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GA8ES 



ARGUED AND DETERMINED 

IN THS 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



UNITED STATES t. S. P. SHOTTBR CO. 

(Circuit Court, S. D. Alabama. May 27, 1«01.) 

No. 1,215. 

Fbdebai. Jurisdiotion— Diverse Citizenship— Corporations. 

A corporation of one state Is not, for the purpose of fédéral Jurisdlc- 
tion, under Act Cong. Marcli 3, 1887, as amcnded by Act Cong. Aug. 13, 
1888, an inliabltant or résident of another state In whlch It lias a usual 
place of business.! 

At Law. 

Morris D. Wickersham, U. S. Atty., for the United States. 
Stoutz & Armbrecht, for défendant. 

TOULMIN, District Judge. The question raised by the demurrer 
is one of jurisdiction. The défendant is a corporation incorporated 
under the laws of the state of West Virginia, but at the time of the 
act complained of it had a place of business and carried on business 
in this state and in this district by and through a représentative or 
agent, on whom service of process was had in this case. The ju- 
diciary act of 1875 provided that no civil suit shall be brougnt against 
any person outside of the district in which he résides or may be 
found at the time of service of process, etc. Under the act the dé- 
cisions of the fédéral courts were that when a foreign corporation 
carried on business in a state by means of an agent or représentative 
appointed to act there, and having charge and management of such 
business, it impliedly assents to be found and sued there in the per- 
son of such agent. It was held that a corporation may be found in 
a foreign state, within the meaning of the fédéral law, when it exer- 
cises its powers by express consent of the législature of such state, 
or when it is required by a gênerai law of the state to appoint an 
agent for the service of process as a condition to the transaction of 

1 Cltizenshlp of corporations, see note to St Louis, I. M. & S. Ry. Co. t. 
Newcom, 6 C. O. A. 174. 

110 F.— 1 
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business within the state. Railroad Co. v. Harris, 12 Wall. 65, 20 
L. Ed. 354; Insurance Co. v. French, 18 How. 404, 15 L. Ed. 451; 
Ex parte Schollenberger, 96* TJ. S. 369,' 24 L. Ed. 853 ; Boston Elec- 
tric Co. V. Electric Gas-Lighting Co. (C. C.) 23 Fed. 839. The state 
of Alabama imposes as a condition to the transaction of business 
, within the state a liabiliti^to suit hère by service on an agent. Do- 
ing business in the state by an agent was treated by the authorities 
as an agreement or consent on the part of the foreign corporation 
to be "found" hère, within the meaning of the fédéral judiciary act 
;of 18751 for the purpose of suit, whether in the state or fédéral courts. 
lU.'S. V. American Bell Tel. Co. (C. C.) 29 Fed. 17-37. The act of 
JMarch 3, 1887, as amended by act of August 13, 1888, fixing the jur- 
' isdiction of the circuit courts of the United States, omits the clause 
in the act of 1875 allowing a défendant to be sued in the district 
;where he is "found." St. Louis R. Co. v. Pacifîc R. Co. (C. C.) 52 
|Fed. 770; Shaw v. Mining Co., 145 U. S. 444, 12 Sup. Ct. 935, 36 
'L. Ed. 768. Under the acts of March 3, 1887, and August 13, 1888, 
a corporation incorporated in one state only cannot be compelled to 
answer in a circuit court of the United States held in another state, 
in which it has a usual place of business, to a civil suit, at law or in 
equity, brougbt by a citizen of a différent state. Shaw v. Mining Co., 
supra', i. The case of Shaw v. Mining Co. was a suit brought in the 
circuit court of the United States for the Southern district of New 
York against the Quincy Mining Compaiiy, a corporation organized 
under the laws of the state of Michigan, and having a usual place of 
business in the city, county, and state of New York. Service of pro- 
cess was had on the secretary of the défendant company in the South- 
ern district of New York. The défendant appeared and moved for 
an order to set aside the service; The order was granted on the 
ground that the défendant was "a corporation created and existing 
under the laws of the state of Michigan, and is not an inhabitant of 
the Southern district of New, York,", The case went to the suprême 
court on a pétition for a writ of maijdamus to the circuit court to 
command it to take jurisdiction of the case. The writ of mandamus 
was denied. The court, in. its opinion, said "that the act of 1887, 
and as corrected in 1888, rç-enacts the rule that no civil suit shall be 
brought against any person in any other district than that whereof 
he is an inhabitant,, but omits the clause allowing a défendant to be 
sued in the district where he is found." The court holds that where 
the jurisdiction is founded upon any of the causes mentioned in the 
act, except the çitizenship of the parties, it must be brought in the 
district of which the défendant is an inhabitant ; that the act referred 
to applies to corporations ; and that a corporation is an inhabitant 
of the state under whose laws it was created. See, also, authorities 
cited in the opinion of Shaw v. Mining Co., supra. In U. S. v. 
Southern Pac. R. Co. (C. C.) 49 Fed. 297, Justice Harlan holds that 
the federar circuit courts possess no powers except such as the con- 
stitution and acts of congress concur in conferring, and the presump- 
tion is that every case is without their jurisdiction until the contrary 
afifîrmatively appears; that the act of congress of March 3, 1887, 
requiring suits in which the fédéral jurisdiction is founded only on 
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diversity of citizenship to be brought in the district of the résidence 
either of the plaintiff or of the défendant, does not apply to suits 
brought by the fédéral government; and that the only restriction 
with respect to such suits is that they shall be brought in the district 
of which the défendant is an "inhabitant." He, however, holds that 
a corporation is an "inhabitant" of the state in which it has a usual 
place of business, and does business by its agent or représentative. 
On the last point he maintained the jurisdiction of the case, on which 
proposition he difïers with the suprême court of the United States. 
See Shaw v. Mining Co., supra. The suit at bar is not one founded 
on the diverse citizenship of the parties. It seems to me that the case 
of Shaw V. Mining Co., supra, is directly in point, and must control 
the décision in this case. I am therefore constrained to sustain the 
demurrer, and it is so ordered. 



STARR et al. v. CHICAGO, R. I. & P. RY. CO. et al. 
(Circuit Court, D. Nebraska. April 25, 1901.) 

1. Jurisdiction of Fbdehal Courts— Power to Détermine. 

ïhe fédéral courts must détermine for themselyes the limlts of their 
jurisdiction, and as to such question the suprême court of the United 
States is the final arblter. 

2. Samb— Fédéral and State Courts— Prioritt op Jurisdiction. 

Wherever a fédéral court and a state court haVe concurrent Jurisdic- 
tion, the tribunal whose jurisdiction first attaches holds it to the exclu- 
sion of the other until Its duty is fuUy performed and the jurisdiction 
involved is exhausted; and, when a fédéral court has so aequlred prior- 
ity of jurisdiction, it is its duty to protect such jurisdiction by injunction, 
if necessary, and that rlght is not afCected by the eleventh constitu- 
tlonal amendment, wlthholding from Its jurisdiction suits agalnst states, 
nor by Rev. St. § 720, prohibitlng the issuance of Injunctions to stay 
suits in a state court 

8. Samb— Suits against State. 

A suit to enjoin Indivlduals acting as offlcers of a state from enforclng 
an unconstitutional enactment to the injury of the rights of complain- 
ants is not one agalnst the state, wlthln the meaning of the eleventh con- 
stitutional amendment, but Is one wlthin the jurisdiction of the fédéral 
courts. 1 

4. Samb— Priok Fédéral Jurisdiction— Protection bt Injunction. 

A fédéral court in a suit by stockholders of a rallroad company Issued 
a preliminary injunction restralning such company from putting In force 
a schedule of rates prescribed by a state statute alleged to be in viola- 
tion of the constitution of the United States, and also enjoining offlcers 
of the state, who were made défendants, from Instltuting proceedlngs to 
enforce such statute. In related suits against the same state offlcers, 
involving the same questions, and by stipulation to be determined on the 
same évidence, appeals were taken to the suprême court of the United 
States, which held the statute uUconstltutional, and also that the suits 
were wlthin the jurisdiction of the court, and the injunctions , granted 
therein were made permanent. An attomey gênerai of the state, wlio 
subsequently succeeded to the office, Instituted suits in the name of the 
state in state courts against the rallroad company défendant in the flrst- 
named suit, In which liiere had been no final hearlng, to recover heavy 

1 Fédéral jurisdiction In suits against state, see note to Tindall v. Wesley, 
13 C. G. A. 165. 



4 110 FEDERAL REPORTER. 

penaltles for Its fallure to put in force the schedule of rates prescribed 
by such Btatute, HeW, that such suits were an interférence witli tlie 
prlot àcquired jurisdlction of tlie fédéral court, and, on proper applica- 
tion theref or, its injunction would be extended to the new attorney gên- 
erai, to restraln him from further prosecuting them until its own déter- 
mination of the pending suit. 

5. Rb's Jcdicata— Judgment DéciIaring Ukconstitdtionality op Statutb. 
Where the suprême court of the United States bas determined that a 
State statute is unconstitutional, and! bas afflrmed a decree perpetually 
enjoining the attorney gênerai of the state from enforcing it, such ad- 
judication of the invalidity of the statute is conclusive upon an attorney 
gênerai who subsequently succeeds to the office. 

In Equity. On demurrer to supplemental bill and motion for tem- 
porary injunction. 

Woolworth & McHugh, for complainants. 
Frank N. Prout, per se. 

Before SANBORN, Circuit Judge, and MUNGER, District Judge. 

SANBORN, Circuit Judge. This is a demurrer to a supplemental 
bill of the complainants, which discloses thèse facts: In 1893 the 
législature of the state of /Nebraska passed an act commonly called 
the "Maximum Freight Rate Law," which named certain rates of 
transportation, required the railway companies operating in that 
state to reducç their rates to those there prescribed, and provided 
that they should be'come liable to severe penalties for any failure to 
comply with its provisions. Comp. St. Neb. 1893, c. 72, art. 12. 
The complainants were stockholders of the Chicago, Rock Island & 
Pacific Railway Company; and on August 3, 1893, they exhibited 
to thjs cotirt their bill in equity agçiinst the railway company, George 
H. , Hastings, who was then the attorney gênerai of the state of 
Nebraska, and numerous other parties, officers of the state, upon 
whom the discharge of some duty devolved under the act of the 
législature tb which we hâve adverted. They alleged in this bill 
that the rates prescribed by this act were confiscatory, and that the 
law was unconstitutional, and prayed for a temporary and perpétuai 
injunction against the défendants, forbidding them from taking any 
action to put in opération or to enf orce any of the provisions of 
the law. On August 3, 1893, this court issued a temporary injunction 
uppn a bond for $10,000, which forbade the railway company from 
putting in opération the rates prescribed by the law and from com- 
plying with its provisions;' prohibited George H. Hastings, the at- 
torney gênerai, from bringing, or aiding in bringing, or causiiig or 
advising to be brought, any proceeding by way of injunction or 
mandatory or other process or civil action, or indictment against 
Said company for or on account of any act or omission commanded 
or îorbidden by the act; aijd restrained the members of the board 
of transportation of the state from taking any action under the law 
until the further order of this court. At about the same time that 
this suit was commenced, the stockholders of the Chicago, Burling- 
ton & Quincy Railroad Company, of the Chicago & Northwestern 
Railwaj; Company, and of the Union Pacific Railway Company 
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brought suits of the same nature against those companies, respec- 
tively, and against George H. Hastings, the attorney gênerai, and 
against the other oflScers of the state, and prayed for the same re- 
lief. The issues in the four suits were the same, and they were 
prosecuted and defended by the same counsel. Voluminous proofs 
were taken in the three suits against the other companies, and it 
was agreed that the proofs taken in those suits should hâve the 
same force and effect in this suit as if taken herein, and that the 
same decree should be eventually rendered in this suit that should 
be fînally afïirmed or rendered by the suprême court in those suits. 
Constantine J. Smyth succeeded George H. Hastings as 3.ttorney 
gênerai of Nebraska, and was substituted for him in the three suits. 
Thèse three cases fînally resulted in decrees to the effect that the 
maximum freight rate law was unconstitutional ; that the railway 
companies, the board of transportation, its members and secreta- 
ries, were forbidden from putting in force the rates it prescribed, 
or from complying with its provisions ; "and that the attorney gên- 
erai of this State be in like manner enjoined from bringing, aiding in 
bringing, or causing to be brought, any proceeding by way of in- 
junction, mandamus, civil action, or indictment against said com- 
panies, or either of them, or their receivers, for or on account of 
any action or omission on their part commanded or forbidden by 
said act." Smyth v. Ames, 169 U. S. 466, 477, 550, 18 Sup. Ct. 
418, 421, 435, 42 L. Ed. 819, 850. Smyth was not substituted for 
Hastings in this suit. In ignorance of the injunction herein, he 
brought an action in the name of the state of Nebraska, in the year 
1900, in the suprême court of the state of Nebraska, against the 
Chicago, Rock Island & Pacific Railway Company, for $310,000, 
and another in one of the district courts of the state for $150,000, 
penalties prescribed by the freight rate law for the failure of the 
Company to disobey the injunction of this court, and to reduce its 
rates of transportation to the rates prescribed by that act. About 
January i, 1901, the défendant Frank N. Prout succeeded Smyth 
as attorney gênerai of the state. To the action in the suprême 
court of Nebraska the railway company answered the proceedings 
in this suit in this court, and made a motion for judgment on the 
pleadings, which was denied by the suprême court of the state on 
the ground that this court, on accouat of the eleventh amendment 
to the constitution, had no jurisdiction to enjoin the attorney gên- 
erai or any other oiïicer of the state from enforcing the provisions 
of this unconstitutional law. State v. Chicago, R. I. & P. Ry. Co. 
(Neb.) 85 N. W. 557. The prayer of the supplemental bill is that 
the injunction in this case be extended to Frank N. Prout, as at- 
torney gênerai of the state of Nebraska ; that he be restrained from 
further prosecuting the two actions against the railway company; 
and that the complainants hâve gênerai relief. The ground of the 
demurrer is that the relief sought by the supplemental bill is in con- 
travention of the eleventh amendment of the constitution of the 
United States, which provides: 

"The judicial power of the United States shall not be construed to extend 
to any suit at law or In equity commenced or prosecuted against oue of the 
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TJnlted States by cltlzens of another state or by citizens or subjects of any 
forelgn state." 

The contention of Mr. Prout is that this court has no jurisdic- 
tion to enjoin him from enf orcing the maximum freight law, be- 
cause he is acting not for himself, but for and in the name of the 
state, and that this proceeding is in reahty a suit against the state. 

This court is not at liberty to disregard the décisions of the su- 
prême court of the United States. Its duty is completely performed 
when it protects the rights and administers the remédies of litigants 
in strict accord with the rules of law established by those décisions. 
In the case before us the opinions of that court, and the decrees 
which it has rendered or affirmed, hâve conclusively settled every 
question which has been presented, and hâve left nothing open for 
our discussion or décision. We shall accordingly content ourselves 
with a brief statement of the principles which détermine and the 
authorities which compel our action. 

1. The fédéral courts must détermine for themselves the limits of 
their jurisdictiori, and the suprême court of the United States is the 
final arbiter in ail questions of this nature. A renunciation of this 
power or a failtire to discharge this duty would be fatal to our Sys- 
tem of government. It would withdraw the keystone of the arch. 
U. S. V. Peters, 5 Cranch, 115, 3 L. Ed. 53; Freeman v. Howe, 24 
How. 450, 459, 460, 16 L. Ed. 749. 

2. Wherever a fédéral court and a state court hâve concurrent 
jurisdiction, the tribunal whose jurisdiction first attaches holds it 
to the exclusion of the other until its duty is fully performed and 
the jurisdiction involved is exhausted. This rule applies equally 
to civil and criminal proceedings. Harkrader v, Wadley, 172 U. S. 
148, 164, 19 Sup. Ct. 119, 43 L. Ed. 399; Sharon v. Terry (C. C.) 
36 Fed. 337; Wallace v. McConnell, 13 Pet. 135, 10 L. Ed. 95; 
Clark V. Five Hundred and Five Thousand Feet of Lumber, 65 Fed. 
236, 12 C. C. A. 628, 24 U. S. App. 509; Gates v. Buckeye, 12 U. 
S. App. 69, 4 C. C. A. 116, 53 Fed. 961; Chittenden v. Brewster, 
2 Wall. 191, 17 E. Ed. 839; Orton v. Smith, 18 How. 263, 265, 
15 E. Ed. 393; Union Trust Co. v. Rockford, R. L & St. L. R. Co., 
6 Biss. 197, 24 Fed. Cas. 704 (No. 14,401) ; Owens v. Railroad Co. 
(C, C.) 20 Fed. 10; Union Mut. Life Ins. Co. v. University of Chi- 
cago (C. C.) 6 Fed. 443; Freeman v. Howe, 24 How. 450, 16 L. 
Ed. 749; Peck y. Jenness, 7* How. 612, 622, 625, 12 L. Ed. 841; 
Taylor v. Carryl, 20 How. 583, 596, 597, 15 L. Ed. 1028; Wiswall 
V. Sampson, 14 How. 52, 14 L. Ed. 322; Covell v. Heyman, m U. 
S. 176, 4 Sup. Ct. 355, 28 L. Ed. 390; Heidritter v. Oilcloth Co., 
112 U. S. 294, 302, s Sup. Ct. 135, 28 E. Ed. 729; Riggs v. Johnson 
Co., 6 Wall. 166, 196, 18 L. Ed. 768 ; Central Trust Co. of New York 
V. South Atlantic & O. R. Co. (C. C.) 57 Fed. 3. 

3". The foregoing principle is so indispensable to the harmonious 
working of our Systems of fédéral and state jurisprudence that nei- 
ther the eleventh amendment to the constitution, nor section 720 
of the Revised Statutes, which prohibits the issue by a court of 
the United States of a writ of injunction to stay proceedings in any 
court of a state, can be permitted to interfère with its maintenance. 



BTAEE V. CHICAGO, K. I. <!: P. RY. 00. 7 

The court which first obtains jurisdiction of the subject-matter and 
of the necessary parties to a suit may, and if it discharges its duty 
it must, if necessary, issue its injunction to prevent any interférence 
by any one with its efifectual détermination of the issues, and its ad- 
ministration of the rights and remédies involved in the litigation. 
French v. Hay, 22 Wall. 250, 22 L. Ed. 857 ; Dietzsch v. Huidekoper, 
103 U. S. 494, 26 L. Ed. 497; Moran v. Sturges, 154 U. S. 256, 
14 Sup. Ct. 1019, 38 L,. Ed. 981 ; Fisk v. Railroad Co., 10 Blatchf. 
518, Fed. Cas. No. 4,830; Garner v. Bank, 33 U. S. App. 91, 16 C. 
C. A. 86, 67 Fed. 833 ; Terre Haute & I. R. Co. v. Peoria & P. U. 
R. Co. (C. C.) 82 Fed. 943. 

4. In suits to enjoin officers of a state from inflicting threatened 
injury upon property rights, two classes of cases arise : (r) Those 
in which the suits are held to be in reaUty against the state, and of 
which the fédéral courts may not take jurisdiction on accôunt of 
the eleventh amendment to the constitution ; and (2) those in which 
the threatened acts may not be justified under the authority of a 
state of which the national courts hâve jurisdiction, and to which 
the prohibition of the eleventh amendment has no application. In 
Pennoyer v. McConnaughy, 140 U. S. i, 10, Il Sup. Ct. 699, 35 L. 
Ed. 363, the suprême court thus distinguished thèse classes : 

"The first class is where the suit Is brought against the offlcers of the 
state, as representlng the state's action and liabillty, thus making it, though 
not a party to the record, the real party against which the judgment •wlll so 
operate as to eompel it to speeifically perform its contracts. Ex parte Ayers, 
123 U. S. 443, 8 Sup. Ot 164, 31 L. Ed. 216; Louisiana v. Jumel, 107 D. S. 
711, 2 Sup. Ct. 128, 27 h. Ed. 448; Antoni v. Greenhow, 107 U. S. 769, 2 Sup. 
Ct. 91, 27 L. Ed. 468; Cunningham v. Eaiiroad Oo., 109 U. S. 446, 3 Sup. Ct. 
292, 609, 27 L. Ed. 902; Hagood v. Southern, 117 V. S. 52, 6 Sup. Ct. 608, 
29 L. Ed. 805. The other class Is where a suit is brought against défendants, 
who, claiming to act as offlcers of the state, and under the color of an uncon- 
stitutlonal statute, commit acts of wrong and injury to the rights of prop- 
erty of the plaintifif acquired under a contract with the state. Such suit, 
whether brought to recover money or property in the hands of such défend- 
ants unlawfuUy taken by them in behalf of the state, or for compensation 
in damages, or, in a proper case, where the remedy at law is inadéquate, for 
an injunction to prevent such wrong and injury, or for a mandamus, in a like 
case, to enforce upon the défendant the performance of a plain. légal duty, 
purely ministerial, is not, within the meanlng of the eleventh amendment, an 
action against the state. Osbom v. Bank, 9 Wheat. 738, 6 L. Ed. 204; Davis 
V. Gray, 16 Wall. 203, 21 L. Ed. 447; Tomlinson v. Branch, 15 Wall. 460, 21 
I/. Ed. 189; Litchfield v. Webster Co., 101 U. S. 773, 25 K Ed. 925; Allen v. 
Kallroad Co., 114 U. S. 311, 5 Sup. Ct. 925, 962, 29 L. Ed. 200; Board of Liq- 
uidation V. McOomb, 92 U. S. 531, 23 L. Ed. 623; Polndexter v. Greenhow, 114 
V. S. 270, 5 Sup. Ct. 903, 962, 2© L. Ed. 185." 

This classification has since been repeatedly approved. Ex parte 
Tyler, 149 U. S. 164, 192, 13 Sup. Ct. 785, 37 L. Ed. 689; Scott v. 
Donald, 165 U. S. 107, 17 Sup. Ct. 262, 41 L. Ed. 648; Tindal v. 
Wesley, 167 U. S. 204, 220, 17 Sup. Ct. 770, 42 L. E'd. 137. 

5. This case falls in the second class. It is a suit to enjoin indi- 
viduals, acting as ofïicers of the state, from enforcing an unconsti- 
tutional enactment to the injury of the rights of the complainants. 
It is not governed by the eleventh amendment to the constitution, 
and this court has complète jurisdiction of its subject-matter and of 
the parties to the litigation. Reagan v. Trust Co., 154 U. S. 362, 
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369. 371. 373i 390, 14 Sup. Ct. 1047, 38 h. Ed. 1014; Smyth v. Ames, 
169 U. S. 515, 517, 518, 18 Sup. Ct. 418, 42 L. Ed. 819. The opinion 
in Smyth v. Ames concludès ail discussion of this question. We 
are ail bound to abide by that décision, because it is the suprême 
law of the land. That case presented the same unconstitutional law, 
the same pleadings, the same issues of fact, and the identical ques- 
tion of law upon the détermination of which this suit hinges. The 
suprême court of the United States there decided that this court 
had jurisdiction to issue, atld that it rightfully issued, its vvrit against 
the attorney gênerai of the state of Nebraska, ehjoining him from 
bringing and from aiding in bringing any suits or proceedings to 
enforce the provisions of the maximum freight rate law of Ne- 
braska. In view of this conclusive adjudication of the very ques- 
tion hère in issue, it would be an idle task to distinguish or review 
other cases wherein other questions, such as the power of a court 
of equity to enjoin criminal proceedings, were involved, as in Fitts 
V. McGhee, 172 U. S. 516, 531, 19 Sup. Ct. 269, 43 L. Éd. 535, and 
Harkrader v. Wadley, 172 U. S. 148, 169, 170, 19 Sup. Ct. 119, 43 
L. Ed. 399, and we refrain from their considération or discussion. 
It is enough that the highest court in the land — the court by whose 
décisions courts, counsel, and citizens alike are bound to abide — 
has authoritàtively determined the very issue involved in this case, 
and hère we must leave it. 

This suit, then, was commenced in 1893. This court at that time 
obtained jurisdiction of the subject-matter of this litigation, of the 
issue whether or not this law of Nebraska was constitutional and 
enforceable, and of the parties to this suit, — the railway company 
and those who were then acting as oflScers of the state. It right- 
fully enjoined the company from reducing its rates to those pre- 
scribed by the law, and it lawfully prohibited the attorney gênerai 
of the state and its other officers from enforcing its provisions. 
That injunction has never been vacated or modified, and it still re- 
mains in force. Vulcanite Co. v. Folsom (C. C.) 3 Fed. 509. The 
défendant Frank N. Prout is prosecuting actions commenced in 
1900, six years after this suit was begun, to recover of the défend- 
ant railway company penalties to the amount of $450,000 because 
it obeyed the injunction of this court, and failed to reduce its charges 
to those specified by the unconstitutional law. In other words, the 
effect of thèse later actions is to toll off to another court the ques- 
tion which has long been and still is properly in litigation hère, to 
severely punish one of the parties to this suit for its obédience 
to an injunction lawfully issued upon a prayer of the complainants 
in this court, and to forestall and nuUify any décision and decree 
of this court regarding issues of which it first lawfully took jurisdic- 
tion. The impropriety, the inadmissibility, of such a proceeding, in 
the light of the fundamental rules of our judicial Systems, to which 
we hâve now adverted, is so manifest that we hâve no doubt that the 
learned attorney gênerai, when his attention is once directed to them, 
will at once perceive the propriety and necessity of suspending ali 
action in other courts involving the unconstitutionality of this law, 
and the right and duty of this railway company to reduce its charges 
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to those there prescribed, until this court, which first acquired juris- 
diction of the issues and the parties, has finally determined the 
questions presented. The court of appeals has frequently required 
the fédéral courts of this circuit to stay their hands and to hold their 
suits in abeyance until the final détermination by the state courts of 
issues of which those courts first acquired jurisdiction. Gates v. 
Bucki, 4 C. C. A. ii6, 53 Fed. 961 ; Zimmerman v. So Relie, 25 C. 
C. A. 518, 80 Fed. 417, 419. If the state courts had first taken ju- 
risdiction of the issues involved in this suit, we should hâve gladly 
followed the foregoing décision, but the rule apphes where the féd- 
éral court first takes jurisdiction as well as where jurisdiction is 
first acquired by the state court. The enforcement of this rule, that 
the court which first takes jurisdiction must retain and exercise it 
to the exclusion of ail proceedings in other courts until its jurisdic- 
tion is exhausted by the final judgment or decree, and by its ef- 
fective exécution, is indispensable to prevent unseemly conflicts 
between courts and their officers, and "confusion worse confounded." 
The maintenance of this rule requires that the défendant Frank N. 
Prout, acting as attorney gênerai of the state of Nebraska, shall not 
bring or prosecute in any other court any actions or proceedings 
involving the constitutionality of the maximum freight rate law of 
Nebraska, and the rights and duties of this railway Company there- 
under to reduce its rates to those there prescribed, until the final 
détermination of this suit, and that the jurisdiction and power of 
this court to détermine those issues, to render and enforce its de- 
crees in this case, shall be left unlimited and unvexed by any such 
proceedings. The suprême court decided in Smjdih v. Ames that 
this court rightfuUy issued its injunction to this efïect against the 
then attorney gênerai of the state of Nebraska upon the same facts 
which the supplemental bill allèges and the demurrer admits condi- 
tion the rights and remédies of the parties to this suit. There is 
no escape from the conclusion that the complainants are entitled to 
the same relief against the présent attorney^ gênerai of this state. 
He has no higher right or better authority to proceed against this 
railway company, subséquent to a décision of the suprême court that 
the law under which he is acting is unconstitutional, than his prede- 
cessor had to proceed under it before that décision. New Orléans 
V. Citizens' Bank, 167 U. S. 388, 389, 17 Sup. Ct. 905, 42 L. Ed. 202. 
The demurrer to the supplemental bill must be overruled ; a writ of 
injunction must be issued against Frank N. Prout, temporarily re- 
straining him from bringing or prosecuting actions, in accordance 
with the views expressed in this opinion ; and, if the défendants elect 
to stand upon this demurrer, a final decree in the form approved 
by the suprême court in the case of Smyth v. Ames must be ren- 
dered herein in favor of the complainants. 
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STÀTE) ÏETJST 00. T. KANSAS CITY, P. & G. E. CO. et aL 

(Circuit Court, W. D. Missouri, W. D. Aprll 15, 1901.) 

No. 2,331. 

L Rbmoval op Causes— Two Dépendants— Petitioiî bt One. 

Where a suit commenced in a Missouri state court by a Missouri cor- 
poration against two other corporations of that state on a cause of ac- 
tion not separable as to défendants Is removed to tlie United States cir- 
cuit court on the pétition of one défendant, on the ground tliat tlie con- 
troversy was separate and involved a fédéral question, it must be re- 
manded, since one défendant had not the riglit to hâve the action re- 
moved.i 
3. Courts— JnBisDiCTioN—pRioHiTT—lNJtJNCTiON. 

Where by suit in the United States circuit court a mortgage of a rail- 
road bas been forecloeed and the property sold under a deci-ee requiring 
the purchaser to enter his appearance in such action, such purchaser 
may by supplemental blll enjoin a suit in a state court by a créditer 
of such railroad company to recover a pre-exlsting clalm and enforce a 
lien on such property, and attacking the good falth of the foreclosure 
proceedings, notwithstanding Rev. St. § 720, prohlbiting injunctions to 
stay proceedings in state courts, slnce such section extends only to cases 
in which the jurisdiction of the state court flrst attached, and not to 
cases over which the fédéral court had prior Jurlsdietion.2 

In Equity. 

In 1899 suit was Instltuted In thls court In the above-entitled cause to 
foreclose mortgages given by the Kansas City, Pittsburg & Gulf Eailroad 
Company, exectuted to the complainant as trustée, securlng bonds of the 
company to the estent of about $23,000,000. Receivers were appointed by 
the court, and the property placed in their hands pending the foreclosure pro- 
ceedings. On February 5, 1900, a final deeree was rendered in the fore- 
closure proceeding, under which ail the property and assets of every kind 
and description belonging to the Kansas Olty, Pittsburg & Gulf Eailroad 
Company, upon certain terms and conditions therein mentioned, was decreed 
to be sold on the 19th day of March, 1900, at which sale the Kansas Olty 
Southern Railway Company, a corporation organized for such purpose, be- 
came the purchaser; and, havlng complied with the terms and conditions of 
such sale, the sale was duly conflrmed by order of court on March 20, 1900. 
Thereupon a deed was duly executed to the purchaser by the receivers; and 
the railroad and ail the property of the Kansas City, l^ittsburg & Gulf Eail- 
road Company covered by sald mortgages was turned over and delivered to 
the Kansas City Southern Railway Company, and It took immédiate posses- 
sion thereof, and, pursuant to the provisions of the scheme of reorganiza- 
tion, Issued and put upon the market and negotiated Its bonds, creating a 
flrst and second mortgage lien upon the railroad property. The Guardian 
Trust Company, a Missouri corporation, was a party défendant to said fore- 
closure suit, and was one of the trustées for the bondholders of the Kansas 
City, Pittsburg & Gulf Railroad Company. The provisions of the deeree of 
foreclosure and confirmation aforesaid, in so far as they are pertinent to 
thls controversy, wlU sufflciently appear in the followlng opinion of the 
court. After sald foreclosure and sale of sald property as aforesaid, said 
Guardian Trust Company Instltuted suit In the state circuit court of Jack- 
son county, Mo., against the sald Kansas City, Pittsburg & Gulf Railroad 
Company and the Kansas City Southern Railway Company, claiming to be 

1 Separable controversy as ground for removal, see notes to Robbins v. 
Ellenbogen, 18 C. O. A. 86; Mecke v. Minerai Co., 35 C. C. A. 155. 

2 Restraining proceedings in state courts, see notes to Gamer v, Bank, 16 
a C. A. 90; Trust Co. v. Grantham, 27 C. C. A. 575. 
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the owner and holder of certain obligations of the Kansas City, Pittsburg & 
Gulf Railroad Company, which It allèges are preferential claims, prior in 
equity and right to that of the mortgagees under the mortgages foreclosed 
in the principal suit. The pétition in the state court charges, Inter alia, 
that the proceedings had in said foreelosure suit in this court were coUu- 
sive and fraudulent. In that the stockholders and bondholders of the Kan- 
sas City, Pittsburg & Gulf Railroad Company associated themselves together 
for the purpose of reorganizing the property of that company by means of 
said foreelosure sale in order to fraudulently eut ont the claims of unse- 
cured creditors, whlle preserving to the bondholders and stockholders their 
fuU Interest in the property; that the foreelosure proceedings aforesaid in 
this court, and the appointment of the receivers thereln, were in furtherance 
of said scheme, and the decree of foreelosure was in exécution thereof. 
While not asking to disturb the decree of this court, the pétition asked to 
hâve its claim established against the property in the hands of the Kansas 
City Southern Kallway Company, and declared to be prior in right to the 
said mortgages, and for exécution against the property so purchased by the 
Kansas City Southern Eailway Company. The Kansas City Southern Rail- 
way Company, In response to the summons issued upon said suit in the 
State court, appeared at the return day thereof, and flled its pétition for 
the removal of the cause into the tfnited States circuit court for this dis- 
trict, on the ground of a separable controversy, and beoause the controversy 
involved a fédéral question. The state court sustained the application for 
removal. The plalntlff flled a motion in this court to remand the cause 
to the state court; and pending this motion the Kansas City Southern Rall- 
way Company has flled a blll in the nature of a supplemental biU in the 
principal foreelosure suit of the State Trust Company against the Kansas 
City, Pittsburg & Gulf Railroad Company et al., leciting said foreelosure pro- 
ceedings, the appointment of receivers, the decree of foreelosure, sale and 
confirmation of the property, and the substance of the suit aforesaid In- 
stituted in the state court, praying for an injunetion from this court en- 
joining the Guardian Trust Company from the further prosecution of said 
suit in the state court. 

Lathrop Morrow and Fox Moore, for Kansas City Southern Ry. 
Co. 
Trimble & Braley and John A. Eaton, for Guardian Trust Co. 

PHILIPS, District Judge (orally). This cause has been submitted 
to the court on two questions : First, on the motion of the plain- 
tiff to remand the cause to the state court; and, second, in case 
said motion be sustained, as to the right of the Kansas City South- 
ern Railway Company, on a bill in the nature of a supplemental 
bill in the original foreelosure proceeding, to enjoin the Guardian 
Trust Company from the further prosecution of the suit in the state 
court. 

Without entering into a discussion of the first question, it is suffi- 
cient for the court to say that as the suit instituted in the state 
court by the Guardian Trust Company against the Kansas City, 
Pittsburg & Gulf Railroad Company and the Kansas City South- 
ern Railway Company is an independent suit at law, and both the 
défendants are Missouri corporations, the right of the défendant 
the Kansas City Southern Railway Company to remove the whole 
cause into this court cannot be sustained. The controversy is not 
separable as to the défendants. An examination of the more ré- 
cent décisions of the suprême court of the United States is against 
the right of such removal. The motion to remand, therefore, will 
be sustained. 
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The remaîning question, then, is whether the Kansas City South- 
erri Eailway. Company has a right, by a supplemental bill filed in 
the origmal foreclosure proceedings in this court, to enjoin the 
suit înstitùted by the Guardian Trust Company in the state court. 
This question is answered by a review of the adjudicated cases and 
the provisions of the decree of foreclosure and confirmation of sale 
in the receivership case. In Sharon v. Terry (C. C.) 36 Fed. 337, 
Mr. Justice Field, on the circuit, delivered an instructive opinion 
on the question of the right of the court which first obtains jurisdic- 
tion of the subject-matter and the parties in a proceeding in equity 
to retain jurisdiction to the end, to the exclusion of any other court. 
He said: 

"This court, having the power to hear and détermine the subject-matter in 
controversy, and having first obtained possession of the controversy, is fuUy 
at libert:^ to retaln It until It shall bave disposed of it. The gênerai nile is 
that, as between courts of concurrent and co-ordinate jurisdiction, the court 
that first obtains possession of the controversy must be allowed to dispose 
of it wlthout Interférence from the co-ordlnate court • • * Where a 
party is withln the jurisdiction of this court, so that on a bill properly filed 
hère this court bas jurisdiction of hls person, although the subject-matter 
of the suit may be situated elsewhere, it may, by the ordinary proeess of 
injunction and attachment for contempt compel him to desist from com- 
mencing a suit at law, either Jn this state or any foreign jurisdiction, and, 
of course, from prosecutlng one commenced after the brlnging of the suit 
In this court." 

Proceeding then to a discussion of the applicability of section 720 
of the United States Revised Statutes, which provides that the writ 
of injunction shall not be granted by any court of the United States 
to stay proceedings in any court of the state, except in cases where 
such injunction may be authorized by law relating to proceedings 
in bankruptcy, he ojjserved that : 

"Notwithstanding the very gênerai terms of the prohibition, with the 
single exception mentioned, It has been settled that It does not apply where 
the fédéral court has flrst obtained Jurisdiction, or where, the state court 
having first obtained Jurisdiction, the case has been rèmoved to the fédéral 
Court. In such cases the fédéral court may restrain ail proceedings in a 
state court which would have the effect of defeating or Impalring its juris- 
diction. It extends only to cases In which the jurisdiction of the state court 
has flrst attached. With Its proceedings* then, no fédéral court can inter- 
fère by Injunction." 

In Fisk v. Railroad Co., 10 Blatchf. 520, Fed. Cas. No. 4.830. 
the circuit court of the United States for the Southern district of 
New York issued an injunction restraining that corporation from 
taking any steps in the state court to procure its own dissolution, 
and the effect of the statute in question was considered. Judge 
Biatchford, in deciding the case, said : 

"The provision of section 5 of the act of March 2, 1793 (1 Stat. 334), that 
a wrlt of Injunction shaU not be granted to stay proceedings in any court 
of a state, has never been held to have, and cannot properly be construed to 
have, any application except to proceedings commenced in a court of a state 
before the proceedings are commenced In the fédéral court. Otherwlse, after 
suit brought in a fédéral court, a party défendant could, by resorting to a 
suit In a state court, defeat In many ways the effective jurisdiction of per- 
son and subject-matter. Moreover, the provision of the act of 1703 must 
be consti'ued in connection with the provision of section 14 of the act of Sep- 
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tember 24, 1789 (1 Stat. 81), that the fédéral courts shall hâve po-wer to Issue 
ail writs whlch may be necessary for the exercise of thelr respective juris- 
dictions. It may properly be considered as necessarj' for the exercise o£ the 
jurisdiction of this court over the corporation in question that it should be 
restrained from taklng steps in a state court to put itself out of existence." 

Speaking of the case of Dietzsch v. Huidekoper, 103 U. S. 494, 26 
L. Ed. 497, in which an action of replevin had been commenced in 
the State court of Illinois and removed to the circuit court of the 
United States, he said : 

"An Injunction was issued, and the suprême court held that it was prop- 
erly granted, observlng that 'a court of the United States is not prevented 
from enforcing its own judgments by the statute which forbids It to grant 
a writ of injunction to stay proceedings in a state court.' It is essential to 
the due administration of Justice In the fédéral courts that they bave full 
power to issue ail process necessary for the exercise of their jurisdiction, 
and such power is in explicit terms conferred by the statute upon them." 

In Jesup V. Railroad Co. (C. C.) 44 Fed. 663, it was held that 
where a railroad under a receivership is sold, and the purchaser as- 
sumes the payment of existing debts and liabilities of the receiver- 
ship, it was the duty of the court to protect the purchaser against 
ail such demands which are not just and proper against the receiver, 
and, to that end, to require ail such demands to be presented to it 
for allowance ; that where, on the strength of such covenant to the 
purchaser, a person brings aii action in the state court against him 
to recover for a tort to his realty committed by the receivers, such 
demand being primarily chargeable on the fund in the hands of the 
fédéral court arising from the sale, such court would restrain the 
prosecution of the action, and require the claimant to présent his 
claim to it, for the reason that a judgment thereon in the state court 
would entitle him to satisfy it out of any property subject to levy 
in the hands of the purchaser, The provisions of the decree in that 
case were, in respect of the question under discussion, much like 
the provisions of the decree in the foreclosure proceedings herein. 
In that case it was provided both in the decree and in the order of 
confirmation that the receivers should deliver certain of the assets, 
papers, and property to the Wabash Railroad Company, the pur- 
chaser, on the condition that the company was to pay and satisfy ail 
debts and liabilities of the receivership remaining unpaid, aut'hor- 
izing the company to défend in that case. The decree in that case 
did not go to the extent of the decree hère, requiring the purchaser 
to enter his appearance tb the principal suit and become a party 
thereto. The court observed, respecting such provision in the de- 
cree, that: 

"It is therefore clearly the duty of the court to see that the purchaser is 
not required to pay or satisfy any claim or judgment of any kind that 
■would not be a proper and just llability of said receivers. If the court had 
not disoharged said receivers upop the conditions reclted in the order, re- 
leasing them from further responslblllty in connection with thls property, it 
would hâve retained the assets, books, and vouchers in his hands, and ad- 
justed ail the liabilities incurred by them as receivers, by and through the 
proceedings eustomary in such cases. It is clearly the duty of this court to 
protect the purchaser of this property to the same extent and in the same 
manner that it would hâve protected the receivers if they had been retained 
for the purpose of settllng ail thèse outstanding clairas. When the purchaser 



14 llO FEDERAL REPORTER. 

bought thls prèperty It pnrchased It upon the conditions named in the de- 
cree ànd'brdêt 6( sale; The purchase priée so obtained becàme a fund in. 
thfe hands *>f tbls court for distribution to the benefieiaries unûer its deeree. 
The court wonld certalnly' proteçt thls fund from being dlverted. This agree- 
ment ta pày such jnst clalms as might be allowed agalnst the receiver is in 
fact a part ot thp purcbase priée pald by sald purchaser for the road, and it 
is thé duty of the court to proteet it agalnst any un.iust elaims by the same 
diligence and care tbat It would proteet the filnd If actually in the registry 
of the court for distribution. ■ Thè distribution of this fund and the allow- 
ance of clalms against the receivers, which Is in fact a part of the purchase 
priée, is excluslvely withln thç control of thls court. As the court would not 
allow any pther tribunal to dtstribute any part of the purchase priée, so it 
eannot safely or properly allow àny other tribunal to say what are proper 
elaims agalnst the receivers to be paid out of thls fund, or by the purchaser 
as a part of Its purchase priée for the property." 

The court then lays down the fundamental proposition that, as 
such promise and agreement on the part of the purchaser constitute 
an additional cçnéideration, it is the duty of the court, in good faith 
to the purchaser, to supervise and détermine what daims should be 
paid and rejected against the property; and therefore it is an in- 
dispensable requisite that ail the parties who assert elaims against 
the purchaser bécause of the stipulation and covenant raade by the 
deeree or ord'er of the court should establish such elaims in the 
court by the usual proceedings in such class of cases; that, if the 
claimant were permitted to prosecute his action in the state court, 
he would hâve a right to sàtisfy his judgment out of any property 
subject to levy in the hands of the purchaser. The court further 
said (which is an answer to the suggestion made by counsel on the 
argument of this case) that while counsel "assured the court that 
they expected, in case they recovered judgment, to come to this 
court and ask to hâve it allowed and paid by the purchaser on this 
covenant, yet there is no légal barrier which would prevent the plain- 
tif! from satisfying such judgment by levy and sale of subsequently 
acquired property in the hands of the purchaser." 

In Fidelity Ins., Trust & Safe-Deposit Co. v. Norfolk & W. R. 
Co. (C. C.) 88 Fed. 815, the deeree of foreclosure provided, as in 
the case at bar, that the purchaser should be let into possession on 
delivery of the deed of the master making the sale, and that the 
purchaser should take the property subject to ail liabilities incurred 
by the receiver, to be determined and enforced by the court order- 
ingthe sale. The receiver remaining in possession 60 days after 
thé delivery of the deed, a, liability arose during this period for the 
négligent opération of the road. It was held — First, that the lia- 
bility was one arising under the receivership, enforceable by the 
fédéral court under the terms of the deeree ; and, second, that where 
the fédéral court, by its deeree of sale, obtained jurisdiction so far 
as to détermine and enforce against the property sold elaims for 
liabilities incurred by the receivers, it is proper for the court to en- 
join the prosecution of an action on such claim in a state court, 
without violating section 720 of the Revised Statutes, prohibiting 
courts from granting injunctions to stay proceedings in state courts. 
It is true that that case is distinguishable from the one at bar, as 
it was a liability of the receivers, while the case at bar is a liability 
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accruing prior to the appointment of the receivers. But the prin- 
ciple of law involved is not afïectecl. The court observed in this 
last case that: 

"The court did not surrender Its jurisdictlon over thjs class of claims, nor 
did its jurisdictlon end wlth the exécution and delivery of the deed of con- 
veyance. It speciflcally provided in the decree of sale what liabilities the 
purchaser of the railroad property should assunae as a part of the purchase 
priée therefor, and how sueh liabilities should be ascertained. Thèse provi- 
sions of the decree entered Into and became a part of the contract of pur- 
chase. The railway company by its purchase became a party to this suit. 
It is bound by the terms of the decree of sale, and it has a right to hâve 
them enforced in its behalf." 

In Central Trust Co. v. Western N. C. R. Co. (C. C.) 89 Fed. 24, 
this question is quite thoroughly reviewed by Judge Simonton, in 
which the following propositions are laid down: Where the de- 
cree of the fédéral court and the confirmation of sale provided that 
the purchaser should become and be regarded as a party to the 
suit, although the decree of sale was binding, it did not détermine 
the case. The case is so far a continuing proceeding that the pur- 
chaser could file a supplemental bill for an injunction restraining 
third parties from bringing suit in the state court to attack the 
decree of the circuit court, and that the fédéral court would enjoin 
such proceeding in the state court, the effect of which would be to 
annul its judgment, notwithstanding the provisions of section 720 
of the Revised Statutes. ÎSpeaking of the decree, which provided 
that the cause and the purchaser under its jurisdiction were subject 
to the enforcement of such orders as might from time to time be- 
come necessary, the court said : 

"If the purchaser, under the clauses quoted, is held bound to the court to 
obey its orders, surely the purchaser has a corresponding right to call upon 
the court for its aid against what has been done In opposition to its orders. 
One of the obligations of the purchaser Is to hold subject to the first mort- 
gage, and In argument it has been clalmed that the purchaser has, as be- 
tween itself and the North Oarolina Railroad Company, become the principal, 
as far as the debt under this mortgage is concerned, and the North Carolina 
Railroad Company a surety." 

See, also, French v. Hay, 22 Wall. 250, 22 L. Ed. 857. 

In Minot v. Mastin, 37 C. C. A. 234, 95 Fed. 737, the court say: 

"No rule is better established than that a court having the custody of 
property through the agency of its receiver will not suffer that possession to 
be disturbed, either by levy or sale under proces.s issued by some other court, 
or by the bringing of an independent suit against its receiver to reeover the 
possession of the res, or to enforce a lien thereon, or to establish any other 
claim thereto." 

Under paragraph 16 of the decree of foreclosure in the receiver- 
ship at bar, it is provided that the master's deed shall vest in the 
purchaser ail the right, title, estate, and interest and property, real 
and Personal estate, and franchises, in fee simple, forever, to the 
property sold, and shall entitle the grantee, upon compliance with 
the conditions of sale, to the possession of the premises and prop- 
erty, and shall be a perpétuai bar, both in law and equity, to the 
Kansas City, Pittsburg & Gulf Railroad Company, and the défend- 
ants in this suit, and each and every of them, and ail persons claim- 



16 110 FEDERAL REPORTBH. 

ing by, froiil, or under them, or any of them, of, in, or to, or in re- 
spett ai, said premises, property, or franchises, etc. The fifteenth 
paragraph of the decree lays the obligation upon the purchaser to 
make paymènt of ail indebtedness and Hability incurred by said rail- 
road cOnipany, "which may be finally found and decreed to be prior 
in lien or superior in equity to said mortgage." Paragraph 19 of 
the decree directs the master to give notice to ail holders of daims 
against the railroad company or the receivers to présent the same 
to him for allowance, or, "if a claim against the receivers, to bring 
suit against them thereon; and barring ail such claims that shall 
not be presented or sued on within six months." It will be recalled 
that in the discussion at bar counsel for plaintiflf in the state court 
directed spécial attention to the language last above quoted, as au- 
thority for the institution of this suit. The language "or, if a daim 
against the receivers, to bring suit against them," was inserted by 
the court, bearing in mind the provisions of the judiciary act of 1887- 
89 (25 Stat. 436), authorizing parties to bring suit against receivers 
without leave of the' court. In drawing the decree the court was re- 
gardful of this right, and therefore employed this language in référ- 
ence to causes of action against the receivers during their adminis- 
tration of the propferty; but the other class of claims, such as the 
one àt bar, was to be presented to the master for allowance. The 
second clause of the sixth paragraph expressly requires that the pur- 
chaser at the foreclosure sale should enter his appearance in this 
court, and gives him the right to contest any claim, demand, or al- 
lowance undetermined at the time of sale, or which thereafter may 
hâve arisen or been presented, and which would hâve been payable 
out of the proceeds of the sale herein, or by such purchaser, or with 
which the property purchased would hâve been chargeable. By 
the very terms of the decree, therefore, the purchaser was made a 
party to this suit, in efïect continuing the jurisdiction of the court 
over the subject-matter, with the right to détermine ail claims as- 
sumed by the purchaser, giving the purchaser the right to contest 
the same, with the right of appeal therefrom. Thèse provisions in 
their very nature contemplated that ail proceedings attempting to 
charge the property in the hands of the purchaser with liens or pre- 
ferred claims should be instituted in this court, and not in any other 
jurisdiction. In the decree confirming the sale the court reserved 
and retaîned jurisdiction of the cause, with power to enforce the 
provisions of the decree, including the right to retake possession 
of tiie property and sell any part of it to enforce compliance with 
the orders of the court in respect of the payment of the prior in- 
debtedness and liabilities impôsed upon the purchaser by the decree. 
The decree further required the présentation of ail claims for allow- 
ance to the master within six months, and for a hearing and déter- 
mination of the same, reserving the right to retake possession of 
the property and sell the same, or to appoint a receiver, if the pur- 
chaser should fail or refusie "to pay such sums which may in this 
cause, or in any of the courts of ancillary jurisdiction, be allowed 
and directed to be pàid." The Guardian Trust Company, plaintiflf 
in the suit in the state court, was a party défendant to the fore- 
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closure proceedings in this court. By every considération of right 
and justice, it is bound and controUed by the provisions of the de- 
cree therein. It might hâve intervened in the principal suit if it de- 
sired to do so. Minot v. Mastin, 37 C. C. A. 234, 95 Fed. 734. In 
Cutter V. Water Co. (C. C.) 96 Fed. y^y, the court animadverted 
upon the conduct of one who was a party to the suit, standing by 
during the Htigation without asserting any prior claim, and sug- 
gested that he was guilty of such lâches in the case as ought to pre- 
clude him from afterwards asserting a prior claim. In the case at 
bar the Guardian Trust Company stood by during the whole Htiga- 
tion, and allowed the decree of foreclosure to be entered, the prop- 
erty sold, and the deed delivered to the purchaser, the Kansas City 
Southern Railway Company, and possession taken of the property, 
with knowledge of the fact that the purchaser thereupon issued and 
put upon the market and sold bonds of the company, without pro- 
test, or making known the claim which it now seeks to assert against 
this railroad property in the suit in the state court, in which it, in 
eiïect, assails the validity of the decree, and asks for the enforce- 
ment of a lien against the purchased property prior to that of the 
mortgage. Notwithstanding the protest of counsel that the object 
of the suit in the state court is only to establish the existence of a 
claim against the property purchased at the foreclosure sale, without 
more, it is quite apparent from the various and repeated alléga- 
tions and charges in the pétition filed in the state court that it was 
modeled after the bill of intervention in the case of Louisville Trust 
Co. V. Louisville, N. A. & C. R. Co., 174 U. S. 674, 19 Sup. Ct. 
827, 43 L. Ed. 1130, the object of which was to assail the validity 
of the decree of foreclosure on the ground of fraud in obtaining it. 
It is unnecessary to quote from the allégations of the pétition filed 
in the state court to sustain this conclusion. Paragraph after para- 
graph of the pétition charges a fraudulent conspiracy among the 
organization committeemen to secure the foreclosure, with a view 
of the reorgaijization of the company so as to eut out the rights of 
other creditors, and that such fact was not disclosed to the court 
in the foreclosure proceedings. It is distinctly and repeatedly al- 
leged that the plan devised by the reorganization committee and the 
parties thereto was to secure the foreclosure for the protection of 
the parties interested in said plan, so as to get complète control 
of the property, and issue bonds and stock in the new company, and 
eut out other bond and stock holders and creditors ; that after the 
sale the Kansas City Southern Railway Company, for the purpose 
of carrying out said plan or scheme, issued or was about to issue 
first mortgage bonds in the sum of $750 for each $1,000 of bonds 
issued by said Kansas City, Pittsburg & Gulf Railroad Company, 
and deliver the same to the holders and owners of said bonds of the 
défendant railway company, and that it had issued or was about to 
issue preferred and common stock, and deliver the same to the 
stockholders of the Kansas City, Pittsburg & Gulf Railroad Com- 
pany, in accordance with the terms of said modified plan ; that said 
values were based solely upon the right to acquire in said new com- 
pany, under said modified plan, its capital stock, and thereby secure 
110 F.— 2 
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and obtainan interest in the, property of the Kîinsas City, Pittsburg 
& Gulf Railroad Company so to be sold. In positivé contradiction 
of the assertion made by counsel that the only purpose of the pro- 
ceeding in the state court is to estàbhsh the validity of the plaintifï's 
claim against the Kansas City, Pittsburg & Gulf Railroad Company, 
the prayer for relief is not only for judgment for the amount which 
may be fQund to be due the plaintifï, but it expressly prays that said 
judgrnènt: shall be decreed to be prior in right and prior in equity 
to any indebtedness secured by the mortgage foreclosed, and that 
the amount adjudged to be due the plaintiff be declared to be a prior 
lien upon the property acquired by the Kansas City Southern Rail- 
way Company under the foreclosure sale, and, further, that the plain- 
tifif hâve the process of the state court for the enforcement, by levy 
and salé, against the property acquired under the foreclosure sale 
for the collection and payment of said judgment, and that the plain- 
tiff hâve such other and further relief as the nature of the case re- 
quires. Manifestly, this would be an interférence with the prior 
jurisdiction oi this court to détermine the question of priority be- 
tween said judgment créditer and the mortgagee in the foreclosure 
suit. By the very terms of the decree of foreclosure the purchaser 
thereunder was assured that such questions of priority and the lia- 
bility of the purchaser were reserved for the détermination of this 
court, whose jurisdiction, as alleged in the supplemental bill, is a 
continuing one. It is furthermore apparent from the pétition in the 
state court that the purpose and object of the suit is to inquire into 
the regularity and legality of the proceedings in this court result- 
ing in the foreclosure and sale of the property. It was, moreover, 
admitted and sîated by counsel for plaintiff that the Guardian Trust 
Company had heretofore presented its claim, pursuant to the pro- 
visions of the decree of court, for allowance, which claim is now 
pending before the master appointed by this court in the foreclosure 
proceeding; thereby having recognized the superior jurisdiction of 
this court, and sought relief in the manner thereby provided. The 
jurisdiction of this court over the subject-matter of the suit insti- 
tuted by plaintiff has never been cast off. The property of the Kan- 
sas City, Pittsburg & Gulf Railroad Company, purchased as afore- 
said by the Kansas City Southern Railway Company under the pro- 
visions of the decree of foreclosure and the order approving the 
sale, is, in contemplation oflaw, in cùstpdia legis, under the control 
of this court. Any liability imposed ùpon the, Kansas City Southern 
Ràilway Company for debts and obligations of the Kansas City, 
Pittsburg & Gulf Railroad Company has ^its origin in the decree of 
this court, by which any claimant asserting any right against said 
purchaser must come to this court and submit to its jurisdiction 
alone tq hâve his claim litigated and determined. To repeat, in re- 
quiring_ the purchaser of the mortgaged property to submit itself 
to the jurisdictipn of this court for the détermination of any claims 
against it, it was assured of the exclusive jurisdiction of this court 
to détermine what claims it should be required to pay in addition 
to the purchase money at the sale. It is therefore the duty of this 
court to protçct it in such right. It would be an act of bad faith 
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on the part of this court to the purchaser under the decree to stib- 
ject it to the investigation and judgment of some other court for 
the détermination of any liabihty arising before it took the property. 
The proper remedy for the protection of the purchaser under the 
foreclosure decree is by a supplemental bill filed in the original pro- 
ceeding, to which it was made a party, and for an injunction to 
restrain the claimant from further proceeding in the state court. It 
is accordingly so ordered. 



LBNGEL V. AMERICAN SMELTING & REPINING CO. et aL 
(Circuit Court, D. New Jersey. May 13, 1901.) 

1. Fbdkral Courts— Jdrisdiction — District of Suit. 

Under section 1 of the act of congress of August 13, 1888, amending 
act of Mardi 3, 1887, where the jurisdiction of a fédéral court is dépend- 
ent on the faet that the action is between citizens of différent states the 
suit can only be brought in the district where ail the plaintifCs réside, 
or in the district where ail the défendants réside who are indispensable 
or necessary parties. 

2, Samb— Stockholdbr's Suit. 

A stockholder who is a citizen and résident of Pennsylvania cannot 
maintaln a suit in a fédéral court In the district of New Jersey against 
the corporation, which is a citizen of New Jersey, and its directors and 
thlrd persons, who are citizens and résidents of another state, to set 
aside or enjoin the enforcement of an alleged illégal contract made by 
the directors on behalf of the corporation wlth thelr co-defendants, 
where timely objection is made by the nonresident défendants, who in 
such case are indispensable parties. 
8. Bamb— SuiTS OF Local Nature. 

A suit by a stockholder against the corporation and others to re- 
strain the enforcement of a contract by which the corporation sold stock 
to its co-defendants is not one to "enforce any légal or équitable lien 
or clalm" against the stock, withln the meaning of Eev. St § 738, au- 
thorlzing the bringing In of nonresident défendants in such suits. 

In Equity. On motion by défendants to dismiss for want of juris- 
diction. 

James Buchanan, Geo. L. Crawford, and Arthur J. Baldwin, for 
complainant. 

Thomas Thacher, Chas. Untermyer, and John S. Johnson, for de- 
fendants. 

Before GRAY, Circuit Judge, and KIRKPATRICK, District 
Judge. 

GRAY, Circuit Judge. This case is brought to the attention of 
the court upon a rule to show cause why a preUminary injunction 
should not issue. The rule was granted and the motion is now made 
upon a bill filed by Irvin D. Lengel, the complainant, who allèges 
that he is a citizen of the state of Pennsylvania, and a stockholder 
in the American Smelting & Refining Company, one of the défend- 
ants, and a corporation of the state of New Jersey. The suit is 
brought as a stockholder's suit, in conformity to the requirements 
of the ninety-fourth equity rule, and purports to assert rights be- 
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longing fo.the corporation itself. The real défendants, therefore, 
are the direçtors of the corporation, and the individual members of 
the firm of Gugenheim's Sons, with wliich firm the said direçtors are 
alleged to hâve had the negotiations and made the contract com- 
plained of in the bill. The ground of jurisdiction is the diverse citi- 
zenship of the parties to the suit, and we are now confronted with 
a motion made by counsel, who appear provisionally for that purpose, 
to dismiss the bill for want of jurisdiction, and we are referred to a 
statute of the United States in that behalf. The act of congress of 
August 13, 1888, amending the act of March 3, 1887, provides in its 
first section, among other things, as follows : 

"And no civil suit shall be brought before either of gaid courts agaiiist any 
person by any original process or proceeding In any other district than that 
whereof he Is an Inhabltant, but where the jurisdiction is fouuded only on 
the fact that the action is between citizens of différent states, suits shall be 
brought only in the district of the résidence of either the plaiutlff or the de- 
fendant" 

With this requirement of the statute in view, we turn to the open- 
ing paragraphs of the bill, and find that it is alleged that the com- 
plainant is a citizen of the state of Pennsylvania ; that the American 
Smelting Company, being a corporation of the state of New Jersey, 
is alleged to be a citizen of that state, but that the other défendants, 
with the exception of Grant B. Schley, a citizen of the state of New 
Jersey, being the direçtors and officers of the défendant company, 
13 in number, and the members of the iîrm of M. Gugenheim's Sons, 
8 in number, are alleged to be citizens of the state of New York. 
Under this law the suprême court of the United States, in Shaw v. 
Mining Co., 12 Sup. Ct. 935, 36 L,. Ed. 768, in deciding that a cor- 
poration incorporated in one state only cannot be compelled to an- 
ïiwer in a circuit court of the United States, held in another state, 
in which it has a usual place of business, to a civil suit at law or in 
equity brought by a citizen of a différent state, took occasion to 
say that the gênerai object of this act, as appears upon its face, is 
to contract, and not enlarge, the jurisdiction of the circuit courts 
of the United States. In the case of Phosphate Co. v. Brown, 20 
C. C. A. 428, 74 Fed. 321, in the circuit court of appeals for the 
Fourth circuit, Simonton, circuit judge, in delivering the opinion 
of the court of appeals, says : 

"As to the second question: Oould the circuit court of the United States 
for the district of West Virginia talîe jurisdiction of this bill, as amended, 
and make the decree thereon appointing a recelver and granting the injunc- 
tion? The complalnants are citizens and résidents of the state of Pennsyl- 
vania, and the défendants are, one of them, a corporation of the state of 
"West Virginia, and the other, a corporation and résident of the state of New 
York. * • * No fédéral question is Involved, and the jurisdiction dé- 
pends upon the cltlzenshlp of the parties." 

After quoting the act of 1887, as corrected by the act of 18S8, and 
citing certain décisions of the suprême court hereinafter referred 
to, he says: 

"Clearly, therefore, the court had no Jurisdiction over the case as amended. 
The leamed counsel for the complalnants say that the Central Trust Company 
Is neither an Indispensable nor a necessary party, and that the présence of 
that Company cannot oust the jurisdiction; but, agaln, the complalnants who 
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made the motion, and who asked the court to amend the bill, In order to 
make thls corporation a party, now say that such an amendment was im- 
proper or unnecessary." 

In Strawbridge v. Curtiss, 3 Cranch, 267, 2 L. Ed. 435, Chief Jus- 
tice Marshall, in considering the question of jurisdiction as dépend- 
ent on diverse citizenship, says: 

"Eaeli distinct interest sliould be represented by persons ail of whom are 
entitled to sue, or may be sued, in the fédéral court" 

In Coal Co. v. Blatchford, 11 Wall. 172, 20 L. Ed. 179, the su- 
prême court, in again discussing the question of diverse citizenship 
as a ground of jurisdiction, says : 

"In other words, if there are several co-plaintiffs, the intention of the act 
is that each plaintiff must be compétent to sue, and, if there be several de- 
fendants, each défendant must be liable to be sued, or the jurisdiction camiot 
be entertained." 

Se the suprême court, in Anderson v. Watts, 138 U. S. 694, il 
Sup. Ct. 449, 34 L. Ed. 1078, by the présent chief justice, says : 

"If each of the Indispensable adverse parties is not compétent to sue or 
be sued, then the circuit court cannot maintain cognizance of the suit." 

The cases in the suprême court just referred to were, it is true, 
deahng with the question of diverse citizenship only as a ground oî 
jurisdiction, but the reasoning by which the conclusion is reached 
that ail the indispensable parties must be compétent to sue or be 
sued, in order to support the jurisdiction, is applicable to the re- 
quirements of the act of 1888, upon which the motion to dismiss 
is grounded. "Where the jurisdiction, therefore, is founded only 
on the fact that the action is between citizens of différent states," 
as is the case hère, the requirement of the act plainly is that suit 
must be brought either in the district where ail the plaintiffs, if they 
be more than one, réside, or in the district where ail the défend- 
ants, if they be more than one, réside. In this case, the suit having 
been brought by a citizen and résident of Pennsylvania in the dis- 
trict of New Jersey, it is requisite, under the act in question, that 
ail the défendants named in the bill shall be résidents of the district 
of New Jersey. The fact, however, is, as already stated, that the 
bill allèges that the corporation défendant only is a citizen of New 
Jersey, and that ail the individual défendants, save one, composing 
the directors of the corporation and the members of the firm of 
M. Gugenheim's Sons, who are, in a suit of this kind, the real de- 
fendants, are citizens of the state of New York, and cannot be sued 
by this complainant in the district of New Jersey. There can be 
no question of waiver in this case on the ground of voluntary ap- 
pearance of unsuable défendants, since there has been not only no 
such gênerai appearance, but a spécial appearance for the purpose 
of making the objection to the jurisdiction. Neither is there any 
ground for the suggestion made by counsel that, the corporation 
being a résident of the district of New Jersey, the other parties to 
the suit are not indispensable, and may be disregarded, and the case 
proceeded with against the one suable défendant. In the fîrst place, 
the complainant has elected to make thèse résidents of New York 
défendants; and, in the second place, that they are indispensable 



22 110 FEDERAL EEPORTBR. 

appeafS from tfte whole theory and framework of the bill, and from 
the relief prayed for. The gravamen of the cqmplaint in the bill 
is an slleged illégal contract made by certain of the individual de- 
fendants, as directors of a smelting company, with the firm of M. 
Gugenheim's Sons, the members of which are the other individual 
défendants; and ail thèse; save one of the directors of the corpora- 
tion, are alleged to be résidents of New York, and not of the dis- 
trict of New Jersey, as required in such a case by the statute. The 
contract sought to be annulled, or the fulfiilment'of which is sought 
to be restrained, was a contract between the corporation and the 
firm of M. Gugenheim's Sons, and it would be idle to say that the 
members of that firm were not indispensable parties to such a suit. 
The principal relief also sought in the case is against the members 
of the firm of M. Gugenheim's Sons, who are sought to be restrained 
in marketing the stock which they are alleged to hâve bought from 
the smeiting company, and the considération for which it is alleged 
may hâve passed from them to the corporation. If the question 
of indispensability of the parties is one propèr to be considered, it 
would appear that in this case there is no room for denying that 
ail the défendants named must be considered as indispensable par- 
ties to the bill. An ingénions argument was made by counsel for 
the complainant, that, under section 738 of the Revised Statutes, 
jîirisdiction might be maintained in this case on the ground that the 
subjéct-matter of the suit was really the capital stock of the New 
Jersey corporation, and as such must be considered as being in the 
district of New Jersey. But the language of that act, it is to be ob- 
served, is: 

"When any défendant Jn a suit in equlty, to enforce any légal or équitable 
lien or claîm against real or personal property within the district where the 
suit Is brought, Is not an Inhabitant of, nor found within, the said district. 
and does not voluntarlly appear thereto, it shall be lawful for the court to 
make an order," etc. 

It is very clear that the présent suit is not brought to "enforce 
any légal or équitable lien or claim against real or personal prop- 
erty," within the meaning of this statute. Even the trusteeship, 
casually suggested, as regards the stock issued to the Gugenheim's 
Sons, is a remédiai trusteeship, to be declared by the court for the 
purpose of accompHshing the relief which the complainant thinks, 
on other grounds, he is entitled to. The enforcement of an anté- 
cédent existing lien held by the complainant is not the subject- 
matter of this suit. We are compelled to the conclusion, therefore, 
that the court is without jurisdiction to proceed in this case, and 
the motion to dismiss is therefore granted. 



KROMBR T. EVBRETT IMP. CO. et al. (GEOLL et al., Interveners). 

(Circuit Court, D. Washington, N. D. August 10, 1901.) 

Fedbkal Jurisdiction — Citizbnship— Interventioit. 

The only ground for fédéral Jurisdiction in a suit to establlsh com- 
plalnant's right as an heir of deceased to an undlvlded Interest in land 
belng the diverse cltizenship of complainant and défendants, jurisdiction 
of the dépendent controversy between interreners, also claiming undl- 
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vlded interests as lieirs of deceased, and défendants, ail citîzens of the 
same state, Is ousted by dismissal of the case so far as involvlng any 
interest of complainant. 

J. M. Epier, for interveners. 
Francis H. Brownell, for défendants. 

HANFORD, District Judge. This is a suit in equity commenced 
by Emma Kromer to establish her right as one of the heirs of Ed- 
ward D. Kromer, deceased, to an undivided interest in certain real 
estate situated in the city of E'verett, and now in possession of the 
défendants. The complainant claimed the right to sue in this court 
on the ground of a controversy between citizens of différent states ; 
she being a citizen of the state of Oregon, and the défendants being 
citizens of the state of Washington. The interveners also claim 
to be heirs of Edward D. Kromer, and came into the case seeking 
an adjudication of the questions as to their rights to undivided in- 
terests in the same real estate. After the interveners had filed their 
complaint, the complainant, Emma Kromer, for a considération 
sold and conveyed ail her interest in the property to the défendants, 
and with her consent the case has been dismissed so far as it in- 
volves any title or interest which she may hâve had in or to the 
property. The case has been argued and submitted to the court 
upon the question as to the sufificiency of spécial pleas filed by the 
défendants, supported by an answer. 

It is my opinion that this court has no jurisdiction of the contro- 
versy between the interveners and the défendants. Therefore it will 
be unnecessary to consider the merits of the case, or the matter 
pleaded in bar of the action. The pleadings do not présent any ques- 
tion of fédéral law, and there is no ground upon which jurisdiction 
can be maintained, except the diversity of citizenship between the 
complainant and the défendants alleged in Emma Kromer's com- 
plaint. If the interveners, by reason of the interest which they claim 
to hâve in the property, and their voluntary appearance to aid the 
complainant in her contention, may be regarded as joint plaintiffs 
and indispensable parties, the case must certainly be dismissed, be- 
cause the interveners and the défendants are ail citizens of this state, 
and there is no controversy between citizens of différent states. The 
case, however, was originally commenced in this court upon the 
theory that the interest of the complainant in the property was sep- 
arable from the interest of the interveners, and that she had a right 
to wage the suit alone, and that her controversy was capable of be- 
ing fully determined without the présence of the interveners ; and 
it is now contended that the conveyance of her rights to the défend- 
ants has no effect upon the rights claimed by the interveners with 
respect to the property. The questions to be determined are wheth- 
er the court has jurisdiction to détermine a controversy between 
citizens of the same state which has been introduced into a suit be- 
tween citizens of différent states by an intervening complainant, and 
whether the court has been ousted of jurisdiction to détermine such 
separable controversy by dismissal of the suit as to the original 
parties. 
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Except questions which might be raised as to the identity of tlie 
interveners ànd thèir relàtionship to the décèdent, from whom they 
claim to hâve derived title to the property, the issues presented by 
their complaint are identical with the issues presented by the original 
complaint. On account of their interest in the property, and the 
eflfect upon their claim of an adjudication of the issues tendered by 
the complaint, they are proper parties, and leave to intervene might 
hâve been lawfully granted by any court having jurisdiction to dé- 
termine the rights of ail the parties ; but as they seek an adjudication 
of a separable controversy aflfecting only their rights, which could 
not hâve been originally brought into this court either by joining 
them as co-plaîntiffs with Emma Kromer, nor by an independent 
suit, their scheme of intervention is a mère attempt to évade a rule 
prescribed for the express purpose of hmiting the jurisdiction of 
United States circuit courts. The rule as to joint parties is concisely 
stated by Chief Justice Marshall in the case of Strawbridge v. Curtiss, 
3 Cranch, 267, 2 L. Ed. 435, as foUows : 

"Each distinct Interest should be represented by persons, ail of whom are 
entltled to sue, or may be sued, In the fédéral courts; that Is, that where the 
interest Is Joint each of the persons concemed m that interest must be com- 
pétent to sue, or liable to be sued, in those courts." 

And in the case of New Orléans v. Winter, i Wheat, 91-94» 4 L. 
Ed. 44, the suprême court denied the jurisdiction of a fédéral court 
in a case brought by two plaintifïs claiming title to property as 
joint heirs because one of them was not entitled to sue in a United 
States fédéral court. In the opinion by Chief Justice Marshall, the 
court said: 

"In this case it has been doubted whether the party might elect to sue 
jointly or severally. However this may be, having elected to sue Jointly, 
the court is Incapable of dlstlnguishlng their case, so far as respects juris- 
diction, from one in which they' were compelled to unité." 

The principle of thèse décisions, and others in which they hâve 
been followed, is that a party not entitled to sue in a fédéral court 
in his own right cannot gain admission into a fédéral court by volun- 
tarily associating himself with a party who has the right, and graft- 
ing his controversy upon a separate controversy of which the court 
hâs jurisdiction. Consistently with this principle, I am constrained 
to hold that the defect of jurisdiction has not been obviated by pre- 
senting the controversy in a separate pleading, nor by mère delay 
in introducing the controversy until after jurisdiction of the suit be- 
tween the original parties had attached. As the case now stands, 
there is only left for détermination a controversy between parties 
ail of whom are citizens of this state ; and, regardless of the question 
as to whether this controversy might hâve been cognizable in this 
court as a mère incident of the suit originally commenced, it is now 
the duty of the court to dismiss it for want of jurisdiction, pursuant 
to the provisions of the fîfth section of the act of March 3, 1875, 
defining the jurisdiction of circuit courts of the United States (i 
Supp. Rev. St. U. S. 83), which provides that : 

'It, In any suit commenced in a circuit court, or removed from a state 
court to a circuit court of the United States, it shall appear to the satisfac- 
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tion of sald circuit court, at any time after such suit has been brought or 
removed thereto, that such suit does not really and substantially Involv» 
a dispute or controversy properly withln the jurisdiction o£ said circuit court, 
• * * the said circuit court shall proceed no further therein, but shall dis- 
xniss the suit or remand it to the court from which It was removed, as jus- 
tice may require. • * ♦" 

I consider that the case must be dismissed for want of jurisdiction, 
because the présent controversy, when introduced into this court, 
was a mère dépendent upon the original suit, and by the termination 
of the original suit the dépendent controversy necessarily falls. 
The case cited in which it has been held that, after a court has ac- 
quired jurisdiction of the parties and the subject-matter of the cause, 
subséquent changes by the substitution of new parties, or the mère 
changing of domicile, will not affect the jurisdiction, are not in point. 
As long as the subject-matter of a suit of which a court has acquired 
jurisdiction remains undetermined, the court will disregard changes 
in the situation of parties ; but in this case the whole subject-matter 
of the original suit has been finally and completely eliminated, and 
the only support which the interveners' controversy had to rest upon 
has been removed. I hold that the plea to the jurisdiction is suf- 
fîcient and valid, and a decree will accordingly be entered dismissing 
the interveners' bill of complaint. 



In re NBWARK & H. TRACTION CO. 

(Circuit Court, D. New Jersey. June 24, 1901.) 

Removal of Causes — Filinq Kecord befoke SuccEBDrNO Tebm — Jdkisdiction 
TO Make Ex Parte Ordbrs. 

Where proceedings agaiust landowners for the condemnation of land 
tmder the eminent domain statutes of a state are removed by défend- 
ants into a fédéral court, the adverse party may file the record therein 
at any time, without walting until the first day of the succeedlng term; 
and thereupon it is compétent for the judge to make such ex parte orders 
as are conformable to the state practice in lilce cases, such as âxing a 
time for the appolntment of commissioners, etc. 

On Motion to Set Aside Ex Parte Order. 

Sherard Depue, for the motion. 
Halsey M. Barret, opposed. 

GRAY, Circuit Judge. In the matter of the application of the 
Newark & Hackensack Traction Company for the appointment of 
commissioners to examine and appraise the land of Mortimer M. 
Sanford and others, and assess the damages, argument was had 
before me at the March term of the circuit court in regard to the 
sufïiciency of the order made by Judge Kirkpatrick fixing the time 
and place for hearing the application. At the argument I was in- 
clined to think that the said order had been improvidently granted, 
but further considération of the briefs of counsel on both sides has 
brought me to the conclusion that the order was properly granted, 
and that the action of Judge Kirkpatrick was in accordance with the 
approved practice in such cases. There is nothing in the statutes 
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pf ,the tJnitçd States regairding removals to forbid such an order^ 
being ipade. It is true that by the statutory bond the défendant, 
or the party on whose pétition the removal is ordered, has until the 
first day of the next succeeding term within which to file the record 
in the circuit court of the United States. It is perfectly well settled, 
however, that the other party to the suit or proceeding may file 
the record at any time before the first day of the next succeeding 
term, and, having done so, it is compétent for the judge of the cir- 
cuit court to make such ex parte orders as the essential character of 
the proceeding certified in the record makes proper or necessary; 
such order net being in the nature of a step in the groceeding to 
final judgment, or in the détermination of the merits of the contro- 
versy. The statute of New Jersey provided for such ex parte fixing 
of a day for the appearance of the owners, occupants, and other per- 
sons interested in the proceeding, and it is the proceeding under 
the New Jersey statute that has been removed into this court. 
Every litigation or controversy justiceable in a court of justice pré- 
supposes an ex parte act or step on the part of the actor or pursuer 
by which the proceeding before the court is initiated. The order 
made by Judge Kirkpatrick in the présent case would then be analo- 
gous to the issuance of a summons at the commencement of a suit 
to the parties to be impleaded, warning them- to appear at a time 
stated, in order that they may be before the court. The order in 
the présent case will be considered as continued until Monday, the 
ist day of July, when a further adjournment. or such other pro- 
ceedings as may be taken before the judge who made the original 
order, may be had. 



NEW ENGLAND PHONOGRAPH CO. v. EDISON et aL 
(Circuit Court, D. New Jersey. June 28, 1901.) 

EqUITT— StJFFICIENCT OP BlLL — MuLTIPAKIOUBNESS. 

A blll which allèges that complainant was granted an exclusive 
llcense wlthln certain terrltory by the owner of a patent for a valuable 
considération; that one of the défendants succeeded to the ownershlp 
of the patent and the rlghts and responslbllitles of the Ucensor under 
the contract; that such défendant owns and cou trois the other défend- 
ants, which are corporations; and that ail the défendants, consplrlng 
togetber for the purjwse, hâve vlolated the contract by invading the 
terrltory of eomplaluaut, — States a cause of action for équitable relief, 
and Is not demurrable on the ground of multifariousness. 

In Equity. On demurrer to bill. 

Howard W. Hayes, for the motion. 

Elisha K. Camp and Louis Hicks, opposed. 

GRAY, Circuit Judge. The allégations of the bill in this case are, 
substantially : That 'the North American Phonograph Company 
was a corporation organized and chiefly owned by Thomas A. Edison, 
one of the défendants, for the purpose of exploiting certain of his 
inventions relating to the phonograph. That the other défendants, 
the Edison Phonograph Company and the Evlison Phonograph 
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Works, were also largely owned and controUed by the said Edison. 
That the North American Phonograph Company, prior to Oc- 
tober 12, 1888, by conveyance and assignment from the said Edison, 
joined in by the said Edison Phonograph Company, Edison Phono- 
graph Works, and one Jesse H. Lippincott, became the owner of the 
sole and exclusive right, title, and interest in and to certain patents 
of the défendant Edison appertaining to the phonograph. That, in 
considération of the payment of $100,000 in cash, and other good and 
valuable considérations, the said the North American Phonograph 
Company, on October 12, 1888, invested the complainant the New 
England Phonograph Company with the sole and exclusive right to 
use and to sell phonographs and appliances therefor within the 
New England states for a term of 15 years. On the same date the 
défendants Edison, Edison Phonograph Company and Edison Phono- 
graph Works, by an agreement in writing with the North American 
Phonograph Company, in ail respects authorized, ratified, and con- 
firmed the said contract between the said the North American Phono- 
graph Company and complainant, and gave and executed guaranties, 
wherein and whereby they undertook and agreed to ratify, confirm, 
and respect the said exclusive contract. That the said défendant 
Edison afterwards became the président of the North American 
Phonograph Company, and obtained control thereof as its président 
and stockholder. That he and his co-defendants entered upon a plan 
or scheme by means of which they might deprive the complainant 
of the enjoyment and profits of the exclusive rights aforesaid, and di- 
vert the same to themselves. That the North American Phono- 
graph Company, under the management of the said Edison, became 
hopelessly insolvent in 1894, and that a receiver was duly appointed 
by the chancellor of the state of New Jersey, by whom ail its property 
and assets, including contracts with the complainant, were sold, and 
bought in by the said Edison, who conveyed a portion of them to the 
National Phonograph Company, one of the défendants herein, and 
a corporation alleged to hâve been formed by the said Edison in 
his own interest, for the purpose of taking title to and dealing in his 
said patents and inventions. That the other défendant corporations 
were also formed for the same purpose, and largely owned and con- 
troUed by the said Edison. It is then alleged that the défendants, 
conspiring together, as aforesaid, to injure the said complainant, 
invaded the territory within which the said exclusive rights had been 
conferred upon it, and sold and used, and caused to be sold, within 
the said territory, phonographs and supplies therefor, in direct con- 
travention and violation of the said contract of October 12, 1888, and 
of the rights thereunder. That thereby irréparable injury has been 
donc and is threatened to complainant, for which there is no adéquate 
remedy at law. To the bill framed on thèse gênerai Unes the défend- 
ants hâve demurred, assigning as causes of demurrer: First, want 
of any equity in the bill, entitling the complainant to the relief sought ; 
and, secondly, that the bill is multifarious. 

I do not tbtnk that the demurrer can be sustained, but do not wish 
to express an opinion at large as to ail the grounds urged in argu- 
ment, either for or against the demurrer. To do so might préjudice 
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the case at final hearing. It will be sufficient to say, however, that 
the 'bill jilleges a sole and exclusive grant to the complainant of the 
right to use and sell, etc., wîthin the territory named. The instru- 
ment by which thjs exclusive right was conferred by the complainant 
is not set out in the bill. Profert, however, is made of the same, and, 
as the défendants hâve demurred without craving oyer, we must 
take the statements of the bill in regard thereto as correctly describ- 
ing the purport of the said contract. In thèse it has been sufficiently 
alleged, at least for the détermination of this demurrer, that the said 
contract contained an implied négative covenant not to sell or deal 
in the articles or matters in regard to which the said exclusive right 
was granted, and that the défendant Thomas A. Edison owned and 
controlled the défendant companies, and that he and they succeeded 
to the rights and responsibilities of the North American Phonograph 
Company in regard to the contract in question. This is not a bill 
for infringement of the patents under which complainant was a 
licensee, but is one that seeks to restrain those who are alleged to be 
acting under the original licensor from violating the négative cov- 
enants contained in said license contract. The allégations of identity 
of interest among the co-defendants and of gênerai conspiracy are 
too positive and clear to be ignored. Whatever may be the resuit 
at final hearing of the attempt to support the allégations of the bill, 
the allégations themselves are of such a character aS preclude the 
court from an allowance of the demurrer on the ground stated. 
' Neither do we think that the other ground, as to multifariousness, 
is of greater merit. The injury alleged is attributable to the joint 
action of ail the défendants. The wrong complained of is a single 
one, and ail the défendants are alleged to hâve participated therein. 
For the reasons stated, the demurrer must be overruled. 



MASSACHUSETTS LOAN & TRUST CO. r. KANSAS OIT Y & A. E. CO. 
(PAINE et al., Interveners). 

(Circuit Court of Appeals, Elghth Circuit May 13, 1901.) 

No. 1,584. 

Appbal— ArPEALABLK Ordehb— Denting Leave to Intervene. 

Where an order grantlng condltlonal leave to Intervene Is set aside 
before the condition has been complied wlth, the case stands the same 
as though the application had been denied In the first Instance; and 
when the showlng made by the pétition is such that the granting or 
refusing of leave to Intervene was discretlonary, the petltloner not 
belng entitled to such leave as a matter of right, the order refusing 
leave is not appealable. 

Appeal from the Circuit Court of the United States for the West- 
ern Division of the Western District of Missouri. 
On motion to dismiss appeal. 

C. H. Nearing, for appellants. 
Solon T. Gilmore, for appellee. 

Before SANBORN and THAYER, Circuit Judges, and ADAMS, 
District Judge. 
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THAYER, Circuit Judge. This is a motion to dismiss an appeal 
which was taken by Arthur C. Paine and Henry E. BuUard from 
an order made by the circuit court of the United States for the West- 
ern division of the Western district of Missouri, denying the appe- 
lants leave to intervene in a case entitled as above, the Massachu- 
setts Loan & Trust Company, complainant, against the Kansas City 
& Atlantic Railroad Company, défendant, which was an action to 
foreclose a mortgage on the property of the railroad company. The 
record shows that on October 29, 1900, Paine and Bullard, here- 
after termed the appellants, applied to the circuit court for leave to 
intervene in the cause, and that on said day the circuit court made 
an order that "on filing with the clerk of this court, to be approved 
by the clerk, an undertaking to secure the costs of the litigation con- 
séquent upon this intervention, they hâve leave to intervene." This 
order, as will be seen, was in its terms conditional, in that it required 
the petitioners to file a bond before their intervening complaint 
would be entertained. Before the petitioners had complied with the 
terms of the order by filing a cost bond, the Massachusetts Loan & 
Trust Company and the Kansas City & Atlantic Railroad Company 
each fîled a motion to vacate the conditional order last aforesaid, 
inasmuch as that order had been obtained ex parte without notice 
to either of the parties to the cause. On the hearing of the latten 
motion to vacate the conditional order of October 29, 1900, it was 
sustained, the conditional order was vacated, and the appellants were 
denied leave to intervene. 

It is contended by counsel for the appellants that they became par- 
ties to the suit because they offered to file their cost bond and to 
comply with the conditional leave, which they obtained, and that they 
were prevented from so doing by the subséquent direction of the 
court alone. The truth is that before they had filed their bond or 
their pétition in intervention under the conditional leave which they 
had obtained, the court stayed further proceedings on their part 
until it could more carefully consider whether or not it would permit 
them to comply with its order, and become parties to the suit, and 
in this way it elïectually prevented them from ever becoming such. 
It is apparent, therefore, that the appellants never acquired a stand- 
ing in the case as parties to the litigation, because of their failure to 
file a stipulation for costs before further proceedings were stayed, 
and this fact uistinguishes the case in hand from the case of Hamlin 
V. Trust Co., 47 U. S. App. 422, 24 C. C. A. 271, 78 Fed. 664, 36 
L. R. A. 826, on which the appellants principally rely to sustain their 
right to hâve the order of the lower court reviewed on appeal. In 
Hamlin v. Trust Co. the petitioners were by an order of court per- 
mitted to intervene, and to file both an answer and a cross bill, which 
pleadings they subsequently filed, in accordance with such leave. 
Thereafter a motion was made by the other parties to the cause to 
strike the answer and the cross bill from the files, and upon the 
hearing of that motion it Vas sustained. On the hearing of that 
motion the trial court considered the merits of the claim, which was 
mterposed by the interveners both in their answer and in their cross 
bill, and an order was made denying leave to intervene, and denying 
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kaye to file an answer or other pleading, for the reason that the 
claim soughît to be interposée! was not well founded. It is obvious, 
therefore,- that such an order, based as it was upon ;an adjudica- 
tion concerning the merits of the interveners' claim, was a final de- 
cree, from which an appeal would properly lie. The case at bar is 
essentially différent from the one cited and relied upon by the appel- 
lants, in that the appellants in the case in hand never did become 
parties to the proçeeding, and in that the merits of their claim hâve 
not been considered or adjudicated. The case at bar must be viewed 
precisely as it, would hâve been if the circuit court had denied the 
petitioners' motion for leave to intervene on OctOber 29, 1900, when 
it was first preferred. Such being the fact, it is obvious, we think, 
that the order from which this appeal was taken is in no sensé a final 
order from which an appeal will lie. Thç action of the lower court 
in denying leave to intervene cannot be regarded as an adjudica- 
tion upon the merits of the appellants' claim, because the lower court 
did not permit them to become parties to the proçeeding, and they 
cannot be held bound by an order made in a cause to which they 
were not parties. They are still at liberty to assert their rights, 
whatever they may be, by an independent bill. Moreover the action 
of the lower court in denying leave to intervene was purely discre- 
tionary, for the reason that the right which the appellants assert 
is not one for the protection of which they were bound to intervene. 
On the contrary, it is a right which can and ought to be asserted in 
an independent proçeeding. The trial court wisely exercised its dis- 
crétion in refusing to permit a new issue, aflfecting third parties, to 
be injected into the pending suit in the form of an intervention. It 
is well settled that when the action of the trial court in refusing leave 
to intervene in a pending cause is purely discretionary, the petitioner 
not being entitled to such leave as a matter of right, an order made 
refusing such leave is not an order from which an appeal will he. 
Crédits Commutation Co. v. U. S., 62 U. S. App. 733, 34 C. C. A. 
12, 91 Fed. 570; Crédits Commutation Co. v. U. S., 177 U. S. 315, 
20 Sup. Ct. 636, 44 L. Ed. 782 ; Hamlin v. Trust Co., 47 U. S. App. 
422, 24 C. C. A. 271, 78 Fed. 664, 36 L. R. A. 826; Ex parte Cutting, 
94 U. S. 14, 24 L. Ed. 49 ; IVtinot v. Mastin, 37 C. C. A. 234, 95 Fed. 
739. 

For thèse reasons the motion to dismiss the appeal must be sus- 
tained, and it is so ordered. 
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(Circuit Court of Appeals, Fourth Circuit. July 6, 1901.) 

No. 408. 

1. Appeal — Dismissal of Bill on Appeal fbom Interlocutort Oedkil 

On an appeal (rom an interlocutory order grantlng or contlnulng an 
Injunctlon, the court may détermine the suit on its merits, and dismiss 
the bill, where the case stated is one whlcb a court of equlty will not 
entertaln. 
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2.' SpEcrpio Performance— CoNTRACT Enfoeceablk— Continuous Contbact. 
A court of equlty wlll decree spécifie performance of a contract only 
when It can dispose of the matter by an. order capable of being enforced 
at once. Where the contract Is one establishlng business relations be- 
tween the parties, containing mutual covenants to be performed by each, 
and haTing several years to run, the court will not undertake to super- 
vise Its performance by enjoinlng its violation by one party at the 
instance of the other. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Virginia. 

Marshall McCormick and Wm. Gordon Robertson (Albert B. 
Weimer and Frederick M. Léonard, on the brief), for appellant. 
Waldo G. Morse and John T. Harris, for appellee. 

Before SIMONTON, Circuit Judge, and BRAWLEY and WAD- 
DIL,L, District Judges. 

SIMONTON, Circuit Judge. This case cornes up on appeal from 
an interlocutory decree of the circuit court of the United States for 
the Western district of Virginia, continuing an injunction theretofore 
granted. io8 Fed. 714. The bill was filed by Frank Seaman against 
the Berliner Gramophone Company, and seeks practically spécifie 
performance of a contract made by it with him, and damages for a 
breach thereof, with prayer for injunction against any further 
breaches of the contract. 

The Berliner Gramophone Company, a corporation of the state of 
Virginia, by reason of certain contracts made with persons inter- 
ested therein, had secured the exclusive right to manufacture, vend, 
and use in the United States, under the patents and rights of Emil 
Berliner, a certain invention, device, or machine known and de- 
scribed in the patents and in commerce as the gramophone. On 
October 10, 1896, the Berliner Gramophone Company, being thus 
in control of thèse patents, invention, or machine, entered into a 
contract in writing with Frank Seaman, the main features of which, 
or at least the features with which this discussion is most concerned, 
are thèse: The Berliner Gramophone Company, in considération 
of money paid and covenants to be performed by Frank Seaman, 
and subject thereto, grants to him the exclusive license to buy, sell, 
and deal in, throughout the United States, except the District of 
Columbia, gramophones and gramophone goods, embodying said in- 
ventions, and ail improvements therein that may corne into the con- 
trol of said gramophone company, except recording apparatus, for a 
period of 15 years from the said date of the agreement ; thèse gramo- 
phones and gramophone goods, and parts for the repair of them, 
to be furnished by the said gramophone company to the said Sea- 
man upon his orders, at stipulated priées. The said gramophone 
company binds itself by covenant, so long as Seaman punctually per- 
forms his covenants, not to sell or deliver to any other person or cor- 
poration the gramophone or gramophone goods aforesaid in the 
territory aforesaid, except to the ofïîcers, directors, and stockholders 
of said gramophone company, and in that case only in reasonable 
quantity, for their own use, or to be given away, but not to be sold 
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for profit. Besides this, the said gramophone company also cove- 
naat9 that so long as Seaman punctually performs his covenants, it 
will iil with reasonable promptness and dispatch ail orders of Sea- 
man for gramophones and gramophone goods, and agrées that, if it 
shall ijiake default, Seaman may, aftèr notification in writing to the 
gramophone company of his intention so to do, supply the gramo- 
phones, gramophone goods, and parts for the repair thereof neces- 
sary to fill the orders defaulted on, provided that said gramophones, 
gramophone goods, and parts for repair shall be equal in quality to 
those supplied by the company, and at a certain price. The agree- 
ment authorizes Seaman to cause one or more corporations to be 
created, with such powers and capital as said gramophone company 
may approve, and after such approvâl Seaman can assign to such 
corporations ail the rights granted him in this agreement, provided 
that such corporations undertake the performance of covenants of 
Seaman, who will then be relieved from further obligations there- 
under. On his part Seaman covenants to pay for the gramophone 
and gramophone goods furnished, to use his best efforts to promote 
the gramophone business in the" United States, to advertise gramo- 
phones and gramophone goods prominently and freely as Berliner 
gramophones and Berliner gramophone goods, and not to manu- 
facture, buy, sell, or use gramophones or gramophone goods, or any 
parts thereof, or other talking machines or parts thereof, except such 
as he buys from the Berliner Gramophone Company. Both parties 
agrée that their books shall at alltimes be exhibited to the other 
of them, in order to détermine any question in dispute under the 
agreement. Provision is also made for the appointment of a dis- 
interested arbitration to settle any dispute regarding the interpréta- 
tion of the contract, and the right is reserved to the gramophone 
company to rescind the contract after notice, in case Seaman com- 
mits any breach of his covenants, and does not remove the cause of 
cômplaint. Gramophone goods a;re matrices or dies from which the 
disks are obtained, known and designated in the contract as "rec- 
ords." The agreement thus defines the term : 

"The phrase 'gramophones and gramophone goods,' as used In this agree- 
ment, shall be held to Include not only the machines and mechanlcal devlces 
constituting the inventions herelnbefore mentloned, and ail the Improvementa 
In the said inventions that may corne into the Ucensor's control (except 
reeordiag apparatus), but also ail motors (except electric batteries) that may 
be adopted for drivlng the said machines and mechanieal devlces, as well as 
ail other mechanism, appllances. and aceessôries that may be adopted as 
necessary or useful in handllng, operatlng, or using the machines or mechan- 
lcal devlces which constltute tbe said inventions or Improvements; for it is 
the intention hereof to refer by the phrase aforesaid to the complète sound- 
produclng machine, which may embody the said inventions and improvements 
and ail parts of the said machine, notwlthstandlng the fact that other Inven- 
tions may also be embodied therewith In the said machine." 

This agreement having been niade, the parties acted under it, 
Seaman using a corporation called the National Gramophone Corpo- 
ration as his agent for selUng the gramophones and gramophone 
goods. The business was large and profitable. Différences having 
arisen, Seaman filed this bill. He charges a breach of the contract 
on the part of the gramophone company, in that during the year 
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1899 it faUed and refused to supply and deliver to him gramopliones, 
records, and gramophone goods with reasonable dispatch, whcreby 
he was unable to fill the orders he then had and subsequently re- 
ceived, and the amount of his sales was greatly lessened. That in 
May, 1900, he ordered a large number of records from the ^amo- 
phone Company, and that the company whoUy failed and refused to 
deliver the same, and still refuses, and that the gramophone com- 
pany has refused to fill his orders for large numbers of the machines 
and records, said orders having been given under said contract, and 
that the gramophone company has refused to submit their différ- 
ences to arbitration. The bill prays damages for thèse breaches of 
the contract, and an injunction against further violation of it. The 
bill having been filed, an injunction was granted dated June 22, 1900, 
restraining the gramophone company from selling, delivering, or 
otherwise disposing of, and likewise from permitting or allowing 
any such selling, delivery, or disposing of, within the United States 
of America, any of the gramophones, records, matrices, or goods 
referred to in the contract of ÏSTovember 10, 1896. On August 6, 
1900, the Berliner Gramophone Company filed its answer, admitting 
its refusai to fill orders of Seaman, partly because those orders were 
for gramophone goods and not gramophones, and chiefly and espe- 
cially because he had violated the covenants on his part, and had 
betrayed, and was assîduous in betraying, the interests of the Ber- 
liner Gramophone Company to competing and infringing corpora- 
tions. The case was heard on bill and answer as affidavits, and a 
very large number of affidavits on both sides, which swell the record 
to an unusual extent. At this hearing the circuit court continued 
the injunction theretofore ordered, and a bond for $5,000 was re- 
quired from the complainant. Leave to appeal was granted, and the 
case is hère on assignments of error. 

The présent appeal is from an interlocutory order continuing an 
injunction. It is now well settled by the suprême court, after cita- 
tion and review of ail the cases upon the subject, that the court, 
in passing upon an appeal of this character, may consider and dé- 
cide the case on the merits, and may thereupon render or direct a 
final decree dismissing the bill. Smith v. Iron Works^ 165 U. S. 
518, 17 Sup. Ct. 407, 41 L. Ed. 810. The gravamen of this bill is a 
breach of a contract, and the loss of money therefrom. The first 
question, therefore, is, has the complainant a plain, adéquate, and 
complète remedy at law. That compensation may be had in dam- 
ages for the breach already charged is shown by the prayer of the 
bill seeking such compensation. So the nature, character, and 
amount of such damages can be ascertained. Even were it the case 
that there is not "any rule by which thèse damages can be estimated 
with précision, this is not a conclusive objection against the resort 
to a court of law." "It is very well known that in ail judicial pro- 
ceedings for injuries inflicted by one party on another, whether aris- 
ing out of tort or out of contract, the relief given by way of dam- 
ages is never the exact sum which compensâtes for the injury donc ; 
but, with ail the rules which hâve been adopted for the measure- 
xnent of damages, the relief is only approximately perfect." Miller, 
110 F.— 3 



'34 ■"■'■'■■ Ht) FEDERAL RBPORtEB. '* 

]., in Texas & p. R. Ccj. v. Gity of Marshall, 136 U. S. 405, io Sup. 
Ct. 849, 2(4 L. Ed. 390. 

Therë is ariother question în the case, The duration of this con- 
tract in question; if 'itbètiot tescinded under one of its terms, is 15 
years from Oclobër lo/ 1896; The Obligation of its covenants is 
interdepehdeill,— that is tp âay, estch party is bound for hîs covenants, 
if the ôther fiârty performs flis.< "The cOmplainant now charges a 
breach 6f devenant on the ||ârt' df the gramophone company, prays 
compensation fof f hat, and an ihjunction against any future breach. 
It is a continùéus contract. The act to be donc by the défendant 
is not a single âct; but a sériés bfacts, to be performed at many 
times. In Chicago & A. Ry, Co.y. New York, L. E. & W. R. Co. 
(G. C.) 27 Fed; 521, the court sàys': 

"là many cases TThere the act tô be done by the dellnquent party was not 
a single act, to coiîipel which a slngl* flecree of the court wouldbé sufflcient, 
but a séries of acts, M'hlch would call for the fréquent Interposition of the 
court during a protraeted perlod of time, by successive decirees or orders, the 
inconTenience of ttje remedy of spécifie performance has been deemed so 
gireat that the courts hâve refùsed tb interfère, and hâve left the party ag- 
grlered to hls remedy at law." 

Were the court to assume supervision of this continuons contract 
now, and enforce its performance by its injunction, it must continue 
this supervision, and see to it during the whole existence of the 
contract that both parties fulfill their mutual obligations. This has 
bèeh repeatedly déclared to be outèide of the functions of a court of 
equity. Strang v. Railroad Co., 41 C. C. A. 474, ici Fed. 511; 
Marble Co. v^ Ripley, 10 Wall. 339, 19 h. Ed. 955; Texas & P. 
Ry. Co. v. City of Marshall, supra; Ross v. Railway Co., Fed. 
Cas. No. 12,080. In this last-named case Mr. Justice Miller says: 
' "If the act to be done by the dellnquent party, whether plalntifif or défend- 
ant hère, were a single act, to compel which a single decree of the court 
would be Sufflcient, a case would be. presented very imlike that before us. 
Years must elapse before this wtn-fc «Jaû be. done and pald for. At every step 
of its progress, ;th€ Interposition of tjie court, elther by orders in this case 
or by decrees in successive cases, nlay be Invoked, if we are at this time to 
lend the aid of Chancery to elther of the parties. It Is not dlfflcult to foresee 
the mischlef of suCh a course. The rUle Is settled, even in the English chan- 
cery, where the jurlsdlction is greatly extehded in ail such cases, that it wlll 
decree spécifie performance only when It can dispose of the matter by an or- 
de* capable of being enf orced at once;, that It will not decree a party to per- 
forin a cbntinuous duty, eitendlng ovér a number of years, but will leave the 
opposite party to hls remedy at law." 

Considerihg the whole case, we are of the opinion that there was 
efror in the judgment of the court below. Let the case be remanded 
to the circuit court, with instructions to dismiss the bill for want of 
jurisdiction, without préjudice. 
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SOUTHERN BUILPINQ & LOAN ASS'N OF KNOX COUNTY, TENN., T. 

MILLER et aL 

(Circuit Court of Appeals, Fourth Circuit July 6, 1901.) 

No. 400. 

MoKTGAGES — Insuhaitcb bt Mortgagbk — Insolvenct of Company. 

A mortgage contained a covenant by tlie mortgagors to insure for ttie 
protection of tlie mortgagee, and a further provision tiiat if they failed 
to insure the mortgagee miglit do so, and charge tte premium paid to 
them. Ttiey did not insure, and the mortgagee procured a policy, the 
loss payable to itself, and rendered a blll for the premium paid to the 
mortgagors, who, after some delay, paid it. The property subsequently 
burned, and the Insurance Company proved insolvent, although the mort- 
gagee had no linowledge of such fact, and ivas not chargeable with nég- 
ligence in that regard. Held, that such facts constituted no défense to 
the enforcement of the mortgage debt, the provision of the mortgage 
not being a covenant to insure on the part of the mortgagee which the 
mortgagors could bring Into force by their own default, but merely an 
option, in the exercise of whlch the mortgagee acted as agent for the 
mortgagors, and its action was ratified by the repayment of the premium 
without objection to the company selected, of whlch the mortgagors 
were chargeable with notice if they faUed to make inquiry. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Virginia. 

This case cornes up on appeal from the circuit court of the United States 
for the Western district of Vh'ginla, On 27th January, 1897, Linda H. John- 
son filed her bill against the Southern Building & Loaa Association of Knox 
couaty, Tenu., in behalf of herself and ail other stoekholders in, and cr«ditora 
of, the said building and loan association. This bill averred the insolvency of 
the association, and prayed the appointment of a reeelver to collect and ad- 
minister its assets In the Western district of Virginia. The blll was Intended 
as ancillary to a bill filed or to be flled for a slmilar purpose in one of the 
courts of Tennessee. Upon fillng the bill, the circuit court for the Western 
district of Virginia appointed J. R. Miller temporary reoeiver, and by a subsé- 
quent order made his appointment permanent. Answer havlng been flled, 
the court proceeded to an examination of the several claims against the 
défendant association and to the ascertainment and reallzation of its as- 
sets. Among other assets of the association was a bond executed by J. 
B. Miller and J. K. Warden, who had been conducting business under 
the name of Miller «& Warden, in the town of Pulaskl, Va. The bond was 
dated Ist February, 1^2. and was secured by a conveyance by both of them 
of a lot in Pulaskl in the nature of a mortgage of same date to J. E. Moore, 
trustée for the Southern Building & Loan Association of KnoxvUle, Tenu. 
The bond was for $10,000, and was glven to secure a loan of that amount on 
100 shares of the said association standing In the name of J. R. Miller. Miller 
had been the agent of the association in Pulaskl. It seems that on Ist Janu- 
ary, 1882, the co-partnershlp between Miller and .T. K. Warden was dlssolved, 
and A. J. Miller and Clyde Miller, sons of J. R. Miller, took his place in the 
firm, whlch was thereaiter conducted under the same flrm name of Miller & 
Warden. On 2i9t January, 1892, J. R. MlUer and wife conveyed in fee unto 
A. J. Miller and Olyde Miller the one-half Interest In this same lot mentioned 
In the deed of trust to J. E. Moore, trustée, in considération of the payment 
by them of MiUer's share of unpald purchase money, and of one-half the loan 
to be made to Miller & Warden by the Southern Building & Loan Association. 
This arrangement seems to hâve been knovsm to and acqulesced in by agents 
of the building and loan association. The bond of Miller, howeva-, was not 
canceled or released. The lot of land embraced In the deed of trust was on 
Commerce street. In the town of Pulaskl, and the loan was efCected In order 
to erect a building upon it That building was In courte of érection, but was 
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not flnlsbçd untll Bome time late in Maxch, 1S93. It was damaged by flre on 
eth Augiifit, 1893, to the estent bf ovet- $6,000. An elîOît having been made 
to recover on the bond as a part of the àssets of the association, the circuit 
court appolnted G. B. Cassel as spécial receiver to prosecute the claim, be- 
cause of the connection therewith of J. R. Miller, the permanent receiver, 
Miller & Warden denying any responslbijity on this bond for the reasons stat- 
ed herealter. 

The deed of trust by Miller & Warden to J. B. Moore, trustée, glven to se- 
cure this bond, had, among other coVesnants by the makers of the deed, thèse: 
"(2) That they will keep the buildings on sald real estate insured in some 
Suivent Company, in such sum as sald association shall require, not to esceed 
$5,000, for the beneflt of this trust, and that they will aissign the policy or 
polides of Insurance to said trustée as ftulher seciurity in the premises. (3) 
That they will promptly pay ail premiums o( Insurance on sald property, as 
•well as ail taxes and assessments upon the same, and should they fall to 
insure the sald property, or to pay any premiums of such Insurance, or taxes 
and assessments, as the same may become due, then the sald trustée or said 
association may take out such Insurance, and pay any premiums of such In- 
surance or taxes and assessments, as the same may become due, and any 
sum sa paid shall, with Interest from the day of such payment, become a 
part of the debt secured In this deed, and be due and payable with the next 
and ensuingiiÉionthly payment" . 

No Insurance was put on the building by Miller & Warden up to February 
13, 1893. The excuse giren for this Is thà-t, the building being incomplète, a 
builder'B policy was not contemplated in the deed, and, besides this, that John 
p. Heap, agent for the buUditag and loan association, had agreed early in 
1898 that Miller & Warden might hâve time to complète the building before 
placlng Insurance thereon. On the 13th February, 1893, the Southern Build- 
ing & Loaïi Association caused the building to be insured in the Wytheville 
Insurance & Banking Company In the sum of $5,000. This policy was made 
out In the name of Miller & Warden, loss, if any, payable to the association. 
The association pald the premiùm, and thèn at once demanded Its repayment 
by Miller & Warden. After séveral applications to this end, Miller & Warden 
paid the premium to the association on llth July, 1893. Miller & Warden 
had been inaking -arrangemeidts to Insure the building when completed in a 
Company of thelr own eeleètion, for $10,000. When they were notifled that 
the association had effectéà ' Insurance they abandoned this purpose. They 
deny ail knoTvledge of the name of the Insurance company In which Insurance 
had been eBF«cted by the buildiag and loan association, the premium upon 
which they had reimbursed to the association. The flre having taken place, 
proofs of loss weire made and application feént in to the WythevUle Banking 
& Insuraiicé Company for the loss. After negotiating and waiting, the Insur- 
ance company proveid insolvent ànd the loss, was not pald. The contention is 
tha:t the Southern Building & Loàn Association was bound by covenant to 
insure the property In a soldent compahj'. If 'Miller & Warden had not fulfllled 
their covenant to do so; that, having insured In a company not solvent, they 
must incur the loss, and thus Miller & Warden are exonerated. This vlew 
was taken by the spécial maStér, and was conflrmed by the court. To this the 
àppeal is dlrected; 

R. M. Page 0erome Templeton, on the brief). for appellant. 
I. H. Larew,"lor appellees. 

Before SIMÔNTON, drcuit Judge, and MORRIS and BOYD, 
District Judges. 

SIMONTONy Circuit Judge (after stating the facts as above). 
When a case conifes by appeal tnto this court, in which there are 
questions' of law depehdih'g, niô'l'te or less, on questions of fact, we 
examine into the findings of fact made by , the master in which the 
court below has concurred, and give them great weight in reaching 
our conchision. Wé regret to say that in this case we get no as- 
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sistance whatever from the findings of the master. His whole re- 
port of his actions shows a marked bias in favor of Miller & Warden, 
— a bias so strong that his report and conclusions impress us as 
those of an advocate, rather than of a disinterested officer of the 
court conducting a judicial inquiry. Nowhere is this more évident 
than in that most remarkable statement of what took place when 
the counsel for the Southern Building & Loan Association presented 
himself to represent his client's interest, and was excluded by the 
spécial master, who afïected the air and assumed the power of an 
offended chancellor, until counsel should comply with terms imposed 
by the master, and which counsel could not hâve assented to except 
in dereliction of his duty to his client, and a betrayal of the rela- 
tions between them. 

We will inquire what was the connection of the Southern Building 
& Loan Association with the insurance on this property. The theory 
upon which the decree below proceeds is that Miller & Warden and 
the trustée, Moore, with the Southern Building & Loan Association, 
were bound by mutual covenants to insure; that Miller & Warden 
covenanted to insure the property in some solvent insurance Com- 
pany for the protection of the money loaned, and that the trustée 
and the association covenanted, if Miller & Warden did not so in- 
sure the property, to do it themselves in some solvent insurance 
Company; that Miller & Warden did not fulfiU their covenant, and 
that, therefore, the obligation fell on the trustée and the associa- 
tion ; and that, thèse having insured in a company which proved to 
be insolvent, they must bear the loss, and Miller & Warden are dis- 
charged from the debt. If this theory be correct, then ail that Miller 
& Warden need do was to commit a breach of the covenant, and 
by this act — ^because of this act — throw upon the covenantee, the 
creditor, the whole responsibility of eiïecting the insurance they had 
bound themselves to effect, and to assume the risk of obtaining sol- 
vent insurance. This would be a most libéral construction of the 
deed in favor of the debtor, enabling him to profit by his own default. 

The contract is not capable of such a construction. It is a deed 
poil, and not an indenture. The covenant is stated to be the cove- 
nant of the parties of the first part, the makers of the deed. There 
are four clauses to this covenant of the parties of the first part : (i) 
That they will promptly pay ail monthly dues, fines, and interest by 
the terms of the bond, or the laws, rules, and régulations of the 
said association; (2) that they will keep the buildings on said'real 
estate insured in some solvent company, in a sum not exceeding 
$5,000, for the benefit of the trust, and will assign the policies to 
the trustée as further security in the premises ; (3) that they will 
promptly pay ail premiums of insurance on said property, as well 
as ail taxes and assessments thereon. Thèse are three covenants 
based upon considération of the loan. Then it is provided that, in 
case they fail to observe thèse covenants, then the trustée or the 
association may — that is, will hâve the option, if they wish — take out 
such insurance, and pay such taxes and assessments, and, if they 
do so, any sum so paid, with interest from the day of payment, wiil 
become a part of the debt secured by the deed, and be payable with 
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next ensuîng monthly pa)mient. Now, this option on the part of 
the trustée and the association to insure the property to the amount 
of their debt was not dépendent upon, nor derived from, the deed. 
They had an insurable interest, and could, of their own voUtion, 
insure it, without asking or needing the consent of the debtors. But 
in no event could they insure but for the amount of their debt. Car- 
penter v. Insurance Co., i6 Pet. 495, 10 L,. Ed. 1044; Poster v. Van 
Reed, 70 N. Y, 19, 26 Am. Rep. 544. Having this right apart from 
this deed, the only meaning and purpose of this third covenant of 
the debtors was that, if they chose to exercise this right to insure, 
ail the experises to which they were put in such event were to be 
reimbursed by the debtors, and the reimbursement, with interest, 
was to be secured by the deed, on a footing with the original debt. 
This evidently was the view taken of the transaction by Miller & 
Warden before the loss by fire occiirred. , They were promptly noti- 
fied of the payment of the premium of insurance by the association, 
and the repayment was at once demanded. After some delay, not 
because it was not authorized or because the insurance was disap- 
proved of, but from some excuse or other explanatbry of the delay, 
their money was returned by Miller & Warden, and the transaction 
Was recognized and affirmed. 

This conclusion is strengthened by the case of Wheeling v. In- 
surance Co., loi U. S. 439, 25 Iv. Ed. 1055. In that case the mort- 
gagor had executed successive mortgages on his plantation, build- 
ings, machinery, and stock, securing the payment of certain notes. 
In two of thèse mortgages the mortgagor covenanted to insure the 
building, machinery, and stock, and to transfer the policies to the 
mortgagees, or, in default of this, that the mortgagees could insure 
at his expense. No such policy was efifected by the mortgagor, nor 
did the mortgagees exercise their right to insure. But there had 
been effected on the same buildings, machinery, and stock an insur- 
ance prior to the mortgages by a créditer of the mortgagor. A 
fîrè bccurred, andthe amount of insurance paid exceeded the debt 
of the creditor, who insured, leaving an amount payable to the own- 
er, the mortgagor. The suprême court held that the mortgagee, 
with whom the mortgagor had covenanted to insure the property 
and did not do so, had an equity to be paid out of the residue coming 
to the mortgagor. The court says : 

"It Is undoubtedly the gênerai ruie that a mortgagee has no right to the 
benefit of a policy taken by the mortgagor, unless it is assigned to him. 
But It is settled by many décisions In this country that If the mortgagor is 
bound, by covenant or otherwlse, to insure the mortgaged premises for the 
better securlty of the mortgagee, the latter will hâve an équitable lien upon 
the money due on a policy taken out by the mortgagor, to the estent of the 
mortgagee's interest in the property jlestroyed." 

This décision could not hâve been rendered if there was a binding 
contfact on the mortgagee to insure if the mortgagor did not, so 
that if the mortgagee did not eff ect valid insurance the loss would 
hâve fallen on him. 

Even if we treat the association as the agent of the debtors in 
efïecting this insurance, we can see no reason for holding them re- 
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sponsible for the loss occasioned by reason of the failure of the 
insurance company. As such agents they were liable orily for ordi- 
nary care. They had no notice or knowledge that the Wytheville 
Banking & Insurance Company was insolvent. On the contrary, 
the person charged with the insurance of the association stated at 
the time the insurance was effected: "We [the association] had 
reason to believe that the company was perfectly solvent, in fact 
their report issued at the time showed them to be solvent, and we 
[the association] had no means of knowing that the bonds, which 
were part of the assets, were worthless, or that they had been sold 
to the company by the président." Heuser, through whom the in- 
surance was effected, never heard the solvency of the company ques- 
tioned, and at that time felt perfectly satisfied that it was solvent. He 
had his office and discharged the duties of agent of the insurance 
company in the town of Pulaski, the résidence of J. R. Miller and 
of Miller & Warden. Indeed, the witnesses who speak to the in- 
solvency of the insurance company and its réputation refer to a 
period several months after this insurance was effected, and very 
clearly the company was not notoriously insolvent. Even J. R. Mil- 
ler, deeply interested as he was in this whole matter, betrayed no 
question of the insolvency of the insurance company after the fire. 
At ail events, Miller & Warden were notified of the insurance, and 
after some delay, occasioned in no sensé by objection to the insur- 
ance, they paid the premium advanced by the association. They 
deny that they knew the name of the company in which the insur- 
ance was effected. It is difificult to believe that between February 
and July, the date of the insurance and the period during which 
they were dunned to repay the premium and the date at which they 
repaid it, J. R. Miller, who was in constant correspondence with the 
association, and Miller & Warden, who had a deep interest in the 
policy of insurance, remained in ignorance of the name of the com- 
pany in which the insurance was effected. At ail events, they had 
the means of knowledge. They knew that the association had ef- 
fected insurance, that it had paid the premium, that it expected them 
to return it, and that it demanded persistently this return. This 
put them on inquiry. They are affected with notice of ail that would 
hâve been discovered upon such inquiry. Coal Co. v. Doran, 142 
U. S. 417, 12 Sup. Ct. 239, 35 L. Ed. 1063; Shauer v. Alterton, 151 
U. S. 607, 14 Sup. Ct. 442, 38 L. Ed. 286. 

Miller & Warden seek to hold the association to the loss, because, 
having made arrangements for effecting an insurance on the prop- 
erty for $10,000, they abandoned it when they learned that the asso- 
ciation had placed upon it a policy for $5,000. Incidentally, this 
would appear to be complète récognition, affirmance, and adoption 
of the action of the association in insuring the property for them. 
Apart from this, the insurance effected by the association was for 
$5,000, payable exclusively on their debt, as additional security to 
it. The insurance proposed to be effected by Miller & Warden was 
on a wholly différent insurable interest, the property itself, admitted 
to be worth more than $6,000. Both policies could hâve been ef- 
fected. "A mortgagee can insure only to the amount of his debt, 
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but the mortgagor c^n insure to the full value of the property, not- 
withstanding the incumbfances." Carpenter v. Insurance Co., su- 
pra: 

Upon the whole caée, we are of opinion that there was error in 
thé conclusion reachéd by the court bèlow. Its decree is reversed, 
atiithe case is remanded to the circuit court for such further pro- 
çeedings as may be consistent with the conclusion of this court. 



KELSEY V. EEPTJBLIO SAVINGS & LOAN ASS'N. 

(Clrqult Court, D. Delaware. May 17, 1901.) 

No. 221. 

FoEEisN CoEPOBATiON— IhsoIjTbnct— Eeceiveks— AssETs IN Hands OF State 

TBBAStJBaR. .... 

The Kepubllc Savings & Loan Association, a corporation of New York, 
havlng become Insolvent, proceedingS'were there Instituted for its dis- 
solution, and the forfeiture of its rlghts, franchises and privilèges, in 
the course of whlch proceedlngs temporary recelvers were appointed. 
Subsequently the temporary recelvers were appointed by this court 
anclllary recelvers for Delaware, and applled for a rule on the state 
treasurer of Delaware to show causé why he should not be authorized 
and dlrected tp asslgn to them certain securlties, to be held subject 
to the order of the court. Thèse securlties had been àssigned to the 
State treasurer pursuant to an act of the gênerai assembly as the con- 
dition on whlch the corporation should be permltted to transact busi- 
ness in Delaware. By the act It was provlded that such securlties 
were to be held "for the beneflt of the shareholders • * * resldlng 
In this state"; that they were to remain with the state treasurer "in 
trust to secure any Judgment" which should be obtained against the 
corporation upon whlch exécution mlght lawfuUy be Issued against It; 
and that the state treasurer and bis successors in office should "recelve 
and thereafter retaln such deposlt under this act In trust for the purpose 
hereof," with power In the corporation to withdraw such securlties 
only on "substîtutlng therefor others of equally good character and 
value to the satisfaction of the state treasurer." It did not appear 
that the corporation had been dlssolved. Held, that the application for 
the rule must be denled. 
(Syllabus by the Court) 

In Equity. 

Andrew C. Gray, for receîver. 

BRADFORD, District Judge. This is an application by the an- 
cillary recelvers, appointed for Delaware, of the Republic Savings 
& Loan Association, a corporation of the State of New York, for 
a rule on the state treasurer of Delaware to show cause why he 
should not be authorized and directed to asSign to them certain 
bonds and tnortgages and ail papers relating thereto, to be held sub- 
ject to the ofder of the court. It appears from the pétition for the 
rule, in connection with the record of the suit in which the ancillary 
recelvers were appointed, that the défendant was o'rganized in 1890 
under thè laws of New York for the purpose of carrying on the busi- 
ness of a savings and loan association, and thereafter conducted such 
business in Delaware and elsewhere; that, the défendant becoming 
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insolvent, proceedings were instituted in June, 1900, in the suprême 
court of New York by the attorney gênerai of that state for the disso- 
lution of the défendant and the forfeiture of its rights, franchises and 
privilèges, in the course of which proceedings temporary receivers 
of the défendant were appointed, who are the same persons as the 
ancillary receivers; and that subsequently the présent petitioners 
were appointed and quahfied as ancillary receivers for Delaware. 
The pétition allèges that among the assets of the défendant in Dela- 
ware are the bonds and mortgages in question. One of thèse mort- 
gages covers land in New Jersey, and the others, being two, land in 
New York. It further appears from the pétition that thèse bonds 
and, mortgages, amounting in the aggregate approximately to 
$80,000, were in the early part of 1900 assignedby the défendant to 
the State treasurer of Delaware pursuant to section 6, c. 274, 21 Del. 
Laws. That section is as foUows : 

"Section 6. ïhat every building and loan association dolng business in 
this State and created by the laws of any other State, Tenitory or the Dis- 
trict of Columbia, whIch shall not hâve more assets in this State than its 
liabilities to its shareholders residing in this State shall be required to de- 
poslt wlth the State Treasurer good Interest bearing or dividend paying 
seeuritles whose market value shall equal or exceed the liability of such 
building and loan association to shareholders residing in this State, to be 
held for the benefit of the shareholders of such building and loan associa- 
tion residing in this State; said seeuritles deposited with said State Treas- 
urer shall remain with him in trust to secure any judgment which shall be 
obtained against such building and loan association upon which exécution 
may lawfuUy be issued against such association, said State Treasurer and his 
sueeessors in ofiBce being hereby directed to so receive and thereafter retain 
such deposit undar this A6t in trust for the purpose hereof, such association, 
however, at ail times to eollect the interest, dividends and profits on such 
seeuritles, and from time to tlme withdraw said seeuritles or portions there- 
of, substituting therefor others of equally good character and value to the 
satisfaction of the State Treasurer, and such seeuritles and substltntes 
therefor shall at ail tlmes be exempt from and not subjeet to levy under 
any writ of attachment, and shall not be subjeet to any process against 
such association without at least thirty days notice to such association, 
specifying the time, place and manner of the sale thereof and the process 
under which and the purpose for which said securities are to be sold, accom- 
panied with a copy of such process." 

It is furthér alleged in the pétition that the assignments to the 
state treasurer were recorded in the respective record offices and 
"now stand of record in the name of the State Treasurer of Dela- 
ware" ; that "the assignments were never formally accepted" by him ; 
that they were executed in an unsuccessful attempt to meet the re- 
quirements of the Delaware statute; that there are in Delaware no 
judgments against the défendant; that the interest on the several 
mortgages is in arrear ; that the principal sum secured by the largest 
of the mortgages is in danger of loss through the threatened fore- 
closure of a prior mortgage, unless immédiate attention be given the 
matter by the petitioners ; and that "an immédiate transfer of thèse 
securities to the receivers is absolutely necessary for their protec- 
tion." This case présents an élément of hardship, but I hâve failed 
to discover any ground on which, consistently with the principles and 
procédure observed by this court when sitting in equity, the awarding 
of the rule prayed for could be justified. It is true that where the 
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property Çff an insplyejit corporation has been taken out of the cus- 
tpdy pf itarieceiyer the court has îuU power by sumniary procédure 
to coiîipel îts restoràtion. The custody of the recéivér isthe custody 
of the court, and its violation calls for and will receive speédy redress. 
So, whenever a person withholdîng the assets of a corporation from 
its receiver is a party to the cause in which the receiver is appointed, 
and is consequently bound by the decree directing delivery of posses- 
sion of such assets to the receiver, should he fail to comply, obédience 
may be enforced in a sumniary manner. And equally, where prop- 
erty of an insolvent corporation is withheld from the possession of 
its receiver by one of its officers in disregard of the decree appoint- 
ing the receiver and directing the dèlivery of such property to him 
by the corporation, its officers and agents, a summary remedy may 
be resorted to. Hère, however, the state treasurer was not a party 
tô the cause nor an officer or agent of the corporation, nor dîd he 
take the securities in question out of the receivers' custody. The 
circumstances, under which a third person may summarily be com- 
pelled to delîver property in his possession, alleged to belong to an 
insolvent corporation, toits receiver, do not hère exist. But, further, 
the défendant, before any proceedings resulting in the appointment 
of receivers had been instituted against it either in New York or 
Delaware, assigned the bonds and mortgages to the state treasurer. 
Thenceforth by express provision of law that officiai was re.quired to 
hold the securities "for the benefit of the shareholders * * * re- 
siding in this State", and they were to "remain with him în trust to 
secure any judgment" which should be obtained against the défend- 
ant; upon which exécution might lawfuUy be issued against it ; the 
"State Treasurer and his successors in office being hereby directed 
to so receive and thereafter retain such deposit under this act in trust 
for the purpose hereof", with power in the défendant to_withdraw 
such securities only on "substituting therefor others of equally good 
character and value to the satisfaction of the State Treasurer." It 
tïowhere appears in the pétition or the record that the défendant has 
been dissolved. Non cPnstat, so far as the facts are disclosed, that 
the défendant will not hereafter continue the business in Delaware 
which it has heretofore carried on. Yet it is now sought to compel, 
through a mère rule to show cause, the state treasurer to permit the 
Withdrawal of the securities without the substitution therefor of others 
"of equally good character and value", or, indeed, of any other se- 
curity whatever. If under the circumstances this could be accom- 
pHshed by a plenary suit in which Delaware shareholders might hâve 
the opportunity of joining or intervéning as parties, — a point which 
ît is unnecessary to discuss, — it cannot, in my opinion, be efifected in 
the àummary mode proposed. 
The application for tlie rule is denied. 
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HOOVEE V. SALLING. 

(Circuit Court of Appeals, Seventh Circuit June 25, 1901.) 

No. 764. 

Public Lands— Cash Entrt of Timbbr Lands— CoNSTnccTioN of Statuts. 
Under Act June 3, 1878 (20 Stat 89), extended by Act Aug. 4, 1892 (27 
Stat. 348, c. 375), permitting the sale to citizensof tlie United States of 
public tlmber lands, not exceeding 160 acres to one person, on the flling 
by the applicant of a deelaratory statement under oatb settiug forth that 
the land is unfit for cultivation, and is chlefly valuable for timber, etc., 
and on proof of such facts after notice given, an applicant is not re- 
quired to make a Personal inspection of the lands before flling the initial 
statement, so as to be able to verlfy the same from persoual knowledge; 
nor is there any ground for refusing to permit a purchase to be made by 
a married woman because she procured the money with which to make 
payment for the land from her husband. 

Appeal from the Circuit Court of the United States for the Western 
District of Wisconsin. 

The bill was by the appellant, a citizen of the state of Wisconsin, agalnst 
the appellee, a citizen of the state of Michigan, to hâve It decreed that aj)- 
pellee had no right, title, interest or claim, în certain lands In Bayfield 
county, Wisconsin, in the bill described, but that the same should be de- 
creed to hâve been held by him in trust for the appellant; and for an injunc- 
tion agalnst the sale of the same, or waste of the timber thereon. 

The bill allèges that on the 13th of Aprll, 1894, the lands in question 
Vfere surveyed public lands of the United States not included wlthln any 
military, Indian or other réservation, and chlefly valuable for timber; that 
they had not been oflered at public sale; dld not constitute any mining 
claim under the laws of the United States; did not contain gold, silver, cin- 
nabar, copper or coal; did not include the improvements of any bona flde 
settler; had not been selected by any state under fbe laws of the United 
States, donating lands for internai Improvement, éducation or other pur- 
poses; and were lands proper to be entered as public lands under the provi- 
sions of the Act of Congress of June 3rd, 1878, as extended by Uie Act of 
August 4th, 1892. 

The bill further allèges that on the date above named appellant. belng 
then entitled to enter such lands, flled with the register of the land district 
at Ashland, Wisconsin, a written statement in dupllcate, designatlng by 
légal subdivision the lands In question; and setting forth that the same were 
then unfit for cultivation; were unlnhabited, and chlefly valuable for their 
timber; and contain eâ no mining or other improvements. The statements 
further set forÇh that the appellant had made no other application under the 
act of Congress; that the proposed purchase was not for spéculation, but 
was in good faith, and to be appropriated to her own exclusive use; that 
she had not directly or indirectly made any contract In any way or man- 
ner with any person by whlch the title she might acquire should enure, 
in whole or In part, to the benefit of any person except herself; and that 
the lands, as she verlly belleved, contained no valuable deposlts of gold, 
silver, cinnabar, copper or coaL This statement was duly verifled by the 
oath of the applicant before the register of the land office. 

The bill avers that ail the allégations of this statement were true; that 
after publication of the requlsite statutory notice the appellant appeared 
at the land office, and submitted her proofs, requesting that her claim be 
allowed, and offerlng, then and there, to pay the prlce provided for in the 
act of Congress; but that one Toole (who had subsequently made an appli- 
cation for the same lands, but had, for a valuable considération, rellnqulshed 
the same to the appellant) flled a protest, setting forth that appellant had 
never been upon or seen the lands, or any part thereof, at the time of her 
application, and that he, said Toole, had flled an application under the act 
of Congress for said lands. The bill avers, further, that appellant furnished 
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to the reglster of the land office satlsfactory évidence that tlie notice had 
been dnly publlsbed as requlred by the act of Congress; and that the land 
was of the character contemplated in the act, was unoccupled and without 
ImproTement, and contalned no valuable deposlt of gold, silver, clnnabar, 
copper or coàl. 

The bill further avers that such proceedlngs were thereafter had in the 
land office, and in the gênerai land office of the United States, that appel- 
lant was "erroneously and unlawfuUy held not entitled to enter the lands," 
upon the' reason stated that she had not, before making her application, 
made a Personal examlnation of the land, and that she did not offer to pay 
for the same wlth her own money, but obtalned such money from her hus- 
band. 

Subsequently, as the bill avers, a patent for the land was Issued to Toole, 
and the tltle went through mesne conveyances from him to the appellee, 
each grantee having full notice of the right and interest of appellant In the 
lands, and not being a bona jide purehaser thereof for value. 

To this blU a demurrer was flled and sustained, and the bill dismissed 
(102 Fed. 716), and 'from this decree the appeal is prosecuted. 

The assignment of error is that the Circuit Court erred in sustalning the 
demurrer, and in dismissing the bllL 

A. L. Sanborn, for appellant. 
Wm. F. Shea, for appellee. 

Before WOODS, JENKINS, and GROSSCUP, Circuit Judges. 

After the foregoing statement of the facts, GROSSCUP, Circuit 
Judge, delivered the opinion of the court as foUows : 

The provisions of the act of Congress relevant to this case are as 
foUows:: 

"That snrveyed public lands of the United States * • • not included 
within mllitary, Indian, or other réservations of the United States, valuable 
chiefly for timber, but unflt for cultlvatlon, and which have not been offered 
at publie sale, according to law, may be sold to cltizens of the United 
States, or îpersons Who tiavè declared their Intention to become such, in 
quantitles not excèedlng one hundred attd sixty acres to any one person 
or associations of persons, at the minimum price of two dollars and flfty 
cents per acre; the lands valuable chiefly for stone may be sold on the same 
tertns as timber lands: Provld'ed, thàt nothing herein contained shall de- 
feat or impair any bona flde daim under any la-w of the United States, or 
atithorize the sale of any roinîng claim, or the improvements of any bona 
Me settler, rtr lands contalning gold, silver, cinnabar, copper, or coal, or 
land selected by the sald states under any law of the United States donat- 
ing lands for internai Improvements, éducation or other pux-poses." 

Seic. 2. "That any person desiring to avail hlmself of the provisions of 
this act shall file with the reglster of the proper district a written state- 
ment in duplicate, one of which is to be transmitted to the General Land 
Offlde, deslgnating by légal subdivisions the particular tract of land he dé- 
sirés to purchase, setting forth that the same is ùnflt for cultlvatlon, and 
valuable Chiefly for its timber and stone; that it is aninhabited; contains 
no mlning or other improvements, except for ditch or canal purposes, where 
any such do exlst, save such as were made by or belonged to the applicant, 
nor, as déponent verlly belleves, any valuable deposlt of gold, silver, cin- 
nabar, copper or coal; that déponent has made no other application under 
this act; that he does not apply to purchase the same ou spéculation, but 
ta good faitb to appropriate it to his own exclusive use and benefit; and 
that he bas not, directly or indirectly, inade any agreement or contract, 
in any way or manner, with any person or persons whatsoever, by which 
the tltle which he might acquire, (tom the Government of the United States 
should Inure, in whole or in part, to the beneflt of any person except him- 
self; which statement miist be verifled by the oath of the applicant before 
the reglster or receiver of the land office within the district where the land 
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la situated; and If any person taklng such oath shall swear falsely in the 
premlses, he shall be subject to ail the pains and penalties of perjui-j'- 
and shall forfeit the money whlch he may hâve pald for said lands, and 
ail right and tltle to the saœe. • * *" 

Sec. 3. "That upon the fliing of sald statement, as provided in the sec- 
ond section of this act, the register of the land office shall post a notice of 
such application, embraeing a description of the land by légal subdivisions, 
in his office, for a perlod of sixty days, and shall furnish the applicant a 
copy of the aame for publication, at the expense of such applicant, in a 
newspaper publlshed nearest the location of the premlses, for a like perlod 
of time; and after the expiration of the sald slxty days, if no adverse claim 
shall hâve been flled, the person deslring to purchase shall furnish to the 
register of the land office satlsfactory évidence, flrst, that said notice of 
the application prepared by the register as aforesald was duly published 
in a newspaper as herein required; secondly, that the land is of the char- 
acter contemplated In this act, unoccupled and without improvements, other 
than those excepted, either mining or agrlcultural, and that it apparently 
contalns no valuable deposits of gold, silver, cinnabar, copper, or coal. 
* ♦ *: Provided, That any person having a valld claim to any portion 
of the land may object, in writlng, to the issuance of a patent to the lands 
so held by hlm, stating the nature of his claim thereto; and évidence shall 
be taken, and the merits of sald objection shall be determlned by the offlcers 
of the land office, subject to appeal, as in other land cases. Effect shall 
be given to the foregoing provisions of this act by régulations to be pre- 
Kcribed by the Commissioner of the General Land Office." Act of June 3, 
1878 (20 Stat. 88) as extended by act of August 4, 1892 (27 Stat. 348, c. 375). 

Under thèse provisions of the law, the appellant, a citizen of the 
United States, entitled, along with the other citizens of the United 
States, to enter timber lands, filed with the land office the requisite 
statutory statement, verified by oath, which, if subsequently sus- 
tained by the proofs, entitled her to the entry sought. It is admitted 
that the averments of the statement were, in fact, true. The entry 
was refused, not because the land was net subject to entry, nor be- 
cause the statement, wholly or in part, was untrue, nor because of any 
attempted imposition or fraud upon the land office; but solely be- 
cause it transpired upon the hearing that in making the statement the 
appellant did not speak from knowledge acquired by personal in- 
spection, and did not ofïer to pay from monies belonging to herself, 
The first question in this case, therefore, is: May an applicant for 
entry under this statute make the statutory initial statement upon 
knowledge or information other than that of personal observation ? 

It will benoted that the statute requires no résidence upon the 
land by the applicant, either at the time, or subsequently ; nor does 
it require him, either presently, or in the future, to utilize the land. 
by either cutting the timber, or quarrying the stone. There is in the 
statute no purpose nor requirement, in thèse respects, such as the 
homestead laws embody. 

The purpose of the act seems to hâve been of an entirely différent 
character. It was based manifestly upon the possibility that much of 
the timber and stone on thèse lands would not be needed for years 
to come, though, with the passage of time, their value would increase ; 
and it was meant that the opportunities thus afforded for increased 
valuation should not be monopolized by a few, but should be open 
equally to ail, so that the incrément, whatever it was, might be shared 
widely by the people of the United States. The act was, in a sensé, 
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an attempt to wîdelydîistf ibute and popularize tlie ownership of thèse 
land$. ■■.:., '^ j,,' , '■_. 

Wê cannot conceive that Congress meant, in the promotion of 
such a purpose, to shut out citizfens of the United States who lived 
at gréât distances, or were physicàlly incapacitated to explore the 
woods, pr citizens who, for any reaSon, could not personally inspect 
the lands. The invitation was to ail, wheresoever they resided, and 
whatsoever their means of acquiring information, who could com- 
ply with the procédure laid-' dowri by the statute. 

This procédure embràCed, first a statement, verified by oath, of 
the charactèr of the làjids, the right of the applicant to enter, and 
the purpose of his proposedentry; and then, after notice, a hearing, 
either ex parte or updn contest-^bùt in either eveht a hearing — at 
which, and beîore àllowance of the application, the statement must be 
supported by. Satisfactory proof. It isclear to us, in view of this, 
that the statement js meant simply as an initial paper — the claim or 
pleading' — upon which the màchinery of the land ofifice is to be set 
in inotion, The statement is not accepted as proof, and it does not 
perform the office of proof ; that mùst cpme at the hearing. It is in 
the nature of a pétition to the land department, setting forth ail the 
material facts upon which action is invoked, and is, in this gênerai 
respect, analogous to verified pétitions, or bills, in courts of chancery. 

It is comnaoti knowlèdge that, whiîe many initial pleadings in a 
court of (Shancery, in caSes whèré vérification is required, must be 
verified upOiï the persoMl knûwleàge of the petitioner, many others 
may be verified On knowlëdge âcquired through information, accom- 
panied by bdha fide belief upon the part of the petitioner. The dis- 
tinction dépends upon the nature of the subject-matter, and of the 
relief asked. If the application is stich, that the party should, from 
the nature of his position, or the châracter of the relief asked, hâve 
Personal knowlëdge of the facts set forth, then knowlëdge through 
information from others will not suffice. But if the détermination 
of thé case dépends, not upon what facts were within the personal 
knowlëdge of the applicant, but upon the existence of the facts them- 
selves, extrinsic of his personal knowlëdge ; and if the position of the 
petitioner is such, that personal knowlëdge on his part cannot be 
reasonably expected, courts will proceed upon statements founded 
upon information and belief, though, by statute, there be a require- 
ment that the pétition or billbe verified. Carpet-Lining Co. v. Chip- 
man, 146 Mass. 385, 16 N. E. i. 

Section 2 of the act provides that the statement shall be verified 
by oath, but it does not, in terms at least, provide that the vérifica- 
tion shall be on personal knowlëdge only, and shall not, in any of its 
particulars, be upon information and belief. We think we should 
apply to this section of the statute the fuies adopted in analogous 
pleadings where vérification is required ; and, so doing, we cannot see 
why that portion of the statement rèlating to the charactèr of the 
lands — that it is uninhabited, is unfîttéd for cultivation, and valued 
chiefîy for timber or stone — may not 'be predicated upon information 
and belief. ' Any other interprétation, would, in our opinion, import 
into the procédure a restriction not to be found in the procédure of 
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the courts in analogous inquiries; and would defeat one of the main 
purposes of the act. 

We hesitate, of course, to interpret a statute contrary to the con- 
struction put upon it by the Interior Department, and to the rules 
and régulations adopted by the department to carry out its provisions ; 
but when the construction of the department is clearly wrong, and 
its rules and régulations hâve the efïect of distinctly changing rights 
created under the statute, amounting to a déniai to the appellant 
of one of her rights, the occasion for hésitation ceases. Morrill v. 
Jones, io6 U. S. 466, i, Sup. Ct. 423, 27 L. Ed. 267. 

We are of the opinion that the rules and régulations of the depart- 
ment, as applied to the case under considération by the land office, 
and upheld by the Circuit Court, hâve had the efïect of dçpriving the 
appellant of one of her rights under the law, and are, therefore, in 
that respect, contrary to law and erroneous. 

No attempt was made at argument, or in the briefs, to sustain the 
ruling based upon the appellant's failure to ofïer payment from 
monies belonging to herself, except that such ruling was in accord- 
ance with one of the rules of the land office. We can find no basis, 
either for the régulation, or for the court's decree, in that respect, in 
the provisions of the act. 

The decree of the Circuit Court will be reversçd, and the cause re- 
manded, with instructions to proceed further in accordance with this 
opinion. 



EDWARD P. ALLIS CO. v. STANDARD NAT. BANK OF OITY OF NEW 

YORK et al. 

(Circuit Court, S. D. New York. June 28, 1901.) 

EqtriTY— Suit for Fbatjd— Evidencb Considered. 

Evidence held insufficient to establish fraud on the part o( défend- 
ant national bank in the organization or opération of a corporation 
whlch was formed by complainant and the bank's co-defendants, who 
were its stoekholders, to take oveir the property of two Insolvent lum- 
ber compailies, of which both complainant and the bank Were creditors, 
whlch would afford the basis for any équitable relief against the bank. 

In Equity. On final hearing. 

William E. Carter, for complainant. 

Henry H. Bowman, for défendants Standard Nat. Bank, Burrows, 
Brown, and New York Lumber Co. 

COXE, District Judge. The complainant is a Wisconsin corpo- 
ration. The défendant the Standard National Bank is a banking 
corporation, organized under the national bank act, doing business 
in the city of New York. The New York Lumber Company is a 
Florida corporation. The défendant Brown is a citizen and rési- 
dent of New Jersey and the défendant Burrows is a citizen and rési- 
dent of New York. Both Brown and Burrows are stoekholders, 
directors and officers of the Standard National Bank, the former 
being vice président and the latter cashier. In the early part of 1896 
the complainant was the owner and in possession of a sawmill plant 
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at Chatterton, Fia. TKîs plant had ' f orniterly been occupîed by the 
C. T. Snowden Cypress Mill Company, a corporation, which had 
âbandoned ' it ànii' conveyed it tô the cbmplainant. "The Snowden 
Coihjpàrty had tjheretofore ehtered into a Çontract with a New Jersey 
corporation,' known as the Withlacoochée Lumber Company, by the 
terms of which the Staowden Corripaqy had agreed to remove to its 
mill and convert the same into marketable lumber the standing trees 
which the Itimbèr Company owhed or represiénted that it owned for 
an agreed price per thousand feet. Both companies became finan- 
cially embarrassed and the -Snowden Cortlpany transferred its prop- 
erty to the complainant as above stated in payment for the mill plant 
and machinery which had beett furnished by the complainant. The 
défendant the Standard Natibnal Bank had, prior to this time, be- 
cdme a creditor in the sum of about $15,000 of the lumber company 
for which debt it held no availablé security.' Upon investigation it 
■vvâs discoveréd that the lumber company was without assets, the 
ti.tle to the lands which it was supposed to own beirig in one Paul 
of Philadelphia. The bank was also a creditor of the Snowden 
Company. In theSè circumstances the défendant the New York 
Lumber Company was organized wîth'the éxpectation and hope that 
by a reorga.nization of the business with additionâl capital it might 
prôve successful and thus enable ' ail the creditors, the complainant 
fticluded, to ma'ke themselves whole' in the future. The stock of the 
new company was to be apportioned among the creditors, and it 
was a part of the plan, assented tô by the complainant, that its saw- 
mill and plant >yas tO be leased and used by the new company in 
càri-ying on its bijsiness by converting into marketable lumber the 
cypress timber obtained from the said Paul. To attempt a state- 
ment of the various transactions irt détail would subserve no usefuî 
purpose. Generally speaking it may be said that when the agree^ 
ments between the parties were made the situation in Florida was 
desperate. Bôth the complainant and the défendants had invested 
laf&e ;^sums of money therè., Ipheir debtOrs had failed, the title to the 
tiitflb^l* was in dispute, the sawinîU had been shut down, there was 
rio 4noney to work the plantv and unless some efïort was made to 
put new life into the situation nothing but total loss confronted 
the creditors. The complainant was the largest creditor of the Snow- 
den Company and it held a judgmeht of $10,000 against the With- 
lacoochée Company. It, thereforey had at least as much interest in 
the plan and its success as did the défendants. The complainant's 
mill was of little value unless it could obtain timber to saw. The 
court 'has searched;the téstimony in vain for any évidence of fraud 
6f conèpiracy. Thè tàmplainant, through its agent, was consulted 
as to each step in the procéedings. îsTothing was donc in the dark; 
there Vere no false representiations,- AU of the principal agreements 
weré reducéd to writing âftei' full discussion and although the plan 
was unsuccessful the complainant fared far better than the other 
crèditbrs. It received $7,000 from the NeW York Lumber Company 
atld ' subsequcntly sold its plant for nearly $20,000. The Standard 
National -Bank, on the contrary, in attempting to finance the new 
cortîpany advanced $36,601, which has not been paid, which surn. 
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in addition to its original claim, makes its total loss in the transac- 
tion $51,501. The theory of the bill seems to be that the Standard 
National Bank conceived a scheme to defraud the complainant ; 
that the New York Lumber Company was only "an assumed name" 
for the bank and that the bank manipulated its puppet in its own 
interest and against the interest of the complainant. There is no 
agreement, oral or written, in the name of the bank, and the proof, 
as before stated, utterly fails to substantiate any of the charges of 
fraud or conspiracy. 

The relief demanded in the bill of complaint is as foUows : First. 
That the défendants be adjudged and decreed to reassign to the com- 
plainant a judgment obtained by it against the Withlacoochee Lum- 
ber Company and transferred to the défendants Brown, Mayer and 
Lynch September 29, 1896. Second. That an accounting be had be- 
tween the complainant and défendants for rentals, taxes and Insur- 
ance due under the lease of the sawmill plant to the New York 
Lumber Company and for damages occasioned by the improper 
care of the said plant. Third. That the défendant Brown, who, in 
considération of an extension by the complainant of the time of pay- 
ment of the rent due August ist and the months foUowing, agreed 
to pay $S,ooo of the amount so extended on or before January i, 
1898, be adjudged and decreed to pay said amount and interest 
thereon. Fourth. That the défendant the Standard National Bank 
"by and through its said créature said New York Lumber Company" 
may be adjudged and decreed to convey to the complainant ail in- 
terest which the said bank or lumber company hâve obtained or will 
obtain in the 15,000,000 feet of cyprès s timber agreed to be conveyed 
by said Paul. Fifth. That the défendants Brown, Mayer and Lynch 
be "decreed and directed to cause the said défendant Burrows to 
forthwith turn over to your orator the said $60,000 in stock so placed 
in his hands as above stated." 

The demand for relief as stated in the complainant's brief differs 
somewhat from the statement in the bill. In the brief it résolves 
itself into a money demand for the balance of unpaid rent due the 
complainant upon the lease of its property to the New York Lum- 
ber Company, dated November 9, 1896, for $10,020, the value of 
three pull boats destroyed or lost by the lessee and some other 
small items ' of damage. The inconsistency between the two may 
perhaps find its origin in the impossibility of discovering a plausible 
theory upon which to base an equity action, As the évidence fails 
to establish any agreement or obligation on the part of the bank 
which renders it liable to the complainant it is unnecessary to con- 
sider what would be the situation if the bank had done or attémpt- 
ed to do the acts alleged in the bill. The court is unable to dis- 
covef any property of the complainant in the possession of the bank 
for which it should account. It is very clear that a national bank 
cannot opërate a sawmill in Florida or conceive and carry ont a 
scheme for carrying on such business' through a dummy corpora- 
tion which is the bank under another na'me. Such acts are ultra 
vires, unauthorized by the United States statutes and forbidden bv 
law. Bank v. Kennedy, 167 U. S. 362, 17 Sup. Ct. 831, 42 L. Ed. 
110 F.— 4 
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19?;, McCprmîck v. Bank, 165 U S- S38, S49^SSî> M Sup. Ct. 433, 
41 ,^L. E)d. ^i^, .The obligation of thç défendant' Brown to pay 
$5,Q0O under his agreement with ttie complàinant of August 3, 1897, 
would seen? to be valid and enforceable, but it is difficult to per- 
cei^ç what jurisdiction a court ôf éqi^ity has in the mattçr. It is a 
siraple-contract debt for whiîch an actîop^at law will lie. If the com- 
plain^nt,;held the overdue promissory note of Brown for $5,000 it 
will hàrdly be pretended that ^n action in equity could.be maintained 
on the note, but in légal effect the situations are the same. If the 
complain3,nt brings an action at law upon the agreement of August 
3, 1897, the court feels reasonably cçnfident that Brown will not 
be able to escape liability upon the plea that equity alone has juris- 
diction. The demand that the défendants "or whichever of them now 
has or claims to hâve nominal title thereto" may be decreed to re- 
assign the judgment obtaine^ by the complàinant against the With- 
lacoochee Lumber Company is not discùssed in:the défendants' brief, 
but ,as the court recalls the oral argument no serions objection to 
this being donc was advanced and the court is uhable to see how the 
rights of the défendants can be jeoparded by the transfer. Unless 
some reason is advanced which has not already been brought to the 
attention of the court the decree may provide for the assignment to 
the complàinant by the présent owner of the judgment. The title ap- 
pears to be in the New York Lumber Company, but as this is not 
cntirely clear from the record the matter may be continued until the 
settlement of the decree. In ail , other particulars the bill is dis- 
missed. 



McCORMlCK V. McDONALD et al. 

(Circuit Court, S. D. New York. July 3, 1901.) 

EqniTT JnRispioTiON— Suit to Deolaee Contract— Impossibilitt op Qkaiit- 

INO StJBSTANTIVB ReLIBF. 

A court of equity has 110 jurisdiction to decree that a complàinant Is 
. entltled, under an agreement with défendant, to a certain per cent of 
the net profits of a contract whIch Is bélng executed by défendant, and 
to decIarQ a trust therelp in his favor, where the work under the con- 
tract has ûot been completed, and It isinot allèged that défendant has 
been gullty.of any fraud or mismanagement or is Insolvent; such court 
havlng no power to entertaln a: suit to détermine the fact whether or not 
the agreement to share profits was made, which is cognlzable at law, 
nor to déclare the status of the parties wlth référence to the contract, 
where no ground is shown which would warrant' the granting of any 
Biibstantive relief. 

In Equity. On final hearing. 

Edward B. Hill, for complainaiït. . 

Ê., Parmalee Prentice and Charles ' P. Howland, for défendants. 

COXE, District Judge. This is ah action in equity tb establish 
the right of the coinplainant to pàrticipate, to the «xtent of certain 
côttihiissions alleged to be due ihîtn» in the profits growing out of 
the construction of Jeromè Park réservoir by the défendants. Mc- 
Donald, who is the only défendant against whom a personal , judg- 
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ment is demanded, entered into a contract with the board of aque- 
duct commissioners of New York to build for the city the so-called 
Jérôme Park réservoir and arranged with the Drake & Stratton 
Company to do the work. In connection with the work the Drake 
& Stratton Company purchased a tract of land containing about 
225 acres, bordering on Long Island Sound, for $465,000; $80,000 
of this sum was paid down and a purchase-money mortgage was 
given for the balance. The title to the property was taken in the 
name of Pierre W. Briggs who held it for the purchasers. The ob- 
ject of the purchase was to enhance the value of the land, some of 
which was under water, by dumping there the earth excavated from 
the réservoir. The Drake & Stratton Company proceeded with the 
construction until April, 1897, when Mr. Drake, its président, died 
and it was unwilling to continue the work. In thèse circumstan- 
ces the complainant asserts that McDonald applied to him for 
assistance and it was agreed between them that if the complain- 
ant suCceeded in securing some one who would undertake to com- 
plète the construction under the Drake & Stratton contract, Mc- 
Donald would give him a reasonable share of the profits of the enter- 
prise. The bill allèges that through the efforts of the complainant 
the défendant Onderdonk was induced to undertake the perform- 
ance of the contract to construct the réservoir for a compensation of 
42^ per cent, of the net profits and thereupon McDonald agreed 
that the complainant's interest in the contract should be I7J4 per 
cent, of the net profits. The bill allèges further that it was agreed 
that complainant should pay one-half of the $100,000 invested by 
the Drake & Stratton Company in the said 225 acres of land and 
one-half of such other moneys as might be necessary to insure the 
ownership and maintenance of said land and that the profits aris- 
ing from the said land should be equally 'divided between McDon- 
ald and complainant, The complainant has at ail times been ready 
to carry out the agreement as to the said lands. The bill allèges 
further that McDonald and Onderdonk hâve formed a partnership, 
which is financed by the défendant Mills, and are engaged in carry- 
ing out the contract for the completion of the réservoir and for the 
purchase and maintenance of the land, and hâve received and are 
receiving various sums pursuant to the provisions of the said con- 
tract ; that the défendant has refused to recognize any claim on the 
part of the complainant to profits arising from the contract or the 
said land. 

The relief demanded is: First. That it may be decreed that the 
complainant has an interest of i/J^ per cent, in the profits arising 
from the aqueduct contract and one-half the net profits arising from 
the purchase, maintenance and sale of said lands. Second. That 
McDonald and Onderdonk be declared trustées of the complainant 
to the amount of 17}^ per cent, of the said profits "as and when 
the same are or shall be realized and that they further account for 
and pay over to him 17J4 per cent, of any profits heretofore realized 
from said contract." Third. That Mills and McDonald be declared 
to be trustées for the complainant of one-half of the profits arising 
from the management of the said lands and that they account for 
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and pay oyer to the complainant one-half of the profits wliich they 
hâve derivçâ or may hereafter dérive therefrom. 

Tlie à'nswer of the défendant McDonald dénies that he ever made 
or entered into any agreément with the complainant vi^hereby he was 
to hâve a share in the profits of eiiher of said enterprises. The 
other défendants deny ail knowledge of any agreément giving the 
complainant a share in the profits. The défendant Onderdonk ad- 
mits that the complainant called upon him and conversed upon the 
subject of the construction of the réservoir, but he dénies that he 
was induced to enter into the business or participate in the contract 
by the représentations of the complainant. 

The questions to be decided are: First. What, if any, agreément 
was made between the complainant and the défendant McDonald? 
Second. Should the court find that McDonald agreed to pay the 
complainant a percentage of the profits of the enterprise is it a con- 
tract that can be enforced in equity? Third. Is the failure to allège 
and prove that the amount in controversy exceeds $2,000 fatal to 
the jurisdiction ? 

The court has no difKculty in reaching the conclusion that the 
complainant rendered services for the défendant McDonald at his 
request which were valuable and for which he should pay. In order 
to test the question of jurisdiction let it be assumed that the court 
fînds that the défendant agreed to pay ,t^e complainant for his efforts 
in inducing Onderdonk to enter upon the work, 10 per cent, of the 
profits of the aqueduct contract. What then? Is the interposition 
of a court of equity necessafy in order that this finding of fact shall 
be made ? It is thought not and yet what more can the court do ? 
A judgment merely announcing that such an agreément exists would 
be unprecedented, a mère brutum fulmen. But at this time the court 
is powerless to do more. The complainant in his testimony, and 
çpunsel in the brief, disclaim ail intention to seek affirmative relief 
àgainçt Onderdonk and Mills "and the case therefore stands, fo' ail 
purposes of the décision, as if McDonald were the only défendant." 
No ground for équitable relief is alleged or proved. An accounting 
is riot demanded and nç facts are proved which at présent will jus- 
tify an accounting. There, is no allégation or proof of fraud or mis- 
management in the wprk, or failure to keep proper books. It is 
not pretended that any profits haye been made and divided or that 
any money available for profits has been alienated or wasted. It 
is not alleged that McDonald is irresponsible or that there will be 
any difficulty in recovering the amount due in case the complainant 
finally sueceeds. In short, nothing appears in the record of which 
to predi'cate an injunction, an accounting, a discovery, a receiver, or 
any relief which a court of equity isorganized to grant. As the 
controversy now stands a perfectiy responsible person has, from the 
complainant's point of view, protnised to pay him a percentage (say 
10 per cent.) of the profits of an enterprise, now under way, as soon 
as the work is completed and the profits are ascertained. It is clear 
that equity has no occasion to meddle with a simple contract obliga- 
tion 01 this kind. The bill contains no averment that the amount 
involved is over $2,000. It is said that this defect may be cured 
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by an amendment conforming the pleading to the proof, but one 
serious obstacle is that the proof is as silent as the bill as to the 
amount of the complainant's claim. Nowhere does it appear that 
the requisite amount is involved. Vance v. W. A. Vandercock Co., 
170 U. S. 468, 18 Sup. Ct. 645, 42 L. Ed. un ; Transfer Co. v. Pen- 
dergrass, 16 C. C. A. 585, 70 Fed. i. However, as an amendaient 
in this respect will not cure the other defects pointed out, not only 
in the bill but in the proof, it is unnecessary to décide whether an 
amendment should be granted. The difficulty is that in the présent 
status of the case the court cannot grant any relief whatever, much 
less any équitable rehef. In thèse circumstances it would seem the 
duty of the court, sua sponte, to dismiss the bill. Lewis v. Cocks, 23 
Wall. 466, 23 L,. Ed. 70; Act March 3, 1875, c. 137, § 5. Even were 
it possible to amend the bill generally so as to state a case of équi- 
table cognizance it would be an amendment so radical that it could 
only be made upon terms that would ofifer no advantages over the 
commencement of a new suit. It follows that the bill must be dis- 
missed with costs, but without préjudice to any action which the 
complainant may bring in the future. 



AMERICAN ORE MACHINERY OO. v. ATLAS CEMENT CO. 
(Circuit Court, D. New Jersey. March 7, 1901.) 

DiSCOVKRT — QkOUNDS— SUFFICIENCY OP PlBADING. 

A complainant Is not entltled to a discovery on a bill settlng out a 
contract, and alleging an Indebtedness from défendant thereunder, where 
t±ie contract Is on its face unilatéral, and no facts are alleged to show 
any considération for such indebtedness. 

In Equity. On demurrer to bill. 

Frederick A. Duncan, for the motion. 
Timothy D. Merwin, opposed. 

KIRKPATRICK, District Judge. The complainant's bill of com- 
plaint in this cause sets fofth that a contract was entered into be- 
tween the complainant and the défendant, "for a good and valuable 
considération," in and by which the défendant agreed to build one 
Nerod mill, and place it in its Atlas Cernent Works, at Copley, Pa., 
and "after satisfactory test bas been made, and we find that'it will 
grind Portland cément satisfactorily to that extent as to warrant 
us to adopt it for our own use, we will pay you [the complainant] 
one thousand dollars. We will then go on aiïd build five more 
mills. We will also incorporate same mills in our plans of the 
Standard Portland Cément Company's works. For each of said 
mills so built for our use we will pay you one thousand dollars 
royalty." The bill then allèges that the défendant built the Nerod 
mill for Its own use at Copley, Pa., and that it afterwards built for 
its own use and the use of the Standard Portland Cément Company 
a number of said mills, whereby it became liable to pay the com- 
plainant a large sum of money. The bill prays an accounting by 
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défendant to show how many mills of the character described it 
had'so buiit and used, and a decree reqùifing the défendant to pay 
the àmoilnt found to be due. To this bill the défendant demurs, 
alleging that it is defective, in that it fails to set out any considéra- 
tion for the contract, and that, inasmuch as the contract shows a 
condition précèdent, the complainant must allège the performance 
of such condition. While, as has been suggested by the défendant, 
this is ndt an action at law for damages for the breach of contract, 
nôr yet a bill in equity for its spécifie performance, yet the com- 
plainant wilr'hbt be entitled to the discovery sought, except in aid 
of the enforcement of the contract, nor to a decree for the payment 
of the money hé claims, unless the contract be a vaHd one. It may 
be true, as alleged in the bill, that the défendant has-built and used 
Nerod mills, but no obligation rests oh it to pay therefor unless 
it be shown that, for a valuable considération, it has agreed so to 
do. Th6 agréèment set out at length in the bill upon its face is 
unilatéral and lacks mutuality. Défendant was at its own expense 
to build mills in which complainant was not shown to hâve had 
any interest, and to pay complainant for sO doing. Apparently the 
complainant gave nothing in return. In order to establish the right 
of the complainant to recover, it is essential that considération be 
shown, and, as the facts are within the knowledge of complainant, 
they ought to be alleged in the bill particùlarly and with précision. 
It is not sufficient to say that the contract was entered into for a 
"good and valuable considération." It is urged that the bill is mere- 
ly for a discovery of the number of mills built and used by the dé- 
fendant. Ëquity will only grant an order for discovery in aid of 
the enforcement of a contract, and before such order can be made 
it must be shown that the complainant has contractual rights which 
can or ought to be enforced. The bill is defective in that it fails 
to State any considération for the contract, and judgment on the 
demurrer must be for the défendant. 



FDI/rON V. COLWBLL et al. 

(Circuit Court, D. New Jersey. March 4, 1901.) 

Rbfobmation of Contract— Gboukds—Mistake. 

A wrltten contract made after long negotiation, and the terms of 
which, after It was wrltten, were fuUy considered and discussed before 
it was slgned, cannot be reformed by a court of equity, in the absence 
of fraud, to express an intent différent f rom that which Its language Im- 
ports, unless It is clearly shown to hâve been the intent of both parties, 
and that the mlstake was mutual. 

In Equity. Suit for reformation of contract. 

R. V. Lindabury, for complainant. 
D. J. Pancoast, for défendants. 

KIRKPATRICK, District Judge. The bill of complaînt in this 
cause allèges that a mutual mistake was made by the parties in the 
préparation and exécution of a certain contract therein set out, in 
that while it was the intention of the parties that there should be 



FOLTON V. COLWELL. 



55 



given to the complainant a mère option to purchase a certain mort- 
gage therein described, without any personal obligation in case he 
should elect not to take the same, yet some of the words and phrases 
contained in said agreement seem to indicate a contrary intention. 
The prayer of the bill is that the contract be reformed so as to clearly 
express the intention of the parties as above set forth. It appears 
from the testimony in the case that the défendant Charles R. Colwell 
was the owner of a tract of land in the county of Atlantic, in the 
State of New Jersey, and also the owner of a certain bond condi- 
tioned to pay the sum of $340,000, which said bond was secured by a 
mortgage npon another tract of land in said state. This mortgage, 
however, was not a first lien on the said lands described therein, but 
subject to the Hen of another mortgage given to secure the sum of 
$150,000, with interest. On the 5th day of July, 1892, an agreement 
was made and entered into between Elisha Fulton, the complainant, 
and Charles R. Colwell, the défendant, in regard to the said $340,000 
mortgage, in and by which said Fulton agreed to purchase the same 
at about one-half of its face value, if so much should be realized from 
sales of the mortgaged pr émises, and applicable to the payment of 
said mortgage, with a guaranty on the part of said Fulton that the 
amount of such sales should not fall short of the sum of $100,000, 
and which said amount should be paid within 10 years from the date 
of said agreement. There was also a provision in said agreement 
that said Fulton should pay the sum of $6,000 per annum in equal 
monthly installments, being interest on said $100,000, with an adjust- 
ment of the amount in case payment of the said sum of $100,000, or 
any part thereof, should be anticipated. This agreement also pro- 
vided for releases of parts of the mortgaged premises from time to 
time, the sale of 2,500 acres of land near Hammonton, N. J., at $6 
per acre, and the transfer to Fulton of $400,000 of stock in the 
Industrial Land Company. It was expressly understood and agreed 
that the amount to be received by said Colwell for his mortgage 
should not in any case be less than $100,000 and interest at 6 per 
cent, per annum, nor more than one-half of the amount secured by 
said mortgage. The said Colwell was to be protected from ail loss 
or damage of any kind that might arise on account of the first mort- 
gage of $150,000. On the same day, July 5, 1892, it was agreed 
between the parties that the agreement above recited should be 
placed in the hands of Samuel Fulton, a brother of the complainant, 
in escrow, to be delivered and become operative when and as soon as 
Blisha M. Fulton should hâve made with the Industrial Land Devel- 
opment Company and its stockholders and Peter Garrahan such ar- 
rangements for the control of the stock of said company and the 
management of its business as would, in his judgment, justify him 
in taking an interest in or entering upon the management of said 
company. It was understood, however, that the said E. M. Fulton 
might, without such arrangement, elect to make said agreement 
operative, and he rnight so notify said Charles R. Colwell, and the 
said Samuel Fulton should be thereupon authorized to deliver the 
said agreement. On the i8th July, 1892, the foUowing "mémo." was 
made : 
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"One copy of tbe wlthiB contract dellvèred by me to C. R. Colwell, with 
notice tbat B. M. FuKon elected tç proceed wlth the purchase wlthout wait- 
ing for ttie eonclnslon of the dèal wlth the land company, and authorized 
Colwell to employ General WrigW and Mr. Abbott to prépare the necessary 
paperg at E. M. Fulton's cost. Sald papers to be submitted to Ed. A. Day 
for approval, S. Fulton." 

The agreement of July 5, 1892, above referred to, seems to hâve 
been submitted te Mr. Abbott and Mr. Day with the request that 
each of thetn shôuld prépare a more formai contract to be executed 
by the parties, which shouldibind them to carry ont the terms of the 
agreement of July 5th. Such- papers were accordingly prepared, and 
on the i8th day of August, 1892, they were brought to the office of 
E. M. Fulton, Jr., in the city of New York, where were présent E. M. 
Fulton, E. M. Fulton, Jr., Samuel Fulton, and Edward A. Day, their 
attorney, and Samuel R. ColweI|, Both bf said agreements prepared 
by Mr. Abbott and Mr. Day were drawn upon the lines of the agree- 
ment of July 5, 1892, and provided for the purchase of said mortgage 
of %4o,ooo by said Fulton; but, whert they were presented to said 
Fulton for exécution, he refused to sign either of them, because he 
said thàt he had not understood that he was to be personally bound 
to pay any spécifie sum for said mortgage. Colwell was unwilling 
to àccept any agreement which did not provide for the personal obli- 
gation of said Fulton to make such payment. As a resùlt, the day 
was spent in fruitless negotiations. At one stage of the proceedings 
Fulton, the complainant, authorized his attorney, Mr. Day, to ofïer 
Colweîl, the défendant, $100,000 in cash for his mortgage. Mr. Day 
testjfies that he accordingly made the ofïer to Colwell, and urged 
upon him its acceptancé, but Colwell refùsed. At the close of the 
business day the parties adjournéd tô the résidence of Mr. Fulton, at 
Rye, where the negotiations were continued between Mr. Day, rep- 
resenting Fulton, and Colwell personally, so tha:t at a late hour in the 
night it was announced by Mr. Day that an agreement had been prac- 
tically reached. There was no statement of its terms. Mr. Day 
undèrtook to prépare the papers, and on the morning of the next day 
did so. The agreement now brought into court is the resuit. 
_ It is obvions that there can be no question of fraud respecting 
either the préparation or exécution of this contract. It was drawn 
by Mr. Day, thé attorney ôf the complainant, and was executed in 
his présence. Th« testimony shows that the contract was read to 
and discasséd by the parties, paragraph by paragraph. Altérations 
and additions were made àt the suggestion of one or the other of the 
parties, and the whôle as amended apprOved by both. The certifi- 
cate of Mr. Day, as a master in chancery, antïexed to said agreement, 
sets forth that, he havingfirst niiade known tothè parties the contents 
thereôf, they and each bïthem acknowledgéd that they signed, sealed, 
and delivered the same as their voluntary act and déed. The con- 
tract was faîrly made, deliberàtely entêred îhto by the parties, with 
full opportunity to becôitte âcquâinted with its contents. It is a well- 
settle^ rule thàt in the absence of fraud ^hè court cannot make any 
change in, nor direct the reformation of, à contract, unless the prool 
be clear that by reason of a mutual mistake the real intention of the 
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parties has not been expressed (Pope v. Hoopes, 33 C. C. A. 595, 90 
Fed. 451), and that the burden of proof to show an intent contrary 
to that expressed in the agreement rests on the complainant (Harri- 
son V. Insurance Co. [C. C.] 30 Fed. 863). The mistake must hâve 
been a mutual one, and the intent which the agreement fails to ex- 
press must hâve been the intent of both parties at the time of exécu- 
tion. Not only must the mistake be uncontrovertibly proved, but 
the party alleging it must be able to show the form to which the 
agreement should be brought, in order that it may be set right ac- 
cording to what was intended by the parties. Ramsey v. Smith, 32 
N. J. Eq. 31. "The rule," says Vice Chancellor Bird in Henderson 
V. Stokes, 42 N. J. Eq. 586, 8 Atl. 718, "is thus inexorable to save 
the court from the danger of making contracts for the parties." The 
only persons présent when the agreement was made and executed 
were the complainant and his counsel and the défendant Charles R. 
Colwell. The complainant swears he thought he was taking a mère 
option to purchase the $340,000 mortgage, and incurring no personal 
liability. The défendant testifies that he considered that he was 
selling him the same mortgage at a fixed price, which the complain- 
ant bound himself to pay. Mr. Day thinks the agreement as drawn 
expresses the intention of the parties as he understood it; that it 
practically provides for an option, though the language employed in 
several instances is not quite what he understood the intention of the 
parties to be ; and he points out that "almost ail of the first and sec- 
ond pages of the agreement fails to express an option, but apparently 
as if it were an absolute sale," and that to the same effect is the 
clause which provides "that the said party of the first part hereby 
agrées to sell, assign, and transfer" said mortgage, and also the 
twelfth clause, binding the parties, their heirs, etc., to the. perform- 
ance of the agreement, and providing for liquidated damages. The 
last-mentioned clause, Mr. Day says, "was one of Mr. Colwell's 
clauses," — "one he particularly insisted upon," to the insertion of 
which he (Day) assented because he thought it merely provided for 
a penalty. There is no évidence tending to show that thèse reasons 
were made known to Colwell, nor does it appear that Colwell had 
any reason for "insisting" upon its insertion, other than that the 
clause seemed to him necessary to express the intention of the 
parties. The court is not asked to construe the contract, but to re- 
form it so that it may be cleared from ail ambiguity, so that it may 
clearly express the intention of the complainant to take, and the de- 
fendant Charles R. Colwell to give, a mère option to purchase said 
mortgage ; and to that end that the court should eliminate ail words 
and phrases, including the twelfth clause, the insertion of which was 
"insisted" upon by said Colwell and accepted by the complainant, 
which tend to show a contrary intent. Counsel for complainant was 
asked, upon cross-examination, to suggest the terms which might 
hâve been more suitable to express the agreement between the 
parties. In reply he says : 

"Well, I couldn't take this paper [meaning the agreement] and do that, — 
■work It out. I eould dictate another agreement. I should change the whole 
-thiBg if I were to draw it over again." 
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Ttt do Ihîs îs, of course, outside the province of the court. It can- 
Oot make a contract for the parties. In this case the parties hâve 
th«inselves carefuUy and considerâtèly expressed their agreement in 
writing, and, whatever may be itS meaning, the paper must speak 
for itself. As the case is presented, it is impossible for the court to 
say that the proof of a mutual mistake is so clear, satisfactory, and 
free from doubt as to entitle the complainant to the relief prayed for. 
The bill will be dismissed, with costs. 



BIMBBR T. OALÎVADA CWLONIZATION 00. et aL 

(Circuit Court, W. D. Pennsylvanla. Juiy 6, 1901.) 

No. 28. 

OoBPOBATiONs— Suit bt Stookholder— "When Maintaiwablb. 

To entitle a atocliholder in a corporation to taaiotaln a suit in equlty 
in a fédéral court for the cancellation of stock allégea to hâve been 
fraudulently issued by the dlrectors, the blll must show a demand on 
the corporation, or its receiver, where one has been appolnted, to sue, 
and a refusai, as required by equlty ruie 94, and aiso that complainant 
was a stockholder at the tlme of the transaction complained of, or that 
bis shares devolved on hlm «ince by opération of law. 

In Equity. 

J. H. McCreery, for G. h. Bimber. 
Frank W. Smith, for M. D. Hays. 

ACHESON, Circuit Judge. The Calîvada Colonîzatîon Com- 
pany, one of the défendants, a corporation of the state of Colorado, 
was organized on March 13, 1895, and on that day elected a board 
of directors ; M. D. Hays, a défendant hère, being elected a mem- 
ber and président of the board. On the same day (March 13, 1895) 
the board of directors adopted the following resolution, which was 
entered upon the minute book of the company: 

"Kesolved, that the board of directors of the Calivada Oolonlzatlon Com- 
pany, in considération of the services, efTorts, and information acquired and 
money expended by M. D. Hays in behalf of the company, hereby directs 
the Issue to hlm of 126,000 shares of the capital stock, at the par value of 
one dollar each. In compensation therefor." 

Soon thereafter M. D. Hays was credited on the stock books of 
the company with 126,000 shares of fuU-paid and nonassessable stock, 
and certificates therefor were issued. At the annual meeting of the 
stockholders of the company held on March 17, 1896, as appears 
from the minute book of the company, the following resolution was 
adopted : 

"Moved by F. tt. Banta: The members of this company présent ratify ail 
the acts of the former boards of directors durlng the years of 1895, and up 
to March 17, 1896, at this meeting of the stockholders. Seconded by F. K. 
HlKbt& Carried." 

This suit was brought on October 30, igoo, by G. I^ Bimber, 
the owner of 200 shares of the stock of said company, each of the 
value at par of one dollar. The bill does not state, nor does it oth- 
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erwise appear, when he became the owner of thèse shares of stock, 
but it was certainly after the transactions of which he complains 
in his bill. On January 2, 1901, F. C. Kohne intervened as a plain- 
tiff herein. He is the owner of 2,600 shares of the stock of said 
Company, each of the value at par of one dollar. He became such 
owner on July 2, 1896, after the transactions complained of in the 
bill. The défendants in the bill are the Calivada Colonization Com- 
pany, A. C. Hays, its receiver, the said M. D. Hays, and a large 
number of persons who are holders of shares of the above-men- 
tioned stock issue of 126,000 shares, most or ail of whom are trans- 
férées of said M. D. Hays. The whole capital stock of the company 
consists of 250,000 shares. The bill alleged that the resolution of 
the board of directors of March 13, 1895, and the issue of stock 
thereunder, were without considération and fraudulent, and also were 
ultra vires; and the purpose of the bill is to annul this action of 
the board of directors as fraudulent, and to avoid the entire issue 
of 126,000 shares of stock to M. D. Hays in his hands, and in the 
hands of those holding under him. The main prayers of the bill 
are that the court decree "that each and every share of said stock 
aggregating 126,000 shares, as scheduled in Exhibit A, be declared 
invalid, issued without considération, in violation of law and the 
rights of bona fide holders and purchasers of the stock of the said 
company" ; that said stock be adjudged canceled ; "and that the de- 
fendant Company be relieved from and absolved from ail responsi- 
bility for the issue of said stock." M. D. Hays filed an answer for 
himself, and also an answer as agent for some of his transférées, 
denying ail the material allégations of the bill upon which the sup- 
posed rights of the plaintififs to the relief sought rests. The answer 
of M. D. Hays, among other things, avers that at the time the reso- 
lution of March 13, 1895, was passed, it was agreed to by every per- 
son who then owned any stock in said company, and he so testifîes. 
I do not feel called on to consider or express an opinion, upon 
any question touching the validity of this issue of stock, because 
it is clear to me that the two stockholders hère suing cannot main- 
tain this bill. Hawes v. Oakland, 104 U. S. 450, 26 L. Ed. 827; 
Dimpfel v. Railway Co., iio U. S. 209, 3 Sup. Ct. 573, 28 L. Ed. 
121 ; Equity Rule 94; Holton v. Wallace, 39 U. S. App. (third cir- 
cuit) 326, 23 C. C. A. 71, j-j Fed. 61; Holton V. Railway Co., 138 
Pa. III, 20 Atl. 937; Cook, Stocks & S. §§ 646, 740. Thèse authori- 
ties sustain the following propositions: Thèse plaintififs show no 
individual cause of 'action or personal injury to themselves, or either 
of them. If any injury was done hère, it was to the whole body of 
the stockholders. As the alleged wrong was to the entire body 
of shareholders, and actual fraud is alleged to hâve entered into 
the transaction, the right to enforce any cause of action arising 
therefrom, or to équitable relief, belongs primarily to the corpora- 
tion. No stockholder has any standing in a court of equity to main- 
tain a bill for rehef against such a wrong as is hère complained of 
without averring and showing a demand upon the corporation or 
upon its receiver to sue, and a refusai so to do. Moreover, he must 
also allège and show that he was a stockholder at the time of the 
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transactions complained of, or that his shares devolved on him since 
by opération of law. Thèse plaintiflfs wholly fail to présent such a 
case. It is immaterial that this suit purports to be ancillary to the 
suit in which the receiver was appointed. This bill must stand or 
fall upon its own showing and merits. In parties, subject-matter, 
and purpose, it differs from the former bill, which was simply the 
ordinary bill against a corporation for the appointment of a receiver. 
As thèse plaintiffs cannot maintain their bill, it must be dismissed. 
And now, July 6, 1901, for the reasons stated in the foregoing opin- 
ion, it is ordered, adjudged, and decreed that the bill in this case be, 
and it is, dismissed, with Costs. 



SMITH V. HE-ÏU-TSE-MIIr-KIN. 

(Circuit Court, D. Oregon. July 10, 1901.) 

No, 2,595. 

1. Indians— Allotmekt of Lands— Jukisdiction of Circuit Courts. 

Act August 16, 1894 (28 Stat. 305), confers on a circuit court of the 
United States jurlsdlctlon to decree relief to an Indian entltled under the 
law to an allotment of certain lands, of whleb rlght he bas been de- 
prlved by the rullngs of the laiid department. 

2. Bauei— RioHT TO Land Sblkcted— Effect of Erroneoos Décision bt Db- 

PARTMENT. 

Gomplalnant was an Indian woman of the Walla Walla tribe, and as 
such entltled to an allotment of lands under Act March 3, 1885 (23 Stat. 
340). After the passage of such act, but before the allotments were 
made thereunder, she seleeted certain lands, which she took possession 
of and Improved. Her rlght to an allotment was denied by the land 
department, and the lands seleeted and Improved by her were allotted 
to another member of the trlbe, who was put in possession. Such rul- 
ing was afterwards reversed, and complainant was allotted other lands, 
less valuable, which she accepted with the understanding and on the 
assurance of the agent thaf It would not préjudice her rlght to claim the 
lands seleeted. Eeld that,' her rlght to an allotment being established, 
she could not legally be deprlved of the lands so seleeted and improved 
by her. In favor of another, because of an erroneous décision of the 
department; her equity being superior to that of the subséquent allottee, 
who took with notice; nor would her acceptance of the allotment made 
her create an estoppel, slnce no one was prejudlced thereby. 

In Equity. Suit by Indian to recover lands seleeted for allotment 
in severalty, 

R. J, Slater and J. F. Hinkle, for plaintiff. 
John H. Hall, U. S. Atty., for défendant. 

BELLINGER, District Judge. The plaintiff is a full-blooded In- 
dian woman of the Walla Walla tribe, having a white man for her 
husband. Prior to the allotment of lands on the Uraatilla Indian 
réservation to the confederated bands of Cayuse, Walla Walla, and 
Umatilla Indians residing thereon, made in pursuance of the act 
of congress of March 3, 1885, and during the year 1887, plaintiff 
made sélection of the land in controversy, and had the same assigned 
to her by the réservation agent. She and her husband caused fur- 
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rows to be plowed around the land so assigned, înclosed the same 
with a barbed wire fence of two wires, dug a well, and erected some 
buildings. The entire improvements, according to the finding of 
the référée, were of the value of from $700 to $775. The allotment 
of lands was made early in the year 1891 by commissioners appointed 
for that purpose. Some years previous to this a census roU of the 
tribe to which plaintifï bélonged was made up under the direction 
of the interior department, which did not include plaintifif's name, 
she being absent from the réservation at the time. A later list was 
made out, containing the name of plaintifï, among others, and this 
was forwarded to the department at Washington, whereupon the 
allotting commissioners were instructed to make inquiry as to the 
rights on the réservation of the subsequently listed persons. The 
commissioners took the testimony of the Indians in relation to the 
rights of thèse people, and sent that testimony to the commissioner 
of Indian afïairs at Washington, who decided that such Indians were 
not entitled to lands, and directed that no allotments be made to 
them. Accordingly the commissioners refused to allot to plaintiff 
the lands selected and improved by her, but allotted them to the 
défendant. The décision of the department against plaintifï's right 
to an allotment of lands was subsequently reconsidered and reversed, 
upon the advice of the assistant attorney gênerai that his former 
opinion against plaintifï's right should not be foUowed, and that the 
applicant was entitled to an allotment, whereupon other and less 
valuable lands were allotted to the plaintifï, who accepted the same 
with the réservation that her act should not préjudice her right to 
the land in question, and after the agent, in answer to her ques- 
tion, had informed her that, in his opinion, it would not do so. She 
has leased a part of the land so allotted, and received rental therefor. 
The right of the plaintifï to an allotment having been decided in 
her favor, it does not appear upon what ground the department re- 
fused to cancel the allotment made to the défendant of the lands 
selected and improved by the plaintifï, and to allot such land to the 
plaintiff. It is contended for the défendant that this refusai is con- 
clusive of the question in this court, under the provisions of the act 
of March 3, 1885 (23 Stat. 340), which provides, among other things, 
that the secretary of the interior shall hâve power to make need- 
ful rules and régulations to carry into efïect the provisions of thci 
allotting act, "and shall hâve power to détermine ail disputes and 
questions arising between Indians respecting their allotments." But 
the later act of August 15, 1894 (28 Stat. 305), confers upon the 
proper circuit courts of the United States "jurisdiction to try and 
détermine any action, suit or proceedings arising within their re- 
spective jurisdictions, involving the right of any person, in who 
or in part of Indian blood or descent, to any allotment of land un- 
der any law or treaty." Under this act jurisdiction has been exer- 
cised by a circuit court of the United States, in a case like this, to 
decree relief, notwithstanding the décision of the question by the 
land department. Sloan v. U. S. (C. C.) 95 Fed. 193. Jurisdiction 
is by this act conferred in terms that leave nothing to construction. 
The findings of the spécial examiner are supported by the testimony 
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which hç reports. It is established by this testimony, and has been 
deciçled b.y the department, that the plaintiff is entitled to an allot- 
méiît, of.Ianji^s. The act of congress provides that allotments shall 
be Jnade upon the sélection made by the head of the family. The 
lands claimed were selected by plaintiff, who took possession of 
them,arid naade considérable imprpvements thereon. This posses- 
sion continued for a number oî yëars, and until she was forcibly 
dispossessed by the action of the agents of the government. If she 
was entitled to an allotment of lands, she was entitled to thèse 
lands ; and but for the décision of the department, subsequently 
reversed, there ïs no doubt but that the land claimed would hâve 
been allotted to her. Jf, then, a wrong has been done her, why 
should she \)e denied redress ? Upon wnat principle of equity shall 
she be estopped to claim the relief prayed for, by the subséquent 
allotment of other lands to her? No one has been misled or prej- 
udiced by that act. It was done in good faith, upon the advice of 
the agent, and with the understanding that the plaintiflf's right in 
the premises should not be thereby affected. If she has had rental 
from the allotted lands, it is presumably not more than she would 
hâve received from the more valuable land which she selected. It 
is argued that she is not entitled tp relief because she has not of- 
ferèd to surrender the lands allotted her tb the United States. No 
act on her part is necessary to extinguish her right in the allot- 
ment made hér. The prayer of her complaint authorizes the can- 
celihg of such allotment ingranting the relief which she asks. The 
défendant took with notice of plaintifï's rights. The man who reaps 
where others hâve sown cannot invoke an estoppel against those 
whose labor he appropriâtes. The defendant's consciousness of this 
is shown by his déniai in his testimony that there were improve- 
ments of any kind on this land when it was allotted to him, although 
the fact is otherwise, and there is no question about it. The plain- 
tiff is entitled to the relief prayed for, and it is decreed accordingly. 



HANLEY et al. v. KANSAS & T. ÇOAiL 00, 
(Circuit Court, W. D. Arkansas, m. Smith Division. Juae 24, 1001.) 

1. Pehpetuities— Common-Law Kule — Ckkation dp Future Contingent Eb- 

TATB. 

A devise over whlcti niay not take effect; under the terms of the wlll, 
for 200 years, la vold, under the mie against perpetultles, although It 
may take effect, by the prior termlnatlon of the précèdent estate, at any 
tlme; tbe nile being that, to be valid, the limitation must be so made 
that the estate not only may^ but muSt, vest wlthin the prescrlbed 
period. 

2. WiLLS— Construction— Contingent Devise. 

A testator devlsed lands in trust to be used and oecupied by M. and 
the chlldren of her body and thelr descendants for a period of 200 years, 
at the end of which tlme the laiids should vest In the cbunty la which 
they Bhould then be sltuated for certain purposès speclfled. By a sub- 
séquent clause It was provided that, If the lands should at any previous 
tlme be abandoned by M. and her chlldren and thelr descendants, the 
tltle should vest at once In the county In which they were then sltuated. 
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Eeld, that the Interest of the county was a coatingent and not a vested 
remalnder, and subject tb the rule against perpetuitles. 

& Same— Bffect op Limitation Void fob Kemoteness. 

The provision of such wlll which vested the tltle In the trustée, and 
limlted the power of aliénation for 200 years, was also void, and on the 
death of the testator the équitable, if not the légal, estate in fee in 
the lands vested at once in. M. and the children of her body and their 
descendants virho vyere then In esse, with the right to compel a convey- 
ance of the légal tltle from the trustée. 

4. Equity Jukisdictiok— Soit tor Possession op Lands— Construction op 
Plbadinqs. 

A bill sought to hâve a trust in favor of complainants declared in lands 
nnder the provisions of a will, to hâve a trustée appointed, and for an 
accountlng for rents and profits from the défendant, who was alleged 
to be In possession, clalming adversely. The facts alleged, however, 
shovred that, If complainants had any interest in the lands, they were 
vested with the équitable fee, if not the légal fee, and were entitled to 
possession. Eeld, that the issues involved under such state of facts 
must be determined by a court of law, and that a fédéral court of equity 
was wlthout jurisdlction of the suit. 

In Equity. On demurrer to amended bill. 

The amended bUl in thls case shows: That on the 11 th day of July, 1870, 
Blljah J. Woolage died in the county of Sébastian and state of Arliansas, 
selsed and possessed of 320 acres of land sltuated in that county, and leav- 
Ing the foUowing will, whIch was duly probated on the 12th of September, 
1870: "In the Name of God, amen! I, Elljah Woolage, of Sébastian county, 
state of Arkansas, being of sound mind and disposing memory, and calling 
tb mlnd the uncertainty of life, and beIng désirons to dispose of ail such 
worldly estate as It bas pleased God to bless me with, I give and bequeath 
the same as foUows; that Is to say: First At my death I désire that my 
body be decently buried, and that ail my funeral expenses and ail other of 
my just debts, if any, be fully paid ont of my personal property and estate. 
Secondly. I give and bequeath to my loving wife, Martha Woolage, ail 
the Personal property and efCects of whIch I die selsed and possessed, sub- 
ject to the payment of my funeral expenses and just debts, as her own 
absolute property, in the event that she is llving at my death; and, In case 
that I should survive my said wife, then ail my property, after paylng ail 
just debts, shall be divided equally among and between my former slave, 
Marlah Woolage, colored, and the heirs and children of her body then sur- 
vlving, share and share alike. Thirdly. I give and bequeath ail the real 
estate which I own and possess, or of which I am seised at the time of 
my death, subject to the dower of my said wife, Martha, in trust to a trus- 
tée hereinafter appointed, for the use and beneflt of said Mariah Woolage 
and the children of her body and their descendants, for the perlod of two 
hundred years from the date of my death; that Is to say, the trustée here- 
inafter to be appointed and his successors to hâve a gênerai supervision 
and superlntendence over the farm or farms and lands herein devised, so 
as to divide the same annually or blannually, or for a longer time if he 
should deem it advisable, so as to make équitable distribution of the lands 
for cultlvation accordlng to the number and capacity of the différent Indi- 
vldual beneflciaries herein provided for, and that the said trustée to collect 

sufflcient of the proceeds of the products of said real estate to the 

taxes pald up and ail the lands herein devised to keep the same in good 
repalr. Fourthly. After the expiration of the perlod of 200 years aforesald, 
ail real estate herein devised I bequeath and shall vest In and become the 
property of the county in which the same shall be sltuated at the time, 
and for the purposes and uses foUowlng; that Is to say, the same to be un- 
der the direct supervision and control of the county court of the county 
In which the same may be sltuated, to be used exclusively for the use 
and beneflt of the paupers of said county, so to be used forever; and, should 
said lands and real estate be abandoned by the said Hariah Woolage and 
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the chlWren of her body and thelr descendants at ^ny time before the ex- 
piration of thé 2Ô0 years, then as soon as so abandoned the shall 

vest in the counf^ Jn which said ^^ iiiay be sltuatéd, to be used and 

controlled as and (or the purposes hereînbefore dlreeted. Lastly. I do liei-e- 
by constltute and appoint my friend Caswell B. Neal trustée and exeeutor 
of thls my làst will and testament, hereby reToking ail former wills or tes.ta- 
ments by me heretofore made, and in case my said trustée die, reslgn, or 
for aiiy cause fail, refuSe to act, or in case any subséquent trustée fail 
or refuse to aet as trustée aûd exeeutor, thëù and in that event the county 
coiut of the county in which sald real estate may be sitOated may and 
shall appoint a trustée and exeeutor to carry thls will Into effect, according 
to the ténor thereof, who shall be allowed and pald a reasonable compen- 
sation theref or ont of the prooeeds of ' said lands; the àmount to be fixed 
and àllowed by the probate court of the county in -whieh said lands may 
be situated. In wltness whereof, hâve hereunto set my hand and aiBxed 
my seal this 8th day of January, A. D. 1870." That Martha Woolage, his 
widow. snrvived hlm, but dled shortly thereafter; that Marlah Woolage also 
survlved him, and afterwards, in 1873, dled Intestate; and that the plaintiffs 
in thls suit are her chlldren nnû thelr descendants. They allège that by 
virtue of said will they are the owners of an estate in the lands referred 
to, and are entltled to the rents, profits, and uses accrulng and arising from 
the same, and are entltled to hâve the possession and enjoyment thereof, 
and that the said défendant bas verongf ully entered into and without right 
selzed possession of said lands for the purpose of dlgglng out and minlng 
coal therefrom, ànd for a long period of tlmé has continued unlawf ully 
to héld the sald lands and mine coal out of the same, and sell and dispose 
of the same, converjing the proceeds arlàing therefrom to its own use and 
bénëât, and deprlving tlie plaintiffs of the, same, and by means of which un- 
lawful acts on thé part of the said défendant it Is now justly accountable 
to plaintiffs In a large sum of money, to wit, the sum of $20,000, and, by 
meàns of sald unlawf ul acts of the défendant, plaintiffs are deprived ôf 
the use and enjoyment of the sald lands,, and the said défendant Is now 
contlnulng Its wrongful occupancy and possession of the said lands, and 
is çontinulng to take out and remove therefrom large quantlties of coal, 
to the plaintiffs' in jury and damage. It is\ also alleged in the complalnt 
that Oaswell B. Neal, who yra.s named knd appointed as trustée and ex- 
écuter in the sald last wUl and testament, failed and refused, in his life- 
time, to accept the appointment as trustée, and has since departed thls llfe, 
60 '£hat in fact there has never been a trustée to carry into effect the terms 
and provisions of the said lest will and testament. The plaintiffs further 
allège that the défendant clalms to own the sald lands, but in what maimer, 
or in virtue of what rlght, they are unable to state; that, because of the 
long-continued use of the lands In taklng out and minlng therefrom coal, 
large sums of money hâve been expendèd by the défendant, and much 
larger sums hâve come to the hands of the défendant as proceeds of the 
iëàles of coal, the amounts of receipts and expansés being unknown to plain- 
tiffs, but that the net amount due plàlntlffSi ^^^ '^°* ^® ^®®® *^*"^ *^® ^^^ 
above stated, and that, In order to ascertain the coiTect amount of receipts 
and expenses, an accountlng !s necessary. The prayer in the bill is that 
"the rlghts and title of the plaintiffs to the possession and use of said lands 
be establlshed, and that they may hâve a decree agalnst the défendant 
accordlngly; that a trustée be named and appointed by this court, wlth full 
power and authority to carry Into effect the provisions of the said last ^'U 
and testament; that an accountlng be had of the issues and profits arising 
from the sald land durlng the time défendant has held possession of the 
same, and whieh hâve been converted by It to its own use and enjoyment, 
and of the cspenses chargeable agalnst the same, and that the correct bal- 
ance be ascertalned, and that plaintiffs hâve judgment for the amount there- 
of agalnst the défendant; and, flnally, for such other and further relief 
as may be warranted by the facts and clrctmistances, and as may be con- 
sistent wlth the rules, and practlce in eqUlty, to the same extent as though 
specially prayed for." It does not appear from the bill whether there was 
ever any administration upon the estate of either Elljah J. Woolage or 
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Marlah Woolage, nor does It appear from the Wll who of the chllcJren of 
Mariah Woolage, or desciendants of her body, were Uving at the death of 
Elijah J. Woolage. The demurrer to the amended blll Is on the foUowlng 
grounds: First. The plalntlfls do net state facts sufflcient to constltute a 
cause of action, and hâve not stated in said blU a case whlch entitles them, 
or any of them, to the relief therein prayed. Second. That no rlght, tltle, 
or interest, elther In law or equity, accrued to the platntiffs, or any of them, 
imder and by virtue of the will set forth In the complaint 

Chas. E. Warner, Ira D. Oglesby, and Robert A. Rowe, fot plain- 
tifïs. 

Hill & Brizzolara, for défendant. 

ROGERS, District Judge (after stating the facts). The intention 
of the maker of this will seems to me manifest. He and his wife were 
both old, and they had no children. The beneficiaries under the will 
were his former slaves. They had, no doubt, been faithful while in 
slavery, and, attached to him, had remained with him after they were 
freed. They had doubtless enabled him to accumulate this property, 
and therefore had a stronger claim on his bounty than any one else. 
He knew they were unlettered, improvident, and unable to cope with 
their environments. He wished not only to provide against those 
whom he thought might overreach them, but against their own im- 
providence. To this end he invoked the aid of a trustée, sought 
to vest the estate in him for the use and benefit of Mariah Woolage 
and the children of her body and their descendants, and to make it 
inaliénable for 200 years. The reason for vesting the remainder over 
in the county in which the land might be located at that time was, 
no doubt, because there was no person or corporation who could 
with any degree of certainty be named that would be in existence at 
that time; and, because he desired to induce the descendants of 
Mariah Woolage to remain on said place, he inserted a provision in 
the deed that as soon as they should abandon said land it should vest 
in the county in which the same was situated, for the use and benefit 
of the paupers of said county. No doubt, the reason why he selected 
the paupers as the object of his charity was because he knew that 
"the poor are always with us," and he could not know to what other 
charitable use it might be devoted at the end of 200 years. The 
scheme he devised was doubtless impracticable, if it had been légal, 
but the rule against perpetuities is fatal to the devise over on condi- 
tion to the county. i Washb. Real Prop. (5th Ed.) top page 115, star 
page 82, par. 57 ; Id. top page 468, star page 293, par. 5 ; 2 Washb. 
Real Prop. (5th Ed.) top page 28, star page 460, par. 30; i Jarm. 
Wills, p. 502; Gray, Perp. § 201. From thèse authorities and others 
the following principles are deduced : First. No interest subject to 
a condition précèdent is good, unless the condition must be fulfilled, 
if at ail, within 21 years after some life in being at the création of the 
interest. Second. A devise over on condition may take efïect at a 
future date, since it affects the possession only, and not the seisin, 
of the land; nor is there any limit in which the term must take 
effect in order to be valid, provided the period does not reach that 
which constitutes what the law calls a "perpetuity," — ^that, namely, 
of a life or lives in being and 21 years and a fraction of a year after- 
110 F.— 
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wa][^s.^ 'Third.' The piàïî'cy of the làw Is àgainst cloggîng the frèe 
aliëwtîon, of estâtes, and it has becpme ar^ imperatiye, unyielding 
ruleiof law— "First, that no estate can be glven to an unborn child 
of an unbor» child; and, second, that lands cannot be limited in any 
îrtode so'j^s to be lockèâ up frpm aliénation beyorid the period of 
a life or lives in being and ai years afi|:er, allowing the period of ges- 
tation, in addition, of a child en ventre sa jnere who is to take under 
^uch a limitation. Pourth. A remainder 'ik àii estate which by its 
terms is to take effect at the expiration of a prior estate which is 
created by one and the same instrument. And there can be no re- 
mainder, properly speaking, after an estate in fee simple ; nor could 
that estate fee a remainder which, instead of coming in and taking 
eflfect at the naturg;! expiration of a prior estate, rises up and cuts 
it 'Short bëfore its regular détermination. Without referring to the 
ntmiferous authibrities cited, and which might be coUated, bearing 
an thèse questions, it is suificîent to say that the rules laid down 
seem to bè established not only in this country, but in England, 
and to be of practically universal application, unless in some way 
modified by statute. 

It was urged at the hearing that the interest devised over to the 
dounty wàs à vested interest, which took effect immediately upon 
the déath of the testator, and therefore not obnoxious to the rule 
àgainst peréetuities. The language of the will forbids that con- 
struction. ' Thefpurth paragraph is as foUows: 

"Atter the expiration of the perJod of two hundred years aforesaid, ail real 
fistâte her&ln devised, I bequeâth and shall vest In and beeome the property 
bf the county In which the same shall be sltuated » • • to be used ex- 
cluslrely for the use and berieflt of the paupers of sald county, so to be used 
fpreyer; 1 and, should sald lands and real estate be abandoned by the sald 
jSiIarlah Wool^ge and the chlldren of her body and thelr descendants at any 
tlme before thè expiration of the two hundred years, then, as soon as so aban- 
■&6iiëd, thé satne shall vest In the county in ■whleh the sald lands may be 
isltuated." 

The rule is thus stated by Gray (paragraph io8) : 

; Whether a remainder is vested or contingent dépends upon the language 
employed. If the condltlonal élément Is incorporated Into the description of 
or the glft to the remalnder-man, then the remainder Is contingent; but if, 
after givlng a vested interest, a clause is added devislng it, the remainder is 
vested. Thtis, on a devise to A. for life, remainder to his chlldren, but. 
If any chiîd dies In the lifetlme of A., his share to go to those who survive, 
thé share of each child Is vested, subject to be devested by his death. But 
on a devise to A. for life, remainder to such of his chlldren as survive him, 
tiie remainder is contingent 

In view of the language just quoted, it would ëeem conclusive that 
the devise over on condition in this case créâtes a contingent re- 
mainder. The contingency upon which the estate in remainder may 
take efSfect might occur within one year, or might be postponed until 
the expiration of 200 years. Cases illustrating the question may be 
î&uhd iti Gray, Perp. §§ 235-237. So much of the will as vests an 
éstatè in the trustée, and renders it inaliénable for 200 years, in the 
opinion of the court, is void. In 2 Washb. Real Prop. (5th Ed.) top 
page 760,1 star page 360, the author says : 
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Not only Is the rule, thus modlfied, Imperative in Its bearing upon the 
Hmltation of an executory Interest, but the limitation, in order to be valid, 
must be so made that the estate not only may, but must, vest in possession 
within the prescrlbed period. If, by any possibillty, the vestlng may be 
postponed beyond this period, the limitation will be Toid. And the effect 
of a limitation over being vold by reason of its belng too remote is that 
the instrument — the -wlU, for instance — Is to be construed as if no snch 
clause were Inserted in It, and the flrst talier holds hls estate discharged 
of the conditions or limitation over. ïf this be in terms for life, he bas a 
life estate; if in fee simple, he bas a fee simple absolute. Where a vested 
estate Is given distinctly, and there are annexed to It conditions, limitations, 
powers, trusts, including trusts for accumulation, or other restraints rela- 
tive to its use, management, or disposai, that are not allowed by law, it Is 
those restraints and the estâtes limlted on them that are void, and not the 
principal or vested estate. If by possibillty it may not vest -withiu the pre- 
scrlbed limlts of time, it Is a void limitation, although In the end it does 
In fact happen that the person might bave taken within the time flxed by 
the rule. And a limitation extendlng beyond the period of perpetuity, and 
therefore void as to that part, is void in the whole, both as to the period 
within and that beyond the limita of perpetuity. 

Illustrations by the author follow this statement of the text. 
In I Perry, Trusts, § 382, the author says: 

The same rule applies wlth equal force in law and equity, and trusts and 
bénéficiai or équitable estâtes are subject to the same restrictions. A per- 
petuity wlU no more be tolerated when it is covered by a trust, than when 
it displays itself undisguised in the settlement of a légal estate. "If," as 
Lord Guilford sald, "in equity you could corne nearer to a perpetuity than 
the common law admits, ail men, being desirous to continue their estâtes in 
their familles, would settle thelr estâtes by way of trust, whlch might make 
well for the jurlsdiction of chancery, but would be destructive to the com- 
monwealth." 

And in section 384: , 

In private trusts the bénéficiai Interest Is vested absolutely In some Indl- 
vldual or individuals who are, or within a certain time may be, deflnitely 
ascertalned, and to whom, therefore, collectively, unless under some disa- 
billty, It is, or within the allowed llmit will be, compétent to control, modlfy, 
or end the trust. Private trusts of this kind cannot be extended beyond the 
légal limitations of a perpetuity, as before stdted. Nor can a settlor give 
hls trustées a power to appoint the property subject to a trust, to new trusts 
to arise at or upon the termlnation of the trusts created by himself. But 
a trust created for charitable or public purposes is not subject to slmïlar 
limitations, but it may continue for a permanent or indeflnite time. 

And in section 386: 

A légal estate in fee cannot be conveyed to a person with a provision that 
It shall not be alienated, or that It shall not be subject to the daims of cred- 
itors; and so trusts cannot. In gênerai, be created with a proviso that the 
équitable estate or Interest of the cestul que trust shall not be alienated or 
charged with hls debts. If It Is ascertalned that an Interest is vested In the 
cestul que trust, the mode in whlch or the time when he Is to reap the ben^t 
is immaterlal. The law does not allow property, whether légal or équitable, 
to be fettered by restraints upon aliénation. Therefore, when an équitable 
interest is once vested in the cestul que trust, he may dispose of it, or it 
may pass to his assignées by opération of law, if he becomes a bankrùpt 

The rules which I hâve stated apply both to légal and équitable 
interests in both realty and personalty. Gray, Perp. § 202, We 
come now to consider what relations, as shown by the allégation in 
the bill, the plaintiffs in this suit bear to the subject-matter thereoi 
The only interest claimed by the plaintiffs is such as they acquired 
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under the will. They say they are the children and grandchildren 
of Marialj.^ Woolage, and descendants of her body, but whether 
either or any of them were born at the death of the testator the 
bill does not show. An acquirement ûf any interest under the will 
dépends upon the question as to whether they were in esse at the 
death of the testator. Whether, therëfore, they acquired any in- 
terest under the will, does not appear. If they acquired no interest 
under the will, they cannot be entitled to an accounting for rents, 
profits, or uSes âccruing and arising froni the use of said land. This 
would be so without référence to whether, on the allégations of the 
bill, the équitable jurisdiction of a fédéral court would attach to 
such a case as this. The bill, therefore, is fatally defective in that 
regard. It does, however, appear from the bill that Mariah Woolage 
survived the testator, but died intestate, and that plaintififs are 
her children and grandchildren and their descendants; but they do 
not claim by descent from her, nor is it made to appear that she 
died seised and^ possessed of this land, or that any administration 
on her estate was ever had. It can scarcely be urged that plain- 
tifïs could recoyer on that theory under the allégations of the bill. 

It , followk frôm what Kas been said above that the équitable, if 
not the légal, i estate in fee vested immediately upon the death of 
the testator in the first takers under the will. Who were they? In 
the opiniôH of the court, it was Mariah Woolage and the children 
;pf her body, ajid their descendants in esse at the death of the testa- 
tor, ; tJpQn his death, if they were not immediately vested with the 
légal estate, they were vested with the équitable fee thereto, and had 
the immédiate right to demand of and compel the trustée to convey 
the légal ite tj3 them. The trustée never entered upon the dis- 
^^liarge.ôf hi;s duties, and wé are not advised by the terms of the 
bill who tooK possession and control of the estate. When the will, 
shorn ofits voîd features, as stated above, and the allégations of 
the bill as àfiplicâble to it, thus shorn, are considered, the bill is very 
nitich in, thè nature of a suit in çjectment. It stands in this way: 
The plaintiffs .are out of possession. The défendant is and has been 
in possession for many years unlawfully, and still remains in pos- 
session, but claiiming title advei'Sely to plaintiffs. That, by reason 
of the use and occupancy of said place, défendant derived a large 
sum of money from, the sale of cpal taken therefrora. But the whole 
scopeof the bill shows that the pleader intended it as a bill to quiet 
the title of the pMntiffs to the land claimed under and by virtue of 
the will, tp hâve a trustée appointed in whom the légal title should 
be vested, to .admînister the estate under the will, and for an ac- 
counting of the profits realized by the défendant from the real es- 
tate, and to hâve the possession of the land delivered to the trus- 
tée. The demurrer admits thç truth of aU the facts which are prop- 
erly pleadèd. For the purposes of this décision, assuming that the 
plaintiffis.i or sortie of theiïi, are the children of Mariah Woolage, 
or their descendants, and that they were in esse at the death of 
the testator, thé question arises whether such plaintiffs, being vested 
Virith the équitable fee, if not the légal fee, of the land, and being 
ôtit of possession of the same (the lands being claimed and held ad- 
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versely by the défendant), can maintain a bill in the fédéral court for 
an accounting of rents and profits of the land, or for the net pro- 
ceeds of coal taken therefrom by the défendant, or for the purpose 
of quieting the title thereto, or for the possession thereof, or for 
any one or more or ail of said purposes. No argument or au- 
thority is necessary to show that a court of equity wiU not take 
jurisdiction at the instance of a plaintiff out of possession to dé- 
termine, as between such plaintifï asserting title and a défendant 
in possession claiming adversely, the simple and naked questions of 
who holds the légal title to the land, or the right to the possession 
thereof. Whitehead v. Shattuck, 138 U. S. 146, 11 Sup. Ct. 276, 
34 L. Ed. 873. Nor is authority required to show that in such a 
case as that the equity jurisdiction of the fédéral court would not 
attach because facts are stated in the bill which in a proper case 
would give the court jurisdiction on the ground of an account be- 
tween the parties, for the reason that an accounting dépends upon 
the title or right to possession, and the jurisdiction to try the title 
is in a court of law. Rev. St. U. S. § 723 ; article 7 of the consti- 
tution of the United States. See, also, cases cited in volume 2 of 
the notes of Gould & Tucker to Rev. St. U. S. § 723. Nor can 
the equity jurisdiction of a fédéral court attach to quiet title in favor 
of a plaintifif who is either out of possession or has not acquired 
the légal title, as against a défendant in possession asserting adverse 
title. Frost v. Spitley, 121 U. S. 552, 7 Sup. Ct. 1129, 30 L. Ed. 
loio; Dick v. Foraker, 155 U. S. 415, 15 Sup. Ct. 124, 39 L. Ed. 
201; Adoue V. Strahan (C. C.) 97 Fed. 691. 

It.is urged that a court of equity will take jurisdiction for the 
purpose of construing a will. For the purposes of this décision, 
the jurisdiction of a fédéral court in equity to construe a will may 
be conceded, but the answer to that contention is that such is not 
the purpose of the bill. The construction of the will may be, and 
the court thinks it is, incidental to the détermination of the case; 
but the question hère is not the construction of the will, that the 
rights of the parties beneficiary may be established and declared. 
The question hère is whether any of the parties beneficiary under 
the will hâve any rights at ail, as against a party défendant claiming 
adversely to them ail, and a court of equity has no jurisdiction to 
détermine a question of that kind. The remedy in a court of law 
is adéquate and complète to détermine that question. For the rea- 
sons stated, in the opinion of the court the demurrer in this case 
ought to be sustained, and it is so ordered. 
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CENTRAL TîitrST CO. OP NEW YORE'Y. CALIFÔRNIA & N. E. CG. et al. 
;.!,;. (gfMIÏH et al., Içierveners). 

(Çarcult Court, N. D. Califomia. July 6. 1901.) 

No. 12,2S1. 

1. MOHTGAaEIS— JPbBBCLOSnRB Bï TeUSTMB— INTERVENTION. 

Indlvidnal bondholders hâve a rîght, In a suit by the trustée to fore- 
Close a mortgâge securlnê bonds, to intervene for the purpose ot contest- 
Ing the valldity of certain of the bonds. 
S. Bame— Bonds Secdhed. , 

Under a n^ortgage to secure flrst mortgage bonds, providing that they 
can be Issued' only for ,the purpose of constructing the railroad of the 
mortgagbï'.'boîïds issued on a eontract for construction cannot partlcipate 
In the procëèds of the f ôreelosure,— the work not havlng been performed 
under the eontract, and some of them returned to the mortgagor having 
been voted; l?y: it to persons in payaient of services as offlcers and attor- 
neye,— except as they caufie Into the hands of purchasers for value and 
without notle». 

8. Sàme— PEiob'LiENs. 

A dalril whlch a railroad Company agrées to pay a person out of the 
proceeds of thè sale of the flrst bonds sold by It does not take precedence 
as to thç. proceeds under f ôreelosure of the mortgage thereafter given 
to secure. Soif ds Issuéd for the construction f>t the road, but stands on 
the sameBâslS' y that of any gênerai creditor. 

t. SaME— PRcIôF 6l^ ÔWNEEBHIP OF BONbs. 

A person hâving Intervened in a suit to foreclose a mortgage secur- 
, Ing bouday-^aind having alleged by his blll of Intervention that he was the 
owner and holder of certain of the bonds, and his ownershlp having 
been put in issue, and a référence made as to the issue raised by the 
pleadlngs, and testimony Introduced that he was not the légal owner, he 
rùust prov©! hlâ éwnershlp, and caiinot rely on his mère possession of 
them to malntaln his clalm. 

iPlatt & Bayrie, for complainant. 
John A. Wright, for défendant Mary E. Roberts. 
Galpiri si Bolt.çn, for interyener C. H. Smith. 
H. N. Clemèrii and T. C- Judking, for certain défendants in inter- 
vention. 
Myrick & Deering, for intervençr Watkingon. 

MORROW, Circuit Judge. This action was brought on June 17, 
1896, by the comiplainant, a corp0ra,tion of the state of New York, 
to foreclose a mortgage executed by the défendant California & 
Nevada Railroà^ , Company, g, California corporation, on the loth 
day of April, 1884, to secure. to the complainant the payment of cer- 
tain first mortgage bonds of the défendant company to the extent 
of $5,000,000, of which 545 bonds hâve been issued, of the value of 
$1,000 each. The défendant railroad company filed no answer. On 
December 26, 1896, Charles H. Smith filed a bill of intervention, al- 
leging that he was the owner of 304 of the bonds issued, and that 
200 of the remaining bonds issued were illégal, invalid, and not a 
légal obligation of the défendant company, and could not be enforced 
as against its property. Answers to this bill of intervention were 
filed by the various défendants other than the California & Nevada 
Railroad Company, and the matter was referred to the master in 
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chancery to take évidence therein and report to the court which 
of the bonds involved in said action are légal and valid obligations 
of the défendant railroad company, and which of said bonds, if any, 
were illegally issued; also to report on ail matters at issue raised by 
the pleadings. The master finds with regard to the bonds in ques- 
tion (i) that 345 of those issued, including those claimed by the in- 
tervener Charles H. Smith, were legally issued, and are légal and 
valid obligations of the défendant railroad company ; (2) that none 
of the remaining 200 of said bonds were legally issued, and they 
are therefore not légal or valid obligations of the défendant railroad 
company, except such of them as are held by bona fide purchasers. 
As to the claims of the various défendants in intervention the mas- 
ter finds as follows : That, of said 200 bonds illegally issued, those 
in the treasury of the défendant railroad company, or in the posses- 
sion, custody, or control of the défendants in intervention, J. J. Scriv- 
ner, E. A. Phelps, J. S. Emery, Abnèr Doble, F. M, Smith, Alton 
H. Clough, Clément & Judkins, or of any other person or per- 
sons who at the time of acquiring the same had notice of the terms 
of said mortgage and of the illégal issuance of said bonds, are not 
valid obligations of the défendant railroad company, and each and 
every of such bonds should be surrendered and canceled ; that the 
Oakland 8t San Francisco Terminal Company is not in the position 
of a holder for value without notice, and the bonds voted and de- 
livered to it by the défendant railroad company were illegally issued, 
and not va,lid obligations of said company, except in the hands of a 
bona fide purchaser ; that the intervener J. H. T. Watkinson is the 
owner and holder of 11 of the 200 bonds aforesaid, and such bonds 
and the accrued interest thereon are légal and valid obligations 
of the défendant railroad company. The master further finds that 
the rights claimed by the défendant Mary E. Roberts do not consti- 
tute such an équitable lien on the property of the défendant railroad 
company as to give her priority over the bondholders, and her 
prayer must therefore be denied. And with respect to the issues 
raised under the bill of intervention of Charles H. Smith the master 
finds that said intervener was not debarred from the right of inter- 
vention by reason of his citizenship, as in the courts of the United 
States a; party may intervene to assert his rights without référence to 
the citizenship of the parties, but as no right for intervention other 
than that of ownership of the bonds was alleged or proven, and as 
that right was not established, mère possession not being sufficient 
to constitute him a bondholder, he is not entitled to intervene. and 
his amended bill of intervention should be dismissed. As to the un- 
paid interest coupons upon some of the bonds, the master does not 
report, as, following the practice stated in Railroad Co. v. Fosdick, 
106 U. S. 47, 68, 71, I Sup. Ct. 10, 27 L,. Ed. 47, the accounting to 
ascertain the amount due follows the decree, and, no decree hav- 
ing yet been entered in this case, such accounting could not be made 
by the master, even though a stipulation between certain counsel in 
the case was filed, setting forth the method in which the unpaid 
interest coupons due upon the bonds should be calculated and ascer- 
tained. Such stipulation would not be binding upon the bondhold- 
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ers not befç^re,|h<' court, aiidthe mister ^annpt .regard , it. .Excep- 
tions h^ve bjeen taken to this reppft èy the varipus parties inter- 
ested. ' ,■ ■ , . if ': . ■ '.- ■f.^-i -■■ ■ • , '' • ■' 

The objection that the intervener, Charles H. Smith is not legally 
or equitab|y, entitled to intervene in this action as against the pther 
bondholders, çannot be sustained. 'the principle. that the trustée 
îiamed in tfjç mortgage given to jsecu;-e the payment of bonds is the 
proper party to protect tlie interçst of ail the bondholders, and that 
individual isondljolders ,will not; be, permitted to take part in the 
litigatipn, is not applicable to a cpntroversy involving the validity of 
bonds for thci satisfaction çf which the foreclosure proceedings are 
being conducted. An intervention is permissible and proper in such 
a case,for. tj[ie jçeason that the interests of the trustée; and the inter- 
vening bondl^dlder hâve ceâsed to be identical. Short, Ry. Bonds, 
482. In Ra,ilrpad Co. v. Covydrey, 11 Wall. 459, 20 L,. Ed. 199, the 
a,ctîon was brpjjght against the railroad: cpmpany to foreclose first, 
second, and third mortgages to pay i;^ due order the several out- 
stànding bonds of the company. The trustées mentioned in the 
rnortgages were dead, and the suit was brought by certain of the 
|)q«dholderS: for , themselye^ and for ail other holders thereof who 
might çome in and contribute to the costs and expenses of the 
suit. It was objected th^t the coraplainants had no right to sue for 
themselves and in behalf of the several classes of bondholders under 
the différent rnortgages. In answer tp this objection the suprême 
court held that the antagonism of interests was not a sufEcient ob- 
jection, as the rights of ail bondholders were protected by the op- 
Ïortunity given to ail to intervene and contest the claim of any. 
'he court said: 

"If any class of bondholders wlsBto contest the proceedings of a prier 
mortgage, they hâve a perfeet right to Intervene in the suit and file a cross 
JjUi settlng up the matter of objection. AU bondholders, Including the com- 
plàinants themselves, hâve to éstablish their claims in the case before it is 
nnally closed, and béfôré a distribution of the assets can be made. And any 
bottdholder proving hls clalm mày contest the claim of any other bondholder." 

,.■'■■ ;■■ 

. The same principle would hâve been applicable to the proceedings 
had the action been- comraenced by the trustées of the mortgage. 

In Williams v. Morgan, iii U. S. 684, 4 Sup. Ct, 638, 28 L. Ed. 
559, this right of contest by intervention was sanctioned by the su- 
prême court in a case where the holder of railroad bonds secured 
by a mortgage under foreclosure was held to hâve an interest in 
the amount of the trustee's compensation which entitled him to in- 
tervene and contest it, and to appeal from an adverse décision. In 
Richardson v, Green, 133 U. S. 30, 10 Sup. Ct. 280, 33 h. Ed. 516, 
the çontroversy was concerning the validity and priority of certain 
cjaims. The action, as in the présent case, was by a trustée against. 
a railroad company, to foreclose a mortgage given to secure the 
payment of certain bonds. The company made no défense, but nu- 
merous parties : holding bonds secured by the mortgage, and other s 
with claims of various kinds against the company, with leaye of 
court intervenied in the case, and were allowed to prove their re- 
spective claims. The çontroversy resolved itself into a contest over 
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the validity of certain bonds, and for priority amoiig the respective 
claimants in tiie distribution of the proceeds of tîie sale of the mort- 
gaged property thereafter to be made. The matter was referred 
to a master to take testimony and report upon the validity and also 
the priority of the varions claims filed. The master made his re- 
port, classifying the valid claims according to their priority, and re- 
jecting the claim of at least one bondholder for certain bonds held 
by him. This report was Confirmed by the decree of the court, and 
affirmed on appeal to the suprême court. The right of intervention 
appears to hâve been admitted without controversy, and the case was 
cited as authority by Judge Ross in the casé of Farmers' Loan & 
Trust Co. V. San Diego Street-Car Co. (C. C.) 45 Fed. 518, 519, 
in support of the right of an intervener having an équitable lien upon 
the mortgaged property to contest the priority of other asserted 
liens. Assuming, then, that Charles H. Smith has an interest in the 
controversy, it is clear that the objection to his intervention is un- 
tenable and must be overruled. 

The défendants in intervention except to that portion of the re- 
port which finds that the 200 bonds vvere illegally issiied and are 
not vàlid obligations of the défendant raîlroad company, and to the 
spécial findings that those of the défendants in intéirvention holding 
certain of such bonds hâve not valid claims against the défendant 
railroad company. Their exceptions are based upon the ground 
that the évidence does not sustain the findings. The report of the 
master is most comprehensive upon this point, and contains a com- 
plète analysis of the facts upon which his findings are made. His 
conclusion is that the terms of the mortgage, specifying that , first 
mortgage bonds could only be issued for the purposes of building, 
constructing, completing, and equipping said railroad, and the ac- 
quirement ùf terminal facilities therefor, did not comprehend the 
use of such bonds for the payment of gênerai expenses incident to 
the management of the road, officers' salaries, or for services con- 
nected with the présent litigation, The facts warranting this. con- 
clusion may be outlined as follows: The 200 bonds in question 
were issued by the défendant railroad company upon a Contract for 
the construction and equipment of a certain number of miles of rail- 
road, and were paid in advance of the work to be performed under 
said contract. Thé work was never completed, and the défendant 
railroad company ofFered to release the contracting company and 
cancel the contract, upon the return of the 200 bonds. It does not 
clearly appear that the bonds were actually returned. The contract- 
ing company had turned them over to several of the défendants in 
intervention in exchange for stock of the défendant company, and 
in some cases thèse persons had disposed of them to other parties. 
By the minutes of the company, however, it would appear that 183 
of thèse bqnds had been returned, and were voted to the varions 
défendants- in intervention now holding them, in paymeht of serv- 
ices as officers and for attorney's fées. There is cléarly some ir- 
regularity in thèse proceedings. But as the purppse for which thèse 
bonds were issued has never, been accOïnplisHéd, ând as. their ulti- 
mate disposition is not shown to hâve been in accordattce with the 



purpose of issuance, they a^re , undoubte.fe , fjolf vali4 jpjîligations of 
the défendant fàilroad cboipany, and tHe.nnaipg of the master must 
be sustained. ' \. '„ 

Exception is, alsp talc'en to the finding of the mastèr. that J. H. T. 
Wàtkinson is a bohà fide pufçjiaser of ii of the 200 bonds declared 
to be illegally issued, and is'entitled to be protected in such owner- 
ship. It appears fropi the évidence that thèse 11 bonds were a part 
of the number voted to J. J. Scrivner for services as an offîcer of 
the Company, and were deUvered by hirri to a real-estate agent for 
sale, and were by this agent sold to the défendant Wàtkinson ; that 
he purchased them for a yaluâble considération, and without notice 
of the illegality of their issuance. No bad faith is shown on the 
part of the défendant "VVaikinson, and his status as a bona fide 
purchaser is clëarly estabUsh^d, as well as his^ right to protection as 
such purchaser,, according td the rule ôbtaining in such cases. Mur- 
ray v. Lardner, 2 Wall, iio, 17 L. Ed. 857; Cromwellv. County of 
Sac, 96 U.S. SI, 24 L. Ed. 681. 

The défendant Mary E. Roberts excepts,to the master's report for 
the reasbhthat it does not contain a finding that the proceeds of the 
first mortgage bonds oftjie défendant railroad company are im- 
pressed with a trust in thç nature of a lien, or a lien in the nature of 
a trust to the use of the sàid Mary E. Roberts, by which she should 
recfeive the first benefitof, the proceeds. It appears that Mary E. 
Roberts lôaned or advanceiî to the predecessor of the défendant rail- 
road company the sum 6Î $5,000, receiying therefor the foUowing 
wfiting: "To C. F. Bùrrell, Ti-easurer' of the California and Ne- 
vada Railrûad Company: Pay to Jno. T. Davis or order fîve thou- 
salUi dollars, payable Out.of the proceeds of the sale of the first 
bottas soy of t'hisiXQfnpàny. E. M. Walker, Président. E. A. 
Pnelps, Secrçt^ry."' Upbn its face it bears the foUowing indorse- 
rnent : "Accepted to be; paid as herein specified; C. F. Burrell, 
Treasurer;" and upori the back of the instrument is ïndorsed: "Pay 
to the order of Mrs. Mary È. Roberts. Jno. T. Davis." Thereafter, 
and before any payment was made to said Mary E'. Roberts, the de- 
f^hdant railroad company was formed, and the first corporation sold 
and transfe,rréd to the second company its entire road and proper- 
tiéè'; the second company, agreéing to assume ail the outstanding 
obligations of the first company. The second company thereafter 
èxecuted theçortgage to the complainant herein, under which the 
boilds in question were issued. Nearly two years after the exécu- 
tion of this mortgage the said Mary E. Roberts commenced an ac- 
tion against thé , défendant company upon the written instrument 
âbove set out, to recover the amount of her loan, with interest. A 
Writ bf attachment was issued and levied upon the whole property 
of said défendant riâîlroad company, aijd has not yet been discharged. 
It is contended in her behalf that her daim constitutes an équitable 
liçn upon the property mortgagédiand takes priority in the marshal- 
ing bf the assets pver ail of tne bondholders. That such équitable 
right inheres în Mary E. Roberts against the défendant railroad com- 
pany .undèr thé terms of the transfer to it by the first company is 
not denied by the master, but he maintains that the only question 
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to be considered în this proceeding in connection witti her claim is 
her right to share in the proceeds of the fqreclosure sale with the 
bondholders, or pribr to any of them. Upon this point tlie master 
finds that, by the very terms of the written instrument upon which 
she bases her claim, no lien prior to that of the mortgage can be 
asserted. It states that her loan is to be paid "out of the proceeds 
of the sales of the first bonds sold" of the défendant railroad Com- 
pany. No bonds could be issued or sold until after the exécu- 
tion of a mortgage providing for their issuance, and the existence 
of a mortgage Uen upon the property was therefore a condition 
précèdent to the lien sought to be estabhshed by this writing. Her 
claim is therefore in the same category as that of any gênerai créd- 
iter of the défendant railroad company, in this foreclosure proceed- 
ing. This view of the master is well sustained by the opinion of 
Mr. Justice Field in the case bî Fogg v. Blair, 133 U. S. 534, 10 Sup. 
Ct. 338, 33, L- Ed. 768. 

Exception is also taken to the finding of the master that the inter- 
vener Charles H. Smith has not established his right to certain of 
the bonds in controversy. His bill of intervention is under oath, 
and allèges that the intervener is the owner and holder of 304 of 
the 545 bonds issued under the mortgage, and described in the bill 
of complaint as due and unpaid. The référence to the master on 
the ist day of February, 1897, was "for the purpose of taking the 
évidence therein and reporting to the court which of the bonds in- 
volved in the said action and sued upon by the said complainant 
are légal and valid obligations of the said California & Nevada Rail- 
road Company, and which of said bonds, if any, were illegally is- 
sued." The pleadings having established the fact that the bonds is- 
sued under the mortgage were due and unpaid, it only remained 
for this court, as preliminary to a decree of foreclosure, to détermine 
the issue, also raised by the pleadings, as to which of the bonds 
involved in the action were the légal and valid obligations of the 
mortgagor. The order of référence was, however, amended by an 
order 01 the court made and entered on the 5th day of March, 1900, 
enlarging the scope of the order of référence to "ail matters and 
issues raised by the pleadings." It appears that the answer of the 
défendants in intervention to the bill of intervention denied that 
the intervener Charles H. Smith is the owner or that he is entitled 
to the possession of the 304 bonds claimed by him in his bill, or 
that he is the owner or entitled to the possession of any portion of 
them. Upon this issue, and under the terms of the amended order 
of March 5, 1900, the master took testimony, over the objection of 
the intervener, relating to his ownership of the bonds in question. 
The intervener claimed that his possession of the bonds was suffi- 
cient for the purposes of the intervention, and ofifered no évidence 
in support ôf his claim of ownership of the bonds. The master is 
of the opinion that the mère possession of the bonds by the inter- 
vener, without the showing of any légal right thereto, is not suffi- 
cient to maintain his claim. The ownership having been put in 
issue, and some testimony having been introduced tending to show 
that the intervener was not the légal owner of the bonds, it devolves 
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ifjpçsfl fhe^ iptetivener to pr9.Ye his ownership thereof, and not rely 
upôn th^ inere possession iof the bonds. tomaintain his claim. The 
ipteryener,.fi'â^ asiced, howëver, that, if ;the finding of the master 
in this lieHalf .should be stJ,stained, he might be allowed'to introduce 
testimony in support of, his claim of ownership of the bonds. The 
court isôf the opinion that an opportunity should be given the in- 
tervener to, pijesent f urtl^er testimony. This neëd not, however, 
delay the ehtering of a dècree of foreclpsure. It is not necessary 
at this stage oi the proceedings to détermine as a finality the own- 
ership of the bonds in question. It is only necessary that there 
shall appeap/that there has been a defauh in their payment, and 
the amount of that default. Guaranty Triist & Safe-Deposit Co, v. 
Green Cove Springs & M. R. Co., 139 U. S. 137, 150, 11 Sup. Ct. 
512, 35 L. Êd- 116; Toler V. Railroad Co. (C. C.) 67 Fed. 168, 181. 
This showing having been madei a decree of foreclosure may be 
entered in âccordance with the prayer of the bill of complaint. The 
report of the master will therefore be;Cpnfirmed, as indicated in this 
opinion, and decree of foreclosure entered. 
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(Circuit Court, D. Delaware. June 5, 1901.) 

No. 4. 

1. Productbok ofP^ers— Application. 
> In View 9f tjhe discretlonary nature of the power of the court under 

section ïâ^, Rev. St. IJ. S-, summàrily to glve judgment of non-suit or 
by defa'iiit.^'as the case may be,' the court wlll uot favorably act on any 
applicatl(in ïôr production ambljïuious on its face or whleh does not 
dearly conf onn to the requlrements of the section. 

a Same— Noîrf*CoiiPi.iANCB with Obdsr. 

In case of non-cpinpIi»nce by oneparty wlth an order of production the 
remedy of the other Is restriçted tô thé obtaining, in the discrétion of the 
court, of a judgnient of hori-sii.lt 6r by defauit, as thé case may be, and 
doés not include poWer to compel production by attachment 

iSyllâbusby the Court) 

Anthony Higgins and Charles M.;Curtis, for plaintiff. 
Benjamin Neilds, WiUiam S. Hilks, and Herbert H. Ward, for 
défendant. , 

BRADFORD, District Judge. , Ôy , an order made in this cause 
December 21, 1899, the défendant wàs required pursuant to section 
724, Rev. St. U, S., to prodûce in court March 5, i960, for inspection 
by the plaijitîfE, its. agents or atijQrneys, with leave to take copies 
and make àbstraets jmder the further order and direction of the 
court, ail boplç^ and writings iij. the possession or power of the de- 
fendant showing ail or arjy of the particulars mentioned in the 
order, and to file an afïidavit showing fuU compliance therewith, 
or reasons, if any should exist, why such compliance was impossible. 
(C. C.) 98 Fed. 175. The particulars so mentioned were as follows : 



VICTOB G. BLOEDB CO. T. JOSEPH BANCBOFT & SONS CO. 77 

"(1) What pulp colors and other colors and materials were mauufactured 
by the plalntlfl for and dellvered to the défendant between June 1, 1893. 
and January 1, 1895; 

"(2) What pulp colors and other colors and materials -were manufactured 
by the défendant between June 1, 1893, and June 9, 1897, slmilar or substan- 
tlally similar to the pulp colors or other colors or materials furnished by 
Victor G. Bloede to the défendant on or prlor to June 9, 1891; 

"(3) What pulp colors and other colors and materials were manufactured 
for the défendant otherwise than by the plalntlfC between June 1, 1893, and 
June 9, 1897, slmilar or substantially slmilar to the pulp colors or other col- 
ors or materials furnished by the sald Victor G. Bloede to the défendant 
as above mentloned; and 

"(4) What pulp colors and other colors and materials were used by the 
défendant between June 1, 1893, and June 9, 1897, similar or substantially 
similar to the pulp colors or other colors or materials furnished by the sald 
Victor G. Bloede to the défendant as above mentloned." 

The défendant produced in court March 5, 1900, certain books 
together with an affidavit made by its président to the effect that 
they were ail the books or writings in its possession or power sh^w- 
ing, in so far as any books or writings in its possession or power 
would show, the particulars mentioned in the order. The books 
so produced were at the time of their production and from time to 
time afterwards inspected by the plaintiff through its agents and at- 
torneys, but no motion has been made on the part of the plaintiff 
for judgment by default against the défendant for non-compliance 
with the order of production. The matter now before the court is 
presented by a pétition filed by the plaintiff March 8, 1901, alleging, 
in substance, that the information sought by the plaintiff cannot be 
obtained from the books produced under the order; that the de- 
fendant has not fuUy compUed therewith in that it "did not produce 
any books or writings showing what pulp colors or other colors 
or materials were usçd by the défendant or were manufactured by 
the défendant or by any other person for the défendant between 
June I, 1893, and June 9, 1897, similar or substantially . similar to 
the pulp colors or other colors and materials furnished by Victor 
G. Bloede to the défendant on or prior to June 9, 1891"; that such 
colors and materials were used by the défendant in the manufacture 
of several specified kinds of cloth between certain material dates; 
and that the défendant has in its possession books and writings 
which will show what quantities of goods were manufactured by 
the défendant in the manufacture of which such colors and materials 
were used; and praying, in substance, that the défendant may be 
required to produce "under said order and in further compliance 
therewith" ail books and writings showing its total output in sev- 
eral specified Unes of its business. It is évident that ïf the défend- 
ant fully complied with the order of December 21, 1899, the présent 
application must be denied, unless it is to be treated as a new and 
independent motion under the statute. But it cannot with propriety 
be so considered, even if the présentation of the pétition should be 
regarded as in substance a "motion" of which the défendant had 
"due notice." The prayer of the pétition is that the défendant mav 
be required to produce books and writings "under said order and 
in further compliance therewith," namely, the original order of pro- 
duction. Nor was it claimed on either side at the hearing that the 
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applicatibn waS a néw motion under the statute. Further, in view 
of the discfetionary nature of tliè power of the court under section 
724 summarily to give judgment of non-suit or by default, as the 
case may be, for non-compliance with an order of production, this 
court wîHnpt ifavorablyact on any apjplication for production am- 
biguou^ on its face pr which does not clearly conform to the require- 
ments of the section. To pursue a différent course would neces- 
sarily resuit in maitty cases in rendering questionable the validity 
of thé j'udjÉftn'ènt giyen for non-compliance. Strict conformity to 
the plain requirement of a "motion and due notice thereof " is not 
too much to exact from parties and imposes no hardship on them. 
The défendant either did or did not fully comply with the order of 
December 21, 1899, by the production of books in this court March 
S, 1900. If th«re was such fuU compliance this application must 
be denied, withbut regard to any disappointment of the plaintiff's 
expectatiôtis: as to ■ the contents or intelligibility of the books pro- 
duced. If there was not full compliance the court is authorized, 
on motion of the plaintiff, to give judgment against the défendant 
by default. But it is coiitended on the part of the plaintiff that the 
giving of such a judgment is not the exclusive, but only a cumula- 
tive, remédy in case of non-compliance. It is urged tliat the pro- 
vision that the court may "require the parties to produce books or 
■ft^ritings * * * in cases and under circumstances where they 
might be compellëd to produce the same by the ordinary rules of 
proceeding in chancery," carries with it power to compel such pro- 
duction by attachment. This contention cannot, in my opinion, be 
sustàined. While the section empowers the court to require parties 
to, produce in cases and under circumstances where they might by 
the ordinary rules of proceeding in chancery be compellëd to pro- 
duce, it does not provide that they may be so compellëd in like 
triatiner as in chancery. The section is very différent from the 
Delaware statute on the subject. By the latter the state court 
"itlakirig such order, shall hâve the same power for enforcing it 
which is exercised by the court of chancery in like cases." Section 
£3, cl 107, Rev. Code Del. But no such provision is contained 
m section 724. Construing the whole section together, in case of 
iidn-complîahce by one party the remedy of the other is restricted 
£0 the obtaining, in the discrétion of the court, of a judgment of 
non-sûit or by default, as the case may be. lasigi v. Brown, i Curt. 
^oï, Fed. Cas. No. 6,993; Merchants' Nat. Bank v. State Nat. Bank, 
3 Clifï. 201, Fed. Cas. No. 9,448. The plaintiff, however, has not 
moved for judgment against the défendant for non-compliance with 
the order of December 21, 1899. Under the statute a motion is 
netessaiy to the obtaining of such à judgment. Indeed, at the hear- 
ing itwas stated on the part of the plaintif! that the making of such 
a motion at that time was not in contemplation, as the securing of 
à judgftient by default without the ability to prove the quantum 
of damages sustaihed by the plaintifï would be of little or no avail. 
It is manifeSt that whatever diÉfîculty may confront the plaintiff 
does not gtow out of any non-compliance by the défendant with 
the order ôf production. The afîidavit of its président filed at the 
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time of the production of the books in court shows compUance with 
the order so far as it was within the power of the défendant to com- 
ply. There is no évidence in the case contradicting or tending to 
discrédit the allégations in that afifidavit. It seems that the books 
produced by the défendant do not contain such entries as to impart 
to the plaintifï the information it desires, and in order to obtain; it 
the plaintifï, as stated by its counsel at the hearing, now asks to hâve 
the défendant compelled to produce books and writings showing 
its total output in certain lines of its business to enable the plaintiff 
to prove by testimony, expert or otherwise, what quantities of pulp 
colors and other colors and materials similar or substantially sîmilar 
to those furnished by Victor G. Bloede to the défendant prior to 
June 9, 1891, entered into the goods constituting such output. 
Whether an order so broad in its scope wOuld be proper, if duly 
applied for, it is unnecessary now to détermine. It certainly cannot 
be granted on the présent application. In view of the conclusion 
reached there is no occasion to discuss the exceptions takento the 
answer made to the pétition. The pétition must be dismissed with 
costs. 



BOARD OF OOM'ES OF LAKE COTJNTY v. KEENE FIVB-OBNTS SAV. 

BANK. 

(Circuit Court of Appeals, Eighth Circuit. June 10, 1901.) 

No. 1,441. 

On Pétition for Rehearing. Denied. 
For former opinion, see io8 Fed. 505. 

Before CALDWELL and SANBORN, Circuit Judges, and 
ADAMS, District Judge. 

PER CURIAM. The pétition is denied. 

ADAMS, District Judge (concurring). Unless the so-called war- 
rant statements were admissible in évidence as tending to show that 
the warrants wrapped in them were exchanged for the bonds sued 
on, there Was no évidence identifying such warrants, with the bonds, 
and no défense was made to plaintiflf's right of recovery on the bonds. 

After a careful reçonsideration of the subject, I am satisfied, for 
the reasons stated in the opinion of the majority, that the warrant 
statements were properly excluded by the trial court. As a neces- 
sary resuit, the judgment for the plaintifï below should havé been 
afïirmed, and the pétition for a rehearing should be denied, whether 
the county clerk's account book or the bond register were admissible 
in évidence or not. Accordingly, I concur in denying the pétition 
for a rehearing, without expressing any opinion on the , questions 
argued in the orief filed in support of the pétition, relating to the 
admissibility of the clerk's account book or bond register. 
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McOLAIN T. PRdVIDBNT SAV. LIFE ASSUR. SOC. OF NEW YORK. 
. ^(Clirçult Court ot Appeals, Thltd Circuit. Jùne 10, 1901.) 

.'.' "';';.'''' ■. ■ ;■ ■ ■ No. 33. ' • ,; . 

1. LlWŒ INSOBAWCJB— CONSTBUOTIOH OP CONTRAOT— WAKBANTtBS OB RbPRESBN- 
TATIOÎH^,, ,1 . . 

Da câise of.doubt as tô Whéther statements made by an appllcant for 
Insurance 'are to be r^àrdefl as warrantles, tlie beneflt of the doubt 
wlll be glTen to the Insured, and they wlll be held as représentations 
merely, a$ to ail things not matérlal to tbe rlsk. 

5. Samb^Bplb Applied. 

An application for life Insurance made on printed blanks of tbe Com- 
pany, a:nd vrhlcb was made a part considération for the policy, consisted 
of two parts; the flrst containing questions and statements to be an- 
BWBred and subscrlbed to by the applleaïit, and tlie second "statements 
to the médical : examiner" relatlng to the health and physical condi- 
tion çf tjie ^pllcant The flrst contalued the foUowing stipulation: 
"It Is herëby àgreed that • * • , ail thé statements contained in part 
1 and part i2' >o£ this application, by Vhomsoever they be written, are 
watrranted tb be fnll, tnie, and complète, * • • and that if any con- 
cealment or fraudulent or untrue statement be made, or at any tlmt 
any covenant or agreement herein made shall be violated, sald assurance 
shall be null and void." Part 2 closed wlth the following: "I hereby 
déclare that I hâve read and understand. çiU the above questions and 
thé answei<S théretô, and they are hereby made a part of my applica- 
tion, • * ♦ and I hereby warrant sald answers as written to be 
true, and that I am the person described above and in part 1 of this 
appllôatlôà èlgned by me." Beld, that the latter stipulation must be 
construed together wlth the flrst, which by Its terms covered the entlre 
application, and to prevent incohslstency, and In the application of the 
rule that doubts are to be resolved In favor of the Insured, the word 
"warrant," as used in the latter, must be glven the same meanlng as 
In the former, as therein limited, and held to be a warranty only that 
I the statements In' part 2; of the application were made in good faith, 
" 'without concealment or fraudulent intent which would avoid the pol- 
icy under the flrst provision; that under such construction such state- 
ments were représentations, and not warrantles, and the policy was 
not avoided by a mlsstatement In regard to a matter not material to 
the rlsk, if made in good faith without intent to deceive. 
8. Samb-^ Actions on PolIoibb— Law GIoVbbning. 

A fédéral court. In exercising jurlsdictlon concurrent wlth the courts 

of a State In an action on a policy of insurance, is admlnistcring the 

tew of the State, and Is as much bound by Its statute and common law 

iMd, by Its declared public pollcles as would be the state courts In a 

■■■■;tJké casé.*'' '■.'•■■■ 

4. SaMB-^RBGOLATION— CONSTITDTIONAl POWBB OP StatES. 

;A statfe may constitùtlonaUy, In the exercise of its police powers, dé- 
cline, its public,, policy In respect to life insurance, and impose condi- 
tions on tbf. transaction of business withln the state by life insurance 
' <î6n}panies,'aomestic and foreign, as It may deem best, and such enact- 
mëhts are blndlng upon fédéral courts slttlng withln the state In cases 
' wlthln their purvlew. 

6. 8àmb— EpiI'kct ôp Misbepbesentations— Pbnnsti>vania Statdtb. 

I^. li^ Pa. 1885, p. 1314, provides that, "wheneyer the application for 
p. J^lley ;'6f life insurance contalns a clause of warranty of the truth 
of the ahstvers therein contained, no mlisrepresentatlon or untrue state- 
ment in. sueh application, made in good faith," shall efiCect a forfelture 
or be a ground of défense to a suit on the policy unless it relates to a 

1 What law govems insurance pollcles, see note to Corley v. Travelers' Pro- 
tective Ass'n, 46 & C. A. 2S7. 
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matter materlal to the risk. Held, that the décisions of the suprême 
court of Pennsyjvanla declarlng It tp be the law of the state that such 
statute applied to eontracts of llfe Insurance made withln the state 
by a foreign insurance company under authority granted by the state 
to do business therein, notwlthstanding a provision of such contracta 
thàt they should be governed by tbe laws of another state whlch was 
the domicile of the company, were binding upon a fédéral court sitting 
in the state in an action on such a policy, and established the rule by 
which the contract must be construed. 

6. Appeal— Rbtbrsal— AwABDiNG New Tbiau 

Where in the opinion of the trial Judge a verdict is not supported by 
the évidence, he should set It aslde and grant a new trial. It is not 
for the appellate court to impeach the findings of the jury upon ques- 
tions clearly and dlstinctly submitted to it, and to order a new trial, 
when a judgment has been entered upon such findings which that court 
finds should hâve been in favor of the other party. 

7. LiFB InbDBANOK— MiSKEPBHSEHTATIONS IN APPLICATION— GOOD FaITH AND 

Matekialitt. 

In reply to questions in an application for life insurance, the appli- 
cant stated that he never had dyspepsia, and "had no médical attend- 
ance." He further stated in answer to a gênerai question that he never 
had any sickness, injury, or infirmity, "except temporary aliments." 
He was at the time of the application a strong, robust, and active 
man, but died within a year from cancer of the stomach. In an action 
on the policy the jury found, in answer to spécial questions submitted, 
that he had previously had "dyspepsia or Indigestion at times," and 
that he had been attended by a physician for "temporary indigestion, 
not materlal to the risk." They also found that hls answers were made 
in good faith ,and without any intention to deceive. It appeared from 
the évidence • that the physician ref erred to was an Intimate f riend, 
with whom he rode and talked daily, whom he had consulted three or 
four times with référence to indigestion, but who hàd never been called 
to vlsit him at hls house; and it did not appear that either regarded the 
aliment as serions, or anything more than temporarjs or that it was 
in fact such as could properly be considered a disease, withln the mean- 
Ing of the contract. Beld, that the findings of the jury that the an- 
swers were made in good faith and were not materlal to the risk were 
Justified. 

In Efror to the Circuit Court of the United States £or the Eastern 
District of Pennsylvania. 

J. H. Brinton, for plaintif! in error. 
Francis Rawle, for défendant in error. 

Beîore ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. Rebecca T. McClain, the plaintifiE in error, 
is the benefîciary named in two policies of insurance taken out by 
her husband, Isaac E. McClain, on his life, for $5,000 each, bearing 
date May i, 1899, and issued by the défendant company on an applica- 
tion signed by the insured, dated April 27, 1899. Décèdent died of 
cancer of the stomach on October iith following. Due proofs of 
death were made and submitted to the défendant, who refused to 
pay the insurance on the ground that certain answers to questions 
contained in thé application were warranted by him to be true, when 
in fact they were untrue, whereupon an action of assumpsit by the 
beneficiary and plaîntiffiri error was brought in the court below 
against the défendant for an alleged breach of the contract contained 
in said policies. 
110 F.— « 
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The applications for the policies were madeand signedby the in- 
sui*ed,'*u|»o'n'theprinted blahks of the company, and consîsted of two 
paft4,-r;tïiè'first of printéd questions and statements,tO be answered 
ançl;!fe,uï)scribed to by the applicant, other than those relàting to his 
physical condition and habits of life. Part 2 is headed, "Statements 
to thfr Médical Examiner," and Gonsists of questions relàting to the 
health and iihysical condition of the applicant, and to which cate- 
gorical answers of yes or no are written. In part ï of the said ap- 
plication is contained the fpllowing stipulation : 

"It Is Kereby agrèed • • « that ail the statements Contained in part I. 
and part IL of thls application, by whomsoever they be written, are war- 
ranted to b0 full, tnie, and complète, and, with the stipulated premiums, 
shall bc tbe' sole considération of the eontract wlth the Society, If any pollcy 
or policies be issued, reinstated, or renewed thëréon, atid that if any con- 
cêalment or frandulent or untrue statement be made, or If at any tlme any 
covenant or agreement hereln made shall be violated, said assurance shall 
be nuil and voia, and ail payments made or accepted on account thereof 
shàll be forféltèd by the soclety, except to the estent as provided in the 
Rpllcy." 

Among many printed questions in part 2 of the application is the 
foUowing: 

"(15) Hâve you now, or hâve you ever had, any of the foUowingî Answer 
yes qr no as to each. If yes in any case, glvè particulars under 18 below." 

Then foUows the list of 50 or 60 diseases or disorders, to ail of 
which the an$.-<ver appended is "No," except as tp typhoid fever, 
which is, "Yés ; ^bout 13 years ago." Among the diseases or com- 
plaints to which the answer "No" is appended are, "Cancer or 
tumor?" and "Dyspepsia?" At the end of part 2 ôf the application 
is the foUowing : 

"i hereby déclare that I hâve read and understand ail the above questions 
aad the answers thereto, and they are hereby made part of my application 
for assurance by the Provident Savings Life Assurance Society of New York, 
and I hereby warrant said answers as written to be true, and that I am the 
person descrlbed abpve an»! in pa;rt L of thls application signed by me." 

Each of the two policies which were issued upon this application 
contains the fbllowing: ; 

"Thls assurance is granted in 'Conslderatibn of the statements and agree- 
ments In the written, and printpd application for thls policy, which is hereby 
made a part of thls Contract and of the payment in advance," etc. 

rThere was testimony at the trial before the jury that in 1897 the 
deceased had paid four visits to a specialist on the diseases of the 
digestiA^e prgans, and was treated by l^im for catarrh.pf the stomach; 
that in Jànuary, 1898, he took a trip to Europe, partly for pleasure 
and partly for his health, lie being run down by reason of continued 
attention to business, accp'rdiiHgto his wi^é's statement ; that he con- 
sulted pr. Stirk, with whoip h^ was on terms of intimacy, — keeping 
his norse in his (Dr. Stirk's) stable,^-three or four times in February 
and March, 1898, in regard to indigestion, but it does not appear to 
hâve }jeieiB(;Çonsidered serious, eitner by himself or the physician; 
tliat l^e was a man stalwart and strong in .appeafance, taking much 
exercise, and apparently injrpbust health. To the twenty-first ques- 
tion contained in part 2 of the application, which was, "When and by 
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what physician were you last attended, and for what complaint ?" 
the answer written is, "Had no médical attendance." 

Upon the testimony in full, as outlined above, it was contended by 
the défendant that the insiired had made untrue answers as to his 
having had dyspepsia, and also as to the question last recitéd, wherein 
he was asked by what physician he was last attended. It was further 
contended before the court below that, under the clauses of the con- 
tract of assurance above recited, thèse answers were in the nature of 
literal warranties, and as such binding upon the insured, irrespective 
of the bona fîdes with which they may hâve been made, and of their 
materiality to the risk. In this state of the case, the learned judge 
of the court below, at the conclusion of the testimony, asked the jury 
to find a spécial verdict on certain questions of fact submitted to 
them, with gênerai instructions in regard to the same, reserving the 
décision of certain questions of law applicable to the facts as found, 
which might be determinative of the controversy. After stating the 
uncontroverted facts of the case, such as the proof of the policies 
and the applications accompanying the same, the death of the insured, 
and the filing in proper form of the proofs thereof with the défend- 
ant company, and that his death was caused by cancer of the stomach 
and adjacent organs, the foUowing questions were submitted in writ- 
ing to the jury for their considération and détermination. In so 
submitting them, the learned judge accompanied the statement of 
each question with an explanatory charge, in which he fuUy set forth 
the nature and requirements of the submission, directed their atten- 
tion to the testimony bearing on each question, and made plain his 
opinion that the questions submitted were concerned entirely with 
matters of fact, as to which the findings of the jury were a necessary 
basis for the judgment of the court. The questions thus submitted 
are fully set forth in the spécial verdict of the jury retiirning the 
answers thereto, which is as follows : 

"In May, 1899, the deceased took out two poUcles of Insurance In the dé- 
fendant Company, each of $5,000. Thèse policies and the application npon 
which they are based are made part of the verdict. On the f ollowlng October 
9th the deceased died, and -wlthln the proper tlme proofs of death In the 
proper form were flled with the défendant company. His death was caused 
by cancer of the stomach and adjacent organs." 

In addition to the above facts, the jury gave the foUowing answers 
to questions asked by the court : 

"(1) On Aprll 27, 1899, when the application was made, was the présent 
and usual health of the deceased sound and good? A. Yes. (2) If net, did 

he hâve the disease of cancer or of dyspepsia or both diseases? A. . 

(3) Had he previously had either disease or both diseases? A. Dyspepsia 
or Indigestion at tlmes. (4) If he had either or both at the tlme of applylng, 
or had previously had either or both, was this fact materlal to the risk? 
A. No. (5) When the application was made, dld the deceased hâve a usual 
médical attendant? If so, who was he? A. No. (6) Had he been attended 
by a physician before Aprll 27, 1899? If so, who was the last physician, 
and for what complaint dld he attend the deceased? Was It for a tem- 
porary aliment not materlal to the risk, or for a disease or dlsorder that 
was materlal to the risk? A. Yes; attended by Dr. Stirk for temporary 
Indigestion, not materlal to the risk. (7) In maklng each answer contained 
In his application, dld the deceased aet in good falth towards the company, 
setting down fully and completely what he honestly believed to be trueî 
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Or dfd he întentlonally conceal froi^tthe company any fact materlal to 
the rlsk, or fraudulently make any uiifriie statement? A. Tes;, he acted in 
good falth, and dld nothlng to deeelve the company. 

"Thè principal of the two pollcles In suit, wlth interest to date, amounts 
to $10,260, If upon the following spécial verdict the court shall be of opin- 
ion tiat the plaintifE is entltled to recover, we flnd in her f avor in the said 
sum ôi $10,260. Otherwlse we flnd In favor of the défendant 

"Henry B. Cox, Jr., Foreman." 

Thè record then proceeds as follows : 

"And thereupon counsel for the said plaintiff did then and there, to wit, 
on the i4th day of April, A. D. 1900, move the said court to enter judg- 
ment on eaid verdict in favor of the said plaintiff and against the said dé- 
fendant In the sum of ten thousand two hundred and slxty dollars. Aud 
thereupon, to wlt, on the 16th day of April, A. D. 1900, counsel for the de- 
fendant oioved the court to enter Judgment in favor of the défendant and 
against the plaintiff, and aiso at said tlme flled a rule for a new trial." 

Upon the hearing of thèse motions the court below afterwards 
directed judgment to be entered in favor of the défendant upon a spé- 
cial verdict. 105 Fed. 834. The reaspns for this judgment are set 
forth in an opinion of the court filed in the case, and sent up to us 
with the record. They are briefly stated by the learned judge of 
that court as follows: 

"In two respects, as the jury hâve found, the answers of the Insured in 
his application were untrue. He had had the disease of dyspepsia before 
April 27th, the day when the application was made, and he had been at- 
tended by a physlciân before the same daté, although the application denied 
that he had ever had dyspepsia, and contained the answer, 'Had no médical 
attendance,' in reply to the question, 'When and by what physlciân were 
you last attended, and for what coinplaint?' In my opinion, the Insured 
warranted thèse answers to be tnie, and therefore their materlallty or the 
good faith of the insured In making the answers is not to be considered. 
A*ccordingly the flnding of the Juiy upon thèse two points — materlallty and 
good faith — may properly be disregarded." 

Was the learned judge correct in this opinion ? Were the answers 
of the insured, as to which the jury made its findings, referred to and 
discussed by the court below, absolute wàrranties, or représentations 
atnd statements merely, as to which good faith and substantial truth, 
în év^rything material to the risk, only are required? This is the 
-Cingle question with which we are hère cohcerned, and the one which 
underlies ail the assignments of error. Undoubtedly the parties to a 
contract of insurance may, by an absolute warranty, make the literal 
truth bf a statement or answer by the insured, whether material to 
the risk or not, a condition précèdent to the liability of the insurer, 
and they may, by agreement, make material a fact that would other- 
wîse be immaterial. The practical opération of such literal wàrran- 
ties is so often harsh and unfair that courts require their existence to 
be evidenced clearly and unequivocally, and are not inclined to 
allow it to rest itpon a mère verbal iwterïjretation, where a reasonable 
construction of the contract, as, à ■yvhole will authorize a différent 
meaning. Public p'plicy sanctions sùch judicial administration of the 
law of the contract, and its embodiment, in some instances, in stata 
législation, has emphasized its importance and soundness. In pur- 
suance of this policy, "ail reasonable doubts as to whether statements 
inserted in or referred to in an insurance policy are wàrranties or 
représentations should be resolved in favor of the insured." In 
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the case before us, the application, with its statertients and answers, 
are referred to in the policy, and expressly made part of the entire 
contract of insurance. In considering, theref ore, whether the an- 
swers to the two questions made by the insured, and which the jury 
found were not in accord with thefacts, were or were not absolute 
warranties, we must examine the entire contract, as set forth in the 
policy and application, taken together. While the word "warranty" 
is not necessary to a contract of that character, it is also true that 
the word may be so used as that by its association, and by the inten- 
tion of the parties, as gathered from the entire contract, it is deprived 
of its literal and technical meaning. The learned judge of the court 
below, as also counsel for the appellee, seem to rely upon the déclara- 
tion with which part 2 of the application closes, which we hère again 
quote : 

"I hereby déclare that I hâve read and understand ail the above questions 
and the answers thereto, and they are hereby made a part of my applica- 
tion for assurance by the Provident Savlngs Life Assurance Society of New 
York, and I hereby warrant sald answers, as wrltten, to be true, and that I 
am the person described above and In part I. of this application signed by 
me." 

If this were ail, we would be compelled to consider the contract as 
one of warranty, as to the answers referred to, even without respect 
to their materiality to the risk ; but we cannot, in construing the con- 
tract as an entirety, ignore the language in part i of the same appli- 
cation, already recited, that "ail the statements contained in part I. 
and part II. of this application, by whomsoever they be writteu, are 
warranted to be full, true, and complète, * * * and that if any 
concealment or fraudulent or untrue statement be made, or if at any 
time any co venant or agreement herein made shall be violated, said 
assurance shall be nuU and void." This déclaration expressly covers 
the one quoted at the conclusion of part 2. By it ail the statements 
contained in part 2 are "warranted to be full, true, and complète." 
The language almost immediately following must be taken to defîne 
the meaning, scope, and extent of thèse words. Taken thus, the 
natural and substantial meaning which is "warranted" is that the 
statements in part 2, as well as in part i, were made in good faith, 
without any concealment or fraudulent intent on the part of the one 
who made them. It is in this sensé that they are "warranted," and 
it is with référence to a violation of this sensé and meaning alone that 
it is declared thkt the assurance shall be nuU and void. We fînd our- 
selves unable to say that a reasonable construction of the contract in 
this respect requires the dissociation of the last clause of part 2 of 
the application from the qualifying and explanatory statement in part 
I, to which we hâve just referred. The words, "I hereby warrant 
said answers as written to be true," of the last clause, import a stricter 
and more absolute obligation than is imposed by the broad and con- 
trolling déclaration in part i, that ail the statements contained in 
part I and part 2 of the application "are warranted to be full, true, and 
complète," in the sensé that no voluntary concealment or fraudulent 
or untrue statement has been made. No sufficient reason is suggest- 
ed why we should make the latter clause of part 2 the controlling 
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statement of tfae wh©le contract. If one clause is thus to control to 
therexdusion of the other, the broader, and more gênerai language 
of the dedai'ation in part l might well be preferred to this last clause 
pf parti 2iof the application. If the two clauses are read independ- 
entlyj they are inconsistent. The court below dealt with the incon- 
sistency by giving to the last clause of part 2 controlling force. This 
it did by treating as surplusage, and thus ignoring, the qualifying 
words of the clause in part i to which we hâve referred. It is on this 
vital point that we.are compelled to differ from the court below. The 
language of the gênerai déclaration in part i forbids the treating of 
the two clauses independently, as it expressly applies ita stipulations 
to "ail the statements contained in part I. and part IL of this applica- 
tion, by whomsôever they be written." In reading thèse two clauses 
of part I and part 2, respectively, together, it seems to us that we are 
conforming tp the sensé in which the parties to the agreement hâve 
written them. In any event, it seems to us impossible to maintain 
that the construction of the contract contended for by the défendant 
is the only reasPnâble one. If it is not so, then the existence of a 
literal warranty, as held by the court below, is at leaSt doubtful. It 
is well settled that, in case of doubt as to whether statements made 
by the applicant for insurârice are to be regarded as warranties, the 
benefît of the doubt will be given to the insured, and they will be held 
as représentations merely, as to ail things not material to the risk. 
In the case of Moulor v. Insurance Co., m U. S. 335, 4 Sup. Ct. 
466, 28 L. Ed. 447, the application contained a gênerai warranty that 
the answers to the questions contained therein were fair and true, 
and it was provided that the application should form part of the con- 
tract of insurance. The pplicy recited that the agreement of the 
Company to pay the sum specified is "in cpnsideration of the repré- 
sentations made to them in the application," as well as of the payment 
of the premium at the time specified. The policy also contained the 
foUowing: 

"It Is hereby declared and agreed that If the représentations and answers 
made to this company, on the application for this policy, npon the f ull f aith 
of "whJch it Is issued, shall be found to be untrue In any respect, or that 
there has been any concealroent of facts, then and in every such case the 
policy shall be null and vold." 

, After stating, in an opinion by Mr. Justice Harlan, that the law 
dops not forbid parties to a contract for life insurance to stipulate 
that its validity shall dépend upon the literal truth of the statements 
made by the insured, even in matters not material to the risk, the 
suprême court proceeds to say : 

"But, unless clearly demanded by the cstablished raies govemîng the con- 
struction of written agreements, such an interprétation ought to be avolded. 
In the absence of expilclt, unequlvocal stipulations, requlring such an Inter- 
prétation, it should not be inferred" that an express literal warranty was 
made by the Insured to the truth of statements made by him In good faith 
as to what dlseases he may hâve had In hisi past Ilf e. 

In First Nat. Bank of Kalisas v. Hartford Fire Ins. Co., 95 U. S. 
673, 678, 24 L,. Ed. 563, 565, the court said: 

"When a policy of insurance eontalns contradictory provisions, or has 
been so framed as to leave room for construction, rendering it doubtful 
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whether the parties Intended the exact truth of the applicant's statements to 
be a condition précèdent to any binding contract, the court shoukl lean 
against that construction whlch imposes upon the assured the obligations of 
a warranty." 

In Insurance Co. v. Raddin, 120 U. S. 183, 7 Sup. Ct. 5CX), 30 L. Ed. 
644, Mr. Justice Gray, in delivering the opinion of the suprême court, 
says : 

"Answers to questions propounded by the Insurers In an application for 
Insurance, unless they are clearly sho-wn by the form of the contract to 
hâve been intended by both parties to be warrantles to be strlctly and liter- 
ally complied with, are to be construed as représentations, as to which sub- 
stantial truth In everythlng material to the risk is ail that is requlred of 
the appllcant." 

This rule of interprétation is clearly stated by the circuit court of 
appeals for the Second circuit in Brady v. Association, 9 C. C. A. 252, 
60 Fed. 727. 

So far, we hâve been considering only the two provisions in parts 
I and 2, respectively, of the application, because on thèse, taken by 
themselves, the court below has found, and counsel for appellee con- 
tend hère, that an express and literal warranty of the truth of the 
two answers found by the jury to hâve been untrue was made by the 
insured. The learned judge of the court below thinks that the con- 
cluding sentence of the application, above quoted and referred to, 
should be taken as the "final word of the parties on the subject, — ^the 
final, explicit déclaration of the insured." In this, however, we think 
he was mistaken. The application preceded the policy, wfiich was 
executed and issued some three days thereafter. The policy tnust 
be taken, if any part of the contract can be so taken, to contain the 
final, explicit déclaration of the parties to the contract. In it we find 
this stipulation (aiready recited) : 

"This assurance Is granted In considération of the statements and agree- 
ments bj the wrltten and printed application for this policy, whleh is hereby 
made a part of this contract." 

It is certainly a reasonable construction that the words "statements 
and agreements" relate to that portion of the application where they 
are used in regard to the same subject-matter. And it is in the gên- 
erai déclaration of part i , which we hâve just been considering, that 
we find what seems to us the obvious and natural subject-matter of 
the référence, as intended by the language of the policy just quoted. 
In no other part of the application are found the words "statements 
and agreements" in such association as would support this référence 
in the policy. This clause in part l of the application, to quote it 
again, provides "that ail the statements contained in part I. and part 
II. of this application * * * are warranted to be fuUj true, and 
complète, * * * and that, if any concealment or fraudulent or 
untrue statement be made, or if at any time any covenant or agree- 
ment herein made shall be violated, said assurance shall be null and 
void," The policy was issued after the application, and states that it 
was granted in considération of "the statements and agreemejits" in 
the written and printed application. It is difHcult to arrive at any 
other conclusion than that the policy bas référence, notto the war- 
ranty, but to the fraudulent and untrue statement, or to the violation 
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of the covenant or ajrrècment, mentîôned in this last-qudtéd clause 
ci the application. The case of Moulbrv, Insurance, Ce, referred 
to abovë in another connection, is hère, we think, exactly in point. 
Ifl. the course of its opinion the court sa^i^: 

"We Sàye seen that thé application eionl^àins a stipulation that ît shall 
form â part of thé contract of Insurafice; àïfeo Ihàt the policy purports to 
hâve been issued upon the falth of the représentations and answers in that 
appUcatioii. Both tnstrummits, therefore, may be- examlned to ascertain 
whether the contract fumdshea:*a uniform, fixed rule of Interprétation, and 
what was the Intention of, the parties. Taken together, it cannot be snid 
that they bave been so framed' as to leave no room for construction. The 
mlnd does :not rest flrmly in the conviction that the parties stlpulated for 
the llteral truth of every statement made by the Insured. There is, to 
say the lea,st, grpund for serions doubt as to whether the company Intended 
to requlre, Md the insured Intended to prclmise, an exact, literal f ulflU- 
ment of ail. tbé? déclarations embodled In the application. It Is trUe that 
the Word 'warranted' Is In the application; and although a contract might 
be so fzramed ;as to Impose upon the Insured the obligations of a strict war- 
ranty, wlthout Introducing Into It that pàrticular word, yet It Is a fact, 
not wlthout sonde slgnlflcancë, that that word was not carried forward 
Into the policy, the terms of whlch control whén there is a confliet between 
Its provisions and those of the application. The policy upon its face char- 
acterlzes the atatements of the Insured as représentations. Thus we hâve 
one part of thé contract apparepitly stlp'ulatlng for a warrauty, whlle an- 
other part describes the statements of the assured as représentations. 
Hite doubt aâ ttt thè intention of the parties iinust, according to the settled 
doctrines of the tew of Insurance, recognlzed In ail the adjudged cases, be 
resolved agatast the party whose language It becoines necessary to inter- 
pret The ponstnictiop must therefore prevall whlch protects the Insured 
againsttlié obligations arlsing firoin a strict Xvarranty." 

In its opinion the court blelow referred to this case, denying its 
ajpplicability to, and distinguishing it from, the présent case. The 
learned judge says : 

"The policy there expressly declared the îinsweris to be 'représentations,' 
whlle the application itself only TTartanted 'that the above are fair and 
true answers'; adding.'It Is aeknowledgéd aiid agreed that If there be, 
in any of the answers herein made, any untrûé or evaslve statements, or 
any misirepresentation or conçealmentof fact,' the policy should be nuU and 
vold. .This w^s, evidently a wf^rranty of falrness and good falth only, and 
suéh a wari'anty Is, équivalent to a Jnerè représentation. In the case in hand, 
how-eFét, thé' policy refers to'tiië "statements and agreements,' not to the 
'represeatations,' in the àppUcAt1%>nî and neither Sstatemént' nor 'agreement' 
is opposed tp 'warranty,' Qrqualifles it Ui the.Ieast": 

Weido not thînk, however, that Ihè caiàë tan be thus distinguished. 
"Représentations" and "statements" hiay hère be taken as synony- 
moûs. It is true that in the Case cited the apphcation warranted 
"that the aboVè are fair afld true answers," but it ônly diflfers in this 
respebt froni the case at bar in that the warranty is less broad and 
Stringent than the one MS^é'are now cônsidering. The qualifying 
clause with' regard to misreprèsentatipns and fraudulent concealment 
which appears at the conclusion of tlie warranty in the application in 
the case cited is alniOst identîCal with the wording bf the warranty 
in thâ case ât bar , It is tô'be'<AservedV ialso, that the opinion of the 
court itt Moulor v.IiisuranGe Co. showé that it was bâsed upon the 
assamption' that the applicàtidn cpntainéd an absolùte warranty, and 
upon the iîicbrtsistency bètween the application in that respect and 
the poHcy isfeoed thereon. It would be hard tô conceive of a case, 
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more similar, in its ratio decidendi, to the one at bar, than the one we 
hâve been considering. We are compelled to the conclusion that the 
clauses in the application and pplicy relied upon by défendant for 
that purpose do not establish an absolute warranty of the truth of the 
answers made by the insured, and which were found by the jury not 
to hâve been in aCeord with the fact. They were statements or 
représentations only ; and according to the verdict of the jury, which 
must be accepted by us as a filial détermination of the fact in that 
regard, they were statements made in good faith, and without inten- 
tional concealment or suppression of the truth or fraudulent intent, 
and were not mater ial to the risk. Though untrue in point of fact, 
thèse statements were not untrue in the sensé in which alone, under 
the stipulations of the contract, they could work a forfeiture of the 
policy. 

As before noted, questions of fact were clearly and distinctly sub- 
mitted to the jury by the court below, and we are bound (at least^ 
in the aspect of the case just considered) to accept the findings of 
the jury upon thèse questions of fact. Among thèse findings, the 
two relied upon by the défendant as évidence of the violations of the 
warranty contained in the contract of insurance, as alleged, are Nos. 
3 and 6, as follows : 

"(3) Had he previously had elther disease or both diseases [cancer or 
dyspepsla]? A. Dyspepsla or indigestion at times." "(6) Had he been at- 
tended by a physician before April 27, 1809? If so, wuo was the last phy- 
Eiclan, and for what complaint did he attend the deceased? Was it for a 
temporary aliment not materlal to the rislt, or for a disease or disorder that 
was material to the risk? A. Yes; attended by Dr. Stirli for temporary in- 
digestion, not material to the rlsl£." 

There is nothing in thèse findings, of themselves, to induce the be- 
lief that the answers given by the insured, and referred to in thèse 
findings, were untrue, within the meaning of the quaHfying words of 
the stipulation in part l of the application ; that is, that they were in- 
tentionally or consciously untrue when made by the insured. But 
the jury also found, upon a question directed to that point, submitted 
to them by the court, that the insured, in making thèse answers, acted 
in good faith, and did nothing to deceive the company. The finding 
of the jury in this respect, as also that the temporary indigestion as 
found by them was not material to the risk, dispenses with any further 
discussion on our part of this point. We are of opinion, however, 
apart from the findings of the jury to this efifect, that, having had 
"dyspepsia or indigestion at times" does not convict the insured of 
untruth, in the sensé of his contract of insurance, when he answered 
"No" to the interrogations as to diseases in part 2 of his appHcation. 
Temporary indigestion or dyspepsia at times is too common an ali- 
ment, and not serious enough, to suggest itself as a disease, to one 
answering such a question. The catalogue of diseases, to each of 
which an interrogation point was appended in the application, was a 
long one, and embraced diseases of a serious character; so that, 
under the circumstances, the insured may well hâve ignored or for- 
gotten the temporary indigestion from which he had at times sufifered, 
'when called upon to say whether he had ever had, among other dis- 
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èases; tHe dîsease of dyspepsia. It is not without significanGe that, 
âfterïtiè catalogue of diseàses had been gone through with, there is 
à geriëM intëf rogatory in the applicatibn; as follows : 

"'ftO) Hâte you ever had aii^ yîckness, In^ttry, or Inflrmity whatevèr. not 
alreadyrBamed? If so, state the nu'mber of attacks, and the date, location, 
and dutatlon of eachî A, No; except temperary ailmeuts." 

It would then appear that the insured distinguished temperary 
aiiments from what might properly be called "diseàses." The one 
trifling and of little conséquence to gênerai health; the other serious 
and menacing to life or health. So also as to his answer to question 
21 of the application : 

"When- and by what physlcian were yoU last attended, and for what com- 
plaintî A. Had no médical attendance." ; : 

The jury found, it is true, that he had been attended by Dr. Stirk 
for temporary indigestion, not material to the risk. The évidence 
discloses the fact that Dr. Stirk was an intimate friend, Àvith whom 
the insured was in the habit of havingdaily intercourse ; that he 
kept a horse at Dr. Stirk's stable} thatthey rode and talked together 
daily. As Dr. Stirk never attended him at his house, his consulta- 
tions, such as they were, as testified to by Dr. Stirk himself, may 
well hâve been considered by the insured as informai and casual, and 
not within the category qî médical attendance, as inquired about in 
the application. But, as we hâve already said, the jury having passed, 
as they did, upon the question of materiality and good faith, we are 
only concerned with the question, what Was the contract in regard 
tû thèse answers, heretofore discussed ; and, being of opinion that 
a reàsonat)le construction of the same required us to find that the 
answers, as written by the insured in the application, were "repré- 
sentations," and not "warranties," there was no forfeiture of the 
policies by reason of the two answers of the insured to the questions 
we hâve been considering. 

So far, we hâve not adverted to the question of the applicability 
of the statute of Pennsylvania to the so-called "clauses of warranty" 
in the contfact of Insurance, having confined ourselves to the case 
as discussed by the court below. The àct of June 23, 1885, provides 
that: 

"Whenever the application fôr a policy of life Insurance contains a clause 
of warranty of the tnith of the answers therein contalned, no mlsrepresenta- 
tion or untrue statement in such application niade in good faith by the ap- 
pllçànt shall effect a forfeiture oir be a ground of defence in any suit brought 
upoh a policy of Insurance issuèd upon the faith of such application unless 
such misrepresentation or untruè statement relate to some matter material 
to the risk." P. L. 1885, p. 134.i 

If this act is applicable to this case, it is clear that its requirements 
are binding upon us, and will compel a conclusion favorable to the 
plaintifif upon the facts hère disclosed, independently of the reasons 
hereinbefore stated. The matter s of fact upon which the opération 
of the statute is made to dépend, to wit, the good faith of the appli- 
cant in his answers, and their materiality to the risk, are the same as 
those which we hâve just considered, as determined by the spécial 
verdict of the jury. The opération of this statute, and its relation to 
the questions raised in this case, were not adverted to by the court 
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below. It does not appear that the matter was discussed, or whether 
the court considered that the stipulation in the application that 
"each and every policy issued upon this application shall at ail times 
and places be construed to be a contract made and delivered in the 
State of New York," was effective to eliminate the considération of 
this statute from the case. The testimony shows that the défendant 
was a New York corporation, doing business withiti the state of 
Pennsylvania, having an authorized agent and office in Philadelphia ; 
that the insured resided in Philadelphia when the contract was made ; 
and that the policies were there delivered to him. Under the law of 
the state of Pennsylvania, the défendant corporation, being foreign, 
had no right to do any business within that state without first eomply- 
ing with its acts of assembly, which require the corporation not only 
to designate a person who shall be authorized to receive the service 
of process for it, but which also require it to file an agreement that 
process may be served anywhere within the state upon that agent. 
In extending the judicial power of the United States to controversies 
between citizens of différent states, the only purpose indicated by the 
constitution was to provide another forum than that of the state, 
not another law than that of the state. In this case the court below 
was exercising a jurisdiction concurrent with that of the courts of the 
state of Pennsylvania. It was administering the law of that state, 
and was as much bound by its statute and common law, and its de- 
clared public policies, as would be the state courts in a like case. 
The cases, therefore, of Hermany v. Association, 151 Pa. 17, 24 
Atl. 1064, and Keatley v. Insurance Co., 187 Pa. 197, 40 Atl. 808, 
appeal to us strongly, both in reason and authority. By them the 
statute of Pennsylvania above referred to was declared to be constitu-^ 
tional and in accord with à sound public policy. And it was decided 
that waiver of the opération of the statute by stipulation of the 
parties would contravene that public policy of the state, and could 
not be recognized. Since the argument of the présent case the 
suprême court of the United States has decided the case of Insurance 
Co. V. Warren, 21 Sup. Ct. 535, 45 L. Ed. 755. This décision and the 
opinion delivered (April 8, 1901) by Mr. Chief Justice Fuller, though 
relating to the question whether a state statute was in violaltion of 
the constitution of the United States, are interesting and important 
in the considération of the question of the bearing of the Pennsyl- 
vania statute on the case at bar. The case referred to came up from 
the suprême court of Ohio. It was a suit upon a policy of lif e In- 
surance, and was resisted by the insurance company on the ground, 
among others, that certain answers made by the insured in his ap- 
plication were false, and that he had warranted them to be complète 
and true, with the further stipulation that if any of the statements 
were untrue the policy should be void. An Ohio statute (section 
3625, Rev. St.) provides, that: 

"No answer to any Interrogatory made by an appUcant, In hls or her 
application for a policy, shall bar the rlght to recover upon any policy is- 
sued npOn such application, or be used in évidence upon any trial to recover 
upon such policy, unless it be clearly proved that such answer is wllf uUy 
false and was f raudulently made, that it is materlal, and induced the Com- 
pany to issue the policy, and that but for such answer the policy would not 
bave beeu issued." 
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■ The'st^eme court of Ohio affirmed the judgmeiat of the court 
below (SÏ'N; E. 546) entered upon a verdict for the plaintiff rendered 
undei- the instruction of the trial judge that : 

'Tlïis là*, being In force at the tlme this poHcy of Insurance was taken 
ont, îs applicable to the pollçy of Insurance involved in thls case, and Is 
applicable to, the questions; and answers In the application that by the terma 
of the pollcy are made express warrantles, as well as those that are not." 

In delivering the opinion of the suprême court of the United States, 
Mr. Chief Justice Fullerquoted with apparent approval from an opin- 
ion of the suprême court of Ohio the foUowing propositions cited 
by the latter court from Spelling on Extraordinary Relief : 

"Where by statute the légal exercise of a rlghtwhicb at common law was 
priva te ^a made to dépend upon compllance wlth conditions interposed for 
the secUi-lty and protection of the public, the necessary Inf erence is that 
it is no longer pt-ivate, but has become a piatter of public concern; that is, 
a franchise, the assumption and exercise of which without complylng with 
the conditions prescribed would be a usurpation of a publie or sovereign 
function. • * . '^ There Is no class of business, the transaction of which, 
as a matter of prlvate right, was better, recognized at common law than 
that of maklng contracta of Insurance npbn the lives of Indlviduals. But 
ilbw, by statute, In almost if not quite ail the states, strlngent réqulrements 
as to éecurlty of the persons dealing with Insurers, and the maklng and fillng 
reports of publie oflicers for publie Information, are provided, and must be 
strictly observed and complled wlth before any person, association, or cor- 
poration may ttiake any contràct of llfé Insurance. The efCect of such stat- 
ute Is to make that a franchise whlch prevlously had been a matter purely 
of prlvate rlght." 

The chief justice then says : 

"in the présent case the suprême court of OMo sustained the constitution- 
allty of section 3625 of the Kevlsed Statntes, wliich was in force at the tlme 
thls pollcy was Issued, upon the ground tjiat the state had a right 'to pre- 
scrlbe the terms and conditions upon which It grants such franchise, and 
the Insurance Company, havlng accepted the franchise with its terms and 
çoiiditioas, Is bonnd thereiiy, and must accept the burdens wlth the beneflts.' 
The légal èffeôt was held to be the same "as if the section was eopled into 
and made a part of the pollcy.' • • • The section In question applles 
to alllife Insurance companles dolng business in the state of Ohio, and the 
state ean certalnly do wlth forelgn corporations what It may do with corpo- 
rations of Its own création." 

After, citations from the cases of Insurance Co. v. Dagsrs, 172 U. S. 
557, 19 Sup. Ct, 281, 43 L. Ed. 552, and Waters-Pierce Oil Co. v. 
Texas, 177 U. S. 28, 20 Sup. Ct. 518, 44 L. Ed. 657, the chief justice 
say5, at the close of his opinion : 

"It was for the législature of Ohio to define the public pollcy of that state 
in respect of llfe Insurance, and to imposé such conditions on the tran,saction 
of business by life Insurance companles wlthin the state as was deemed 
best." ^ 

In the casé ol 'Insurance Co. v. Daggs, supra, the suprême court 
decided that the statute pf Missouri which provided that in ail suits 
upon policies oî (fire) ihsurahce the défendant should not be permit- 
ted to deny that the property insured was worth at the date of the 
poliC^i''. thé full'àmount insured thëteîil, and that no condition in any 
poliçy oïj in'surançe contrary to the, provisions of this article shall be 
légal or validrwas not, when applied to a foreign insurance conipany, 
in conflict with the provisions of the fourteenth amendment to the 
constitution of the United States, forbidding a state to make or en- 
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force a law which shall abridge the privilèges or immunities of citizens 
of the United States, or to deprive any person of life, liberty, or prop- 
erty withont due process of law, or to deny to any person within the 
jurisdiction the equal protection of the laws. After sanctioning the 
proposition that a state may prescribe the liabilities under which cor- 
porations created by its laws shall conduct their business in the 
future, the suprême court proceeds to say: 

"That which a state may do with corporations of Us own création, it may 
<lo with foreign corporations admltted Into the state." 

In the case of Keatley v. Insurance Co., supra, the suprême court 
of Pennsylvania hâve passed upon the right of the parties, in case of 
a policy issued by a Connecticut insurance company in Pennsylvania, 
and to a résident of Pennsylvania, to stipulate that "the policy shall 
be held as of Connecticut issue, and construed solely by Connecticut 
laws." They held that, notwithstanding this stipulation, the con- 
tract must be construed according to the laws of Pennsylvania, and 
as within the provisions of the act of 1885. 

The late case of Insurance Co. v. Cravens, 178 U. S. 389, 20 Sup. 
Ct. 962, 44 L. Ed. II 16, is a direct authority upon this point, and, of 
course, binding on this court. It décides that the contract for life 
insurance in that case, made by a New York insurance company in 
the state of Missouri with a citizen of that state, is subject to the laws 
of that state regulating life insurance policies, although the policy 
déclares "that the entire contract contained in the said policy and in 
this application, taken together, shall be construed and interpreted 
as a whole, and in each of its parts and obligations, according to the 
laws of the state of New York ; the place of the contract being ex- 
pressly agreed to be the principal office of the said company in the 
city of New York." This, then, was clearly a Pennsylvania contract, 
and subject to the régulations of the Pennsylvania laws. We think 
the statute in question was a compétent exercise of the police power 
of the state, and as such binding upon a circuit court of the United 
States sitting in Pennsylvania, in a case coming within its purview; 
that it was within the compétence of the state to impose the require- 
ments of that statute upon a foreign insurance company, as a condi- 
tion to its exercise of the privilège accorded to it of doing business 
within the state, and that the right so accorded is in the nature of a 
public right or franchise, and a matter of public concern, the condi- 
tions prescribed for the enjoyment of which cannot be waived by 
contract or stipulation of the parties to a policy. This law, then, as 
applied to the facts found by the jury, in regard to good faith of the 
insured in his answers, and the materiality of his statements to the 
risk, would of itself détermine the case in favor of the plaintifï. 

A further contention, however, is made, — that the verdict was not 
in accordance with the weight of the évidence ; and the court below 
bas suggested that, in case it should be considered hère that its con- 
struction of the contract was wrong, the plaintiff should not be al- 
lowed to hâve judgment upon the spécial verdict, but that the case 
should be sent back for a new trial, the learned judge adding, "As 
it seems to me, the weight of évidence is against the verdict, and 
ought to hâve led to a différent resuit." But in that case we think 
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the coui;t belQw should hâve granted a new trial, and that it is not 
for the reviewing court tp impeach the findings of the jury upon ques- 
tions clearly and distinetly subipitted to ; it by the trial judge, and 
upon which verdict judgment has been enter ed by the court below. 
Waiving this, hpwever, : this court has carefully examined the testi- 
mony disclosed by the record; and, so far from thinking that the 
jury was too favorable in their findings to the plaintiff, vfe are of opin- 
ion that as to one, possibly both, lOf the questions which the jury 
found had been untruly answered by the plaintifif, a contrary finding 
might hâve been made^ We hâve already briefiy discussed the want 
of précision in the question of the application as to "dyspepsia," and 
the distinction between "indigestion at times" and the dyspepsia 
which could properly be called a disease ; and we will only in this con- 
nection call attention to the way in which a similar question and an- 
swer, in an insurance case, was treated by the suprême court, in Con- 
necticut Mut. Life Ins. Co. v. Union Trust Co., 112 U. S. 250, 257, 
S Sup. Ct. 119, 28 L. Ed. 708. Suit had been brought upon a policy 
of life insurance. The application contained this stipulation: 

"It is liereby declared and warranted that the above are f air and tme an- 
swel'à to the foregoing questions; • * * and it is agreed * * * that, 
if there be in any of the answers hereln made any untrue or evasive state- 
ments, ♦ • • then any policy granted upon this application shall be 
null and vold." 

To the question in the application whether the applicant had ever 
had the disease of "affection of the liver," the answer was, "No." 
The syllabus of the case in this respect was as follows : 

"Héld, that the answer was a fait and tme one, wlthln the meanlng of the 
Gontract, if the Insured had never had an affection of that organ which 
amoimted to disease, — that is, of a character so well defined and marked as 
to mâtierially disturb or dérange for a tiine jts vital functions; that the ques- 
tion did iiot require hlm to stàte every instance of Slight or accidentai 
disorders or aliments, affeeting the Uver, which left no trace of injury to 
health, and! were unattended by substantial Injiu-y or Inconvenlence or pro- 
longea sufEering." 

The same liberality of view in this regard was exhibited by the 
suprême court in Insurance Co. v. Wilkinson, 13 Wall. 222, 230, 20 
L,. Ed. 617, and in Insurance Co. v. Trefz, 104 U. S. 197, 203, 204, 26 
L. Ed. 708. 

Upon the whole case, therefore, we are of opinion that the judg- 
ment of the, court below should be f eversed, and the case remanded, 
with directions to enter a judgment upon the verdict in favor of the 
plaintiff' for the aniount found due upon the two policies in suit, with 
interest from the date of such verdict. 
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KING V. SMITH et al. 
(Circuit Court o( Appeals, Nlnth arcuit. August 19, 1901.) 
No. 700. 

L Wkit op Ehrob— Review of Evidence. 

The question whether there was any évidence before tbe circuit court 
In an action at law having a légal tendency to prove the f acts found by it 
may be consldered on writ of error, tliis belng a question of law. 
3. GlFT— Dblivbbt. 

It Is immaterlal that delivery to a donee Is while the donor Is uncon- 
sclous; he havlng, while capable of transactîng business, and for the 
purpose of consummating the gift, dlrected the delivery to be mad«. 

In Error to the Circuit Court of the United States for the Northern 
District of California. 

Wm. M. Cannon and Whitworth & Shurtlefï, for plaintifï in error. 
Galpin & Bolton and L. S. B. Sawyer, for défendants in error. 

Before GILBERT, Circuit Judge, and HAWLEY and DE 
HAVEN, District Judges. 

DE HAVEN, District Judge. This was an action at law, in the 
form of replevin, to recover 190 bonds of the CaUfornia & Nevada 
Railroad, of the alleged value of $50,000. A jury trial was expressly 
waived by the parties, and the cause was tried by the circuit court 
without a jury, and upon such trial the court found : 

"(2) The plaintifC on the 26th day of September, 1900, was, ever since 
bas been, and still Is the owner and entltled to possession of the property 
described in the complalnt; and sald property was at ail of said dates and 
times of the value of forty-seven thousand five hundred dollars ($47,500). 
The défendants at ail said dates and times unlawfully withheld and now 
retain the possession of said property described in plaintifC's complaint f rom 
the possession of the plaintifC." 

As a conclusion of law from this and other findings not necessary 
to refer to, the court found that the plaintifï was entitled to recover 
from défendants the possession of the bonds described in the com- 
plaint, and judgment was thereupon entered in his favor and against 
the défendants in accordance with such conclusion of law. The case 
is brought hère on writ of error by the défendant C. K. King, as 
adrainistrator of the estate of J. W. Smith, deceased. There are 15 
formai assignments of error, ail directed against the findings of fact, 
and the judgment based upon such findings. With the exception of 
the fîrst, relating to the citizenship of the parties, and which is not 
insisted upon by the plaintifï in error, the assignments of error really 
présent but two questions, stated in différent form ; one challenging 
the légal suiïiciency of the évidence to justify the finding above set 
out, and the other the sufficiency of the findings to sustain the judg- 
ment. There is in the record a bill of exceptions containing the évi- 
dence given upon the trial, and which also shows that an exception 
to the above finding was taken by the plaintifï in error, upon the 
ground of the insufficiency of the évidence to support it. One of the 
assignments of error, and the only one which need be noticed, is as 
follows : 

"That the court erred In finding that the évidence was sufflcient to show 
ttat plaintlffl was at any of the times mentioned in the complaint the owner 
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or entltled to the possession of the property descrlbed In the complalnt or 
any part thereof." 

I. It is urgtd by the défendant in error that this assignment of 
error présents a question of fact^ which this court has no power to 
review, and, as we understand the argument, that the évidence con- 
tained in the'bili of exceptions cannot be examined for the purpose 
of deternliningf whether the finding excepted to is sustained by any 
légal eviderice. We do ndt understand that the rule is as broad as 
this contention, The finding ij:hat the plaintiff in the action is the 
owner and entitled to the possession of the property described in 
the domplaint is clearly a gênerai finding of the ultimate facts of 
ownership and right of possession, and is conclusive hère, unless 
there was an eritire want of évidence upon which to base it. The 
seventh amendment to the constitution déclares that : 

"In sults at cpinmon la-w, where the value in çontrorersy shall exceed 
twenty dollars, the right of trial by Jury shall be pi-eserved, and no fact tried 
by a Jury, sh^ll be otherwlse re-examtoed in any court of the United States, 
than aecordlng to the rules of the common law." 

Section 649, Rev. St., provides: 

"Issues of fâct In civil cases In aiîy circuit court may be tried and deter- 
mlned by the court, wlthout the int^ventlon of a Jury, whenever the parties 
or their attorneyaof record, file wlth the clérk a stipulation In wrlting waiv- 
ing a Jury. Tbes finding of the court upon the facts, -whlch may be elther 
gênerai or spécial, shall hâve the saœ^ efCect as the verdict of a Jury." 

The findings of the couft, when a jury has been waived, hav- 
ing, under the statute, the sanle éffect as the verdict of a jury, it 
fpUows that sùçh findings càrinot be otherwise re-examined "than 
according to the rules of the common law"; that is to say, "eith- 
er by the granting of a new trial by the court where the issue was 
tried, or to which the record was returnable, or by the award of 
S» venire facias de novo by an appellate court, for some error of 
law which intervened in the protteedings." ParsOhs v. Bedford, 3 
Pet. 433, 7 L. Ed. 732; Miller V. Insurance Cd;, 12 Wall. 285, 20 
Iv. Ed. 398. Hathaway v. Bank, 134 U:' S. 494, 10 Sup. Ct. 608, 33 
L. Ed. 1004, was an action at law tried by a United States circuit 
court without a jury, and brought to the suprême court on writ of 
error. Some of the as signments'-bf error assailed certain findings 
«f the court as not sustained by thè évidence, and in passing upon the 
question so presented the suprême court said : 

'"The first three assignlnents Of'èrtor allège errors merely In the flndings 
of fact by the court. Thèse errors atè not subject to revision by this court 
If there was any évidence upon which -shch flndings could be made." 

In Stanley v. Board, 1121 U. S. ^35, 7 Sup. Ct. 1234, 30 L. Ed. 1000, 
— a case in which the saine question was involved, — ^the rule, without 
its qualification, Was thus stated by the suprême court: 

"Where a case Is tried by the court' without a Jury Its flndings upon ques- 
tions of fact are conclusive hère, It inatters not how com-inciug the argu- 
ment that upon the évidence the flndings should hâte been différent." 

See, also, Ryan v. Carter, 93 U. S. 78, 23 L. Ed. 807; Hepbum 
V. Dubois, 12 Pet. 345, 9 L. Ed. 11 11; Zeller's Eessee v. Eckert, 
4 How. 289, II L. Ed. 979. 
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The law as declared in the foregoing cases îs the rule by which this 
court must be governed in the matter now before it. The judgment 
of a circuit court of the United States in an action at law can only be 
reviewed in the circuit court of appeals by writ of error. Section 6 
of the act of March 3, 1891, establishing circuit courts of appeals 
(26 Stat. 826). This writ brings up for review only errors of law 
apparent on the face of the record ; and for this reason, and also be- 
cause of the seventh amendment to the constitution, and section 649 
of the Revised Statutes, the circuit court of appeals, in the décision 
of a case on writ of error, is necessarily confined to the considération 
of questions of law arising upon the record. Hill v. Woodberry, i 
C. C. A. 206, 49 Fed. 138; Graham v. Earl, 34 C. C. A. 267, 92 Fed. 
155; Syracuse Tp. v. Rollins, 44 C. C. A. 277, 104 Fed. 958. This 
rule, however, when properly understood, does not deny to that court 
the right to inquire whether there is any évidence to support a find- 
ing ; for when a fact is found upon no évidence 'whatever, and the 
record shows that the finding was excepted to upon that ground, 
an error of law is presented. The Francis Wright, 105 U. S. 381, 
26 L. Ed. iioo; The City of New York, 147 U. S. 72, 13 Sup. Ct. 
211, 37 L. Ed. 84; Laing v. Rigney, 160 U. S. 531, 16 Sup. Ct. 366, 
40 L. Ed. 525 ; Mason v. Lord, 40 N. Y. 476. In the case last cited 
it was said by Grover, J. : 

"An appeal to this court can only be taken upon the law. The question, 
then, Is whether flndlng a fact withovit any évidence to sustain It is an error 
of law. The statement of the question would seem to suggest the answer: 
A flnding of facts must always be based upon évidence, and, where none 
Is glven tendlng to show an affirmative fact, it is contrary to law to flnd 
Buch fact against a party traversing it" 

The Francis Wright, 105 Û. S. 387, 26 L. Ed. iioi, was a cause in 
admiralty, and it was held in that case that the act of February 16, 
1875 (ï8 Stat. 315), Hmited the appellate jurisdiction of the suprême 
court in admiralty causes to a review of "questions of law arising on 
the record." The court, however, added : 

"It is undoubtedly true that if the circuit court neglects or refuses, on 
request, to make a finding one way or the other on a question of fact mate- 
rial to the détermination of the cause, when évidence has been adduced on 
the sttbject, an exception to such refusai, taken in time, and properly pre- 
sented by a biU of exceptions, may be considered hère on appeal. So, toc, 
if the court, against remonstrance, flnds a material fact which is not sup- 
ported by any évidence whatever, and exception is taken, a bill of excep- 
tions may be used to bring up for review the ruling in that particular. In 
the one case the refusai to flnd would be équivalent to a ruling that the 
fact was immaterial: and In the other, that there was some évidence to prove 
what is found, when in truth there was none. Both thèse are questions of 
law, and proper subjects for review in an appellate court." 

The suprême court, in Hepburn v. Dubois, 12 Pet. 345, 9 L. Ed. 
I III, in discussing the eflfect of a verdict, and to what extent the évi- 
dence upon which it was based may be considered upon a writ of 
error, said: 

"That, where the évidence In a cause conduces to prove a fact In Issue 

before a Jury, it Is compétent In law to establlsh such fact A Jury may in- 

fer any fact from such évidence which the law authorizes a court to infer 

on a demurrer to the évidence. After a verdict In favor of elther party on 

110 F.— 7 



98 110 FEDERAL EEPORTER. 

tlM eTM«Bce, he has a right té demand of a court of error that they look 
to tbe évidence only, for orily ome purpose, and wlth the single eye to ascer- 
taln whetber It was compétent in law to authorize the jury to fln.d the facts 
wbiçb.ntake out the rIght o£ the party on a part pr the whale of hls case." 

And in taing v. Rigney* i6o U. S. 531, 16 Sup. Ct. 366, 40 h. Ed. 
525, the judgment of the suprême court of New York was reversed 
on error bécaUse a material fact upon which the judgment was based 
was withoutany évidence to sustain it. We think, therefore, that, 
upon thé exceptions to the findings arid the assignment of error 
above set out, we can look into the bill of exceptions for the purpose 
of ascertaihing whether tiiere was any évidence before the circuit 
court havihg a légal tendency to prove the facts found by that court. 
The matter iii issue related to the ownership of the bonds described 
in the compliînt. The défendant in error claims title by gift from 
his deceased fathpr, J. W. Smith. The plaintiff in error contends 
that no such gift was eyer made, and claims the bonds as the adminis- 
trator of the estate of the said J. W. Smith. The évidence contained 
in the bill of exceptions shows that at the time the gift is alleged to 
hâve been made on August 15, 1895, the bonds were held by Abner 
Doble in escrow, under an agreement by which they were to be de- 
livered to one F. M. Smith upon payment of a stipulated sum of 
money. The rights of F. M. Smith under this agreement expired 
October 25, 1895. Of course, during the time they were in escrow 
there could be no manual delivery of the bonds to the défendant in 
.error, and the évidence shows they were not in fact delivered to him 
by Doble until. November 14, 1895. J. W. Smith, the alleged donor, 
died on November 15, 1895, and for a day or two previous to his 
death was imconscious. Ifi support of his title the défendant in error 
ofïered in évidence a bill of sale to himself of the bonds in question, 
dated August 15, 1895, with proof tending to show that the same 
was signed and delivered to him by J. W. Smith. This instrument 
recited that the bonds were sold to the défendant in error "subject to 
the option given to F. M. Smith, which I also assign to C. H. Smith." 
Upon the question of the delivery of the bonds, Doble testified, in 
substance, that it was his impression that J. W. Smith, a short time 
before his death, told him that they belonged to the défendant in 
error, and to deliver the same to him, and the witness added, "I think 
that conversation was the groundwork of my delivering the bonds to 
liis son." in addition to this, other witnesses testified to déclarations 
made by J. W. Smith during his last sickness, and after August 15, 
1895, to the efïect that he had given the bonds to the défendant in 
error. It cannot be said that this évidence has no légal tendency to 
prove a gift of the bonds to the défendant in error. The fact that 
they were actually delivered to him while the donor was in a state of 
unconsciousness does not afifect the question, if in fact the direction 
to deliver them to the défendant in error was given by the donor 
while he was capable of transacting business, and for the purpose of 
consummating the gift. Our conclusion upon this point is that there 
was évidence tending to show that défendant in error is the owner of 
the bonds in controversy, and that he acquired title thereto by gift 
from his father. 
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2. The findings are sufficient in law to support tHe judgment. 
This is so clear that no discussion of the question is necessary. The 
judgment of the circuit court is afïirmed. The mandate to issue 
forthwith. 



DTER T. ROBINSON et aL 
(Circuit Court, S. D. Ohio. W. D. Aprll 18, 18S0.) 

L LE8S0BS— Defectivb Building — Liabii.itt to Licensees of Lessees. 

Lessors ol a building, not having known of a defect therein where- 
by the ceillng fell, are not liable to persons présent tbereln by Ucense of 
the lessees and Injured thereby. 

Il Lessees — Defectivb Building — Liabilitt to Lebsebb. 

Lessees of a theater are not Ilable to persons therein by thelr Ucense 
Injured by the falling of the roof from the givlng way of a truss rotted 
at the end by water from the roof leaklng about a spout passlng down 
the wall; the only thlng givlng notice thereof belng the leaky condition 
of the roof, and the stalns and appearance of dampness on the outslde 
wall, and thls condition having commenced long before the lease. 

Thos. L. Michie, for plaintiff. 

John R. Sayler, Louis Kramer, Charles Evans, and John W. War- 
rington, for lessors. 
Jones & James, for lessees. 

THOMPSON, District Judge (orally). I hâve had occasion since 
the last trial of this cause to make a careful examination of the ques- 
tions involved, and, in view of the conclusions I hâve reached, it is 
not necessary to take up time in further argument. I may as well 
dispose of thèse motions now. 

The ceiling and dôme of the opéra house fell, injuring the plain- 
tifif, and he charges that his injuries were caused by the négligence 
of the défendants, the lessors and the lessees, in permitting this 
building to become unsafe and remain in that condition until the 
disaster resulted. In determining the question of négligence, it is 
necessary, first, to ascertain what duty the défendants owed to the 
plaintiff, the failure to perform which constituted the négligence. 

As to the lessors: What duty were they under to the plaintiff 
to keep and maintain this building in a condition of safety ? If they 
were under no duty, if they owed him no duty in that respect, they 
are not liable for the conséquences of the breaking down of the 
ceiling and the falling of the dôme of this building. Ordinarily, when 
the owner of buildings, whether devoted to public or to private uses, 
lets them to another, and surrenders possession and control, he i» 
not responsible to the tenant, or to those who may come upon the 
premises through the invitation of the tenant, for any unsafe condi- 
tion thereof, whether it existed prior to and at the time of the letting 
or arose afterwards. If Brady & Stair desired to obtain a lease of this 
opéra house building, it was there for their inspection and examina- 
tion; and if they were satisfied with it, and took a lease, and the 
control and possession of it was delivered to them, the lessors, the 
Robinsons, are under no liability to them for the unsafe condition 
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of the building, because the rule of caveat emptor applîes in such 
casé. They take it as they find it; and if there be defects, if it be in 
an ùnsâfe condition, and they, or those in privity with them, suffer 
injury in conséquence thereof, they hâve no claim upon the lessors, 
because it is their duty to ascertain its condition, and they take it in 
the condition in which they find it. It is there for their inspection. 
They hâve the opportunity to judge for themselves whether it is in 
a condition to be useful to them, and if it turns out that there is any- 
thing wrong with it, if they hâve made a bad bargain, they must abide 
it, unless they hâve been misled, defrauded, or deceived. That pré- 
sents another question. The lessors' liability for any unsafe condi- 
tion of the property at the time of the transfer ends when they turn 
the property over, unless there be some latent hidden defect of which 
the lessors know and the lessees do not know, nor by reasonable 
inspection and examination at the time could know, — something so 
hidden as not to be open to their observation ; not to be open to any 
examination which they would be required to make, or which any one 
would be required to make under the circumstances. If the lessors, 
knowing the defect, conceal it, — if they practice a deceit upon the 
lessees, — they are responsible ; but some of the authorities hold that 
in cases of fraud and deceit the fraUd and deceit must be active ; that 
there must be a purpose and intention to deceive, to mislead, to mis- 
represent. I prefer, however, to take the broad ground, which I 
think the authorities sustain, that in such case a duty is cast upon the 
lessors to discldse the defect, and if they fail to do so they are liable 
for injurious conséquences. Suppose the Robinsons at the time of 
the letting knew that the end of the truss had rotted so that at any 
moment it might fall down, as it did do, and failed to disclose that 
fact to the lessees, contemplating, as they must hâve done, just such 
a disaster as occurred ; would not they hâve been liable for the in- 
juries caused by the disaster? In such a situation the law would 
impose a duty upon them to disclose the fact, and it would not be 
necessary to show active misrepresentation and concealment to es- 
tablish their liability. But, when the disclosure is made, then the 
lessees take up the burden, and it is for them to put the premises 
in safe condition if they propose to invite people to come there. 
At the former trial there were citations of authority, and a Une of 
cases relied on, which I want now to distinguish, lest counsel may 
think I hâve overlooked them. I hâve been talking of the duty of 
the lessors and the lessees to the persons with whom they deal; 
but there is the duty which lessors and lessees owe to Etrangers with 
whom they hâve no contractual relations. If the owners of a build- 
ing allow it to become unsafe ; if they allow a nuisance to grow up, 
or create a nuisance in the building ; if, for instance, they should 
allow the rain to pour down into the wall of the building until the 
wall becomes unsafe, and falls down and kills a passer-by in the 
alley or street, — ^then it does not raatter who is in possession of the 
property, whether the owners or the lessees; the owners are liable 
for the injury, and they cannot shift the responsibility which the law 
casts upon them by saying that they hâve let the premises to some- 
body else. But the cases which support that doctrine hâve no ap- 
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plicatîon to the case at bar. This is a question between the lessors 
and lessees and the person injured, who was there at the time of the 
disaster by the invitation of the lessees. New in this case, as far as 
the lessors are concerned, there is no évidence, and it is not pretend- 
ed by anybody, that the lessors knew of this rotten truss. Therefore 
they could not hâve failed in the duty which the law would cast upon 
them to make disclosure of any secret, latent, or hidden defect which 
might render the building unsafe and dangerous. And the lessors 
stand upon the ordinary, well-settled ruie that, having surrendered 
possession of the property to the lessees, they are not responsible for 
the condition of the building, to the lessees or to those whom the 
lessees may invite there. If this unsafe condition existed at the time 
of the lease (and there is évidence hère which would warrant the jury 
in finding that it did), yet it was something of which the lessors had 
no knowledge, and therefore they could practice no deceit with réf- 
érence to it, nor fail in the duty of disclosure ; and, under the well- 
settled rule, there was no implied warranty on their part that the 
building was fit and suitable for the purpose for which it was leased, 
nor any express warranty to that efïect in the lease ; and therefore 
when it passed out of their contrbl, into the hands of the lessees, 
their responsibility for what might happen afterwards on account of 
any condition of unsafety in the building ended, and they were un- 
der no duty to the lessees or to those in privity with them to main- 
tain the building in a condition of safety. The motion on behalf of 
the lessors must therefore be sustained. 

As to the lessees : If the lessees knew of this condition of 
unsafety, whether it arose before or after the making of the lease, 
or if by the exercise of ordinary care they could hâve known of 
it, then they are Uable, and must answer in damages to the plain- 
tif!; and the question I am called upon to détermine is whether there 
is any évidence introduced by the plaintifï which tends to show (and 
I hâve not in mind now the doctrine of the scintilla) négligence 
on the part of the lessees in failing to know of this unsafe condi- 
tion, and in failing to take the necessary steps to prevent the dis- 
aster which occurred. If there is, it will be my duty to submit it 
to the Jury and take their judgment and verdict upon it. It is not 
the function of the court to détermine questions of fact, and it is a 
function which the court must be careful not to usurp. Nobody 
contends that the lessees knew anything about this unsafe condi- 
tion ; that is, knew that this truss was rotten ; but the claim is that 
they ought to hâve known it; that the évidence already introduced 
shows facts and circumstances sufficient to put them upon notice 
that would require them to make investigations which would hâve 
disclosed this condition, and thereby this disaster might hâve been 
averted. That is the question, and if the facts disclosed by the évi- 
dence are of a character which would tend to put them upon no- 
tice, requiring such investigations, then the case must go to the 
jury, whatever opinion the court may hâve as to the sufîîciency of 
the évidence. But, if the circumstances do not tend in that direc- 
tion, it would be a violation of duty upon the part of the court to 
submit the case to the jury, resulting, possibly, in the confusion of 
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things, in a verdict which would not be in accordance with the real 
facts and with the law. Now, what was there in the circumstances 
presented, pointing to the rotten condition of this truss, which would 
put anybody upon notice, and require such investigations as would 
lead to the discovery of that condition? The évidence at this trial 
has shown more fuUy and satisîactorily than before the condition 
of the roof and the wall, and the dampness in the wall which prob- 
ably led to the condition of decay in tlae truss. Looking back now, 
we can see the process which led up to this condition ; but looking 
from the other side, as it appeared before the disaster, what was 
there to put a man of ordinary prudence and care upon notice which 
would require him, under penalty of damages such as are asked in 
this case, to institute an investigation which would hâve disclosed 
this condition? That is the real question. Because no extraordi- 
nary or unreasonable care is required, as I had occasion to say to 
the jury on the former trial. The law does not require that the roof 
should be taken ofif, and the wall torn down, and the condition of 
every truss examined, because possibly some condition of unsafety 
might be found. That would be unreasonable. That would put 
an end to the érection and use of such buildings. The law only 
requires reasonable care and prudence, and we, who go by invita- 
tion to sucfi. buildings, hâve a right to demand that, and no more. 
Beyond that we must take the chances. 

The évidence for the plaintifif (and that is ail we hâve before us) 
shows that there was a spout down the wall, near the end of this 
truss, leading from the gutter or valley in the roof, through a box 
set in the wall, and passing through the wall, and that the gutter, box, 
and spout wçre in a condition of very bad repair, and had been 
for a number of years, and that, in conséquence of this condition of 
repair, when rains fell or the snow came the water would pass into 
the wall around about this truss, and that there was a condition 
of dampness in the wall following heavy rains or a heavy fall of 
snow ; and the inference is drawn, which may be well founded, that 
through this dampness and moisturcj communicated in this way, 
this condition of, rot and decay grew up, but the outward indica- 
tions of which were to be found only in stains on the wall inside, 
in discoloratiçn, and an appearance of dampness on the outside wall, 
and in the leaky condition of the roof. What notice would thèse 
indications give to the lessees? Why, the first thing, it seems to 
me, the lessees would think of, would be that the leakage would 
spoil the paper and décorations inside, and that it might after a 
while cause permanent injury to the wall ; but what prudent man, 
what careful man, would ever hâve dreamed, from thèse appearances, 
that a rot would set in at the end of the truss, and as a conséquence 
the truss would break oflf, as if sheared oflf, and let the ceiling and 
dôme down upon an audience seated in the auditorium below? 
Who could hâve reasonably contemplated anything of that kind, 
or the possibility of any such condition there ? Can it be said, when 
it is presented to you upon thèse indications, that the reasonable 
man, the prudent man, the careful man, would at once send for 
mechanics and hâve the roof taken ofif and the wall taken down, 
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and the end of the truss exposed, în order that he might ascertain 
whether it was rotten or not? In my judgment, it would point to 
many things besides that, and to that last of ail. If it be said, how- 
ever, that if reasonable care had been exercised in keeping the roof 
in repair, so as to prevent it from leaking, the truss would not hâve 
rotted, and that therefore the lessees should answer for their négli- 
gence in failing to keep the roof in repair, even though they could 
not hâve anticipated the conséquences of their négligence, the réfu- 
tation of such a claim is found in the fact, as appears from the évi- 
dence, that this rot and decay began many years before the letting 
of the premises, and only culminated in the disaster within a little 
more than a year after the letting. 

I do not think I ought to permit this case to go to the jury upon 
the suggestion that the case turns upon the question of whether 
the rot was the resuit of dampness caused by allowing the water from 
the roof to run into the wall, when the real question to be consid- 
ered is whether the lessees were guilty of négligence in failing to 
discover the rot, and I am unable to find any évidence tending to 
show want of reasonable care and prudence on the part of the les- 
sees in that respect. The motion of the lessees therefore will be sus- 
tained, and the jury will be instructed to return a verdict for the 
défendants. 



TRACT V. WESTERN UNION TEL. CO. 

(Circuit Court, W. D. Pennsylvanla. July 9, 1901.) 

No. 10. 

Master akd Servant — Place to Work— Master's Duty of Inspection. 

Under the rule that It Is the positive duty of a master to provide a 
servant with a reasonably saf e place in which to worls, having regard to 
the nature of the employinent, it is the duty of a telegraph Company to 
see that proper inspection is made of pôles whlch its linemen are re- 
quired to cUmb In the course of their duty; and the négligence of a fore- 
man to -«'honi such duty Is delegated is the négligence of the Company, 
whlch reuders it liable for an injury to a lineman by the breaking of 
a decayed pôle on which he was at work, the unsafe condition of which 
would hâve been dlseoTered by efficient inspection. 

Sur Motion by Défendant for a New Trial. 

John O. Petty, for plaintifï. 

Dalzell, Scott & Gordon, for défendant. 

ACHESON, Circuit Judge. The évidence, I think, required the 
submission of the question of the defendant's alleged negHgence to 
the jury, and was quite sufificient to sustain the verdict. The plain- 
tifï was a lineman in the employ of the défendant, the Western 
Union Telegraph Company. The duties of a lineman are to climb 
telegraph pôles, and to string wires on the cross-arms, and remove 
wires therefrom, and do other work thereon. The défendant had 
occasion to remove part of a line of its wires from four old pôles 
which had been standing for ii or 12 years to four new pôles which 
had just been set. Before the work of moving the wires began, the 
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defendant's foreman, Joseph Krotzer, visited the premises and made 
an inspection. He cauged three of the old pôles to be guyed, but 
did nothing with respect to the fourth pôle. That pôle appeared 
to the eye to be sound and firm, and the foreman applied no test 
to détermine its condition. The plaintiff was one of a gang of Une- 
men wofkjng immediately under another foreman of the défendant 
(Oscar, Long), assigned to the work of removing the wires from 
thèse old pôles to the new ones. In the course of his employ- 
ment and -in the discharge of his duty as lineman, the plaintifif 
climbed the fourth pôle just mentioned, to assist another lineman 
in removing the wires from the cross-arms. While thus engaged, 
the pôle suddenly broke, and the plaintifif was thrown to the ground 
and very badly injured, The cause of the disaster proved to be 
the rotted condition of the lower end of the pôle underneath the 
surface of the ground. The pôle broke ofï three or four inches un- 
der the ground. There was évidence to show that a proper in- 
spection of this pôle by the usual test, by means of tools provided 
for the purpose, would hâve disclosed that the pôle was in an un- 
safe condition for a lineman to ascend and do his work thereon. 
The défendant alleged and gave évidence tending to show that, ac- 
cording to the custom and practice in doing such work as this, 
it is the duty of the lineman to détermine for himself the safety 
of the pôles. This thé plaintifï denied, and gave évidence tending 
to show the contrary, and that it is always the practice and busi- 
ness of the foreman to inspect the pôles to détermine their safety, 
and that the linemen rely on the foreman's inspection. The court 
left this disputed question of fact to the détermination of the jury, 
and upon their verdict in favor of the plaintifï it must be accepted 
as established that the plaintifï was not under the alleged duty, and 
also that he was not guilty of any contributory négligence, and was 
free from fault. In its facts the case in hand differs materîally 
from every one of the cases which the defendant's counsel has 
brought to my attention. I am of opinion that the présent case is 
governed by the principle approved and settled by the suprême 
court of the United States, — that it is the personal duty of the mas- 
ter to provide his servant with a reasonably safe place to work in, 
and that the master cannot relieve himself of the responsibility 
growing out of this positive duty by delegating its performance 
to another. Hough v. Railroad Co., loo U. S. 213, 25 L. Ed. 612; 
Railroad Co. v. Peterson, 162 U. S. 346, 353, 16 Sup. Ct. 843, 40 L. 
Ed. 994. Speaking of the positive duties which the master owes to 
the servant, the court in the last-cited case declared : 

"He owes the duty to provide such servant with a reasonably safe place 
to work in, having référence to the character of the employment in which 
the servant is engaged. * • * If , instead of personally performing thèse 
obligations, the master cirages another to do them for hlm, he is liable for 
the. neglect of that other, which in such case is not the neglect of a fellow 
servant, no matter what his position as to other matters, but is the neglect 
of the master to do those thlngs which it Is the duty of the master to per- 
forih as such." 

The neglect in this instance of the defendant's foreman properly 
to inspect and test the pôle, the f ail of which while the plaintiff 
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was doing his work thereon caused the mischief, was the neglect 
of the défendant. The conclusion which I hâve reached accords 
with the décision in the analogous case of Kelly v. Téléphone Co., 
34 Minn. 321, 25 N. W. 706. And now, July 9, 1901, the motion 
for a new trial is overruled, and it is orderçd that judgment upon 
the verdict be entered in favor of the plaintiff. 



NICKOLSON V. WHEELING, L. E. & P. COAIi CX). 

(Circuit Court, D. New Jersey. February 8, 1901.) 

Corporations— Service op Procesb— New Jerset Statdte. 

Laws N. J. 1886, p. 277, c. 185, requlres every corporation, under a 
penalty, to file annually witli tlie secretary of state a statement giving 
its principal office in tlie state, and the name of the agent in charge, 
upon whom process against the corporation may be served, and author- 
izes service on such agent. Previously the statute provided for service 
only on officers or directors of the corporation. A corporation pre- 
viously organized designated its principal office in the state, as required 
by the statute then in force, at the office of an attomey, to vyhom it 
paid a sum as rental, and for keeping the books which were required 
to be there kept It falled to designate any agent under Act 1896, and 
was subsequently adjudged Insolvent, and a recelver appointed for its 
property, who dlscontinued the payments to the attomey. Held, that 
service upon the attomey in an action thereafter brought against the 
corporation was not a good service on the corporation, under the stat- 
ote.1 

On Motion to Set Aside Service of Process. 

James E. Howell, for the motion. 
Edward Q. Keasbey, opposed. 

KIRKPATRICK, District Judge. It appears from the agreed 
state of facts stipulated by the attorneys of the respective parties 
herein that the défendant is a corporation organized under the gên- 
erai corporation laws of the state of New Jersey August 7, 1888; 
that, in accordance with the provisions of the law then in force, 
the défendant company filed in the office of the secretary of state 
of New Jersey a list of its directors, and designated the location of 
its principal office or place of business in the state of New Jersey ; 
that the office of the company was a part of the premises used by 
Walter Kip for a law office, and that the company paid Walter Kip 
the sum of $25 per annum for their use of the same, and for his 
services in taking charge of the books of the corporation required 
by law to be kept therein. This payment was made by the com- 
pany to Kip from the date of its organization until January, 1897, 
when a receiver was appointed for said corporation on the ground 
of insolvency. From the date of the incorporation of the company 
untîl 1896 the law relating to the service of process in personal ac- 

1 Service of process on foreign corporations, see note to Bldred v. Car Co., 
45 C. O. A. 8. 
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tipns on résident corporations was set out in section 87 of the act 
911^75 (Révision N. J. p. 924), which provides as foUows: 

' fThftt whenever ony pet^<^al action shall be commenced agalnet a corpo- 
ration In any of the courts of law of thls state, the flrst process to be made 
use of may be a summons a copy whereof may be served oh the président or 
other head offlcer of said corporation, or left at his dwelllng house or usual 
place of abode, * • * and in case the président or other chief offlcer 
can not be found In thls state • • • then a copy of sald summons shall 
be served upon the clerk or secretary and if no clerk or secretary then on 
one of the directors. • • •" 

Section 49 of the same act provided that it should be the duty 
of the directors of every corporation each year to file in the office 
of the secretary of state a complète list "* * * of the nanies of 
the directors, trustées and officèrs of said corporation, with the rési- 
dence of each, and also to designate the business and location of 
the principal office or place of business of the company in this 
state;" It iS apparent from a considération of thèse sections that 
"the désignation of the business and location of the principal office 
or place of business of the company" was not required for the pur- 
pose of providing a means through which service of process might 
be made upon the corporation, for the law expressly provides for 
such service upon the président or chief officer, the clerk or secre- 
tary, or a résident director, personally or at their respective places 
of abode. In 1896 there was a change in the law, and the forty- 
third section of ah act reSpecting corporations (chapter 185, p. 277, 
Laws 1896) provided that every corporation should file annually 
with the secretary of state the "names of ail directors and ofïîcers," 
etc., "* * * and the location * * * of its principal office 
in this state, and the name of the agent in charge of said office upon 
whom process against the corporation may be served," and provided 
that every corporation failing to comply with the law in this re- 
spect should forfeit to the state $200, to be recovered, etc. The law 
of 1896, supra, in section 87, also provided that "in any personal 
action commenced against any corporation in any of the courts of 
law in this state the first process to be made use of may be a sum- 
mons a çopy whereof may be served on the président or other head 
officer or agent in charge of its principal office in this state or left 
at his dwelling house or usual place of abode * * * and in 
case said président or other head officer or agent can not be found 
* * * then a copy of said summons shall be served" on the 
clerk or secretary or on one of the directors, etc. The efïect of 
this section was to add to the number of those upon whom process 
against the corporation -might be served a person whom the com- 
pany thereafter and froin time to time should designate for the 
purpose and place in charge of its principal office. The law went 
into effect July 4, 1896; the company failed and neglected to desig- 
na.le any agent in charge; and in January, 1897, the company was 
jùdidâlly declared insol^^ent, and its directors and officèrs enjoined 
froifl exercising any of the privilèges or franchises of the corpora- 
tion, and a réceiver was appointed to take the charge and man- 
agement of the company's afïairs. Until the receiver's appointment 
the défendant company rented its principal office in New Jersey from 
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Mr. Walter Kip, and, in addition to the payment to him of renf 
therefor, remunerated him for his care of their books which the 
law required them to keep therein. The company never made him 
agent in charge upon whom process might be served, nor did he 
become such from the fact that he was the landlord of the corpo- 
ration and the custodian of their property. Upon the appointment 
of the receiver it may be presumed that he, in accordance with his 
duty, took charge of the books of the company; and, from his 
failure to pay rent, it may be inferred that he relinquished the office 
which the company had rented from Mr. Kip. The duties of Mr. 
Kip were ended, his connection with the company severed. He 
never had been designated as agent in charge upon whom service 
could be made and upon the receiver's appointment; was in no 
sensé an employé or agent of the company upon whom devolved 
any duty to notify the receiver, who became the custodian of the in- 
terests of the corporation, that service of process had been made 
upon him. In my opinion, the service of the summons in this case 
upon Walter Kip was insufficient, and should be set aside. 



PEUEEUNG V. CAETEE-CEUMB CO. 

(Circuit Court, S. D. Oblo, W. D. January 11, 1899.) 

CoNTRACT— Répudiation— Actions for Installments. 

Where one répudiâtes a contract by which he Is bound to make certain 
payments at certain times, the other party Is not bound to sue for dam- 
ages as for a breach, or to wait till ail the Installments are due, but 
may brlng separate actions for Installments as they become due. 

C. W. Baker, for plaintiflf. 

O. M. Gotschall and Jos. Wilby, for défendant. 

THOMPSON, District Judge. On August 14, 1894, Peurrung 
Bros. & Co. and the Carter-Crume Company entered into an agrée- 
ment by the terms of which Peurrung Bros. & Co. agreed to wafve 
ail claim to and rights under a certain contract between Peurrung 
Bros. & Co. and Tower & Matthews for the manufacture and sale 
of wooden butter dishes; and the Carter-Crume Company, in 
considération thereof, agreed to pay Peurrung Bros. & Co. $3,000 
per annum, for the term of 3 years and 6J months, in monthly in- 
stallments of $250 on the isth day of each month. Among other 
things, the contract further provided that the Carter-Crume Com- 
pany should sell Peurrung Bros. & Co. 1,500,000 wooden dishes from 
the factory of Tower & Matthews at certain priées, and also sell 
them wire end dishes with certain favorable discounts from the 
market price, reserving the right to ship the dishes from the fac- 
tory nearest to destination; and, in considération of the discount 
aliowed and other valuable considérations, Peurrung Bros. & Co. 
agreed not to purchase wire end dishes from any other firm or cor- 
poration, and not to give or allow to any customer any part of the 
discount aliowed. And it was further provided that as the agrée- 
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ment was based upon a contract of even date made between the 
Garter-Çrume Company and Tower & Matthews, by the terms of 
which it was provided tHat that contract might be annulled by the 
Carter-Crume Company on the ist day of March of any year, it 
was also agreed that, îf that contract — ^the contract between the 
Carter-Crume Company and Tower & Matthews — should be an- 
nulled, then the contract between Peurrung Bros. & Co. and the 
Carter-Crume Company might also be annulled on the ist day of 
March of any year, by the Carter-Crume Company giving 90 days' 
written notice thereof. Under this contract the monthly installments 
of $250 were paid up to and including the installment due Septem- 
ber 15, 189s, amounting to $3,000. On September 20, 1895, the 
Carter-Crume Company, in writing, notified Peurrung Bros. & Co. 
that they would no longer be bound by the contract, and thereafter 
refused to make any further payments to Peurrung Bros. & Co. 
under the same. Afterwards, on September 29, 1896, Joseph P. 
Peurrung, as the assignée of Peurrung Bros. & Co., brought suit in 
this court against the Carter-Crume Company for the installments 
due upon the contract up to that date, to wit, from and including 
the installment due October 15, 1895, up to and including the install- 
ment due September 15, 1896, amounting to $3,000, and on April 
3, 1897, pbtained judgment for that amount, with interest. After- 
wards, on June 14, 1898, Joseph P. Peurrung brought this suit to 
recover the remainder of the . installments due under said contract. 
The case was tried to the jury, and at the conclusion of the évidence 
counsel for the plaintifï moved the court to withdraw from the con- 
sidération of the jury the second and third défenses of the answer, 
upon the ground that they wére not sufiîcient in law to constitute 
défenses to the action. The motion was sustained, and thèse dé- 
fenses were withdrawn from the considération pi the jury. The 
case was then submitted to the jury upon the remaining défenses, 
and they returned a verdict for the plaintifï for the amount claimed, 
$4,625, with interest. 

The case is now presented to the court upon two motions : First, 
a motion for a new trial, which, without discussion, is overruled; 
second, a motion for judgment non obstante veredicto, This latter 
motion is predicated upon the third défense of the answer, — one of 
the défenses which was withdrawn from the considération of the 
jury. The claim made in support of the motion is that the contract 
sued on is entire and indivisible, and that the judgment in the for- 
mer case is a bar to a recovery in this case. It is argued that 
the letter of the Carter-Crume Company of September 20, 1895, 
to Peurrung Bros. & Co., was a répudiation of the contract,— -a total 
abandonment or breach of the contract on the part of the Carter- 
Crume Company, — such as (i) required Peurrung Bros. & Co. to 
treat their claim against the Carter-Crume Company as a "single 
cause of action upon the contract," and at once bring an action for 
the entire amount claimed, whether due or not (Suth. Dam. § 108) ; 
or (2) gave them an élection either to pursue that course, or to 
treat the contract as subsisting, and wait until ail the unpaid install- 
ments became due, and sue for thq entire amount. To support this 
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claim a great many cases are cited to show that running accounts, 
contracts for the payment of a sum of money in installments, and 
service contracts providing for weekly, monthly, or quarterly pay- 
ments of wages, are single and indivisible, in the sensé that upon 
breach but one cause of action arises or can be prosecuted thereon, 
and that such cause of action cannot be split up so as to maintain 
separate actions on the several installments, etc., but that a recov- 
ery on one installment will be held to cover the entire claim, and 
bar any other suit on the contract for any other installment. But 
when the cases are examined it will be found that the rule which 
the courts seek to enforce is that ail such installments as may be 
due at the time of bringing the action shall be regarded as one 
entire, indivisible cause of action, which cannot be split up for the 
purpose of bringing more than one suit, and does not and never was 
intended to cover installments not due. Guernsey v. Carver, 8 
Wend. 492, 24 Am. Dec. 60; Bendernagle v. Cocks, 19 Wend. 207; 
Perry v. Dickerson, 85 N. Y. 345, 39 Am. Rep. 663 ; Jex v. Jacob, 
7 Abb. N. C. 452 ; Burritt v. Belfy, 47 Conn. 323, 36 Am. Rep. 79 ; 
Hallack v. Gagnon (Colo. App.) 36 Pac. 70; Underhill v. CoUins 
(Sup.) 15 N. Y. Supp. 495 ; Lorillard v. Clyde, 122 N. Y. 41, 25 N. 
È. 292, 19 Am. St. Rep. 470. While the contract is subsisting each 
installment may be sued for as it becomes due. But where the pay- 
ments under the contract require an accounting to détermine the 
amount, or where the contract provides for but a single payment, 
the party entitled to the payment must either accept the breach 
and sue for damages, or wait until the expiration of the contract 
and then sue for the total amount. In such cases it cannot be said 
that the amount claimed is due until an accounting be had or the 
contract expires. In this case, hovvever, the contract fixes the 
amount and date of payment of each installment, each installment 
becoming due on the isth day of each month. And the party not 
in fault may elect to treat the contract as subsisting. The party 
in fault cannot put an end to the contract, of his own will, so as to 
deprive the other party of any of the benefits of the contract accru- 
ing from its continuance. To permit him to do so would enable him 
to take advantage of his own wrong. If the party not in fault elects 
to accept a total breach of the contract tendered by the other party, 
then the whole claim becomes due, and he may bring an action to 
recover the entire amount, or, perhaps more properly speaking, 
he may claim and recover damages covering the entire amount. 
If he elects to treat the contract as subsisting, then it continues for 
the benefît of both parties. The party making the élection must 
stand ready at ail times to perform the contract on his part, and 
the other party may repent and perform. A total breach or ré- 
pudiation of the contract is regarded in the eye of the law as a pré- 
vention of performance by the other party, and justifies his élection 
to treat the contract at an end and sue for his entire claim. Railway 
Co. V. Richards, 152 111. 59, 38 N. E. 773, 30 L. R. A. 33. 

In this case the Carter-Crume Company repudiated the contract, 
but the plaintifï chose to keep it alive. He never replied to the 
letter of September 20, 1895, from the Carter-Crume Company re- 
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pudiating the contract, but made a demand for and brought suit 
for the installments then due, and afterwards brought this suit 
for the remaining installments when they became due. The perform- 
ance required of him was of a négative character, but it is conceded 
that hé refrained from doing the things prohibited to him by the 
contract, and the défendant has never availed itself of the oppor- 
tunity to repent and perform- I am still of the opinion that the 
third défense set up in the answer does not, in law, constitute a 
défense to the action, and the motion for judgment notwithstanding 
the verdict will be overruled, and judgment will be entered on the 
verdict. 



In re HOWELL, 

(District Court, N. D. Georgla. May 14, 1901.) 

No. 559. 

CONVETAHCB— TiTLB— MOKTGAGE— USURT. 

Under Code Ga. § 2892; providing that ail tltles to property made as 
a part of a usurloua contract are vold, an assignment of a bond for 
tltle, made in terms to secure an indebtedness to the assignée, is, in 
efCect, a mortgage, and valid, though the loan is usurious, since It does 
not convey a title. 

In Bankruptcy. 

Thompson & Farmer, for objectors, cited: 

Zellner v. Mobley, 84 Ga. 746, 11 S. B. 402; Johnson v. Wheelock, 56 Ga. 
38; Carswell v. Hartridge, 55 Ga. 414; Caswell v. Banking Oo., 50 Ga. 70. 

L. L. Middlebrooks and E. F. Edwards, for objectors. 

L. F. Rogers and J. G. Lester, for Clark Banking Ce, cited : 

Code Ga. |§ 2812, 2956, 2959, 29(50, 3682; Glbson v. Warden, 14 Wall. 244, 
20 L. Ed. 797; Oook t. Tullls, 18 Wall. 332, 21 L. Ed. 933; Henderson v. 
Hackney, 23 Ga. 384; Haekney v. Rome, 33 Ga. 231; Ford v. Finney, 35 
Ga. 258; Bank v. Slbley, 71 Ga. 726; Walter v. Kierstead, 74 Ga. 25; Smith 
V. Jennlngs, 74 Ga. 553; Partridge r. Williams' Sons, 72 Ga. 807; Hodge v. 
Brown, 81 Ga. 276, 7 S. E. 282; Whlte v. Kennon, 83 Ga. 343, 9 S. E. 1082; 
KaUroad Co. r. Theus, 91 Ga. 41, 16 S. E. 208; Holliday v. Banking Co., 92 
Ga. 675, 19 S. E. 28; Banking Co. v. Peacock, 103 Ga. 182, 29 S. E. 752; Pierce 
V. Parrlsh, 111 Ga. 729, 37 S. B. 79. 

NEWMAN, District Judge. The bankrupt, on the 26th day of 
May, 1893, was the owner of a pièce of real estate in the town of 
Oxford, Ga. On that day she executed to the Mutual Aid, Loan & 
Investmeht Company of Atlanta, Ga., a deed to secure the payment 
of a certain sum of money borrowed from the investment company, 
receiving from it a bond to reconvey said property upon the payment 
of the borrowed money. On February 17, 1897, the bartkrupt bor- 
rowed an additional sum from the Clark Banking Company of Cov- 
ington, Ga., and transferred the bond for title to the bank, to se- 
cure the payment of this sum so borrowed. The entry on the back 
of the bond for title is as foUows : "I hereby transfer the within bond 
for title to Clark Banking Co. of Covington, Ga., ail my rights under 
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this bond, as security for indebtedness to them. Feby. I7th, 1897. 
Sarah A. Howell." It is conceded that the bankrupt agreed to pay 
the Clark Banking Company usurious interest. Subsequently to 
this, on October 18, 1897, the bankrupt executed certain mortgages 
to Thompson & Farmer on the same real estate. 

An issue arose before the référée in the bankrupt case as to wheth- 
er or not the usury in the transaction with the Clark Banking Com- 
pany would render void the transfer of the bond for title, and give 
Thompson & Farmer a lien inferior only to that of the Investment 
Company, whose first lien is recognized by ail parties. 

Section 2892 of the Code of Georgia is as foUows: "AU titles 
to property made as a part of an usurious contract or to évade 
the laws against usury, are void." The suprême court of the state 
of Georgia, in applying this section, hâve held that, as the sec- 
tion itself provides, titles are void, but mortgages and liens to se- 
cure indebtedness are not. The référée held that the transfer of this 
bond for title was a mère lien on the bankrupt's equity in the real 
estate in question. I think the référée was right. The transfer itself 
provides that it is made as security for indebtedness. It does not 
convey title, and in my opinion is not obnoxious to the section of 
the Code referred to. The décision of the référée will be sustained. 



In re FALCXÏNER. 

(Circuit Court of Appeals, Eighth Circuit. June 18, 1901.) 

No. 23. 

Bankruptct — Exemptions — Selbction. 

Under the statute of Arkansas (Sand. & H. Dlg. c. T8, ?§ 3716, 3718), 
whlch permlts a debtor who is marrled or the head of a famlly to sélect 
and hold as exempt "spécifie articles," not exceedlng In value the sum 
of $500, a bankrapt who Is a marrled man may clalm hls exemption 
In money as well as In property, and where, at the tlme of flling hls 
schedule, he claims articles of property of less value than $500, he may 
amend such schedule to include a sum of money subsequently surren- 
dered to the trustée by a creditor, as the proceeds of property traus- 
ferred to him by the bankrupt and constitutlng a préférence, and may 
at the same tlme clalm the remalnder of hls exemption theref rom. 

Sanbom, Circuit Judge, dissentlng. 

Pétition for Review of Order of the District Court of the United 
States for the Western District of Arkansas, in Bankruptcy. 

William A. Falconer, in pro. per. 

Homer C. Mechem and Edgar E. Bryant, for respondent. 

Before SANBORN atid THAYER, Circuit Judges, and ADAMS, 
District Judge. 

THAYER, Circuit Judge. The petitioner, William A. Falconer, 
seeks by this proceeding to review an order made by the United 
States district court for the Western district of Arkansas, allowing 
J. M. Hamilton, who had previously been adjudged a bankrupt, the 
sum of $414, as an exemption out of certain moneys which had been 
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paid to the petitioner as trustée of the bankrupt's estate, under.the 
f oUowiûg circumstahces : 

Hattulton was adjudged a bankrupt on March 17, 1899, under an 
invomntary pétition in bankruptcy which was filed against him by 
three of bis creditors. On March 24, 1899, he filed his schedules 
in bankruptcy, wherein he claimed as exempt certain spécifie articles 
of perisonal property of the aggregate value of $86, and further stated 
that he was a married mari and the head of a family, and a citizen 
and résident of Johnson couhty, in the state of Arkansas. Within 
four months preceding the commencement of bankruptcy proceed- 
ings Hamiltori had conveyed to the Bank of Clarksville certain Per- 
sonal property to secure an indebtedness which he owed to it, the 
conveyancé being made under such circumstances that it operated 
as a préférence. Prior to the institution of bankruptcy proceedings 
the Personal property so transferred had been sold by the bank, for 
which it had received the sum of $565.25. At the first meeting of 
Hamilton's creditors, to wit, on April 10, 1899, the Bank of Clarks- 
ville presentêd its claim against the bankrupt amounting to the sum 
of $983.25, and asked leave to surrender the préférence which it had 
received and to prove the entire amount of its claim as an unsecured 
debt. Such leave was granted, and the bank thereupon paid to the 
trustée the sum of $565.25, which it had received from the sale of 
the Personal property aforesaid. On the same day that the money 
in question was paid to and received by the trustée, the bankrupt 
filed an amended schedule of assets, embracing therein the sum of 
$565.25 which had been paid to the trustée, and claimed a part there- 
of, to wit, $414, as exempt. Such claim on the part of the bankrupt 
was allowed by the trustée, and the sum so allowed, in addition to 
the spécifie articles of personalty theretofore claimed as exempt, 
increased his total exemptions to the full amount allowed by law. 
Exceptions were taken to the latter allôwance of $414, by one of 
the bankrupt's creditors, but the district judge, after a hearing had 
upon the exceptions, approved the action of the trustée in making 
the same. It is this latter order which we are called upon to review. 

Sçttion 6a of the bankrupt act of July i, 1898 (30 Stat. c. 541, 
p. 548), déclares that "this act shall not aiïect the allôwance to bank- 
rupts of the exemptions which are prescribed by the state laws in 
force at the time of the filing of the pétition in the state wherein 
they hâve had their domicile for six months, or the greater portion 
thereof, immediately preceding the filing of the pétition" ; and the 
laws of Arkansas on the subject of exemptions, which were in force 
when the bankruptcy proceedings against Hamilton were inaugu- 
rated/ <^eclare, in substance (vide Sand. & H. Dig. Ark. c. 78, §§ 3716, 
3718), that âny residehtbf the state who is married or the head of 
a family may sélect spécifie articles, not exceeding in value the sum 
of $5po, in addition to his wearing apparel and that of his family, 
and that the same shall be exempt from seizure on attachment or 
sale on exécution or other process emanating from any court, to en- 
forcè a debt created by contract. They also provide, in substance, 
that , whenever any résident of the state, upon the issuance against 
him, for the collection of a debt created by contract, of an exécution 
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or other process against his property, shall désire to daim any of the 
exemptions allowed by the constitution and laws of the state, he 
shall prépare a schedule, verified by affidavit, of ail of his property, 
including moneys, rights, crédits, etc., and specify the particular 
property which he claims as exempt, and that, after giving five days' 
notice in writing to the opposite party, his agent or attorney, he 
shall file the same with the justice or clerk issuing the process, and 
that the justice or clerk shall thereupon issue a supersedeas staying 
any sale or further proceeding under such process against the prop- 
erty of the debtor in such schedule described, and that no alias exé- 
cution shall be levied on property which has been so relieved from 
seizure until one year after the date of the filing of the aforesaid 
schedule of exemptions. 

It is insisted by the petitioner that the bankrupt should hâve made 
his claim to be allowed the amount of his statutory exemption out of 
the proceeds of the property which had previously been conveyed to 
the Bank of Clarksville, when he filed his schedule on March 24, 
1899, and that because he failed to make such a claim at that time 
he thereby waived his right to resort to that îund for his exemp- 
tion. We think, however, that this position is untenable. When 
the bankrupt filed his original schedule it was not known that the 
proceeds of the property previously conveyed to the bank would ever 
become a part of the bankrupt's estate. The bankrupt himself could 
not challenge the validity of that conveyance, and whether the fund 
would become a part of his estate in bankruptcy depended altogether 
upon such action as the trustée might take to recover it, and upon the 
outcome of litigation brought for that purpose, if the fund was not 
voluntarily surrendered by the preferred creditor. Under thèse cir- 
cumstances, we think that the bankrupt was under no obligation at 
the time he filed his original schedule to claim his exemption out of 
the fund in controversy, or to indicate his intention to do so if the 
fund should be recovered by the trustée or surrendered voluntarily 
by the creditor. In making his claim for exemption in the first in- 
stance his choice was necessarily confined to such property as he 
could himself lay claim to, at the time, as forming a part of his 
estate. His right to sélect other property then held by third par- 
ties, whose title could only be challenged by the trustée, arose, and 
in the nature of things could be exercised only, when the title by 
which it was held was vacated, and the property became actually, 
as well as potentially, a part of his estate. It was not until then 
that the bankrupt court could exercise dominion over the fund in 
controversy by directing a part thereof to be paid to the bankrupt 
on account of his exemption; and, as the bankrupt acted promptly 
in making his claim upon the fund as soon as it was surrendered 
to the trustée, we perceive no substantial reason for rejecting the 
claim because it was not interposed at an earlier date or when the 
original schedule was filed. 

The petitioner further insists that, under the Arkansas statute re- 

lating to exemptions, the bankrupt was required to sélect spécifie 

articles of personalty to make up his exemption, and that under no 

circumstances can he be permitted to take the proceeds of property, 

110 F.— -8 
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Dncea part of his estate, but which bas been sold and reduced to 
money, This contention appears to be based wholly on two déci- 
sions of the suprême court of Arkan,^aSj. pamely : King v. Ruble, 
54 Ark, 418, 16 S. W. 7, and Surrajl' v.' Young, 55 Ark. 447, 18 S. 
W. 539. In the first of thèse cases (King v. Ruble), it vvas held that 
the réservation by an ihsplvent assignor from the proceeds of Per- 
sonal property assignèd, of a sum of money equal to his exemptions, 
is an unlawful benefit to the assignor at the expense of his cred- 
itors, and that , such a réservation will not be allowed. In the other 
case (Surratt v. Young) it was decided that when personal prop- 
erty is attached the debtor, if he has an opportunity to do so, must 
sélect those articles of personalty which he chooses to hold as ex- 
empt, and that he cannot claim his exemption out of the proceeds 
of the sale after the attached property has been sold under judicial 
process. The reasons assignèd for thèse décisions were that it would 
operate to the préjudice of the creditors if debtors were allowed to 
stand by and sufifer their property to be sold at the expense of their 
creditors, and subsequently claim their entire exemption out of the 
proceeds. Neither of thèse décisions holds, however, nor does the 
local statute so déclare, that a debtor may not claim his exemption 
in money as well as in property, and the présent case seems to be 
one in which the bankrupt should receive his exemption in money. 
If he had himself sold the property, as he had an undoubted right 
to do at the time it was sold by the Bank of Clarksville, and had 
had the proceeds of the sale in his possession when he was adjudi- 
cated a bankrupt, he could doubtless hâve claimed $500 thereof as 
exempt, and we can perceîve no substantial reason for denying his 
right to claim a part of the fund in controversy when it appears 
that prior to the commencement of bankruptcy proceedings the prop- 
erty out of which the fund arose had been sold by a third party, to 
whom he had transferred it as security for an honest indebtedness, 
and such third party has surrendered the fund to the trustée. In 
the State of Arkansas it is held that when land in which a home- 
stead right inheres is conveyed by a debtor in fraud of his creditors, 
and the conveyance is subsequently annulled at the instance of cred- 
itors, the debtor does not thereby forfeit his exemption, but may 
assert his right thereto, and may hâve his homestead set apart out 
of the land, even as against creditors who hâve succeeded in an- 
nulling the fraudulent conveyance. Carmack v. Lovett, 44 Ark. 180. 
A similar doctrine prevailed under the bankrupt law of 1867. It 
was uniformly held, in controversies arising under that act, that, if 
the assignée recovered property which had been conveyed in fraud 
of the provisions of the act, the bankrupt could successfully assert 
any homestead exemption right which he originally possessed in the 
property recovered by the assignée, and that the right was not for- 
feited by the debtor's fraudulent conduct. Cox v. Wilder, 2 Dill. 
45, Fed. Cas. No. 3,308; In re Detert, 7 Fed. Cas. 545 (No. 3,829); 
McFarland v. Goodman, 16, ped. Cas. 90 (No., 8,789); Penny v. 
Taylor, 19 Fed. Cas. 194 (No. 10,957) ; In re Poleman, 19 Fed. Cas. 
918 (No. 11,247). The same doctrine has been approved by the cir- 
cuit court of appeals for the Sixth circuit in a case arising under 
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the présent bankrupt law (In re ToUett [C. C. A.] io6 Fed. 866), 
wherein it was held that the conveyance of property without fraud 
in fact, even though there was constructive légal fraud, does not 
bar the right of the bankrupt to claim a homestead in the property 
when it is recovered by the trustée. 

We are of opinion, therefore, that Hamilton did not forfeit his 
right to claim his exemption out of the personal property transferred 
to the Bank of Clarksville, although such transfer at the time it was 
made operated as a préférence. It was not fraudulent in fact, the 
conveyance having been made to secure an honest indebtedness due 
to the bank, but was simply voidable under the provisions of the 
existing bankrupt law. It ought not to be held, we think, that a 
transfer of personal property which is affected with no other vice 
than that it falls within the prohibition of the bankrupt law against 
preferring creditors, opérâtes as a forfeiture or waiver of the bank- 
rupt's right to claim such exemption as the law allows out of such 
property or its proceeds when it has been restored to his estate and 
comes into the possession of his trustée. It would certainly be a 
harsh rule, and one that is not consonant with the humane purpose 
which has led to the enactment of exemption laws, to hold that if a 
bankrupt makes a payment or transfers property by way of security 
to one of his creditors, and such money or property is subsequently 
recovered by his trustée and becomes a part of his estate which the 
bankrupt court is called upon to administer, no part of the money or 
property so recovered can be set apart to the bankrupt to satisfy his 
claim for exemptions, although he may hâve no other property out 
of which the amount of his statutory exemption can be paid. The 
présent bankrupt law does not make it a ground for refusing a dis- 
charge that the bankrupt has transferred property to one or more 
of his creditors which opérâtes as a préférence, and we perceive no 
adéquate reason for holding that such a transfer of property places 
the same, or the proceeds thereof if it has been sold by a créditer, 
beyond the reach of a claim for exemptions when it is restored to 
his estate. No bankrupt should be deprived of his exemptions by a 
narrow and strict interprétation of laws which were passed for his 
benefît and prompted by a wise and humane public policy. The or- 
der made below was, in our judgment, a proper order, and the péti- 
tion to review'the same is accordingly dismissed. 

SANBORN, Circuit Judge (dissenting). May a bankrupt by pre- 
ferring a favored creditor transform a statutory exemption of spécifie 
articles of personal property of the value of $500 to be selected by 
him into a preferential lien upon a part or ail of his property for $500 
in cash? The opinion of the majority is, in efEect, an affirmative 
answer to this question, while, in my opinion, it should be answered 
in the négative. This bankrupt was entitled to an exemption of spé- 
cifie articles of personal property to be selected by him, and to that 
exemption only. Without making any sélection, he made a prefer- 
ential conveyance of his goods to a creditor. This creditor sold thèse 
goods for $565.25, deducted $23.75 expenses of sale, surrendered the 
balance to the court, and the court has applied this balance first to 
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the payment of $414 claimed by the bankrupt as a part of his exemp- 
tion, and the remainder, $127.50, to the benefit of the creditors. The 
resuit is exactly what it would hâve been if the bankrupt had been 
invested with a first lien upon ail his property to secure the payment 
to him of $500 in cash, and this resuit appears to me to be unwarrant- 
ed by the law, unjust, and inéquitable. 

I. The exemption which the bankrupt is hère enforcing is granted 
to him by the constitution and statutes of Arkansas in thèse words : 
"The Personal property of any résident of this state who is married 
or the head of a family, in spécifie articles to be selected by such 
résident, not exceeding in value the sum of five hundred dollars, 
* * * shall be exempt." Section 2, art. 9, Const. Ark. This sé- 
lection is required to be made by means of an affidavit of the debtor 
"specifying the particular property which he claims as exempt." 
Sand. & H. Dig. § 3718. A debtor is legally and morally bound to 
pay his debts, and the rule is that ail his property not expressly ex- 
empt by law is subject to appropriation by his creditors to satisfy 
their just demands. Exemptions constitute statutory exceptions to 
this rule of morals and of law. They are grants of spécial privilèges 
on certain conditions, and if a debtor would avail himself of them he 
must comply strictly with the conditions and pursue the terms of the 
grant. Moreover, thèse statutpry exceptions must be fairly and 
reasonably interpreted, so as to effect the évident purpose intended, 
and to prevent the plain mischiefs deprecated by the legislators. In 
the light of thèse considérations, the législative permission to a debtor 
to sélect and retain a tract of land of the value of $1,500 as a home- 
stead cannot be lawfully construed to be a warrant for him to sell, or 
to authorize the sale of, a large part or ail of his real or personal 
property, and to take from the proceeds, of this sale $1,500 in money 
as a homestead. Nor is it perceived how the grant by the state of 
Arkansas to a debtor of the right to sélect and retain spécifie articles 
of Personal property free from the claims of his creditors can be law- 
fully held to empower him, without making any sélection, to sell, or 
to authorize a favorite creditor to sell, a large part or ail of his gênerai 
estate, and to take $500 in money ont of the proceeds as the spécifie 
articles selected by him as exempt. The constitution and statutes 
of Arkansas neither authorized this bankrupt to sell, nor to empower 
the Bank of Clarksville to sell, his unselected personal or real prop- 
erty to raise money to pay him $500 in préférence to ail his creditors. 
It seems to me that hère is one of the fundamental errors of the ma- 
jority. This bankrupt was entitled to spécifie articles of personal 
property selected before their sale, and to those only. If he had se- 
lected and set thèse articles apart before the Bank of Clarksville made 
the sale, and if their proceeds had been kept separate from the pro- 
ceeds of his unexempt property, it may be that he could hâve been al- 
lowed thèse proceeds. But when, without sélection, he conveyed the 
property he might hâve claimed as exempt, and permitted this to be 
sold, and its proceeds to be mixed inextricably with property which 
he could not hâve claimed as exempt, he waived and lost ail claim to 
this exemption, and his carelessness and disregard of the law should 
not be permitted to transform his lost right to sélect and retain 
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Spécifie articles înto a preferential lien upon the proceeds of his un- 
selected property. 

2. This exemption is granted by the constitution and statutes of 
Arkansas. The construction by the suprême court of that state of 
that constitution and of those statutes in this case, in which no ques- 
tion of gênerai or commercial law or of right under the constitution 
or laws of the United States is involved, is binding upon this court, 
and ought to be followed. Madden v. Lancaster Co., 65 Fed. 188, 
192, 12 C. C. A. 566, 570, 27 U. S. App. 528, S36; Dempsey v. Town- 
ship of Oswego, 4 U. S. App. 416, 435, 2 C. C. A. iio, 112, 51 Fed. 
97, 98; Rugan V. Sabin, 10 U. S. App. 519, 3 C. C. A. 578, 53 Fed. 
415; Travelers' Ins. Co. v. Oswego Tp., 19 U. S. App. 321, 327, 
7 C. C. A. 669, 674, 59 Fed. 58, 61; Claiborne Co. v. Brooks, m 
U. S. 400, 410, 4 Sup. Ct. 489, 28 L. Ed. 470; Bolles v. Town of 
Brimfield, 120 U. S. 759, 763, 7 Sup. Ct. 736, 30 L. Ed. 786; City of 
Détroit v. Osborne, 135 U. S. 492, 499, 10 Sup. Ct. 1012, 34 L. Ed. 
260. That court has expressly decided that a debtor who, without 
selecting spécifie articles of personal property which he might hâve 
claimed as exempt under this constitution and thèse statutes, permits 
them to be sold indiscriminately with others which he could not hâve 
claimed, cannot be lawfully permitted to receive from the proceeds 
of the mixed property the value, or any part of the value, of the 
articles which he might hâve selected and retained as exempt. King 
V. Ruble, 54 Ark. 418, 16 S. W. 7; Surratt v. Young, 55 Ark. 447, 18 
S. W. 539- 

In Surratt v. Young, which is the last décision of the Arkansas 
court upon this question, the debtor had made an assignment of Per- 
sonal property for the benefit of his creditors. A creditor had at- 
tached the assigned property, and had prayed for its sale pending the 
litigation. The debtor had consented to the sale. The property was 
sold for the sum of $506.65. The assignment was avoided. The 
debtor then filed his schedule, in which he claimed spécifie articles 
of property which had not been attached, of the value of $29.50, and 
$470 in cash from the proceeds of the sale. After citing the con- 
stitution and the statutes, the court said, among other things : 

"Thèse provisions seem to requlre that the debtor shall clairn bis exemp- 
tions in spécifie articles to be selected by him. Most of the authorities 
bearing upon the question, 'When must the sélection be made?' hold that 
It must be made in a reasonable time, and they aU seem to agrée, as far 
as we hâve examined, that as a rule the sélection must be made before 
the sale of the property, which is said, in most of the cases. In référence 
to a sale of the property attached on final process. It would seem that 
the clalm of exemption should be made in accordance strictly with the re- 
quirements of the statute, and In apt tlme, that the debtor may hâve the 
benefit of the humane provisions of the law in référence to exemptions, 
and that the creditor may not be prejudiced in his rights. Prima facie ail 
the property of the debtor is subject to sale on exécution for the payment 
of his debts. But the constitution confers upon him the privilège of claim- 
Ing spécifie articles of his property as exempt from exécution, and the 
statute points out particularly the manner in which this must be done, 
and provides that when It is thus done a supersedeas shall be issued to 
prevent the sale of the property thus selected as exempt. If the debtor 
were permitted to stand by and see his property sell without claiming his 
exemptions in spécifie articles, and then be allowed to claim the amount in 
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Tàluë of h!» exemptions ont of the proceeds of the sale ot hls property, It is 
not dlffleult to see how he mlght work thls to the préjudice of hls cred- 
Itop, and how «n Improvldent and thrif tless man, by permlttlng the sale of 
bis property exempt by law from exécution, and necessary for the use of 
hls famlly, mlght thwart the purpose of the law in securlng the rlght to a 
debtbr to clalm hls exemption." 

How much more may a debtor use his privilège to the préjudice of 
his créditer, and to thwart the purpose of the law, if he may convey 
his unselected property to a favored creditor, and permit him to sell 
it to raise money for his benefit. The judgment of the suprême 
court of Arkansas was that the debtor was entitled to no share of 
the proceeds of the sale, and in support of its décision it cited Weav- 
er's Appeal, i8 Pa. 309; MiUer's Appeal, 16 Pa. 303; King v. Ruble, 
54 Ark. 418, 16 S. W. 7 ; Norris v. Kidd, 28 Ark. 499 ; Healy v. Con- 
ner, 40 Ark. 352 ; Chambers v. Perry, 47 Ark. 400, i S. W. 700 ; 
Brown v. Peters, 53 Ark. 182, 13 S. W. 729. This décision of the 
suprême co^irt of Arkansas appears to me to be reasonable, right, ap- 
plicable, and controUing in this case. 

3. It is an established principle, in support of which the authorities 
are uniform, that identification and séparation of the exempt ar- 
ticles is an indispensable condition of the exercise of the right of 
exemption. If, through any act or omission of the debtor, the ar- 
ticles which he might hâve claimed as exempt hâve become so 
mixed with those which he could not claim that the former can be no 
longer identified and separated, the right to the exemption is gone. 
Freeman in his work on Executions states this rule in thèse words : 

"If exempt goods be so mlxed with others that they can no longer be 
identified, the rlght of exemption Is lost. The clalmant must always be able 
to point ont the property claimed. The exempt and nonexempt property 
bavlng been Inextrlcably blended, the exemption must necessarily be de- 
nled as to the whole; else the créditer Is compelled to suffer, and the debtor 
permltted to profit by the act or neglect of the latter." Freem. Ex'ns, { 
214a. 

Smith V. Turnley, 44 Ga. 243, 248; Miller's Appeal, 16 Pa. 300, 
303 ; Miller v. Sherry, 2 Wall. 237, 248, 17 L. Ed. 827 ; Norris v. 
Kidd, 28 Ark. 485, 499; Healy v. Conner, 40 Ark. 352, 358; Cham- 
bers V. Perry, 47 Ark. 400, 403, i S. W. 700; Friedman v. Sullivan, 
48 Ark. 213, 215, 2 S. W. 785. 

The bankrupt is barred by this rule from taking and retaining from 
the proceeds of this sale the $414 which has been allowed to him. 
His act in transferring his goods to the Bank of Clarksville, and his 
neglect to sélect from the articles transferred those he claimed as 
exempt before their sale, hâve estopped him from charging the pro- 
ceeds of this sale with the amount of the value of his exemption. He 
may not thus impose upon his creditors the expenses of the adminis- 
tration and sale of the property he might hâve claimed as exempt, 
and the necessary loss of a forced or speedy sale, while he secures 
to himself a first lien upon his unselected property, that was never 
given him by the law, for $500 in cash. There is nothing in the opin- 
ions of the courts in the authorities cited by the majority in conflict 
with this position. Those décisions ail treat of cases in which the 
bankrupt was able to identify the spécifie property or the proceeds of 
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the spécifie property which he was entitled to daim as exempt. In 
the case entitled In re Detert, 7 Fed. Cas. 545 (No. 3,829), the in- 
solvent conveyed his homestead and other property. He was en- 
titled to a homestead not exceeding in value $1,500. The assignée 
in bankruptcy recovered the property conveyed, and it was sold. 
The homestead was, howeyer, sold separately for the sum of $725. 
The bankrupt applied for an allowance out of the proceeds of the sale 
of his property of the sum of $1,500, the value of the homestead ex- 
emption which he was permitted to specify and retain by the law. 
The court denied his application, and allowed him only what his 
homestead yielded, the sum of $725. In ail the other cases cited by 
the majority in support of their view, — Cox v. Wilder, 2 Dill. 45, Fed. 
Cas. No. 3,308 ; McFarland v. Goodman, 16 Fed. Cas. 90 (No. 8,789) ; 
Penny v. Taylor, 19 Fed. Cas. 194 (No. 10,957) ; In re Poleman, 19 
Fed. Cas. 918 (No. 11,247), and In re ToUett, 3 Nat. Bankr. N. 454, 
105 Fed. 425, — the claim of the bankrupt which was allowed was for 
the spécifie land constituting the homestead, which he identifîed and 
claimed, and his claim was made and allowed before the property was 
sold. No authority that has been cited or found goes further than 
to hold that where a bankrupt can identify and set apart spécifie ex- 
empt property, or the proceeds of that very property, after a prefer- 
ential conveyance thereof has been avoided, he may yet assert his 
claim to it. On the other hand, the authorities which treat of the 
question uniformly hold, so far as I can discover, that when a bank- 
rupt has inextricably mixed the property which he might hâve 
claimed as exempt with that which lie could not hâve claimed, and 
has induced or permitted a sale thereof so that it is impossible to 
separate the proceeds of the former from those of the latter, he has 
thereby waived and lost his right to any exemptions in the mixed 
property or its proceeds, and has not promoted himself to the posi- 
tion of a preferential lienholder upon ail the property he has author- 
ized to be sold. Thus, in Weaver's Appeal, 18 Pa. 307, 309, the stat- 
ute granted to the debtor an exemption of the value of $300 in real 
estate or spécifie articles of personal property to be selected by him. 
He specified articles of property of the value of $64.17, and after the 
sale of his real estate claimed the balance of his exemption out of 
the proceeds of the sale, and the court below allowed him therefrom 
the sum of $235.83. The suprême court of Pennsylvania reversed 
the order of allowance, and held that the omission of the debtor to 
specify the property he claimed as exempt before it was sold, and its 
proceeds inextricably mixed with the proceeds of the other property, 
was a waiver of ail the advantages of the exemption. This, as we 
hâve seen, is the rule adopted and emphatically sustained by the dé- 
cisions of the suprême court of Arkansas in Surratt v. Young, 55 
Ark. 447, 449, 18 S. W. 539, and King v. Ruble, 54 Ark. 418, 421, 16 
S. W. 7, and it ought to prevail in this case. 

For the reasons which hâve now been briefly stated, I am of the 
opinion that the order allowing the bankrupt $414 out of the pro- 
ceeds of the mixed property, which he conveyed and permitted to be 
sold without selecting any exemptions from it, was erroneous, and 
should be reversed. 
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In re TBCOPA MINING & SMBLTING CO. 

(District Court, S. I>. CSallfomia, S. I>. July 12, 1901.) 

Baitkhuptot— Manufacturing Cohpokation— Opération of Smelter. 

A corporation whlch leases and opérâtes a mine and smelter at a point 
remote from a rallroad, and Inddentally conducts a store and boarding 
house for the accommodation of Its employés, and -whlch employs 2 or 3 
men In mlnlng, and 12 or 14 In smeltlng the ore so mined, its chief 
profit, bçlng derlved from the opération of the smelter, Is "engaged 
prlnclpaliy In manufacturlng," wlthln the meaning of Banlir. Act 1898, 
§ 4b, and may be adjudged an Inroluntary bankrupt. 

In Bankruptcy. On application to set aside adjudication. 

The following are the findings and opinion of the référée, William 
D, Stephens: 

Findings. 

(1) Tbat on the 14th day of Aprll, 190O, a credltors' pétition was flled here- 
In, praylng that sald corporation be adjudged banlirupt, and on May Ist 
thereafter an order was made by sald court adjudglng sald corporation a 
bankrupt, and referring sald cause to me as référée. That on June 16, 1900, 
the pétition of T. A. a™wn waè flled hereln, praylng to hâve the sald or- 
dér of adjudication set aslde, and that sald petitioner, Brown, was informed of 
the pendency of the proceedlngs In bankruptcy hereln on May 14, 1900. (2) 
That more than six months prlor to the commencement of proceedlngs here- 
ln the sald corporation entered Into a contract wlth the owner of certain 
mines and a smelter situa ted In the désert région of Southern Callfornia, 
and one hundred miles from the nearest point on a railroad, whereby said 
corporation was placed In possession Of sald mines and smelter, and agreed 
to mine and smelt the ore of sald mines In sald smelter, paylng the own- 
ers 33^ per cent, royalty therefor. Sald company entered Into the per- 
formance of sald contract, and çontlnued to mine and smelt sald ore up to 
about MarCh 12, 1900. Sald mines were about &% miles from the smelter, 
and the ore Vas hatded to the smelter, and after belng smelted the buUion or 
plg riesultlng from the smeltlng, conslstlng of lead and sllver, was hauled 
to ManreL on the rallroad, and thence transported to Kansas City, Missouri, 
to a reflnery, at a cost of |32 per ton for transportlng by wagon and rail. 
The reflners separated the différent constituent metals In the plg or bulllon, 
and pald the shippers the market value thereof, after deductlng the charge 
for reflnlng. There were two or three men employed In mlnlng the ore, 
■whlch cost seventy-flve cents per ton, and there were twelve or fourteen 
men employed at smeltlng,— the cost of smeltlng belng $8.94 per ton. The 
business of mlnlng this ore could not hâve been successfully carried on wlth- 
out the smelter, neither could the business of smeltlng hâve been successfully 
carried on •v\ithout ore from the mines. The company. In order to supply the 
workmen wlth food, kept a boarding bouse at the smelter, at whlch the em- 
ployés were boarded at a charge of $1.00 each per day, and also kept and 
spld inerchândlse, such as was necessary or iisual In snçh places, for sale to 
the employés and others who wlshed to purchase. The keeplng of such board- 
ing bouse and the keeplng and selllng of such merchandise Is usual under 
thç drcumstances mentioned, and the mlnlng and smeltlng could not be 
well carried on wlthout It. Nor wonld the boarding house and merchandise 
bave been iept wlthout the mlnlng and smeltlng business also being done. 
The amount derlved by the company from the boarding house and sale of 
merchandise was about $600 per month, The ore of the mines was of no value 
untll It was smelted, owlng to remoteness from the rallroad and from mar- 
ket;. and the bulllon or plg, whlle M; had a market value there proportlonate 
upôn the assay, could not be fully reallzed upon until reflned, which refining 
could not be done there. The company was not the owner of any mine, 
and mlned only the ore from the mines mentioned, sind smelted no other 
ore than that from those mines. (3) I flnd the fact to be that the principal 
business of salid corporation was that of smeltlng, and that the profits aris- 
Ing from Its business arose prlnclpaliy from the smeltlng, and to a less ex- 
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tent from the keeping of a boardlng house and selling of merchandlse, and 
that there was no profit derived from niining alone, tut that sald minlng and 
the keeping of a boardlng house and merchandlse, and selling of merchan- 
dlse, were Incidental to and necessary to the carrying on of the smeltlng busi- 
ness, and that the minlng was done In order to smelt, and that the smelting 
■was not done in order to mine. (4) That, as a matter of fact and law, the said 
corporation was engagea prlncipally In manufacturlng, and la subject to the 
provisions of the banltrupt act. (5) That sald petitloner, T. A. Brown, dld 
not exercise due dUlgence in presentlng or flling his pétition herein, but was 
guilty of lâches and unreasonable delay in said respect. 

Conclusions of Law. 

A8 conclusiona of law from the foregoing, the référée flnds that said cor- 
poration was engaged prlncipally in manufacturlng, and is subject to the 
provisions of the bankrupt act as such manufacturer, and that the pétition of 
the sald T. A. Brown should be dismlssed at his cost, and that he is guilty 
of lâches and imreasonable delay in presentlng or flUng his pétition herein, 
and that Judgment be entered in favor of Gregory Perkins, Jr., et al., against 
the petitloner, T. A. Brown. for costs. 

Dated February 7, 1901. 

Opinion. 

From the findings herein it appears that the corporation was engaged prln- 
cipally in smelting, and It becomes necessary to détermine whether smeltlng 
is manufacturlng, under the provisions of the bankrupt act Smeltlng is a 
process by which ore is placed in an Incombustible réceptacle, wlth alternats 
layers of ore (sometlmes mixed with fluxes) and coke. It is then fired, and 
the ore, being melted, Is run ofC into a réceptacle apart from the slag or 
âross. The différent metale in the ore are not separated from each other in 
the process, but require reflning, which is a process by which they are sep- 
arated. In mines sltuated as the one mentioned in the findings, it is not 
usual to reflne the bullion or pig at the smelter, but it is shipped to large 
reflneries remote from the smelter; the reflners paying the market value of the 
refined metals after deducting charges for reflning. ïhe word "manufac- 
ture" is a compound word of Latin origin, derived from the words "manu" 
(ablatlve), by hand, and "facere," to do, to make, to form; but the meaning 
is not confined to that which is done by hand alone, but by machinery as 
well. The définition given by Webster is, to make or fabricate from raw 
materials by the hand, by art or machinery, and work into form convenient 
for use. Worcester has, in substance, the same définition. This définition 
must be taken as the popular and usual meaning of the word. Mr. Brande 
deflnes "manufacture" as a term employed to designate the changes or mod- 
ifications made by art or industry in the form or substance of material arti- 
cles in the view of rendering them capable of satisfylng some want or de- 
sire of man; and manufacturlng iudustry to conslst in the application of art, 
science, or labor to bring about certain changes or modlflcations of already 
existing materials. He ineludes under the term "manufacture" ail branches 
of industry, wlth the exception of fishlng, hunting, minlng, and such indus- 
tries as hâve for their object to obtain possession of material products in the 
State in which they are fashioned by nature. He says that the term is gen- 
erally applied to those departments of Industry in which the raw material 
is fashioned Into désirable articles by art or labor without the aid of the 
Boil, but that there is no real good reason for such limitation, and that it is 
obvions from the slightest considejation that agriculture is nothing but a 
manufacture, for the business of the agriculturist is to so dispose of the soil, 
seed, roanure. or other materials that they may supply him with other and 
more désirable products. Brande, Enc. tit. "Manufacture"; 14 Am. & Bng. 
Enc. Law, p. 257. Has the corporation hère, by smelting, made or formel 
anything useful? It has changed the form of the ore, by eliminatlng use- 
less matter, into that which is useful; and the product has another namo, 
being ore no longer, but "pig" or bullion, and having a market value de- 
pending upon its assay. In a strict sensé, man can create nothing. He can 
only alter the form of existing things. The ore, when taken from the mine 
"by the process of mining, is changed neither in form nor in substance, un- 
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}es4 teèakhig may be termed a change of form. It Is ore stiU. But when 
sinèlœa It is ore no longer, In form, and the substance Is altered by taklng 
aTt^y soine of Its component parts. There bas been altération,, and that by 
hunàan hands and machlnerj'. To my mlnd, it cornes clearly within the pop- 
ulàr définition of "manufacturlng." 

Wiiat llght do the décisions of the courts throw on the subject? It has 
been deddpd that mlnlng Is not manufacturlng, and this is obvious. If the 
corporation had been engaged In mlning alone, there could be no doubt but 
that the corporation was npt a Inanuf acturer. One may engage in miniug 
wlthout engaging In smelting, or In smelting wlthout mining. In fact, I 
thinli the two things are not generally donc by the same persons. The great 
smelters of the country, such as thoSe at Dènver and at San Francisco, and at 
Swansea, In Wales, If I amoorrectly informed, do only custom worlj, and 
do not mine thelr own ore. In the case of Eogers v. Danforth, 9 N. J. Eq. 
289, the court say: "What Is the définition for a forge or fumace far the 
manufacture of Iron? For, If there is a définition comprehended and under- 
Btood alilie by sclentiflc men and by mechanics acqualnted with the business 
referred to, such définition ought to control the court In Its construction of 
this covenant. What is such a forge or fumace? An establishment or me- 
chanical contrlvance by whîch iron is made or manufactured from the ore. 
From what Is iron manufactured? It is manufactured from ore." See, also, 
the same point, Attorney General v. Lorman, 59 Mlch. 157. 26 N. W. 311, 60 
Am. Rep. 287, and Ijawrence v. Allen, 7 How. 785, 12 L. IM. 914. I can see 
no distinction In prlnciple between thèse cases and the one at bar; the only 
différence In fact being that one is iron ore, and the other lead and silver. 
Both are converted by beat Into a mass, which Is not as yet worlted into its 
final form for use. The followlng hare been held to be manufactures: An- 
imal chareoal, produced by burnlng bone, and bonedust, produced by pul- 
verlzlng it. Schrlefer v. Wood, 5 Blatchf. 216, Fed. Cas. No. 12,481. Sait, 
when produced by bolling or evaporatlon. Id. Produclng and suppiying il- 
luvilnatlng gas. Nassau Gaslight Co. v. City of Brooklyn, 89 N. Y. 409. The 
tanning of leather. City of New Orléans v. Le Blanc, 34 La. Ann. 597. Ice, 
when made by artlflcial means. People v. Ice Co., 99 N. Y. 181, 1 N. E. 669. 
Tlœber split into staveg, or Into long pièces designed for shovel handles, U. 
S. V. Hathaway, 4 Wall. 404-408, 18 L. Ed. 385. Keeds which hâve been eut 
into square form. Fbppes v. Magone (C. C.) 40 Fed. 570. The slaughtering 
of hogs, and converting the flesh Into bacon, Engle v. Sohn, 41 Ohio St. 691, 
52 Am. Hep. 103. A flour mill furnished with a mlddlings purifier, bran 
duster, beltlng, and other machlnery. Carlin v. Assurance Co., 57 Md. 
515, 40 Am. Bep. 440. See the définition given by the court in this case. 
"tTnder the bankrupt law, one who prépares lumber, the growth of bis own 
land, for market, and sells it, is a manufacturer, wlthln the meanlng of the 
bankrupt act; and the land may almost be said to be incident to the lum- 
ber which usually forms its chief value, and the manufacture Itself is the 
njaln source of profit." In re Chandler, 1 Lowell, 478, Fed. Cas. No. 2,591. 
The above cases, analogous In prlnciple to the one under considération, would 
seem, clearly to establish the law to be that smelting, under the circumstan- 
ces ïn this case, Is manufacturlng. But one case was clted by counsel where 
the eontrary was held. In re Eollins Gold & Silver Min. Co. (D. C.) 102 Fed. 
983, in which the référée. In an obiter dictum, déclares the law to be that 
smelting is not manufacturlng. He gives no reason for such rule, nor do the 
authorltles bear hlm out. I therefore hold that smelting, under the cir- 
cumstances In this case, Is manufacturlng. 

The objection by Mr. Dunnlng, of counsel for respondent, to admission of 
the judgm'ent roU In the case of T. A. Brown agalnst the Tecopa Mining & 
Smelting Company, Is overruled, and sald copy of the judgment roU is ad- 
mltted in évidence. 

Otis & Gregg, for applicant. 
E. T. Dunning, for respondents. 

WELLBORN, District Judge. I am satisfied, from the évidence, 
that the said company is a manufacturing corporation, within the 
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meaning of the bankrupt law. This conclusion renders it unneces- 
sary for me to pass upon the question of lâches. The décision of 
the référée is afïirmed. 



In re GAUNKR. 

GAENKR V. FINDLEY. 

(District Court, N. D. Georgia. June 29, 1901.) 

No. 90. 

BAKKRurTCT — Intekest dp Wifk ik Lands— EsTOrPEL. 

A wife furnished one half the money i'rom lier separate estate for ttie 
purctiase of a farm, under an agreement between her and her husband, 
wtio furnished the other half, that they should be equal owners. The 
légal tltle remained in a third person as security for unpaid purchase 
money, but a bond for a deed had been executed to a prior purchaser, 
"Which was assigned to the husband, who promised, on his wife's object- 
Ing -when she learned such fact, that the deed should be made to both. 
Whlle the title stood in such condition the husband became a bank- 
rupt. Held, that the wife was not estopped to claim and recover her 
interest in the land as against the gênerai ereditors of her husband by 
the condition of the title or by any représentations by him as to his sole 
ownership, made without her consent or knowledge, whether the ques- 
tion be determined by the décisions of the suprême court of Georgia or 
of the suprême court of the United States. 

In Bankruptcy. On pétition of Mrs. Millie Garner, wife of the 
bankrupt, against his trustée. 

H. H. Perry, for complainant. 
Dean & Hobbs, for trustée. 
Howard Thompson, for bankrupt. 

NEWMAN, District Judge. On the I2th day of January, 1899, 
John D. Garner was adjudged a bankrupt. On October 3, 1899, 
Mrs. Millie Garner, wife of the bankrupt, filed her pétition on the 
equity side of the district court against the trustée, asking that she 
be decreed to hâve an undivided one-half interest in the equity in a 
certain tract of land in Hall county, Ga. The pétition was referred 
to the référée to take the évidence, and the facts, as gathered from the 
pleadings and the testimony so taken, are as foUows : That Mrs. 
MiUie Garner was married to John D. Garner on December 18, 1889, 
at which time she owned a farm in Hall county, and had in money 
$426 ; that she agreed with her husband to sell her farm and purchase 
jointly with him the land now in controversy, each paying one-half of 
the purchase money, and said purchase was made from H. T. Martin 
for $4,250, subject to a debt of $2,500 due to one Stanley, who held 
the légal title to the land, Martin having a bond for title thereto ; 
that Mrs. Garner sold her own farm for the sum of $1,670; that she 
turned over to her husband the sum of $2,000, to be paid upon the 
land they bought, and that her husband contributed $2,000, which 
left a balance due to Martin of $250, which was afterwards paid ofï 
from the proceeds of the farm ; that the debt due Stanley of $2,500 
was afterwards transferred by him, together with the légal title, to 
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Miss Cora Wood, and $500 has been paid upon the principal of this 
debt from the proceeds of the farm; that said Martin, without the 
knowledge of Mrs. Gamer, transferred the bond for title held by him 
to John D. Gamer, and when Mrs. Garner discovered this she object- 
ed, but her husband assured.her that the deed when made should be 
to them jointly ; that the bankrupt afterwards, without the knowledge 
of Mrs. Garner, executed to the State Banking Company of Gaines- 
ville, Ga., a mortgage upon said land to secure a loan made by him 
from the banking company ; that he did not advise the officers of said 
banking company that his wife owned a half interest in said land, nor 
did he advise other parties from whom he borrowed various sums of 
money, but claimed that it was his property alone. The bankrupt 
has a number of gênerai creditors. It is shown that the bankrupt 
made a statement to a mercantile agency, which was such that the 
land must hâve been embraced in the real estate he claimed to own. 
One, at least, of thèse gênerai creditors had a copy of this mercantile 
agency statement, and probably acted on it in giving the bankrupt 
crédit. 

The record shows no act whatever on the part of Mrs. Garner to 
induce persons to give crédit to her husband as the sole owner of 
this land. If she is estopped at ail from setting up her claim now to 
an undivided half interest, it must be because of her allowing the title 
to remain in her husband, thereby enabling him to hold it out to the 
world as his own. Is this sufEcient? In Bell v. Stewart, 98 Ga. 
669, 27 S. E. 153, the suprême court of the state, referring to several 
former cases on the subject, determined the question at issue hère 
in a way favorable to the contention of Mrs. Garner. An extract 
from the opinion by Chief Justice Simmons will show what was de- 
termined : 

"Undoubtedlythe wlfe was the owner of an équitable undivided interest 
in the land, and it was proper and lawful for the husband to convey to her 
a portion of the land, now greater In value than the amount of her money 
that went Into the piu-chase. Brooks v. Fowler, 82 Ga. 329, 9 S. E. 1089; 
Dodd V. Bond, 88 Ga. S55, 14 S. E. 581. The Jndgment against the husband 
not having been obtained until after the land had been conveyed to her, hep 
title, if the eonveyance was made in good faith, was superior to the Judgment, 
unlesa tbere was conduct on her part amounting to an estoppel; that is to 
say, tinless her conduet had been such as to mislead the créditer, and cause 
him to extend the crédit to the husband upon the faith of the latter's apparent 
ownershlp of the property. In no way could an extension of crédit upon the 
faith of property which did not in fact belong to the debtor give the créditer 
any right to subject it, as against the real owner, to the payment of the debt. 
In the cases relied on by counsel for the défendant in error, and in ail others 
in which this court has held that a ereditor could subject to a gênerai judg- 
ment against the debtor, ag against the claim of an équitable owner, prop- 
erty which at the time the crédit was extended was apparently the property 
of the debtor, the créditer had obtained his judgment while the légal title 
was still in the debtor, or there was conduct on the part of the équitable 
owner which operated as an estoppel. See Zimmer v. Dansby, 56 Ga. 79; 
Sumner v. Bryan, 54 Ga. 614; Kennedy v. Lee, 72 Ga. 39; Humphrey v. 
Copeland, 54 G a. 543; Hobbs v. Trust Co., 96 Ga. 770, 22 S. B. 331. In the 
présent case no inqulry was made of the wife by the créditer, nor, so far 
as appears, was anything said by her to induce the belief that her husband 
was the sole owner of the land, It does not appear that she was ever 
broiJght into contact wlth the créditer at ail. She did not autborize her hus- 
band to take the title in his own name alone, but, on the contrary, Insisted, 
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as soon as she learned that It was in his name, that he should make a deed to 
her o£ lier part of the land. TJiere is no évidence whatever that she gave him 
permission to use the property as his own exclusively, and it was accordlngly 
error for the trial judge to ctiarge the jury, as he did, upon the hypothesis 
that she did give such permission." 

Although some of the former cases on the subject, particularly Ken- 
nedy V. Lee, 72 Ga. 39, may not be in entire harmony with the views 
expressed in Bell v. Stewart, still the latter case must control, and, 
tested by that, it seems that, if this court follows the décisions of the 
suprême court of the state, there is no reason, under the facts dis- 
closed by this record, why Mrs. Garner is not entitled to hâve her 
undivided half interest in this land decreed to her. 

If, however, it is a question which should be controUed by gênerai 
law, and is not one in which this court will foUow the décisions of the 
suprême court of the state, then the gênerai law on the subject, as 
laid down by the suprême court of the United States, will be found 
to be at least as favorable to Mrs. Garner in this case as are the dé- 
cisions of the suprême court of the state. In Garner v. Bank, 151 
U. S. 420, 14 Sup. Ct. 390, 37 L. Ed. 218, an extract from the opinion 
by Mr. Justice Harlan will show that that court is in entire harmony 
with the views announced by the suprême court of this state in Bell 
V. Stewart. The extract is as follows : 

"Applying the principles recognized by this court, as well as by the high- 
est court of the state in which the property In question is sltuated, and 
where the transactions in question occurred, we hold that Mrs. Graeffe is 
entitled to a decree canceling the deeds under which the défendants claim 
the property described in the deed to her. That her husband was without 
any means of his own, and had la his possession, substantially, the entire 
estate of his wlfe, controlUng and managing it for her; that the property 
in question was purchased and improved wholly with her money, under an 
expllcit assurance by him, before the purchase was made, that it would be 
put in her name; that she relied upon his compliance with that promise; that 
the husband, on the Ist of March, 1881, owed her a larger sum than the 
amounts expended in purchasing and improving the property; that the con- 
veyance to Garner, in order that he might convey to Mrs. GraefCe, was made 
in good faith, for the purpose, and only for the purpose, of satisfying, to the 
extent of the value of the property conveyed, the debt due to the wife; and 
that no one became a creditor of the husband in conséquence of any représenta- 
tion made by her, or with her knowledge, that he owned the property,— are 
ail facts clearly established by the évidence. Why should not the wife be 
protected under thèse circumstances? If the husband in fact had owned 
this property, and. in order to prefer a part of his creditors, had, in good faith, 
sold and conveyed It to them, with the intent to give a préférence over other 
creditors, the right of such grantees to hold it, unless the case was brought 
within the insolvent laws of the state, could not be questioned. No différent 
rule should be enforced In this case against a wife who has received a con- 
veyance of property purchased with her money, and which should hâve been 
put in her name when so purchased. By no act or Word upon her part was 
the husband discharged from the performance of his agreement to put th(! 
property in her name. The conveyance to Garner, foUowed by his conveyance 
to her, was executed for the purpose of discharging the husband's obliga- 
tion to the wife, and was made before any creditor acquired a lien upon the 
property by attachment. As between the husband and wlfe, a coiurt of eq- 
uity would hâve compeiled him to secure this property to her. If, before 
any rights of attaching creditors intervened, he did voluntarily what the law 
made it his duty to do, the transaction is not subject to impeachment by his 
creditors, unless the wife has been guilty of such fraudulent conduct as 
ought. In conscience, to estop her from claiming the property as against such 
creditors. If the wife had herself been guilty of déception, or if she had con- 
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tribBted to Its snccess by countenancing it, she might, wlth justice, be char- 
gea wltb tlie conséquences o£ her conduct. isexton v. Wheatpn, 8 Wheat. 
228, 240, 5 X. Ed. 603. But tie évidence fumislies no ground for tbe imputa- 
tion of fraud against her. Tliat she relied upon the husband's promise to 
purchase the property for her and Ihvest her wlth the title, and that she agaln 
relled upon hls assurance, given in August, 1S80, that he would hâve the 
property conveyed to her, are clrcumstances that do not affect the sub- 
stance or good faith of the transaction. She acted wlth ail the diligence that 
could reasonably hâve been Kspected or requlred under the clrcumstances. 
She supposed that he Uept an accurate aceount of ail transactions involving 
her estate as managed by him, and had no purpose to give hlm a false crédit 
bef ore the world. As subséquent developments showed, she erred in rely- 
Ing upon the assurance and promises of her husband as much as she appears 
to hâve done. But, as fraud canuot be Imputed to her, a court of equity 
oiight not, for such an error, to deprlve her of that which is Justly hers." 

It is undoubtedly true, therefore, that, as against the gênerai credit- 
ors of the bankrupt, Mrs. Garner has the right to hâve a decree in 
her favor for an undivided half interest in the land in question. 

As to Mrs. Garner's right, however, against the State Banking 
Company, an entirely diiïerent question is presented. It appears 
from the record that that bank has a mortgage on this land, given 
by Garner for his individual debt. The bank appears to be made a 
party to the proceeding in this court, but, so far as can be gathered 
from the record, it was never served, and it has not entered an ap- 
pearance. Even if Mrs. Garner could hâve a decree against the 
bank in view of its contract lien on the land, the lien cannot be re- 
moved or any decree rendered against the bank as the record stands. 
The bill is filed against Findley as trustée of the bankrupt, John D. 
Garner, Harrison T. Martin, and the State Banking Company, and 
subpœna is prayed against ail of them; yet, as stated, the record 
shows no service whatever, nor does it show any appearance by any 
one except the trustée, who has answeréd the bill, and participated 
in the taking of évidence before the référée. Mrs. Garner is un- 
doubtedly entitled to her interest in this land as against gênerai 
creditors. They are fuUy represented in this litigation by Findley, 
trustée. As the record now stands, no decree can be entered against 
the State Banking Company. 



In re PLATTS. 

(District Court, D. South Dakota, S. D. August 20, 1901.) 

Bankbuptcy — Chattkl Mortgaoe — Vamdity against Creditoes. 

A ehattel mortgage given by a merchant on his stock in trade to a 
banlî, he retaining possession as before, and from the proceeds paying 
hls llvlng expenses and debts In gênerai, no attempt belng made to live 
up to the provision that he should make daily deposits of ail sales to 
apply on the debt to the bank, Is withln Bankr. Act 1898, ? 67e, provlding 
that Incumbrances of property made by one adjudged a bankrupt, with- 
ln four months prier to the flling of the pétition, wlth Intent and pur- 
pose on hls part to hlnder, delay, or defraud hls creditors, shall be vold 
as against them. 

In Bankruptcy. 

George Rîce, in pro. per. 

Edward R. Winans, for Egan State Bank. 
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CARLAND, District Judge. Upon the pétition of the Egan State 
Bank, heretofore filed in this court, an order was made requiring 
George Rice, trustée in bankruptcy, to show cause beiore this court 
why the claim of the Egan State Bank arising out of a certain chat- 
tel mortgage claimed by said bank to be a vaUd lien upon the prop- 
erty in the hands of the trustée belonging to the estate of Henry 
H. Platts, bankrupt, should not be paid in full, to the exclusion of 
the rights of the gênerai creditors. Upon the return of said order 
said matter was referred to Hon. Henry A. MuUer, référée in bank- 
ruptcy, to take testimony and make findings of fact and conclu- 
sions of law as to the validity of said lien. The stock of merchan- 
dise upon which the mortgage is claimed to hâve been a valid lien 
has heretofore, by order of the court, been sold free of incumbrances ; 
and the présent proceeding is for the purpose of determining the 
validity of the Hen claimed by the bank upon the proceeds of the 
property sold, now in the hands of the trustée. As shown by the 
order filed herein, the référée found in favor of the bank, and the 
trustée is ordered to pay the amount of the lien claimed by the bank 
out of the proceeds now in the hands of the trustée, in préférence to 
the claims of the gênerai creditors. The trustée, feeling aggrieved 
by the décision of the référée, excepted to the fîndings of fact and 
conclusions of law made by him ; and at his request the référée has 
certified the questions involved, together with the testimony, find- 
ings of fact, and conclusions of law, so that said order may be re- 
viewed. 

The trustée has excepted to the sixth, seventh, fifteenth, and six- 
teenth findings of fact made by the référée, and also to the conclu- 
sions of law made by the référée upon the facts found. 

The sixth finding of fact is as follows: 

"That, to secTire said notes, the said Platts gave to the banlt a mortgage on 
hls entire stock of gênerai merchandlse, situated In the village of Bgan. 
Moody county, South Dakota; that, by the tenns of said mortgage, the mort- 
gagor, Henry H. Platts, was permitted to remain In possession of and to 
sell the property covered by said mortgage in the nsnal course of trade; and 
that said mortgage contained a clause requiring said mortgagor to pay and 
deposit the proceeds of said sales in the Egan State Bank, mortgagee, to be 
applied in the payment of the notes, to secure whlch such mortgage was 
given." 

The exception to this finding of fact must be overruled, as it is 
in strict accordance with the évidence. 
The seventh finding of fact is as follows: 

"That at the time of making the loan last above mentloned, and In consid- 
ération thereof, It vras further agreed between the parties thereto that the 
proceeds of the sales thereof be deposited as aforesald, to be applied in pay- 
ment of the debts and expenses incurred In said business under the direction 
and with the consent of the said mortgagee, and to pay the mortgage debt." 

Unless the finding of the référée is clearly against the weight of 
évidence', this court will not disturb it; and, there being évidence 
to sustain such a finding, the exception thereto will be overruled. 

The fifteenth and sixteenth findings of fact are as follows: 

"(15) That the évidence does not show that either of the above-described 
mortgages was given, accepted, or withheld from record with the intent to 
defraud any creditor of the said Platts, or with any fraudulent Intent what- 
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loever. or that any ereditpr was decelved or Induced to glve crédit by any 
delay in flling eltber ot sald mortgages. (16) Tliat tbere Is iio évidence that 
the petitloner belleved or had cause to belleve at the tlme of the maklng of 
elther of sald mortgages that the said Platts was Insolvent, or that he was 
récelvlng a préférence, wlthin the meanlng of the national bankruptcy act of 
1898." 

After a careful considération of the testimony certified, I cannot 
agrée with the learned référée that thèse findings are supported by 
the testimony in the case. Nor can I agrée with the conclusions of 
law found from the facts. The facts, as shown by the testimony, 
seem to be substantially as foUows: The bankrupt, Henry H. 
Platts, was a merchant at the town of E'gan, Moody county, this 
State, on the 8th day of December, 1899. On that date he bor- 
rowed from the Egan State Bank $600, giving his promissory note 
therefor, with interest at 10 per cent, per annum from date, due 
June 8, 1900. On the same date, in order to secure the payment of 
said note, he eXecuted and delivered to said bank a chattel mort- 
gage, which, so far as is material to the considération of this case, 
is in the following language : 

"Know ail men by thèse présents: This mortgage, made this elghth day 
of December in the year A. D. 1899, by H. H. Platts of Egan, county of 
Moody, State of South Dakota, by occupation a merchant, mortgagor, to 
Egan State Bank, of Egan, county of Moody, state of South Dakota, by oc- 
cupation a banklng business, mortgagee, wltnesseth, that the mortgagor 
mortgages to the mortgagee the following described Personal property, now 
in my possession in said town and county, to wit: AU of the dry goods, In- 
«ludlng boots and shoes, In hls store on west one-half % of lot three (H), 
bloek (22), of Egan, South Dakota, amounting to about $4,000.(X) (four thou- 
sand & no/100 dollars), accordlng to the Involce prlce, as seeurlty for the 
payment to the sald Egan State Bank, of Egan, S. D., of six hundred & 
no/100 dollars, with interest thereon at the rate of 10 per cent, per annum un- 
tll fully pald, as expressed in one promissory note, of even date herewith, 
described as foUows, to wit: One for $600.00, payable June 8th, 1900." 

— ^That said mortgage was withheld from record until August 10, 
1900, when it was duly filed. When said note was due, Platts paid 
the interest thereon, amounting to $30, and by an indorsement in 
writing on the back of the note the payment of the same was ex- 
tended for six months. Platts remained in possession of his stock 
of merchandise, selling the same in the ordinary course of trade, 
and replenishing his stock from time to time as he desired. None 
of the proceeds were applied on this note, and no agreement, either 
in or outside of the mortgage, was made to that efïect. The pro- 
ceeds of sales made by Platts were deposited in the Egan State 
Bank, and were checked out by Platts in payment of claims against 
him, and for any purpose which he chose. This condition of affairs 
continued until the 2d of November, 1900. The référée did not 
find that the bank had any lien by virtue of this mortgage, and no 
such finding could be made, because the mortgage was void as to 
creditors, whether filed for record or not; and it can bave. no bear- 
ing upon the considération of this case, except in determining what 
the actual state of affairs between Platts and the bank was under 
the mortgage which is to be hereafter mentioned. But ît does not 
follow that, because this first mortgage was invalid, the debt there- 
by secured was not a valid one, and remains such notwithstanding 
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the invalidity of the mortgage. On the 2d day of November Platts 
borrowed $500 from the Egan State Bank, and gave 11 promissory 
notes, as follows: One for $75, due November 30, 1900; one for 
$75, due December 31, 1900; one for $125, due January 31, 1901 ; 
one for $75, due February 28, 1901 ; one for $100, due March 31, 
1901; one for $100, due April 30, 1901; one for $100, due May 31, 
1901 ; one for $100, due June 30, 1901 ; one for $100, due Jiily 31, 
1901 ; one for $100, due August 31, 1901, and one for $150, due 
September 30, 1901. The $600 which was due June 8, 1900, the 
payment of which was extended until December 8, 1900, was added 
to the loan of $500, to make up the amount of the notes given No- 
vember 2, 1901. On November 2, 1901, Platts, in order to secure the 
payment of the notes just described, executed and delivered to the 
Egan State Bank a chattel mortgage, which, so far as is material 
to the considération of this case, is as follows: 

"Thls mortgage, made this 2nd day of November, A. D. 1900, by H, H. 
Platts, of the village of Egan, of Moody county, and state of South Dakota, 
mortgagor, to the Egan State Bank, a corporation, of the village of Blgan, 
Moody county, and state of South Dakota, mortgagee, wltnesseth, that the 
mortgagor mortgages to the mortgagee ail that personal property described 
as follows, to wit: The stock of dry goods, groceries, boots and shoes, fur- 
nishing goods, Yankee notions, bats & caps, crockery, and ail flxtures, scales, 
and sundries, eontained In frame building situated on west half of lot four 
(4), bloek nlneteen (19), In the village of Egan, Moody county, state of South 
Dakota, as wlll more freely appear by Inventory hereto attached, marked 
'Exhibit A,' and made a part of thls mortgage. And It Is further agreed 
by the mortgagor that he wlll make daily deposits of ail sales of goods made 
by him to apply on the notes secured by this mortgage until ail of sald notes 
are paid. And it is further agreed by the mortgagor that this mortgage will 
cover ail further purchases of goods made by me to replace sold stock, and 
this mortgage to cover ail future advances made to me by the said Egan State 
Bank." 

Upon the validity of this last-named mortgage dépends the valid- 
ity of the lien claimed by the bank. The mortgage given December 
8, 1899, having been given more than four months prior to the 
filing of the pétition in bankruptcy, is not affected by the bankruptcy 
law. It is only to be tested by the gênerai law governing chattel 
mortgages, and, as I hâve stated, was clearly void as against cred- 
itors of Platts, under the facts shown in this case, whether it was 
on record or not. The mortgage given November 2, 1900, is sub- 
ject to the principles of gênerai law as well as the bankruptcy act 
of 1898; the involuntary pétition to hâve Platts adjudged a bank- 
rupt having been filed December 13, 1900. Section 67e of that act 
provides as follows : 

"That ail conveyances, transfers, assignments or Incumbrances of his 
property, or any part thereof, made or given by a person adjadged a bank- 
rupt under the provisions of thls act, subséquent to the passage of this act, 
and Vf ithin four months prior to the flllng of the pétition, with the intent and 
purpose on his part to hlnder, delay or defraud his creditors or any of them, 
shall be nuU and void as against the creditors of such debtor." 

The mortgage given November 2, 1900, was recorded November 
8th of the same year. Conceding, but not deciding, that the mort- 
gage was valid on its face, what does the testimony show as to the 
real condition of afifairs between Platts and the bank? It clearly 
110 F.— 9 
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appears from the testimdriy that no attempt was made to carry out 
thât provision in the môrtga'ge which is as follows : 

"And It la fùrther agreed by the mortgagor that he wlll make daily depos- 
Its o( ail sales of goods màdé by him, to apply on the notes secured by this 
ifertgage, untll ail oif sald notes are pald." 

. Platts, according to thç terms of the mortgage, was left in pos- 
session of the property, tp dispose of it and add to it in the ordi- 
nary course of trade, Mr. Struhle, cashier of the bank, and who 
acted fof.the bank in ail matters concerning this mortgage, testified 
as foUows:, 

"Q. How innch do you thlnk he [Platts] deposited in your bank from the 
tlme he exécuted this second mortgage up to the tlme that hls stock was 
takefa undér bankniptey proceedingsî A. When was hls store closed? Q. 
The ISth of December. Ai 1 should Judge that he deposited $300 or $400. 
Q. Dld you make any clalm to any part of this money whlch he deposited 
with you, exceptlng what was at the tlme due on notes? A. No; I did not. 
Q. Dld you exercise any control over the proceeds of bis sales? A. Yes, sir. 
Q. Tp what estent? A. To this estent: That what few bllls were standing 
agaiiist him wlth ine at that tlme, that they should be pald. Q. What few 
blils were staûdlng agalnst him, and were wlth you for collection, should be 
pald? A. Teô, sir; ail the money that Mr. Platts deposited with me after 
that tlitoe I had control of, and it was used in the payment of debts. Q. 
Was there any agreement to that effect at the tlme you took the mortgage? 
A. Yes; tbere was; Q. What was that agreement? A. The agreement was 
that the money he got from the sale of those goods should go In to pay up 
this mortgage, and also pay off hls indebtedness. Q. Whlch you held for 
collection? A. Not only me, but tbat might be held agalnst him, whether 
w"© held It'or not. Q. Dld he eyer render you an aecount of the amountsi of 
hls sales,— a statement? A. Ko; he dld not Q. At the tlme you let him 
hâve the $600, there was no such agreement made at that tline, was there? 
A. No; there was no agreement made, other than Mr. Platts pald a few 
accounts at that tlme. They were not very heavy, but they were left there 
and pald Into the business as he saw fit to do, but there was no particular 
specldc agreement at ail. Q. Dld you erer hâve an accounting wlth Mr. 
Plâttis on this last mortgage, — what Is due on it? A. A settlement, you 
mean? Q. An accounting of sales, and so on? A. No; nothing other than 
when hls note came due I told blm to go in and get hla note, and give me a 
check out of the proceeds for It. Q. Did you attempt to control him [Platts] 
as to what clalms he should i>ay and what he should not pay? A. Nothing, 
only I was lopking out for my own clalm. I don't know as I told him to pay 
thè clalms In the hands of atttirneys, or anything of that kind, but I saw 
that he did. He sent drafts at différent times to the attorneys, but other- 
wlse I did not attempt to control him as to the payment of those funds. Q. 
As long as the funds went to the payment of his creditors, you paid no at- 
tention as to who they were, or who was pald? A. No; I did not." 

On cross-examination he testified as follows : 

"Q. Hâve you any statement showlng the amount of Mr. Platts' sales after 
you took that mortgage? A. Nothing only my Individual ledger, showlng his 
deposlts. Q. He never made aUy statement to you as to what his sales for 
any particular day or any particular tlme was, did he? A. No, sir; noth- 
ing only he showed me the gênerai footing for the month bef ore. He dldn't 
glve me any daily record or anything of the kind. Q. The 'gênerai footings,* 
—what do you mean by that? A. Well, hls showlng; hls entlre cash sales 
and crédit salés during each month. He exhiblted hls books showlng that 
[cash book].; Q. He did not tum over to you the gross amount of hls sales? 
A. No; he dldn't tum over anything Uke that. Q. Dld he make any state- 
ment of what lils expenses were? A. No; he dld not." 

The bankrupt, Platts, went on the stand and testified as follows 
concerning the mortgage of November 2, 1901 : 
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"Q. What were you to do wlth the money, the proceeds of sales of goods 
which were covered by thls mortgageî A. I was to pay those notes to the 
bank as they became due, and I was to apply the rest in payment of debts I 
was owing for goods." 

On cross-examination he testified as follows : 

"Q. You used the goods, the proceeds of the goods, and so on, out of your 
business, to support your family, did you, Mr. Platts, after givlng this mort- 
gage? A. I don't uaderstand the question. Q. After you gave this chattel 
mortgage you used the money out of your business, from your goods, in sup- 
porting your family, did youî A. I présume I did. I uaturally would." 

Thèse quotations from the testimony that appear in the record, 
and which are not qualified by any other testimony found therein, 
show that there was no attempt by either Platts or the bank to 
comply with the contract in the mortgage that Platts should make 
daily deposits of ail sales of goods made by him, to apply on the 
notes secured by this mortgage, until ail of said notes were paid. 
The fact clearly appears that Platts remained in possession of the 
property attempted to be mortgaged, and sold and disposed of the 
same in the ordinary course of business, just the same after giving 
the mortgage as he did before ; that the Egan State Bank was the 
bank in which he made his deposits ; that when he wanted to pay 
any debt he drew his check upon the bank, and it was honored if he 
had funds. Both Mr. Struble and Mr. Platts testify that the actual 
understanding between the parties was that the proceeds of the 
sales should be deposited for the purpose of paying any creditor of 
Platts, including the notes held by the bank. Platts never rendered 
any statement of the expenses of carrying on the business, so that 
the bank would hâve any knowledge of what the actual sales amount- 
ed to, over and above expenses. He lived and supported his family 
out of the proceeds of the sales. After giving the second mortgage, 
and before the stock was seized by proceedings in bankruptcy, ac- 
cording to Struble's testimony, there was deposited by Hatts $300 
or $400. Yet, in the face of this fact, the note of $75 given by 
Platts, and due to the bank November 30, 1900, was not paid until 
December 8th; and that is the only payment upon ail this indebt- 
edness of Platts to the bank that has ever been made, notwithstand- 
ing there was $300 or $400 deposited between November 2, 1900, 
and December 13, 1900, which, according to the terms of thé sec- 
ond mortgage, were to be applied on this debt, and notwithstand- 
ing there was $2,500 deposited by Platts between December 8, 1899, 
and December 13, 1900. It is clearly made to appear by the testi- 
mony that the giving of the mortgage of November 2, 1900, made 
no différence as to the relations existing between Platts and the 
bank, or the conduct of the business on the part of Platts. He did 
not pay any more attention to paying the bank's notes than he did 
any other creditor. In fact, if Platts paid into the bank $300 or $400 
between the date of the second mortgage and the date the goods 
were seized under bankruptcy proceedings, and this amount, except 
$75 j went to pay creditors, then he paid more to other creditors 
than he did to the bank. It is not probable that Platts had any 
intention of defrauding his creditors by any dishonest act, but, when 
we are called upon to détermine the intent of a debtor in this kind 
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of a case, the debtor must be held to hâve intended the natural 
and'.legal resuit of his act; and, if his act in giving the mortgage 
in question did in fact operate to hinder or delay his creditors, then 
he must be held to hâve intended this resuit ; and that such a mort- 
gage would hâve this result need not be argued. Platts agreed in 
the mortgage that he would make daily deposits of ail sales of goods 
made by him, to apply on the notes secured by the mortgage, until 
ail of'said notes were paid. This agreement, being on record, is 
supposed to hâve been known by ail his creditors, and they might 
hâve been content with that state ôf affairs ; but, when we ascer- 
tain that no attempt was made to comply with that agreement, we 
cannot escape the conclusion that the mortgage did in efïect hinder 
and delay the creditors of Platts, and if that was its efïect, and that 
efïect flowed naturally and legitimately from the giving of such a 
mortgage, and the mortgagor failing tô live up to its provisions, then 
it must be held that Platts intended just such a resuit. It must 
not be forgotten that the words of the statute are "hinder, delay, or 
defraud," thus making a distinction between the intent to defraud and 
the intent to hinder or delay. In this connection the language of 
Painè, J., iii Pilling v. Otis, 13 Wis. 497, is instructive: 

"We think the charge is also liable to the objection that It confounds the 
distinction between mère intent to hinder and delay creditors and the Intent 
to detraud them. The statute clearly recognlzes this distinction. It makes 
vold ail conveyances made 'with intent to hinder, delay or defraud' creditors. 
This language implies that the intent to defraud is something distinct from 
the mère Intent to 'delay.' And whoever has been familiar with trials in- 
volving the question of fraud in sales has doubtless often noticed the neces- 
sity of this distinction. It Is frequently thé case that debtors, with an hon- 
est Intention to pay their creditors in the end, make some shift or transfer 
merely to gain time. And it is usual in such cases for counsel to lay great 
stress upon the facts Indleatlng the intent to pay at last, as disproving fraud. 
It is natural for the minds of jurons as well as others to give them that 
eflfect For the term 'fraud,' as ordlnarlly undérstood, imports something of 
a more rlcioiis character than the mère production of a delay of judgment. 
If a court, therefore, should tell a Jury that It required 'an intent to hinder, 
d^lay and defraud creditors,' in order to avoid a sale, they might very nat- 
ura.ljy flnd the sale good, though satisfled of the intent to delay, upon the 
gToùnd'that the debtor also intended to use the time gained by provlding 
for full payment in the end. The charge in this case was given in the form 
stated, and for that reason we thlnk It Uable to the objection urged against 
It on the argument hère." 

The actual transaction between the bank and Platts, as shown 
by the tcstimony, constituted a légal fraud which avoided the mort- 
gage as against the creditors of Platts. 

. Being of the Opinion that it must be held in this case that the 
mort^a^e of Novetiiber 2, 1900, is void because the natural and 
lë^ar enect of the same would be to. hinder and delay the creditors 
orf'latts, itmay not be iiecessary to discuss the further question 
as to whether or ûot, so far as the piortgage covered the past-due 
debt of $600, it constituted a pr;eferènce under, the bankruptcy act 
of 1898. This (Jttestion cannot properly be decided on the présent 
record, for the reason that therè is no finding of the référée, nor 
is there sufficient évidence upon which a court could fînd one way 
or the other, as to whether Platts was insolvent on the 2d day of 
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November, 1900. If he was, of course, there could be no préfér- 
ence. If he was insolvent, and the bank had reasonable cause to 
believe that in giving the mortgage of November 2, 1900, so far as 
it covered the past-due debt of $600, Platts intended to give a préf- 
érence, then as to the $600 the mortgage would be void, under sec- 
tion 6ob ; and, if the case were to turn upon this proposition alone, 
it would hâve to be remanded to the référée, with instructions to 
take testimony and make a finding upon the question as to the 
solvency of Platts on the 2d day of November, 1900. In view of 
the finding of the référée in this case that the bank did not hâve 
reasonable cause to believe that Platts intended to give a préférence, 
I désire to state some principles of law which should govern the dé- 
termination of such a question: Whether a person whom it is al- 
leged has received a préférence has reasonable cause to believe that 
it was intended thereby to give a préférence or not, of course, in- 
volves the question as to whether or not the transférée had reason- 
able cause to believe that the person making the transfer was insol- 
vent, but it is not essential that the creditor should hâve actual 
knowledge or belief in his debtor's insolvency, but that he should 
hâve reasonable cause to believe his debtor to be insolvent; and if 
facts and circumstances with respect to the debtor's financial condi- 
tion are brought home to him, such as would put an ordinarily pru- 
dent man on inquiry, a creditor is chargeable with knowledge of the 
fact which such inquiry would reasonably be expected to disclose. 
It results from thèse views that the order sought to be reviewed 
should be vacated and set aside ; that the findings of fact and con- 
clusions of law made by the référée should be vacated and set aside ; 
that an order be entered to this effect, and also declaring the mort- 
gage in question void, and no lien upon the assets in the hands of 
the trustée. 



In re GRAHAM. 
PIKRIK V. HAVENS & GEDDES CO. et aL 
(District Court, S. D. Illinois. June 25, 1901.) 

BANKKtrPTCT— VOIDABLB PREFERENCE. 

Evidence considered, and held to establish the fact that the agent of a 
creditor, who took an assignment of an insurance policy under which a 
loss had occurred, to securc his principal's debt, withln four months 
prlor to the debtor's bankruptcy, and while she was insolvent, had rea- 
sonable cause to believe that it was intended thereby to give a préférence, 
so as to render the asslgnment voldable, under Bankr. Act 1S98, § 60b. 

In Bankruptcy. On exceptions to report of spécial commissioner. 

Alonzo Hoff and Brown, Wheeler, Brown & Hay, for complainant. 
James M. Graham, for défendants. 

HUMPHRE'Y, District Judge. Briefly stated, the facts are that 
the bankrupt bought a stock of goods at Pawnee, 111., in June, 1898, 
from Ament & Dixon; the first-named partner being the same 
Ament who then was, and still is, the agent of the défendants Hav- 
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ens & Qeddes Company. , The bankrupt sufïered a loss by fire Feb- 
ruary 7, 1900. On Feb'ruary 10, igoo, three days after the fire, 
Ament, on béhalf of thë défendants, procured from the bankrupt an 
assigiiment of a certain fire insurance policy for $2,000 as security 
for a debt of about $900 due the défendants Havens & Geddes Com- 
pany. Flora J. Crahiam was adjudged a bankrupt April 16, 1900. 
The complàinant Pierik was appointed receiver April 27, and the bill 
herein was filed May 25, 1900, pràying that the assignment of the 
insurance policy be decreed to be hull and void, and the insurance 
Company requiçed to pay the amount due thereunder to the receiver. 
The cause was referred to W. E. Shutt, spécial commissioner, to take 
proof and report conclusions; and the commissioner reported May 
13, 1901, récommending that the prayer of the bill be refused. The 
matter nôw cornes before the court upon the exceptions of Herman 
Pierik, receiver, to the report of the spécial commissioner. 

Under sectieîi 60a of the bankrupt act, the assignment of the in- 
surance policy gave a préférence to the défendants. As to this.there 
can be no dispute. The bill in this case prays for relief under section 
60b of the act, and is bâsed upon the assumption that the défendants 
Havens & Geddes Company had reason to believe that the assign- 
ment so giyen was intended to work a préférence. The whole ques- 
tion hère turns upon the application of this section of the statute to 
the facts as disclosed by the évidence. It appears that Ament knew 
the bankrupt intimately for about 10 years. When the bankrupt 
bought thé stock of gobds from Ament and his partner, Dixon, in 
June, 1898, the bankrupt owned nothing in her own right, except a 
dower intefest in a small homestead, and a life estate in a few other 
pièces of real estate, of very small value. The entire value of the 
real estate, as shown by the statement of the bankrupt, in June, 1898, 
was only $1,600, and both the bankrupt and her husband testify 
that Ament at that time knew and was told what the interest of the 
bankrupt was. The bankrupt testifies that she then and there told 
Ament that she was paying for the stock with notes she held belong- 
ing to her children. "I said to him, 'You know that this money is the 
children's money, that I am buying the goods with?' He said, 'Yes,' 
he knew ail about it." (Page 3 of Flora J. Graham's testimony.) "I 
said to Mr. Ament, 'You know I hâve nothing only the home, — my 
dower in the home place. The rest was the children's, you know.' " 
(Page 5, Flora J. Grahanl's testimony.) It appears also that the 
bankrupt sîgned two propèrty statements prepared by the agent, 
Ament; that thèse statements both include the several pièces of 
real estate, the fee of which belonged to the bankrupt's children. 
One of thèse statements, made June 27, 1898, fixes the value of real 
estate in Keyesport, 111., at $1,200, and the other, made January 4, 
1900, fixes the value of the same real estate in Keyesport at $1,800; 
and the bankrupt testifieS that at the time of making both statements 
she told Ament, in substance, that she did not own thë propèrty, but 
only had a dower in the homestead, but he insisted that she should 
sign it as he made it out. Without stating in words the varions 
items of évidence tending to bring to the défendants, through their 
agent, Ament, the knowledge of the insblvency of the bankrupt, it 
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îs sufficient to say that Ament ïchew in 1898 that the bankrupt had 
practically nothing of her own; that he had kept himself advised as 
to her business since ; that he knew she was behind in her payments ; 
that his house had held up a shipment in the fall of 1899 on account 
of failure to pay ; that Dixon, his former partner, had a claim against 
the bankrupt which he was unable to collect ; that other houses had 
discontinued business with her because they did not consider her 
good. Ail of thèse facts were known to Ament prior to and at the 
time of the taking of the assignment in question, as the évidence 
clearly shows. Against this is the testimony of Ament himself that 
he was innocent of any intention to gain a préférence for Havens & 
Geddes Company, and ignorant of the insolvency of the bankrupt; 
that he did not know she had paid for the stock with her children's 
money, and did not know that the real estate in question belonged 
to the children ; that he supposed it belonged to the bankrupt. The 
weight of the évidence on thèse questions îs against the witness 
Ament. I am of opinion that the assignment of the fîre policy in 
question was a préférence given to Havens & Geddes Company by 
the bankrupt, Flora J. Graham, within four months before the filing 
of the pétition in bankruptcy, at a time when she was insolvent, and 
that the défendants, through their agent, Ament, had reasonable 
cause to believe that such assignment was intended to be a préférence 
for the benefit of the creditors, Havens & Geddes Company. The 
exceptions are sustained. The prayer of the bill will be granted, and 
an order entered accordingly. 



In re lAWLEE et al. 

(District Court, D. Washington, W. D. June 22, 1901.) 

Bankbuptct— Debts Hating Peiority— Wages undeb Washikgton Statdte. 
Section 5919, 2 Ballinger's Ann. Codes & St. Wash., providlng that 
"every person performlng labor for any person, company or corporation, 
in the opération of any railway, canal or transportation company, or any 
water, manufacturing, or mining company, sawmill, lumber, or timber 
company," shall hâve a prior lien for wages due for labor performed dur- 
Ing the six months preceding the filing of the claim therefor, is suffi- 
ciently broad to Include ail persons who glve their time for hire in the 
opération of any of the eompanies named; and a travellng salesman for 
a lumber company is within its provisions, and on the banlsruptcy of 
the company is entitled to priority of payment for wages earned within 
the preceding six months, under Bankr. Act 1898, § 64b, cl. 5. 

In Bankruptcy. Hearing on the claim of R. E. Rogers to be pre- 
ferred as a creditor to the amount of $563, due for wages. 

Greene & Grifïiths, for claimant, 

HANFORD, District Judge. By the uncontradicted évidence it 
appears that the claimant, R. E. Rogers, was employed by the bank- 
rupt at a salary of $150 per month between September 20, 1899, and 
July 20, 1900, and that on the latter date there was an unpaid balance 
oî $563 for wages earned under his contract within a period of six 
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rç^onths next preceding the initiation qI the bankruptcy proceedings 
fagViEiji. ^ 'The _ disputed que4tion i" thé ça.se is ^yhether or not Mr. 
Rbgers îs entitled to aîjerx.'upon the assets in the hands of the trustée 
for the çntire amount of his demand, hy virtue of section 59.19, 2 
Ballinger's Ann. Codes & St. ; that section being a reprint 61 the 
first section of a statutë of this statç enacted in the year 1897 
(I<aws 1897, p. 55), entitled "Aiî act providing for a lien for em- 
ployés," and it reads as toUows: 

"Every persou performlpg, labor for any person, company or corporation, 
in the opération of any rallyray, canal or transportatlon company, or any 
wàter, mining or inanufactarlng company, sEtw mlll, lumber or timber com- 
pany, shall Bave a prior lien on the franchise, earnings, and on ail the real 
and Personal property of said person, company or corporation, which is used 
In the opération of Its busines?( to the extentof the moneys due him from 
such person, company or corporation, operating said franchise or business, 
foF labor performed within Six moAths next preceding the filing of his claim 
therefor, as heïelnafter iirovidedi and iio mortgage, deed of triist or convey- 
ance shall defeat or taijè precèdence over said lien." 

While the ambunt of the debt is undisputed, the trustée contends 
that the statute should be Construed narrowly, so as to limit its 
application to those Who pérform manual labor in the opération of 
l-ailroads, Canals, mines, sawmills, and other factories; and a num- 
ber of adjudged c&.ses hâve been citéd, holding that statutes giving a 
préférence to claims ,of laborers for their wages should be intèrpreted 
by giving to the Word "labor" a restricted définition, signifying 
manual toil for hire. But the législature of this state has declared 
a différent policy. The gênerai statute providing for liens of me- 
chanics and material men contains a section providing that: 

"The provisions of law relatlng to liens created by this chapter and ail pro- 
ceedings thereunder, shall be liberally construed with a view to effect their 
object." 2 Ballinger's Ann., Codes & St. § 5917. 

The title of the act of 1897 indicates an intention to treat ail the 
employés of railroad and transportation companies, miUing and other 
manufacturing corporations, with equal favor. If the terms used in 
the body of the statute left its meaning obscure, it would be proper 
to refer to the title of the act for a key to the solution of any difficult 
question affecting its interprétation. The word "employés" is of 
broad significance, including any person who gives his time for hire. 
Itis my opinion that the title of this statute was not chosen in a care- 
less manner, but with a deliberate purpose to aid in giving the enact- 
rnent a true interprétation in accordanCe with the intention of the 
législature to insure to the employés of corporations in this state 
payment of their wages by subjecting the entire assets and franchise 
of every industrial corporation to a prior lien in favor of employés. 
A careful reading of the statute also leads to the conclusion that the 
législature selected its words with care, to accomplish the purpose 
expressed in the title. The statute does not in terms restrict its 
beneficence to persons performing labor in the opération of rail- 
ways, canals, mines, sawmills, and factories, butis much more com- 
prehensive. The lien is given.tp every person performing labor in 
the opération of any railway, canal, or transportation company, or 
any water, mining, or manufacturing company, sawmill, lumber, or 
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tîmber company. Therefore ail participants in carrying on the 
opération of the several différent kinds of companies mentioned are 
entitled to liens. The bankrupt in this instance càrried on business as 
a sawmill and lumber company, and its opérations included the manu- 
facturing of logs into lumber, and the marketing of the manufactured 
product. In going from place to place to fïnd a mark et for the lum- 
ber manufactured by his employer, Mr. Rogers was aiding in carrying 
on the opération of a lumbering company ; and there is no good rea- 
son for discriminating against one so employed, by assuming that his 
services can be efficient without requiring any labor on his part. 
Success in the calhng of a traveling salesman requires skill, energy, 
and persévérance ; and in goihg from place to place, seeking cus- 
tomers, thèse traveling salesmen hâve to make considérable physical 
exertion. Therefore I consider that one who is employed by a lum- 
ber company as a traveling salesman, within the strict letter of the 
statute, belongs to the class of persons entitled to liens for their 
wages. It is true that the earlier statutes giving liens for wages were 
more restricted in their terms than the statutes of this state are now, 
and that the courts were inclined to construe ail such statutes strictly ; 
but the tendency shown by the successive législative enactments has 
been in the direction of equality in affording protection to ail wage 
earners, and the disposition of the courts is to march in step with 
the législative branch of the government, and to judicially expound 
and enforce the laws in accordance with the législative will. Mining 
Co. V. CuUins, 104 U. S. 176-179, 26 L. Ed. 704; Stryker v. Cassidy, 
•jÇ) N. Y. 50, 32 Am. Rep. 262, and note. Section 64b of the bank- 
ruptcy law provides that debts owing to any person who by the laws 
of the States or the United States shall be entitled to priority shall 
be paid in full out of the bankrupt estate in the order of payment 
therein specified ; and, by virtue of this provision of the law, I direct 
the trustée to allow the full amount of this claim as a preferred debt, 
of the rank indicated by clause 5 of the section referred to. 



GREBN RIVER DEPOSIT BANK et al. v. CRAIG et al. 

(District Court, W. D. Kentucky. August 23, 1901.) 

1. Bankkuptct — Vérification op Pétition. 

Pétition In bankruptcy is not subject to motion to dismlss for want of 
jurisdiction because of failure of one of the petitioners to verlfy It. 

8. SaMB— ASSIGNMENT FOR CbKDITOKS. 

An assignment for the benefit of creditors la of Itself an act of bank- 
ruptcy, though the debtors are not Insolvent. 
8. Same — Partnership. 

Where a partnership and the indivldtials composing It make an assign- 
ment for the benefit of creditors, the act of bankruptcy is committed by 
alL 

In Bankruptcy. 

John J. & L. H. McHenry, for plaintifF. 

Joseph Noe, Joseph H. Miller, and J. R. DufEn, for petîtioning 
creditors. 

Sweeney, Ellis & Sweeney, for défendants. 
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^jEVANS, nistrict Judge;. On the 24th day of July, 1901, three 
c'reditors.-of Craig Bros., whose provable debts excéedéd the sum 
of $50o,',fiIed a pétition ili bankruptcy against that firiii ajid the 
member3!thereof, and prâyed that they might be adjudged bankrupts, 
upon four distinct ground^, only piie of which need be specifically 
mentipped. That groun^ ^yas that A. J. Craig and John Craig, com- 
posingf thé firm of Craig !$ros., and Craig Bros., within four months 
before the Çling of the pétition, had made a général assignment of 
ail their projperty for the benefît of their creditors to James D. Cam- 
field. This pétition, Whén filed, was verified by only two of the 
creditors. Un the 5th day bf August, 1901, the debtors appeared by 
counsel, aiid filed: First, a motion tp dismiss the pétition for want 
of jurisdiction ; second, a gênerai anà spécial demurrer; and, third, 
an answer tp the merits,, statirig in the latter pleading, however, 
that they did jlpt intçnd thereby to waive either their motion to dis- 
miss or their demurrer. "î^e motion to dismiss was based upon the 
contention that the court had not acquired and could not acquire 
jurisdiction of the proceedîng, because, when the pétition was filed, 
it had not been sworn to by each of the three petitioners who had 
joined in it. 'The court is of opinion that the objection urged is not, 
in a proper sensé, jurisdictional, though à failure to make the vérifica- 
tion required by the gênerai ruies in bankruptcy and by law might, 
upon the defehdant's objection, resuit in checking the progress of 
the litigation tiritil the vérification was properly inade. In re Simon- 
son (D. C.) 92 Fed. 904, I Am. Bankr. Rep. Ï97, After the motion 
tp dismiss was filed, namely, on August 7, 1901, the third créditer 
did duly verify the pétition, and when that was done ail that the debt- 
ors could demànd in that regard had bëen performed. Besides, in- 
sti^âd of waiting until this vérification was made, the debtors, two 
dâys before it was done, filéd an answer to the merits, and I am not 
sure that that 6f itself was not a waiver of the objection that the 
pétition had not been verified by ail three of the creditors. It seems 
to the court that it acquired jurisdiction of the case upon the filing 
of the pétition, althoùgh it could, and upon the proper présentation of 
the matter would, hâve required that the pleading should be verified 
by the three petitioners before the défendants would be required to 
answer it. The motion to dismiss for want of jurisdiction is there- 
fore overruled. Indeed, that précise motion does not seem to be the 
proceeding applicable to the difïiçulty which the défendants désire to 
meet at this point. A motion for a rule to require a proper vérifica- 
tion would probably be the better step, and, if such rule was not 
complied with, the cotirt might then dismiss the pétition for that 
reason. 

- iThe demurrer filed is: based upon the objection that the pétition 
isnot sufïîcient because it does not on its face state the fact to be 
that the défendants are not wage earners, and are not chiefly engaged 
in farming or in tillage of the soil. Section 4 of the bankruptcy act 
provides that "any natural perspn, except a wage-earner or a person 
engaged chiefly in farming or the tillage of the soil, * * * shall 
be'subject to the provisions and entitled to the benefits of this act." 
With this section before it, the suprême court, in making the gênerai 
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orders in bankruptcy, prescribed form No. 3 for pétitions by credit- 
ors against a debtor, which, no dpubt, bas been generally foUowed 
in involuntary bankruptcy cases from that time until now. It migbt, 
I suppose, be quite fairly inferred that the judges of that court, in 
framing the rules and forms, considered the question whether the 
allégation that the debtor was not a wage earner, and was not chiefly 
engaged in farniing or the tillage of the soil, was essential, and con- 
cluded that it was not. Otherwise, doubtless, the form prescribed 
would hâve included it. They probably thought that the exceptions 
named in section 4 could more properly be specially and afiSrm- 
atively pleaded if the facts justified it, and that they need not be an- 
ticipated or negatived in the pétition. Settling form 3 is strong évi- 
dence of this. The décisions upon the subject are contradictory, but 
the one most directly in point is that of the circuit court of appeals of 
the Seventh circuit in Re Taylor, 42 C. C. A. i, 102 Fed. 728, 4 Am. 
Bankr. Rep. 515, where, however, an answer was fîled after a de- 
murrer was overruled, and the direct issue of fact upon the proposi- 
tion was made. That case holds that the exceptions must be nega- 
tived in the pétition. The answer in this case présents no plea or 
défense of that character, and I am much inclined to think that the 
défendants, by pleading to the merits, hâve thereby themselves over- 
ruled their demurrer, even if their answer did expressly assert that it 
was not intended to waive it. Mitf. & T. PI. & Prac. 304; Story, 
Eq. PI. § 688. The equity rules, and not the State Code of Practice, 
eovern in bankruptcy proceedings. The difSculties upon this point, 
however, hâve happily been removed by an amended pétition which 
expressly avers that the debtors are not chiefly so engaged and are 
not wage earners. The pétition, construed with référence to section 
5 of the act, sufïiciently charges that the individual members of the 
firm of Craig Bros., as well as the partnership, made the gênerai 
assignment for the benefit of creditors ; and since the case of George 
M. West Co. V. lyca, 174 U. S. 590, 19 Sup. Ct. 836, 43 L. Ed. 1098, 
it is not necessary to charge, nor for the fact to be, that the défend- 
ants were insolvent when the assignment was made. The assign- 
ment is of itself an act of bankruptcy. A copy of that paper, duly 
authenticated, has been filed as an exhibit to the pétition. The de- 
murrer to the pétition is overruled. The answer does not deny that 
the gênerai assignment was made. The défendants would be entitled 
to a jury to try the issues made as to the other acts of bankruptcy 
alleged, but as those issues hâve become immaterial by the admitted 
fact that the gênerai assignment was made, and as they may now be 
disregarded, there is no issue for a jury to try, and one is not neces- 
sary. 

At the hearing the évidence showed that on the 23d day of July, 
1901, A. J. Craig and John Craig, individually and as the persons 
composing the firm of Craig Bros., both joined in making a gênerai 
assignment to James D. Camfield of ail their property, individual 
and partnership alike, for the benefit of ail their creditors; and it 
inevitably results from thèse admitted facts, whatever may b* the 
truth upon the other issues involved, that there must, upon that 
ground, be an adjudication both against the firm and the individual 
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members composing Jt, The proper rule seems to be that, where 
both the partnersîiip and each of the individûals who compose it 
n^ôke the assîgfitnent, the act of bankruptcy is committed by ail 
pf them. The adjudication should thèrefore embrace both the firm 
and the individuâî members. Section 5, Bankr. Act; In re Meyer, 
39 G. C. A. 368, 98 Fed. 976, 3 Am. Bankr. Rep. 559; In re Grant 
(D. C.) 106 Fed. 497, 5 Am. Bankr. Rep. 838. Ôrders accordingly 
liiay be prepared. 



In re BBCK. 

(District Court, D. Massachusetts. July 10, 1901.) 

No. 4,696. 

Bankbtjptct— Membkk of Partnbkship— Sélection of Trustée. 

Bankr. Act, § 5b, provldlng that the creUitors of the partnershlp shall 
appoint the trustée^ applles only in case bî a joint pétition; and in case 
of thô Steparate toaJiliruptcy of one of the members, though ail the assets 
are partnershlp assets, the separate creditors are entitled to vote. 

In Bankruptcy. 

Joseph A. Sweeney, for creditors. 
Samuel B. Taft, pro se. 

LOWELL, District Judge. The only question left to be decided 
in this case concerns the right of a separate creditor to vote for 
trustée in case of the separate bankruptcy of one niember of a part- 
nership ; ail the assets being partnershlp assets, and there being one 
joint creditor. Bankr. Act, § 5b, provides that "the creditors of the 
partnership: shall appoint the trustée," but I am of opinion that this 
provision applies only in the case of a joint pétition. In the case 
of a separate pétition, it would be inconvénient , that the right of 
creditors to vote should dépend upon the bankrupt's membership in 
;a partnership perhaps undisclosed in the pétition, or upon the nature 
of the assets. Would the separate creditors appoint the trustée, 
under a joint pétition, if ail the assets ,were separate? It is a safer 
rule to make the right to tote dépend' upon the nature of the péti- 
tion, and not upon outside facts. We are not concerned hère with 
th|e distribution of the estate, but only with the choice of a trustée. 
See Clarke v. Stanwoùd, 166 Mass. 379, 44 N. E. 537, 34 L. R. A. 378; 
In re Webb, Fed. Cas.: No,. 17^317. If the votes of the majority of 
separate creditors will unduly afïect the rights of the minority of 
joint creditors, the (Xeferee has powei" to control the décision of the 
former. It may be said that in this case, under section 5h, the part- 
nership property .should be administered Ijy the rionbankrupt partner. 
This may be troe, but the factidpes îlot conceïn th.é right to vote for 
trustée of the bankrupt, Perhaps the nonbankrupt partner has as- 
sented tp the adrainistratièn of the joint estate by the court of bank- 
ruptcy. ; Décision ; of the référée affirmed. 
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In re FLT. 

(District Court, S. D. Oallfomla. Aprll 29, 1901.) 

No. 1,458. 

BAHKRtrpTOT— Exemptions— Temporasy Chanob op Occupation. 

A bankrupt who was engaged In farmlng until a short tîme before the 
adjudication is entltled to the exemptions glven to a farmer by the laws 
of the State, although he Is temporarily engaged in another pursult, but 
without intention to permanently abandon hls former occupation. 

In Bankruptcy. Revicw of referee's décision dismissing so much 
of bankrupt's pétition to' set aside exempt property as relates to two 
horses, a sucking coït, plow, harrow, hayrake, and cultivator. 

A. J. Monihon, Adcock & Reymert, and J. M. Emmert, for peti- 
tioner. 
R. V. Bouldin, for trustée. 

WE'LLBORN, District Judge. The évidence îs undisputed that 
up to June of last year the bankrupt was actively engaged in farming. 
Although the bankrupt has since engaged in another pursuit, yet 
I think the inference a fair one that this latter occupation is but 
temporary, and does net mean permanent abandonment of his former 
occupation. It has been held, under the lowa statute, that a debtor 
could claim his exemption as a farmer, though he had temporarily 
stopped farming and was living in town, and had sought other em- 
ployment there, and had oflfered to sell some of his farming imple- 
ments, if he intended to résume farming. Pease v. Price, ici 
lowa, 57, 69 N. W. 1120; 12 Am. & Eng. Enc. Law (2d Ed.) 104, note 
I. See, also, Caswell v. Keith, 12 Gray, 351 ; Freem. Ex'ns, § 226. 
The referee's décision, so far as it relates to the articles above enu- 
merated, is reversed, and said articles will be set aside to the bank- 
rupt as exempt. 



In re ANDERSON. 

(District Court, D. Massachusetts. July 10, 1901.1 

No. 3,867. 

Bahkkuptct-^ExBmption8^Allo"wanck cndbb Statb iNsoLTENtnr La-w. 

TJnder Banlir. Act, g 6, allowing the exemptions prescribed by the state 
law» in force at the time of flling the pétition, a banlirupt In Massachu- 
setts is allowed the exemptions established by Pub. St Mass. c. 171, § 
84, but is not entitled to the allowance for the support of his f amily pro- 
Tlded by the state insolvency law (Id. c. 157, § 99) pendlng the proceed- 
Ings under such law, since such allowance is not an exemption, but relates 
to that part of the insolvency law which Is suspended In Its opération by 
the bankrupt act 



in Bankruptcy. 

Henry T. Richardson, for bankrupt. 
William M. Morgan, for trustée. 
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LOWELL, District Judge. Pub. St. Mass. c. 157, § 99, provide 
that : 

"The debtor shall reeelve trotn the assignée one dollar a àsf for his attend- 
ance on the judge or the assignée when requlred under section seventy. He 
shall also be allowed out o( hls estate, for the necessary support of hlmself 
and his famlly, snch sum not exceeding the rate of three dollars per week 
fôr each ineœber of hls famlly, and for auch tlme not exceeding two months, 
as the Judge may order. Bvery debtor who le discharged shall be allowed flve 
per cent, on the net produce of ail hls estate received by the assignée, if such 
net produ«e,aftcr such allowanee is sufflclent to pay the credltors entitled to a 
dlvidend the amount of fifty per cent, on thelr debts; but the allowanee shall 
not eixçeed In the whole flve hundred dollars." 

Thé bankrupt seeks to obtain the allowanee given by the second 
sentence of the section aboyé quoted. To do this, he must establish 
that the allowanee to be made is one "of the exemptions which are 
prescribed by the state laws in force at the time of the filing of the 
pétition." Bankr. Act, § 6. Precisely what meaning should be given 
to the word "exemption" is difficnlt to détermine in a case like this. 
Hitherto the only exemptions allowed in this district hâve been those 
established by Pub. St. Mass. c. 171, § 34, concerning goods exempt 
irom exécution, which exemptions are dealt with by the Massa- 
chusetts insolvency act in section 46. IJpon the whole, though with 
considérable doubt, I think that the allowances made by section 99 
are not properly exemptions, within the purview of section 6 of the 
bankrupt act, but are concerned with tliat part of the insolvency law 
which is suspended in its opération by the passage of the bankrupt 
act. We càn hardly suppose that the debtor is entitled to receive 
from the trustée one dollar per day for his attendance, as provided in 
the fîrst sentence of section 99, or that he is to be allowed 5 per cent, 
on the net produce of his estate, if that estate pays a 50 per cent, 
dividend to his creditors, as provided in the last sentence of the 
saine section. The provision hère in question, which comes be- 
tween the two just mentioned, may seem less Objectionable, but 
one can hardly be enforced under the bankrupt act while the others 
are refused enforcement. Moreover, it is to be observed that the 
allowanee provided is at the discrétion of the judge of probate, and 
it is doubtful if the bankrupt act was intended to substitute in any 
respect the discrétion of the judge of the district court for that of 
the judge of probate. True, if the allowanee is denied, the bankrupt 
will get less from his own estate than if the bankrupt act had not been 
enacted, and the insolvency law was stiU in force. This resuit seems 
opposed to the gênerai intent of section 6 of the bankrupt act, but 
in this case the resuit seems unavoidable. The judgment of the 
référée is reversed, and the allowanee to the bankrupt is denied. 
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In re COVINGTON. 
(District Court, B. D. North CaroUna. Augiist 24, 1901.) 

1. BaNKHUPTCT— DlBCHAEGE-rPiNDINGS OF ReFEREB. 

The findings of fact o£ a référée In bankruptey on pétition for dis- 
charge, where a rule of court requires him to hold the meeting to cbn- 
sider it, will not be disturbed, except for clearly-shown error. 

2. Samb— Report of Référée— Exceptions. 

In exceptlng to findings of fact or conclusions of law by a référée In 
bankruptey, equlty rule 83, requirlng the errors to be speclflcally pointed 
out, should be f oUowed. 

In Bankruptey. 

J. H. Cook, for petitioner, 

B. F. McL,ean and Patterson & McCormick, for défendant. 

PURNELL, District Judge. On the 8th day of March, 1901, peti- 
tioner was duly adjudged a bankrupt, and on June loth following 
filed a pétition for discharge. Notice of a meeting of creditors was 
duly issued, and at such meeting certain creditors objected to the 
discharge on grounds which are set out in spécifications filed. The 
référée fînds the facts, and recommends the discharge be granted. 
A considération of the cause has been delayed at the request of coun- 
sel, on account of conflicting engagements in their state courts. 

Référées are important ofïicers in the administration of the bank- 
rupt law, and great weight should be given their décisions. In many 
respects their relation to the court corresponds to that of a master in 
chancery, especially under the rule in this district requiring them to 
hold the meeting of creditors to consider the pétition for discharge, 
which is a gênerai order of référence, — a duty not required by statute. 
The findings of fact by a référée will not, therefore, be reversed, un- 
less it is clearly shown there is error in such findings, such as would, 
under the equity rules, which govern in bankruptey proceedings, by 
express provisions of the statute, justify the reversai of a master in 
an equity cause. Référées are not only judicial officers charged with 
the performance of the duties prescribed in the statute, for the faith- 
ful performance of which they take and subseribe an officiai oath, but 
are also required to give bond to insure the observance of the oath. 
This is an unusual requirement, of a quasi judicial offieer. Being 
thus bound, their décisions should not be lightly treated, but given 
the considération due to conclusions reachedby conseientious officers 
seeking to discharge their duty to the best of their ability. That 
they sometimes err is to be expected. So do the ablest judges of ail 
the courts. But they should not be reversed except upon clear and 
convincing proof of error, especially as to the findings of fact, when 
they hâve seen the witnesses and heard them testify. 

There are five spécifications in opposition to the discharge, which 
will be considered in détail: 

The first spécification charges that the bankrupt made a false oath, 
în that he swore he did not know he was insolvent when he trans- 
ferred the cotton mill stock to S. W. Covington, on January i, 1901. 
Upon a carêful examination of the original record of bankrupt's ex- 
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amination (B), the référée finds no évidence to support this charge. 
He therefçre recommends tha,t this spécification be overruled. The 
finding of the référée on thïs spécification is affîrmed. There are no 
satisfactory grounds to say the référée is not correct in his conclu- 
sion. 

The s'ècônd, and fifth speciiications are to the same transaction. 
From the évidence and the sche4ules it appears that on March 31, 

1900, the bankrupt borrowed from: J. D. Shaw, Jr., $1,500, and, to 
secure.the same, he and his wife executed a mortgage on his wife's 
land. The note was due March 31, 1901. Just prior to the exécu- 
tion of the mortgage the bankrupt had constructed upon the land 
two stores at a cost of about $1,300; the money having been bor- 
rowed to replace the money which the bankrupt had expended upon 
the said buildings, and to finish paying for their érection if needed. 
On the pth day of February, 1901, before the said mortgage fell due, 
the bankrupt made a pâyment on the same to Mr. Shaw of $1 ,300, 
knowing that he (the bankrupt) was insolvent. On February 21, 

1901, the bankrupl executçd a gênerai, assignment to W. H. Neal. 
The second spécification charges that the bankrupt made a false oath, 
in that he failed to schedule this $1,300 payment as a debt due by his 
wife to him ; aild the fifth spécification charges that he had concealed 
assets, by not scheduling thîs $1,300 as a debt due by his wife to him. 
Under Schedule A (2), "Creditors Holding Securities," the foUowing 
appears: 

"John D. Shaw, Jr., haa a mortgage, dated on or about Slst March, 1900, on 
wife's property. This was glven to seeure a debt of bankrupt for money 
loaned him. Amount of mortgage was $1,500, on which a payment of $1,300 
was made by bankrupt on the 9th day of February, 1901. The wife's prop- 
erty is located northeast side of Main street, Lauringburg, N. C. The said 
Sha'w; holds the aboyé note, for which banltrupt's wife became surety. The 
value of said property Is «bout $2,500. J. D. Shaw, Jr., résides in Lauring- 
burg, N. C. Bankrupt's Wife slgned sâid mortgage and note as surety for 
bankrupt." 

The référée held the statement of the transaction as appears in the 
schedules is sufficient to négative the idea of concealment of assets 
and false oath, and recommends that thèse spécifications be over- 
ruled. The spécifications are overruled. The suggestion (for it 
is only a suggestion) of false oath and concealment of assets is too 
remote to sustain a refusai of discharge, under the statute. 

"In spécification 3, olpjectors charge that bankrupt failed to keep 
proper books, with fraudulent intent, etc. While it appears books 
V(fere not kept as carefully as they should hâve been, the évidence will 
not support the finding rthat a fraudulent intent was présent, or that 
there was ^ny omission to keep books in contemplation of bank- 
ruptcy." The language of the statute is (section 14b, Bankr. Act) : 

"Discharge the appllcanf unless he has (1) committed an ofCense punishable 
by Imprisonment as herein provided; or (2) with fraudulent Intent to conceal 
his, true flnanclal condition and In contemplation of bankruptcy, destroyed, 
coacéàled; ,or failed to keep books of àccounts or records from which his true 
condition m Ight be aScertalned." 

The finding of fact by the référée is affirmed, and the spécification 
overruled. 
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The référée says: 

"It appears from the évidence that S. W. Covington had clerked for the 
bankrupt 'pretty much ail last year,' and the bankrupt had borrowed from 
said S. W. Covington $100. That there had been no contract between the 
bankrupt and said Covington as to how much was to be paid for services as 
clerk, but just prior to the transfer to him o£ said stock $300 was agreed upoi;. 
The value placed upon the said mill stock was $400. The objectors charge 
that the delivery by the bankrupt to S. W. Covington of this mill stock just 
prior to his exécution o£ his deed of assignment to W. H. Neal constituted a 
concealment of assets. From the évidence it does not appear that the debt 
was fraudulent or iSctitious, nor that there was any concealment of assets 
in this transaction. The référée therefore recommends that this spécification 
be overruled." 

The conclusion or charge of objectors is not sustained, but is a 
mère inference. The debt not being fraudulent or fàctitious, it was 
a récognition and payment of what was due. If not in fuU, this would 
hâve been a préférence; but, being in full, the conclusion of the 
référée that it was no concealment of assets is sustained by the évi- 
dence in the cause. The payment of a bona fîde debt is not a con- 
cealment of assets, or the discovery of microscopic germs of dis- 
honesty to some creditors in making such payments, sufficient 
grounds for refusing a discharge in bankruptcy. The recommenda- 
tion of the référée is adopted, and the spécification overruled. 

In excepting to findings of fact or conclusions of law by a référée 
in bankruptcy, equity rule 83, and the construction thereot in ^ail- 
way Co. v. Gordon, 151 U. S. 285, 14 Sup. Ct. 343, 38 L. Ed. 164, 
should be foUowed, except where otherwise provided in the bank- 
ruptcy act. It was intended référées should do the détail work in 
bankruptcy causes (section 39, Bankr. Act), and the district judge 
should review their action on exceptions thereto. An order will 
be entered granting a discharge according to the pétition. 



In re TWADDELIi. 
(District Court, D. Delaware. June 18, 1901.) 

1. Bankrtjptct — Assets— EsTATB Dbvised. 

A testator devised certain real estate situate in Pennsylvanla to the 
mother of the bankrupt "for and during the term of her natural llfe and 
at the time of her decease to her surviving chlldren equally share and 
Bhare allke • * • to hold to them, thelr heirs and assigna, forever." 
After the death of the testator and during the llfetime of the life bene- 
ficiary, one of her children was adjudged a bankrupt. Beld, that he 
had a vested interest in the subject of the devise, whicà passed to his 
trustée in bankruptcy. 

S. Samb. 

Mère ability, possessed by one who subseyuently becomes a bankrupt, 
by deed, conveyance, or assignment, or by exeeutory contract, to estop 
or preclude hlmself from claiming title to or enjoying property wholly 
acquired after the exécution, of such deed or contract, does not consti- 
tute "property which prior to the flling of the pétition he could by any 
means hâve transferred." 

8. Sahb. 

Where the contingency relates to the event, and not to the person, the 
remainder-man possesses a right or title which may indilïerently be con- 
sidered or termed a vested right in or to a contingent interest or estate, 
110 F.— 10 
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or a contingent right to a future Interest or estate, and such a right Is 
aliénable and transmlssible to helrs or personal représentatives accordlng 
to Its nature, and consequently passes to a trustée lu baniqruptcy of ttae 
remainder-man, 
(Sylîabus by the Court.) 

ÏJéonard E. Wales, fdr cféditors. 
Williani F. Kurtz, for bankrupt. 

BRADFORD, District Judge. The question now for décision 
was certified to this court by the référée in bankruptcy for this 
county, under section 39a(5) of the bankruptcy act, together with 
his finding thereon. It is whether John, P. Twaddell had at the date 
he was adjudged a bankrupt, by virtue of the last will and testa- 
ment of Jacob W. Horter, any interest or claim in or to certain 
real estate situate in Pennsylvania transmis sible to the trustée in 
bankruptcy. The finding of the référée is that the bankrupt had 
not at the time of his adjudication such an interest or claim. The 
testator died on or about August 4, 1875, and it was admitted at 
the hearing that he was at the time of his death the owner in fee 
of the real estate in question. The sixth item of his will, which 
was duly admitted to probate and recorded in the office of the regis- 
ter of wills for the city and county of Philadelphia, August 9, 1875, 
is as f ollows : 

"Sixth. I glve afid bequeath unto my daughter Catherine Twaddell, wife 
of William Twaddell, for aiid durlng the term of her natural llf e and at the 
time of her decease to her survivlng children equally share and share allke, 
the fOUowlng propertles, viz., my brick house Situate at the southwest corner 
of Wharton and Hlcks streets, In the Twenty-sijcth Ward of the sald clty of 
Philadelphia, aiso my three-stôry briels house situate on the west slde of 
Sikth Street, north of Master street. No. 1416, in the Twentleth Ward of the 
sald clty of Philadelphia, to hold to them, thelr helrs and assigns forerer." 

It appears from an agreed statement of facts that Catherine Twad- 
dell, one of the daughters of the testator, had twelve children, of 
whom the bankrupt is one, living at the time of the testator's death, 
ail of whom are now living, and that their mother was living at the 
time of the adjudication in bàùkjruptcy. It is admitted that she is 
still living. By virtue of section 70 of the bankruptcy act the trus- 
tëéi upon his appointment and qualification is, subjeCt to a certain 
proviso and an exception not pertinent to this case, vested with 
the : title of the bankrupt àsi of the date of the adjudication to ail 
"property which prior to the filing of the pétition he could by any 
means hâve transferred or which might hâve been levied upon and 
sold under judicial process against him." Di'd, or did not, the bank- 
rupt from and after the death of the testator and during the life- 
time pf his mother hâve some right, title or interest, vested or con- 
tingent, to or in the real estate, which prior to the filing of the péti- 
tion iti bankruptcy he "could by any 'means hâve transferred" or 
vvijich might havç been levied'ûpon arid' sbld iinder judicial process? 
Either such transferability or such liability to be sold would estab- 
lish its transmissibility to the trustée in bankruptcy. But it is ab- 
solutely essential to the successful assertion of any right on the 
part of the trustée that the bankrupt should hâve had at the date 
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of the adjudication, a daim or interest of some kind, vested or con- 
tingent. Mère ability possessed by one who subsequently becomes 
a bankrupt, by deed, conveyance or assignment, or by executory 
contract, to estop or preclude himself from claiming title to or en- 
joying property wholly acquired after the exécution of such deed 
or contract, is not sufEcient to cqnstitute "property which prior 
to the filing of the pétition he could by any means hâve trans- 
ferred." The Circuit Court of Appeals for this circuit, in the case 
of In re Wetmore, io8 Fed. 520, in treating this subject, said: 

"It is the 'title of the bankrupt, as of the date he was adjudged a bank- 
rupt,' which is 'vested by opération of law' in the trustée; and this title, 
so far as pertinent to this case, must be to 'property which prior to the filing 
of the pétition he could by any means hâve transferred or which might bave 
been levied upon and sold under judicial process against him.' A bare pos- 
sibility or mère expectation of acquiring property does not constitute prop- 
erty or a title to property; nor can it be transferred or levied upon. While 
the right of enjoyment may be uncertain and contingent, it is neeessary that 
an interest or title of some kind be vested in the bankrupt in order that it 
may pass by opération of law to the trustée. If the contingency or uncer- 
tainty be such as relates to the person, and not merely to the event, and he 
who is to take remains unascertained by name, désignation or description, 
obviously no given individual while so unascertained can be held to hâve 
a property right to or in the subject-matter of the gift or limitation. * * * 
If the bankrupt had an expectant estate it undoubtedly passed to the trus- 
tée. But if he had no claim or title, absolute or defeasible, vested or contin- 
gent, but merely an expectation of an estate or Interest in the future, then 
there was nothing in him to pass to the trustée. » * • One may hâve 
a contingent right to a future interest or estate. So one may hâve a right in 
or to a future contingency. But It cannot with légal propriety be afflrmed 
of anyone that he has either a contingent right or a right in or to a contin- 
gency unless the person of whom the affirmation is made is ascertained by 
name, désignation or description." 

As the controversy hère relates to land, the lex rei sitse governs, 
and on the question whether the bankrupt had at the time of the 
adjudication a right, title or interest, vested or contingent, absolute 
or defeasible, to or in the houses referred to in the sixth item, 
recourse must be had to the law as declared or recognized by the 
suprême court of Pennsylvania. In that state any such right, title 
or interest is aliénable by him who has it and liable to exécution 
process. In Drake v. Brown, 68 Pa. 223, the court, through Agnew, 
J., said: 

"It is the settled doctrine in this state that ail possible titles, vested or con- 
tingent, in real estate, may be taken in exécution and sold, provided there be 
a real interest in the défendant in the exécution, légal or équitable." 

The requirement in the proviso of "a real interest in the défend- 
ant," it should be observed, is an essential part of the proposition 
laid down by the court. The testator devised the houses to his 
daughter Catherine Twaddell "for and during the term of her nat- 
ural life and at the time of her decease to her surviving children 
equally share and share alike * * * to hold to them, their heirs 
and assigns forever." The word "surviving" has relation to the 
death of the testator or to the death of Catherine Twaddell. It 
cannot relate to both. If it has relation to the death of the testa- 
tor, the remainder in fee immediately on his death vested in the 
then living children of Catherine Twaddell, but was liable to open 
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during her lifetime and let in after-born children. Minnig v. Bat- 
dqf^, S Pa. 503 ; Chew's Appeal, 37 l'a. 23 ; Ross v. Drake, 37 Pa. 
373; Coggins' Appeal, 124 Pa. 10, 16 Atl. 579, In Minnig v. Bat- 
dorff, supra, the court, through Bell) J.,.skid: 

"When there Is an immédiate gift to children, tliose only living at tlie tes- 
tator"» death wlll talic; but It is now settled, ttiat where a particular estate 
or ïiitérest is carved ont, wifh a gift ovér to tlie children of the person talc- 
ing that intèrest, or of auy other person, the limitation -wlll embrace not only 
the objects living at the death of the testator, but ail who shall subsequently 
come into existence before the perlod of distribution. Such a remainder 
vests in the objects to whom the description applles at the dcath of the 
testator, subject to open and let in others answering the description as they 
are bom successively. As to the latter, the remainder is contingent until 
they are in esse, but theû It immediately vests, and from thenceforth is at- 
tended by ail the properties Incidental to vested estâtes." 

If the word "surviving" has relation to the death of Catherine 
Twaddell, there is only a contingent remainder in fee to such of 
her children now or hereafter born as shall survive her. The con- 
tention on the part of the petitioners that, even if the survivency 
relates to the death of Mrs. Twaddell, the remainder was vested on 
the death of the testator in her children, though liable to be di- 
vested by the happening of a condition subséquent, namely, their 
death during the lifetime of their mother, is opposed to both prin- 
ciple and authority. While it is true that in one or more cases 
language, largely if not whoUy obiter, is to be found which, taken 
by itself, lends some color to such an idea, not only the well settled 
rules and tests for determining whether a given remainder is vested 
or contingent, but the aythorities are fatal to the contention. Mc- 
Bride v. Smyth, 54 Pa..245; Chess's Appeal, 87 Pa. 362; Sager v. 
Gallowa}', 113 Pa. 500, 6 Atl. 209; Goggins' Appeal, 124 Pa. 10, 
1:6 Atl. 579; Graige's Appeal, 126 fa.. 223, 17 Atl. 585. Nor is 
.,this court prepared to sustain the contention on the part of the pe- 
,titioners that it is whollyimmaterial whether the limitation of the 
fee after the Ufe estatç is a vested remainder, on the one hand, or 
a contingent remainder, ;On the other. The remainder cannot be 
contingent, ; unless the word "surviving" has relation to the death 
of the first taker. Onthat assumption the limitation is only to such 
of her children as shall be living at the time of her death. Under 
such a limitation it cannot be ascertained until the death of the first 
taker occurs whether any of the children will take anything. The 
happening of that event enters into and iâ essential to the descrip- 
tion of the persons who, îf any; will take undér the limitation, and 
before it happens no right passes tb/ any child which on his or her 
death during the hfetime of the first taker is capable of transmis- 
sion under the law of descent. In McBride.v. Srhyth, 54 Pa. 245, 
the coUrt, through Strong, JL, said: • ■ ■ 

"It Is Impossible to admit that a gift to snch of a number of persons as 
may meet a deflned description, is a gift toi ail the persons, whether they 
meet the description or not. The rule o^, légal construction, as well as the 
testamentary Intent in. such cases, is well stated in 'Sn.ith on Executor|y In- 
terests,' page 281. It Is this: 'Whère rëâl or Personal estate is devised or 
bequeathed to such children or such chllà or'lndividuals as shall attain a 
given âge, or the children who Shall sustain a certain character, or do a 
particular aet, or be living 9X a certain time, wlthout any distinct gift to the 
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whole class, preceding such restrictive description, so tliat the uncertain 
event forms part of the description of tlse devisee or legatee, the interest so 
devised is necessarily contingent on account of the person. For, until the 
âge is attained, the character Is sustained, or the act is perf ormed, the person 
Is unascertained; there is no person answering the description of the person 
whp is to talie as devisee or legatee.' " 

The doctrine thus enunciated has uniformly, so far as I am aware, 
met the approval of the suprême court of Pennsylvania. Coggins' 
Appeal, 124 Pa. lo, i6 Atl. 579; Craige's Appeal, 126 Pa. 223, 17 
Atl. 585. In the law of contingent remainders there is a funda- 
mental distinction between contingency as to the person who is 
to take and contingency as to the event on the happening of which 
a right, interest or estate is to be acquired under the Umitation over. 
Where the contingency relates to the event, and not to the person, 
the remainder-man possesses a right or title which may indifïerently 
be considered or termed a vested right in or to a contingent interest 
or estate, or a contingent right to a future interest or estate, and 
such a right is aliénable and transmissible to heirs or personal rep- 
résentatives according to its nature. But where the contingency 
relates to the person the case is essentially différent. A contingent 
remainder is none the less a remainder because limited to persons 
not in esse. But such a limitation ex vi termini excludes the alien- 
ability or transmissibility of the remainder so long as it reraains 
contingent. If land be devised to one for life and at his death in 
fee to such of his children as shall survive him, there can be, be- 
fore his death occurs, no remainder-man in esse having capacity to 
take. In such a case it would seem that the existence of remain- 
der-men cannot be disassociated from their capacity to take, and, 
that, as such capacity cannot exist before their ascertainment by 
the death of the first taker, they cannot be regarded as in esse 
before that event, so far as the ahenabiHty or transmissibility of any 
interest or title under the limitation is concerned. The distinction 
under discussion, which is also applicable to exeçutory devises and 
bequests, is clearly recognized in the Pennsylvania cases. In Kelso 
v. Dickey, 7 Watts & S. 279, the contingency related to the event, 
and not to the person. The court, through Sergeant, J., said : 

; "The CQntingency on which the legatees over were to take was not a con- 
tingency annexed to their capacity to take: such, for example, as their livinK 
to a certain time; but an event independent of thern, and not aiîecting their 
capacity to take or transmit the right to their représentatives; and such a 
contingent Interest has frequently been dccided to be vested so as to be 
transmissible to représentatives." 

So, in tlopkins v. Jones, 2 Pa. 69, the contingency attached only 
to the event, and the court, through the same learned judge, said: 

"There is no contingency hère that affects the transmissibility. There is 
a contingency, which affects the right of RebeCca J. Rutter ever to take, 
but none that affects the vesting of her right or possibility, so as to pass 
to her représentatives on her death before the contingency happens." 

In Chess's Appeal, 87 Pa. 362, the court, through Sharswood, J., 

said: 

"In the common case of a legacy or gift to A., and on his death to B., no 
onedoubts that both interests, the présent and the future, vçst together at 
the same instant. Attaching a contingency to the gift of the second bequest 
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ougîit not apd does not àffect the case uniess that contlngency relates to the 
capaplty of t)he second legateé or donee to take. In a legacy to A., and if be 
diesbefore attalplng the âge of twenty-one,. thèn to B., the interest of B., 
thongi dépendent upon a qontlngency, Is ticansmlsslble. It would be différ- 
ent if tlié gifl: over was to È. ât twenty-one, for if he sHould die before àt- 
taining tliat âge, lie could never take, and could theref ore ' hâve nothlng to 
traûgmlt." 

In Sager v, Galloway, 1Î3 Pa. 500, 6 Atl. 209, the contingency re- 
lated to the person. The court, through Trùnkey, J., said : 

"The property is devised to a person in fee when he is twenty-one years 
of âge; and any person under that âge, though answering the description in 
ail other respects, can tate nothlng, and no person can take through or under 
him. * ♦ * The remainder is not limited to take effect immediately on 
the death of the testator's children. It is limited to take effect after their 
deeease, and lu favor of a person when he attains a glven âge. Should he 
die before ftrrlving at that âge no person elaiming under hlm, by desceut or 
othèrwlse, would hâve right of possession or property. Although the plain- 
tlflî Is the person who Willl be entitled to the property if he llves long enough. 
the devise passes to hirn when he arrives at the âge of twenty-one years. 
The particiilar aige is madé a constituent part of the description of the object 
of the devise, and the remainder cannot vest before. The person Is not 
ascertained before the glven âge." 

So, in Coggins' Appeal, 124 Pa. 10, 16 Atl. 579, the contingency 
attached to the person. Tiîe court, through Paxson, J., said: 

"The gift is to thosé 'who shall bave attained or shall attain the âge of 
twèhty-flve years.' * • • A grandchlld who dies before arriving at 
twenty-flve takes no Interest; nothlng whleh he can dispose of by will or 
otherwlsç; nothlng which can descend to hls hoirs. * * * The provision 
in regard to âge is descriptive of the persons who shall take under the will, 
for no one can tell untll that tlme arrives who will be entitled." 

Such also ^as the nature of the contingency in Craige's Appeal, 
126 Pa. 223, 17 Atl. 585. The court, through Green, J., said: 

"There are mo words of gift except those which also descrlbe the legatees. 
♦ ♦ • It Is tiierefore not the case of a préviens gift and a postponement 
of the tlme of payment, but an immédiate and direct gift to a class of persons 
who must fulfill the description contained in the very words of the gift In 
order to take it at ail. They are not donees In any sensé uniess they are 
children of Edmund and Ann, livlng at the death of Bdmund and Ann." 

If the children who may take cannot be ascertained until the death 
of Mrs. Twaddell, and if they hâve no right, title or interest which 
cân pass from them by aliénation or descent during her lifetime, 
I fail to perceive that one of them who becomes a bankrupt during 
her lifetime could under such a limitation hâve any "property which 
prior to the fîling of the pétition he could by any means hâve trans- 
ferred or which might hâve been levied upon and sold under judi- 
cial process against him." There would be a possibility, probability 
or expectation on his part of acquiring on the death of his mother an 
interest or estate, but during her lifetime no right or title in him, 
vested or contingent, to any interest or estate, absolute or de- 
feasible, transmissible to a trustée in bankruptcy. Bristol v. Atwa- 
ter, 50 Conn. 402; In re Hoadléy (D, C.) ici Fed. 233; In re Gard- 
ner (D. C.) 106 Fed. 670. 

But on a careful review of the Pennsylvania décisions I hâve, 
though with some hésitation, reached the conclusion that the Word 
"surviving," as employed by the testator in this case, must be re- 
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garded as relating to the time of his death, and consequently that 
the children of Mrs. Twaddell living at that tiitte took a vested re- 
mainder in fee. In Pennsylvania the law strongly favors the early 
vesting of estâtes. In Letchworth's Appeal, 30 Pa. 175, the court, 
through Lowrie, C. J., said: 

"The law always and naturally inclines to attribute the real and substan- 
tial ownershlp of property to some exlstlng person, even In the case o£ a 
trust, and never to leave any part of It In abeyance. In other words, It 
always inclines to treat the whole interest as vested, and not as contingent; 
and therefore, in case of doubt or mère probability, It déclares the interest 
vested." 

And in Chew's Appeal, 37 Pa. 23, the court, through Strong, J., 
said : 

"A remainder is always to be consldered vested, rather than contingent, 
if the words of the will creating it are capable of such a construction." 

The remainder is limited on the death of Mrs. Twaddell to "her 
surviving children," and not to her children "surviving her" or 
"then living." The words "her surviving children" are susceptible 
of two constructions, neither of which would do violence to the lan- 
guage of the testator. They may mean her children surviving her, 
or her children surviving the testator. It is not stated whom the 
children are to survive. There is no other provision in the will 
which can serve to shed Hght on this point. The words "at the 
time of her decease" are in no way coupled with the survivency and 
do not postpone the vesting of the remainder, but only fix the time 
when it shall take efïect in possession or enjoyment. Chew's Ap- 
peal, 37 Pa. 23 ; Minnig v. Batdorff, 5 Pa. 503. ' It is a gênerai rule, 
liable, however, to be controUed by particular expressions in the 
will clearly indicating an intention to the contrary, that words of 
survivorship are to be referred to the death of the testator, not 
only where there is an immédiate gift to survivors in the absence 
of any précèdent life or other particular estate, but also where the 
limitation is after such a précèdent estate. Johnson v. Morton, 
10 Pa. 245; Ross V. Drake, 37 Pa. 373; Woelpper's Appeal, 126 
Pa. 562, 17 Atl. 870. This rule of construction prevents the exclu- 
sion from the testator's bounty of the issue of such of the children 
of the first taker as die during the continuance of the précèdent 
estate, and the partial intestacy of the testator which would thereby 
resuit in many cases, were the words of survivorship referred to 
the death of the first taker. The rule accords with the presumed in- 
tention of the testator and should be applied, unless it would de- 
feat his actual intention as clearly shown by the langùage of the 
will. Hère there are no particular expressions indicating an intent 
that the words of survivency should not relate to the testator's death. 
The case stands baldly on the words "her surviving children." Un- 
der the Pennsylvania décisions, "surviving" is referable to the tes- 
tator's death. I am unable to distinguish this case in principle from 
Ross V. Drake, 37 Pa. 373. There the testator provided as follows : 

"Item. It iB further my wlU that 4 like sum of seven hundred dollars 
remain In my real estate, the Interest of which shall be paid annually to my 
son John Ross during his natural life, and such part of the principal sum 
as my executors may deem necessary and proper; and If any part of the said 
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sum of sevenhundred doll£w?$, or Intèrest theréon, should remain rimexpended 
at thp d|^Ç)«asje ot my gajd spp: J<^hn, It Is my wUl that the same be divlded 
eqmyy.ftffông, I1I3 sùrylvlng children, share and share allke. But lî my sald 
son Jblài' shollld prefer haylng the sald sum of seven hundred dollars laid 
ont la laïia (or hls use, then It Is my wlll that uly executors piîPChase a tract 
of land,, the sélection of whlch shall be agreeable to him, and hâve the title 
so niad^ ttat he shall hâve ^he occupancy of the same durlng hls natural 
llfe, and athis decease to gp.to hls survlving chlldren, their hëlrs and assigns 
forever.to be equally dlv}dedamongst them, share and share allke. Should 
the lattCT;;fte !the cholce of toy sald son Jphn.lt Is then my wlll that my son 
Washington jidyanceis the sald sum of seven hundred dollars In one year 
after my decease, or as soôn after as It may be wanted for the purpose of 
maklng the sald purchase." 

John Ross/the son, chose to hâve thê sum of monéy mentioned laid 
out in the purchase of land for his use, and pursuant to the above 
clause of the ,wi|[j land of his sélection was purchased for his use dur- 
ing life, and for tlje ul,terior devisees in fee, as therein directed. The 
land was limited to him "duririg his naturâl life," and at his decease 
"to his survivîng children" in fee as tenants in common. While hère 
the, land is liniited to a daùghter for life and at her death "to her 
survivîng children" in fee, tliere it was liniited to a son for life and 
at his death to "his surviving childTeri" in fee. No argument or 
considération can be advânced in this case to show that the words 
"her surviviiig chîldreri" niean "her children surviving her," which 
was not equally applicable to show that the words "his surviving 
children" meant "his children surviving him." The two cases are 
in substance identical. It was held that the word "surviving" re- 
lated to the death of the testatôr, and that a child of the fîrst taker 
who died intestate after the death of the testatôr, but before the 
death of the fîrst taker, had a vested intèrest in the land which on 
her death destejided to the plaintiflf in the ejectment suit, who was 
her son. The icôurt, through Strong, J., said: 

"The glft of the property in controversy in thls caséis to be treated as a 
devise of realty. * * • The argument Is that the testatôr intended only 
sucll children as should survive tbe tenant for life, and be in existence at the 
tin^e when the remalnder was limited to take effect in possession. This 
présents the Inauiry, to what pèrlod does ;thp word 'suj-viving' relate? Is It 
to the death of the flrst taker, or the death of the testatôr? If there be an 
immédiate limitation by ■Wlll of an estate to survivors of a elass, or of Indi- 
tiaùals named, to take as tenants In common, a limitation not expectant 
upon the détermination of a prior intèrest, there Is but one perlod to which 
the survlvorship contemplated pan ref er, and that Is the death of the testatôr. 
But If there be au estate for llié carved out, ànd a limitation of the remaln- 
dei" tb a class or to seve^ral pèirsbns named, or to their survivors, to take as 
tenants In- common, theré are two perîods to which the survlvorship may re- 
tet, the death of the tenant fior life, and that of the ; testatôr. It has often 
been made a question, tp which of thèse two perlods the wlll is to be con- 
str.ued as itolntlhg. bown tp tbe tlme of our révolution, and for at least one 
hnildired years, It wais; held in Bngland, and so declded In many cases, that 
thé perlod lùtended is that of the death Of the testatôr, and the doctrine 
was applled Indiscrlminatèly to bequests of pérsonalty and devises" of realty. 

♦ 1» : t Whetber ; the rea^ps upon which thls rule of construction was 
tounded werej soùnd or notlsofllttle Importance, aftef the long-continued 
ftdhetence which the Engllâh courts gaVe to it In regard to bequests of 
pérsonalty, indeed, a departaré' was toade from ïtby Sir John Leach In Crlpps 
V. Wplcptt, 4 Madd. 11, and he bas been followed in a few other cases. 

• • • But the nPVel doctrine of Sir John Leach has not, even in England, 
been applled to the construction of devises of realty. • • ♦ Sueh is the 
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«tate of the law ta England on this subject. It has been regarflcd as unset- 
tled, erer since the case of Cripps v. Wolcott. In Peimsylvanla, the new 
doctrine asserted in that case has been distlnctly repudiated, and the old 
rule established before our révolution has been reCognized as law. Such was 
the ruling in Johnson v. Morton, 10 Pa. 245, and a similar rule of construc- 
tion was applied to a bequest of personalty in Buckley's Adm'rs v. Reed, 15 
Pa. 85. It has at least thèse advantages, that it corresponds with the usual 
presumption la cases of doubt, that legacies and devises are vested, and 
that it prevents the disinherison of a testator's descendants, by the unantici- 
pated death of their immédiate ancestor, between the death of the testator 
and the time fixed for the distrlbutive enjoyment. To this may be added, 
that it sometimes prevents the happening of an unforeseen intestacy." 

If Ross V. Drake was rightly decided, it is controlling hère; for 
no distinction can be drawn between the two cases. It has never, 
so far as I am aware, been held by the suprême court of Pennsyl- 
vania that Ross v. Dralce was wrongly determined; nor has the 
doctrine of that case ever been denied or questioned by that tri- 
bunal. On the contrary, the case has repeatedly been cited with ap- 
proval. The contention is made on the part of the bankrupt that 
the doctrine of Ross v. Drake practically was repudiated in Woelp- 
per's Appeal, 126 Pa. 562, 17 Atl. 870. This contention cannot, in 
my opinion, be sustained. Not only was there a substantial différ- 
ence between the testamentary provisions involved in the two cases, 
but the rule applied in the earlier case was expressly recognized in 
the later. The court, through Mitchell, J., referred to the rule that 
"where there is a devise for life with remainder over to survivors, 
the Word survivors shall be taken to refer to the period of the tes- 
tator's death," and to Johnson v. Morton, 10 Pa. 245, as "an excel- 
lent illustration of the rule, and of the principles on which it should 
be applied," and to Ross v. Drake as a case which, "though a 
stronger case in favor of the application of the rule, is not essen- 
tially difïerent in principle." The court, further referring to Ross 
V. Drake, Johnson v. Morton, and other cases, said : 

"We concède them ail their legitimate authority in coneeding that thcy 
establish the gênerai rule that the phrase 'surviving brothers and alsters' 
means surviving at the death of the testator, and that it shall be so con- 
Btrued unless It clearly appears that the testator meant it to refer to a dif- 
férent period. As already shown, the testator in the présent case plalnly 
meant to refer to the time of his daughter's death, and his actual Intent being 
thus entirely clear, there is no room for any presumption, and the cases estab- 
lishing that presumption hâve no application." 

But hère there are no particular expressions to rebut the pre- 
sumption and, as before stated, the case stands baldly on the words 
"her surviving children." In re Hoadley, 2 Nat. Bankr. N. 704, loi 
Fed. 233, and In re Wetmore, 99 Fed. 705 ; Id., 108 Fed. 520, are 
essentially unlike this case, in that in each of them the words of sur- 
vivorship expressly and unmistakably related to the death of the first 
taker. For the reasons given, I am of the opinion that the word 
"surviving" in the testamentary provision in question has relation to 
the death of the testator; that on the happening of that event the 
then living children of Mrs. Twaddell acquired a vested remainder in 
fee as tenants in common, though liable to open and let in after-born 
children ; and that consequently the bankrupt had, by virtue of that 
provision, at and prior to the date of the adjudication, an interest 
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and e^tât'e in ifie Ijiouses constjtuting property which prior to the filing 
ofthe pétition hecouldfaavetransferred and which might hâve been 
levied upon and sold under judiçial pr ocess against him. The finding 
and order of thé refereè are therefore set aside, with directions that 
he cause thë fprëgoing ihterest and estate of the bankrupt to be in- 
cluded in bis schedules in bankruptcy, and thereafter disposed of ac- 
cording to lain^. 



DNITED STATES v. JUNG JOW TOW. 

(District CJoTirt, D. Oregon. July 20, 1901.) 

No. 4,5T6. 

CHINESB— RBeiSTÏtATION— DœppBTATION. 

Act Cong. Npv. 3, 1893, amendlng Açt Cong. May 5, 1892 (27 Stat. 25). 
déclares it thè duty of ail Chinese laborers In the United States, entitled 
to remain there beforè passage of the aCt of 1892, to apply withln six 
months fora eertifleate of résidence, and that any neglecting to comply 
with the provisions of the act and of the act of 1892, or who after ex- 
piration of the six months shall be without such eertifleate of résidence, 
shall be deemed to be unlawfuUy wlthin the United States, "provided, 
that no Ghiùèse person ♦ * • convicted * • * of a felony shall 
be permltted to reglster under the provisions of this act; but ail such 
persons who are now subject to déportation for failure * * • to 
comply with the act to which this is an amendment shall be deported." 
Beld, that a Chinese laborer having a certlQcate of résidence under the 
act of 1802 Is entitled to remaUi In the country, though he has no eertifl- 
eate under the later act 

John H. Hall and Edwin Mays, for the United States. 
J. J. Fitzgerald and Chester V. Doloh, for défendant. 

BELLINGER, District Judge. The défendant applied for and re- 
ceived a certificate of résidence as provided for by the act of congress 
of Mjay s, 1892 (27 Stat. 25). It is contended on the part of the 
United States that, notwithstanding this certificate, he is subject to 
déportation because he did not register under the amendatory act 
of November 3, 1893. This act provides that : 

"It shall be the duty of ail Ohlnese laborers wlthin the llmits of the 
United States who were entitled to remain in the United States before the 
passage of the act to which this is an amendment to apply to the collecter 
of internai revenue of thelr respective districts wlthin six months after the 
passage of this act for a certificate of résidence; and any Chinese laborer 
withln the limits of the United States who shall neglect, faii, or refuse to 
comply with the provisions of this act and the act to which this is an amend- 
ment, or who, after the expiration of said six months, shall be found wlthin 
the jawsdiction of the United States without such eertifleate of résidence, 
shall bé deemed and adjudged to be unlawfully withln the United States," 
etc. 

The section of the act containing thèse provisions has the following 
proviso: 

"Provided, that no Chinese person heretofore convicted in any court of 
the âtates or territories or of the United States of a felony shall be permit- 
ted to reglster under the provisions of this act; but ail such persons who are 
now subject to déportation for failure or refusai to comply with the act to 
which this is an amendment shall be deported from the United States aï In 
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eaia and în this act provîded, upon any approprlate proceedlngs now pendlng 
or which may be hereafter Instltuted." 

Under this proviso a Chinese laborer who has been convicted of 
a felony is not subject to déportation unless he has failed or refused 
to comply with the act amended. If, therefore, such a person has 
a certificate of résidence issued under the act of 1892, he is entitled 
to remain in the country, notwithstanding the fact that he has no 
certificate issued under the later act, and is not allowed to hâve one. 
The unavoidable conclusion from this is that congress did not intend 
by the act of 1893 to invalidate certificates issued under the act of 
1892. In the construction of statutes, there is a presumption against 
unreason and absurdity, and the act of 1893 would be a most absurd 
and unreasonable law, if Chinese convicts, whose registration it for- 
bids, are exempted from déportation because of their compliance 
with the act of 1892, while Chinese laborers who are not convicts are 
subject to déportation notwithstanding such compliance on their 
part. It is a matter of common knowledge that the great majority 
of Chinese laborers entitled to registration under the act of 1892 re- 
frained from registering upon légal advice that the law was unconsti- 
tutional, and pending a décision of that question by the suprême 
court of the United States in a case before it. In the meantime the 
time limited in the act within which certificates of résidence could be 
procured expired. Thèse are the circumstances under which the 
later act was passed, and which explain the purpose for which it was 
intended. But, if thèse facts do not fully explain the amendatory 
law, it is at least clear that this act was not intended to afifect Chinese 
laborers who had fully complied with the act amended. 



In re BAYMOND. 
(District Court, B. D. Penusylvania. September 10, 1901.) 

Convicts— QooD Bkhaviob— Commutation of Sentence. 

On tbe assumption that tlie Pennsylvania act of May 11, 1901, entitled 
"An act providing for the commutation of sentences, for good behavlor 
of convicts In prisons, penltentlaries, workhouses and county jails of 
this State, and régulations governlng the same," Is by congresslonal 
législation applicable to United States prlsoners conflned In the Eastern 
Penitentlary of that state at the tlme of Its enactment, a United States 
prlsoner so conflned has no right to commutation for good conduct In 
the absence of a report on that subject by the board of prison officiais 
to the gqvernor and action thereon by the latter, with the approval of 
the designated state offlcers. 

(Syllabus by the Court.) 

John Kent Kane, Chancellor D. Holden, and Hampton I,. Carson, 
for petitioners. 

Joseph W. Thompson and Wm. M. Stewart, Asst. U. S. Attys., and 
James B, HoUand, U. S. Atty., for respondents. 

BRADFORD. District Judge. Charles W. Raymond has resorted 
to a writ of habeas corpus to secure his release from alleged unlaw- 
ful détention in the eastern penitentiary of Pennsylvania, a state insti- 
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tutîon for the confinement of prisoners sentenced to imprisonment 
fqr çfimç,, In December, 1895, he was convicted in this court of the 
offerice of willfully misapplying the funds of a national banking asso- 
ciation, and was sentenced December 23, 1895, as follows: 

"And now, the 23d day of December, 1895, ail and singular the premisea 
belng seen and by the Court hère fuUy understood, it is consldered and ad- 
Jndged that the défendant, Charles W. Raymond, be Imprisoned and conflnod 
in the Eistem Penltentiary, of the Oommonwealth of Pennsylvania, for the 
tèrm of seven years and flve calendar months; that he pay the eosts of 
prosecution and stand commltted untll judgment be fully complied with, 
and that he be snbject In ail respects to the same discipline and treatment 
as convicts sentenced by thé courts of the said Commonwealth." 

Pursuant to the sentence he was torthwith committed to the cus- 
tody of the warden of the penitentiary, where he yet remains in con- 
finement. The principal question sought to be raised in this case is 
whether the aet of Pennsylvania of May 11, 1901, entitled "An act 
providing for the commutation of sentences for good behavior of 
convicts in prisons, penitentiaries, workhouses and county jails of 
this Stâtej and régulations governing the same", has by congressional 
législation been made applicable to United States prisoners confined 
in the eastern penitentiary at the time of its enactment. Section i 
provides that, subject to certain exceptions not niaterial in this, con- 
nection, a prisoner "may, if the Governor shall so direct, and with 
the approval of the Boa'd of Inspectors or Managers earn for himself 
or herself a commutation or diminution of his or her sentence or 
sentences" according to the specified rate. 

Section 3 is as follows: 

"Section 3. On any day, not later than the twentieth day of each month, 
the Board of Inspectors or Managers, or the warden, superintendent or 
keeper of each of the State prisons, penitentiaries, workiiouses or county 
jalls of this State, shall forward to the Governor a report directed to him of 
any convlct or convicts who may be discharged the following month by rea- 
son of the commutation of his or her sentence or sentencfes, which shall 
contain the following information, namely: The full name of the convict, 
together with any alias which he or ehe may be known to hâve, the name of 
the county where the conviction was had, a brief description of the crime 
of which the convict was convicted; the name of the court in which the 
conviction was had, the name of the presiding judge, the date of the sen- 
tence, the date of the réception In the prison or penitentiary, the term and 
fine, the amount of commutation recommended, and the date for discharge 
frolii the prison, peiiîtentlary, wprkhouse or Jall, If allowed." 

Section 5 is as follows : 

"Section 5. The Boards of Inspectors and Managers of the State prisons, 
penitentiaries, workhouses and county jails In this State shall meet once 
every month, before the date flxed for the transmission of their report to 
the Governor, as hereinbefore provlded, and proceed to détermine the amount 
of coÉjm'utatioh which they shall recommend to be allowed to any convict, 
which shall not in any case exceed the amount flxed by this act. They shall 
hav« full discrétion to recommend the withholding of the allowance of com- 
mutation for good conduct or of a part thereof , as a punishment for ottences 
against the discipline of the prison, penitentiary or county jail, or for .iny 
attempt to escape therefrom. In ail cases, however, where the board shall 
reconitnend the withholding of the allowance of the whole or any part of 
thè commutation for good conduct, they shall forward with their report to 
the Governor their reasons, In writing, for such disallowance and the Gov- 
ernor may, in bis discrétion, decrease or increase the amount of commuta 
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tlon as recommended by the said board, but he shall not Increase the same 
beyond the amount flxed by this act: ProTided, however, that the Governor 
shall not exécute any of the rights or powers hereln granted uuto him until 
the Lieutenant Governor, Secretary of the Commonwealth, Attoiney General 
and the Secretary of Internai Aflalrs, or any three of them, after full hear- 
ing, upon due publie notice and in open session, according to such rules as 
they shall provide, shall bave recommended the said commutations and 
diminutions of sentences." 

It is admitted that the petitioner's conduct while in confinement 
has been excellent; that he "as prisoner has so demeaned himself 
that he is entitled to whatever réduction of sentence is legally given 
to fédéral prisoners for good behavior;" and that, should he now 
receive commutation according to the rate specifîed in section 2 he 
would thereupon be entitled to his liberty. It is claimed, however, 
first, that the Pennsylvania act does not apply to fédéral prisoners, 
and, secondly, that if applicable to such prisoners sentenced since the 
date of its passage, it does not apply to those sentenced and com- 
mitted prior to its passage. If it be assumed that by virtue of fédéral 
législation the system of commutation as a whole provided for by 
the act is applicable to fédéral prisoners sentenced and committed 
to the eastern penitentiary prior to its passage and there remaining 
confined at that time pursuant to their sentences, it by no means 
follows that on account of uniform good behavior on their part dur- 
ing their confinement they will become entitled to commutation at 
the specified rate, or, indeed, to any commutation. Good behavior 
alone does not cause the act to exécute itself so far as commutation 
is concerned. Certain proceedings required by the act are condi- 
tions précèdent to the granting of commutation. First, the board 
of inspectors or managers of the penitentiary shall meet "and proceed 
to détermine the amount of commutation which they shall recom- 
mend to be allowed to any convict, which shall not in any case ex- 
ceed the amount fixed by this act," with "full discrétion to recom- 
mend the withholding of the allowance of commutation foi good con- 
duct, or of a part thereof, as a punishment for ofïences against the 
discipline of the prison, penitentiary or county jail, or for any attempt 
to escape therefrom." Next, they shall within the specified time 
"forward to the Governor a report directed to him of any convict or 
convicts who may be discharged the foUowing month by reason of 
the commutation of his or her sentence or sentences", containing cer- 
tain information, including, among other things, the full name of the 
convict, "together with any alias which he or she may be known to 
hâve", the "name of the court in which the conviction was had", 
the "name of the presiding judge", and the "amount of commutation 
recommended"; and in ail cases in which the board "shall recom- 
mend the withholding of the allowance of the whole or any part of 
the commutation for good conduct, they shall forward with their re- 
port to the Governor their reasons in writing for such disallowance." 
After the receipt of the report the governor with the approval of 
"the Lieutenant Governor, Secretary of the Commonwealth, Attor- 
ney General and the Secretary of Internai Afifairs. or any three of 
them, after full hearing, upon due public notice and in open session, 
according to such rules as they shall prescribe," may "in his discre- 
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tion, decfease or increasethe anjount of commutation as recommend- 
ed by the said board, but he shall not increase the same beyond the 
amotint fixed by this act." It is admitted that the petitioner is not 
unlaWfully restrained of bis liberty unless he is entitled to commuta- 
tion provided for in the act. But under the provisions of the act 
commutation can only be made by the governor with the approval of 
the designated state officers, and after a report by the board of prison 
officiais of the penitentiary recommending the allowance or disallow- 
ance in whole or in part of the amoupt of commutation fixed by the 
act. In the case of the petitioner it was stated and admitted by 
counsel at the hearing, and appears from the pétition for a writ of 
mandapius hereinafter referred to, that no report bas been made by 
the board of prison officiais, nor has his claim for commutation been 
officially brought to the attention of the governor. It cannot be as- 
sumed that the proceedings required by the act are merely formai. 
On the contrary it is évident that they are necessary to a just, intelli- 
gent and discriminating allowance of the commutation provided for. 
If it be assumed that the board, in omitting to report in the petition- 
er's case on the subject of commutation, violated the law, such a re- 
port and action thereon by the governor were nevertheless conditions 
précèdent to the petitioner's right to a discharge. It is contended, 
however, on the part of the petitioner that the Pennsylvania act, in 
the case of a fédéral prisoner whose conduct during confinement is 
ascertained to hâve been uniformly good, "exécutes itself" in his 
favor, and entitles him to the maximum commutation prescribed, 
without any report by the board of prison officiais to the governor 
and action thereon by the latter.and that such good conduct having 
been admitted in this case the petitioner is now legally entitled to a 
discharge. It is difficult to perceive on what ground this claim can 
be sustained. Certainly the act does not in any of its provisions dis- 
criminate or suggest any discrimination between state and fédéral 
convicts in thé matter of commutation or of the terms or conditions 
on which it is to be obtained. It is a state statute providing a system 
of commutation or rule of crédits for the penitentiaries and other 
prisons of Pennsylvania, and intended to apply to ail prisoners legally 
confined therein, other than those excepted by its provisions, whether 
convicted in the courtg of the United States or irt the, courts of that 
state. The idea that the législature intended that, while prisoners 
convicted in the courts of Pennsylvania should fOr good conduct re- 
ceive fuU or partial commutation only on the terms and conditions 
prescribed, fédéral convicts confined in her prisons should for good 
conduct hâve a right to full commutation according to the rate men- 
tioned in section 2 without respect to any of the required conditions, 
is whoUy inadmissible. In the enactment of the statute in question 
Pennsylvania was legislating for herself and not for the United States. 
But it is urged that by virtue of fédéral législation the rate or rule 
ôf crédits mentioned in section 2 has been adopted as the absolute 
and fixed measure of commutation to which fédéral convicts are 
entitled for good conduct, and that such maximum commutation 
must be accorded to such convicts wholly without regard to the 
terms and conditions required by the act for the granting of any 
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commutatron. On lîîe supposition that fédéral législation ïouching 
commutation has application to the act of May ii, 1901, this position 
nevertheless is, in my opinion, unsound. Sections 5539, S543 and 
5544 Rev. St. U. S. are as follows : 

"Sec. 5539. Whenever any crlminal, convlcted of any offense agalnst the 
United States, Is Imprlsoned In the jall or penltentlary of any State or Ter- 
rltory, such crlminal shall In ail respects be subject to the same dlsclpUae 
and treatment as convlcts sentenced by the courts of the State or Terri- 
tory iB whlch such jall or penltentlary Is sltuated; and while so conflned 
thereln shall be excluslvely under the control of the offlcers havlng charge 
of the same, under the laws of such State or Territory. 

"Sec 5543. AU prisoners who hâve been, or may be, convlcted of any of- 
fense agalnst the laws of the United States, and conflned In any State Jall 
or penltentlary In exécution of the judgment upon such conviction, who so 
conduct themselves that no charge for mlsconduct Is sustained agalnst them, 
Bhall hâve a déduction of one mohth In each year made from the term of 
thelr sentence, and shall be entltled to thelr dlscharge so much the sooner, 
upon the certlflcate of the -warden or keeper of sucli Jall or penltentlary, with 
the approval of the Attomey-General. 

"Sec. 5544. The precedlng section, however, shall apply to such prisoners 
only as are conflned In Jails or penltentiarles where no crédits for good 
behavlor are allowed; but, in other cases, ail prisoners now or hereafter 
conflned in the jails or penltentiarles of any State for offenses agalnst the 
United States, shall be entltled to the same rule of crédits for good behavioi 
applicable to other prisoners In the same jall or penltentlary." 

Section i of the act of March 3, 1875, entitled "An act to provide 
for déductions from the terms of sentence of United States prisoners" 
(i Supp. Rev. St. U. S. p. 89), provides in part as follows : 

"That ail prisoners ■who hâve been, or shall hereafter be, convlcted of any 
offense agalnst the laws of the United States, and conflned. In exécution of 
the judgment or sentence upon such conviction, in any prison or penltentlary 
of any State or Territory whlch has no System of commutation for Its owa 
prisoners, shall hâve a déduction from thelr several terms of sentence of flve 
days In each and every calendar month durlng whlch no charge of mlscon- 
duct shall hâve been sustained agalnst each severally, who shall be dis- 
charged at the expiration of his term of sentence less the tlme so deducted, 
and a certlflcate of the warden or keeper of such prison or penltentlary of 
snch déduction shall be entered on the warrant of commltment." 

From this législation it clearly appears that United States prisoners 
confined in state penitentiaries or prisons, where there is a "rule of 
crédits" or "system of commutation", are entitled only to an equality 
of right with state convicts confined therein with respect to commu- 
tation. They "shall in ail respects be subject to the same discipline 
and treatment as convicts sentenced by the courts of the State or 
Territory in which such jail or penitentiary is situated." They "shall 
be entitled to the same rule of crédits for good behavior appUcable 
to other prisoners in the same jail or penitentiary." They shall be 
subject to the same "system of commutation" applicable to state 
convicts confined therein. If a "rule of crédits" or a "system of 
commutation" includes or necessarily involves the performance of 
certain conditions précèdent to the allowance of the "crédits" or 
"commutation", it is none the less a "rule of crédits" or a "system 
of commutation" ; and if congress has adopted such rule or system 
for United States prisoners, the latter are only entitled to the benefit 
of such rule or system coupled with such conditions. There is not 
the slightest évidence that congress intended or has attempted, in 
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thercase of United States convicts confined in the prisons or peni- 
ten^iaries of a statt; haying a rule of crédits or System of cominut?.- 
tîpnr to sever the rate of commutation from the conditions pre;S,çribed 
by the state for its allowance, adopting the former and rejecting the 
latter ; thereby introducing inequality and confusion in the administra- 
tion of the affairs of a state institution in opposition to the gênerai 
intent of the state législation in the premises. The case made by 
the petitioner lacks thé essfential élément of favorable action by the 
Pennsylvania authorities with respect tù commutation, Wïthout 
sùch favorable action he cannot be held to be unlawfully restrained of 
his liberty, and consequently cannot, as the matter now stands, secure 
his release on the writ of habeaâ èorpus. He applied for a writ of 
mandamus in aid of the proceedings on the virrit of habeas corpus, 
setting forth in his pétition that the prison officiais of the eastern 
penitentiary, in accordance with section 5, had "determined that the 
tenduct of yôur petitioner entitles him to be recommended for the 
full amount of commutation provided by said act"; and that, al- 
though often requested so to do, they "refused and still do refuse 
to make any report to the governor of the State of Pennsylvania 
with respect to your petitioner as reqûired by the said section 3 of 
the said act of the State of Pennsylvania," and praying as foUows : 

"Your petitioner therefore prays your Honorable Court to grant a man- 
damus npon the said Daniel W. Busslnger, Warden aforesald, and tlie said 
Conrad B. Day, George Vaux, Jr„ Alexander Balfour, William G. Huey, and 
James H. Gay, Inspectors ^foresaid, directing and requlrlng tliem to report 
■on your petitioner to the Governor of the State of Pennsylvania, as reqûired 
i)y the said aet of assembly of Pennsylvania or show cause why they do not 
to this court, and he will ever pray, etc." 

Since the hearing the petitioner has abandoned his application for 
the writ of mandamus as not "necessary for the exercise" of juris- 
diction by this court over the proceedings on the writ of habeas 
corpus in the sensé in which those terms are employed in section 716 
Rev. St. U. S. The petitioner, having failed to make a case for dis- 
charge on the writ of habeas corpus, must be remanded to custody. 
In view of the conclusion reached it is unnecessary, as it would be 
improper, to express any opinion on the question whether by virtue 
of fédéral législation the System of commutation provided by the 
Pennsylvania statute is applicable to and operative in the case of a 
United States prisoner sentenced and committed to the eastern 
pênitentiary prior to its enactment. 



UNITED STATES T. KOPP. 

(District Court, D. Washington, W. D. July 24, 1901.) 

Indians— Status of Puyallups— Intoxicating Liquohs. 

A Puyallup Indian is not withln Act Cpng. Jan. ,30, 1897 (2 Supp. Eev. 
St. p. 544), prohiblting tlie sale of iiltoxlcating Ifqiiors to an Indian for 
whom the United States holds title to lând in trust or who Is a ward of 
the govemment under charge of an Indian superintendent or agent, or 
over whom the governmcnt, through its departments, exercises guardian- 
ship; it appearing only that he has inhorited from his mother land in the 
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Puyallup réservation patented In 1886, pursuant ta the treaty of Decem- 
ber 26, 1854 (10 Stat. 1132, art. 6), andthough Act Feb. 8, 1887 (1 Supp. 
Rev. St. [2d Ed.] p. 536) §f 6, conféra the right of cltizenshlp on Indians 
to whom allotments shall be or shall hâve been màde. Section 5, provid- 
Ing that patents shall be Issued to the efCect that the government holds 
the land In trust for the Indian to whom it Is allotted, applies only to 
patents thereafter issued. 

E. E. Cushman, Asst. U. S. Alty. 
John Léo and J. P. Câss, for défendant. 

HANFORD, District Judge. This case has been argued and sub- 
mitted upon a motion in arrest of judgment after conviction of the 
défendant. The indictment contained three counts, but the first and 
third were quashed before the trial. The second count, upon which 
the défendant was tried, charges that the défendant, within the juris- 
diction of this court, "did then and there wrongfully and unlawfuUy 
sell, give away, dispose of, and barter to a certain Indian, to wit, 
Walter Davis, — he, the said Walter Davis, then and there being an 
Indian to whom an allotment of land had been theretofore made, 
and the title to the same being then and there held in trust by the 
government, — certain spirituous, ardent, and intoxicating liquors, 
to wit, whisky; he, the said Walter Davis, being then and there a 
ward of the government under the charge of an Indian superintend- 
ent and agent, and he, the said Walter Davis, being then and there 
an Indian of mixed blood, over whom the government, through its 
departments, exercised and exercises guardianship." This count 
is founded upon the act of congress entitled "An act to prohibit the 
sale of intoxicating drinks to Indians, * * *" approved January 
30, 1897 (2 Supp. Rev. St. p. 544), the material part of which reads as 
follows : 

"That any person who shall sell, give away, dispose of, exchange, or bar- 
ter any malt, spirituous, or vinous liquor, including béer, aie, and wine, or 
any ardent or other intoxicating liquor of any Ijind, whatsoever, or any 
essence, extract, bitters, préparation, compound, composition, or any article 
whatsoever, under any name, label, or brand, which produces intoxication, to 
any Indian to whom allotment of land has been made while the title to the 
same shall be held in trust by the government, or to any Indian a ward of 
the government under the charge of any Indian superintendent or agent, or 
any Indian, including mixed bloods, over whom the government, through Its 
departments, exercises guardianship, » * » shall be punished by impris- 
onment for not less than sixty days, and by a fine of not less than one hun- 
dred dollars for the first offense and not less than two hundred dollars for 
each offense thereafter." 

In support of this motion, counsel for the défendant has argued, 
with much learning and ability, that the statute above quoted from is 
unconstitutional and void, but I hâve reached a conclusion which 
makes it unnecessary for me to express any opinion on that question. 
I consider that there is a total failure of évidence to prove that Walter 
Davis, to whom whisky was furnished by the défendant, is an Indian 
for whom the United States government holds the title to land in 
trust, or that he is a ward of the government under charge of any 
Indian superintendent or agent, or that he is an Indian or person of 
mixed blood over whom the government, through its departments, 
exercises guardianship. The only évidence bearing upon thèse points 
110 F.— 11 
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tends to prove that Walter Davis is the son of an lïidian mother, 
bottt in thé tFftitèd Sta,tes ; that he is recognized as a Puyallup In- 
dian; that he has: ,inh,erited fromi his mother a tract of land, which 
was assigned and patented pursuant to the treaty of December 26, 
1854 (10 Stat. 1132, art. 6), between the United States and the Nis- 
qually and other bands of Indians ; and that said land is within the 
Puyallup réservation, which was set apart by said treàty. The sixth 
article of said treaty makes provision for parceling lands to the In- 
dians in severalty, as f oUows : 

"The président may, • • • at hls discrétion, cause the whole of any 
portion of the lands hereby reserred, or of such other lands as may be 
selected In lieu thereof , to be sùryeyed Intd lots, and asslgn the same to such 
IndlVlduals or familles as are willing to avall themselves of the privilège, 
and wlll locate on the same as a permanent home on the same tèrms and sub- 
jeçt to the same régulations as are provlded In the slxth article of the treaty 
wlth the Omahas, so far as the same may be applicable." 

, Pursuant to this article the Puyallup réservation was surveyed 
jnto lots, and the survey was approved on the 30th of January, 1874 ; 
and thereafter, on the 30th day of January, 1886, the président signed 
166 patents to Indians for tracts. Thèse patents ail contain the 
same récitals , and operative clauses. After reciting the provision of 
the sijtth article of the treaty above quoted, each contains the fol- 
lowing words of conveyance : 

"Now know ye, that the United States of America, In considération of the 
preimlses, and In accordance wlth the directions of the président of the United 
States, under the aforesald slxth article of the treaty of the sixteenth day 
6t Màrch, Anflo Domlnl one thousand elght hundred and fifty-f our, wlth the 
Omaha Indians, has glven and granted, and by thèse présents does give and 
granty unto the said • * * and to his j hoirs, the tract of land above de- 
scrlbed, but wlth the stipulation contalned In the said sixth article of the 
treaty wlth the Omaha Indians, that the said tract 'shall not be allened or 
léased for a longer term than two years, and shall be exempt from levy, sale, 
or forfeiture, which conditions shall continue In force until a state constitu- 
tion einbracing such lands wlthln Its boundarles shall hâve been formed, and 
the législature of the staté shall' reniove the restrictions,' and 'no state légis- 
lature shall remove the restrictions * • * without the consent of con- 
gré^s'; to hâve and to hold the said tract of land, wlth the appiirtenances, 
unto the said * * •, and to his heirs, forever, wlth the stipulation afore- 
sald. In testimony whereof, I, Grover Cleveland, président of the United 
States, hâve caused thèse letters to be made patent, and the seal of the gên- 
erai land oflace to be herèUnto afflxed. Glven nrider my hand, at the clty of 
Washington, thls thlrtieth day of January, in the year of our Lord one thou- 
sand elght hundred ahd eighty-six, and of the Independence of the United 
States the one hundred and tenth. 

"By the Président Grover Cleveland, 

"[Seal.] By M. McKean, Secretary." 

The référence in the patent to the sixth article of the treaty with 
the Omahas makes it proper to insert hère that article. It is as îol- 
lows: 

"Art. 6. The président may, from tlme to tlme, at his discrétion, cause the 
whole or such portions of the land hereby reserved as he may think proper, 
or of such other lands as may be selected In lieu thereof, as provided for In 
article flrst, to be surveyed Into lots, and to asslgn to such Indian or Indians 
of said tribe as are willing to avall of the privilège, and who will locate on the 
same as a permanent home, If a single person over twenty-one years of âge, 
one-eighth of a section;: to each family of two, one-quarter section; to each 
famlly of three, and not exceeding five, one-half seôtion; to each family of 
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six, and not exceedlng ten, one section; and to each family of ten în number, 
one-quarter section for every additional five members. And he may prescribe 
such rules and régulations as wlU Insure to the family, In case of deatli of the 
head thereof, the possession and enjoyment of such permanent home and the 
improvements thereon. And the président may, at any tlhiè, in his discrétion, 
after such person or family has made a location on the laiid assigned for a 
permanent home, issue a patent to such person or family for such assigBed 
land, conditioned that the tract shall not be aliened or leased for a longer term 
than two years, and shall be exempt from levy, sale, or forfeiture, which 
conditions shall continue in force untU a state constitution embracing such 
lands wlthin its bpundaries shall hâve been formed, and the législature of 
the state shall reniove the restrictions. And if any such person or family 
shall at any time neglect or refuse to occupy and till a portion of the lands 
assigned, and on whlch they hâve located, or shall rove from place to place, 
the président may, if the patent shall hâve been Issued, cancel the assign- 
ment, and may also withhold from such person or family their proportion of 
the annuities or other moneys due them* until they shall hâve returned to 
such permanent home and resumed the pursuits of industry; and. in default 
of their retum, the tract may be declared abandoned, and thereaf ter assigned 
to some other person or family of such trlbe, or disposed of as Is provided 
for the disposition of the excess of sald land. And the residue of the land 
hereby reserved, or of that whlch may be selected in Heu thereof, aEter ail 
of the Indian persons or familles shall hâve had assigned to them homes, may 
be sold for their beneflt, under such laws, rules, or régulations as may here- 
after be prescribed by the congresa or président of the United States. No 
state législature shall remove the restrictions herein provided for without the 
consent of congress." 

A constitution for the state of Washington was adopted and the 
state government was organized in the year 1889, and at its iirst ses- 
sion the state législature did ail that it was compétent for the légis- 
lature to do towards removing the restrictions upon the right of 
aliénation contained in the patent and the treaties referred to by en- 
acting a statute containing récitals referring to the treaty, and ex- 
pressly authorizing said Indians to lease, incumber, grant, and alien 
their lands in like manner and with like effect as any other person 
may do under the laws of the United States and of this state, and pro- 
viding that "ail restrictions in référence thereto are hereby removed." 
Laws Wash. 1889-90, pp. 499-501. To become effective, this act of 
the législature required the consent of congress, and consent was 
given conditionally, by a provision for a commission, to be appointed 
by the président, to sélect and appraise portions of the land not re- 
quired for homes of the Indian allottees, and to supervise the sale 
thereof, contained in the gênerai appropriation act for current and 
contingent expenses and fulfilling treaty stipulations with the Indian 
tribes for the fiscal year ending June 30, 1894 (zy Stat. 633). This 
statute contains, among other provisions, the following: 

"That the Indian allottees shall not hâve power of aliénation of allotted 
lands not selected for sale by said commission for a period of ten years from 
the date of the passage of this act, and no part of the allotted lands shall be 
«flfered for sale until the Indian or Indians entltled tc> the same shall hâve 
signed a written agreement consentlng to the sale thereof, and appolnting 
said commisSlonerB, or a majorlty of them, trustées to sell the sald land and 
make a deed to the purchaser thereof ." 

The sixth section of the act of congress entitled "An act to provide 
for the allotment of lands in severalty to Indians, * * *" ap- 
proved February 8, 1887 (i Supp. Rev. St. [2d Ed.] p. 536), makes 
ail Indians born within the territorial limits of the United States to 
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whbm allotments shall hâve been made under the provisions of this 
aci, or uhder any law or treaty, and ail Indians born within the 
United States who shall hâve voluntarily taken up their résidences 
separate and apart from any tribe and adoptéd the habits of civilized 
life, citizens of the United States, entitled to ail the rights, privilèges, 
and immunities of such citizens. The opinion of this court with 
respect tp the légal status of the Pùyallup Indians holding lands un- 
der patents granted pursuant to the treaty of 1854 is set forth in the 
opinion in the case of Ross v. Eells (C. C.) 56 Fed. Sss; and I can- 
not now state my opinion upon the same questions more concisely 
than by repeating the principal part of that opinion, which is as fol- 
lows : 

"Formérly the national govemment had the suprême and absolute power 
and rlght to control the Indians by reason of their condition as dépendants 
and wards of the nation, by reason of Its title In fee to ail the lands reserved 
for their tiSe and occupation, and by reason of the plenary power vested in 
congress tp fliake laws for ail the people In the terxltorles. But step by 
step ail thèse controUlng powers hâve been devested. First the patents issued 
by the président pursuant to the treaty made with the Indians passed the 
tltle In fee from the United States to the patentées, subject only to the restric- 
tions and conditions subséquent expressly declared In said treaty. No estate 
or reversionary Interest in the patented lands is reserved or now held by the 
United States. The restrictions prevent aliénation of thé lands until author- 
ized by a law of the state to whlch congress must consent, otherwise than by 
leases for terms not exceedlng two years. The conditions subséquent are 
that, for speclfled causes, any patent may be by the président canceled, and 
the land so forfelted may be assigned to other Indians, or sold for the 
beneflt of ail the Indians of the trlbe In common. Instead of reserving the 
rlght to termlnate the estate by a re-entry for breach of the condition, as is 
usual In conveying an estate subject to a condition, each of thèse patents 
créâtes a power in the président to reassign the land or sell It. This power 
is not Inconsistent wlth the complète investure of title In the patentées. 
Chancellor Kent says: 'Subséquent conditions are those whlch operate upon 
estâtes already created and vested, and render them liable to be defeated. 
• • * So long as thèse estâtes upon subséquent conditions continue un- 
broken, they remain In the same situation as if no such qualification had 
been annexed.' 4 Kent, Oomm; (13th Ed.) 126. By this step the government 
loBt entirely the power to control :the use of the land. The second step 
whereby Indian proprietors of land were made citizens deprlved the govern- 
ment of the power to coerçp such Indians Into making or annuUlng contracts, 
or pf molesting persons upon their premises by their license, when not Inter- 
ferlhg with the opérations et the govemment or violatlng any national law. 
Thè rights, privilèges, and Immunities of citizenship in this country Include, 
among others, the rlght 'to make and enforce contracts, to sue, bè parties, 
giye évidence, and to Inherit, purcliase, lease, sell, and convey property.* 
Thèse are fundamental rights, and of the essence of civil liberty. Civil Rights 
Cases, 109 U. S. 22. 3 Sup. Ct. 18, 27 I>. Ed; 835. The third step transferred 
from coûgress to the state govemment the. power to préserve peace and good 
order, and regulate the maklug of private contracts, and the use and descent 
of private property, within this state." 

In that case R05S sued for an injunction to prevent ofïicers of the 
United States Irom interfering with the construction of a railroad 
across the Pùyallup réservation. The décision of this court was re- 
versed by the iCircuit court of appe^ls upon the ground, as stated in 
the opinion, that the land within the bouridaries of the Pùyallup réser- 
vation continued to be, at the time the suit was brought, an Indian 
réservation, with an agent in charge, who had the right to remove 
ail persons found there contrary to law, under the authority con- 
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ferred by section 2147, Rev. St. U. S, Eells v. Ross, 12 C. C. A. 205, 
64 Fed. 417. Since the decisioh of the circuit court of appeals in 
that case the conditions hâve beëri matçrially changed by actual sales 
of a considérable part of the réservation under the provisions of the 
act of 1893 above referred to. It is certain that the purchasers from 
the commissioners appointed pursuant to that statute cannot be law- 
fully evicted from their property, and I hold that by the subdivision 
and aliénation of a considérable part of the patented land the réser- 
vation has been aboHshed, except the part retained as a site for an 
Indian training school, and use of the government for other purposes. 
The circuit court of appeals agreed with this court in holding that the 
sixth section of the act of February 8, 1887, confers the right of 
citizenship upon the Puyallup Indians to vvhom lands were patented 
under the treaty of 1854; and, so far as the opinion delivered by Mr. 
Justice McKenna indicates the mind of the court, there is no dis- 
agreement with this court as to the rlature of the estatè granted by 
the patents. I feel justifîed, therçfore, in adhering to the conclusion 
reached in that case, — thàt each patent conveyed a title in fee simple, 
subject to forfeiture upon conditions subséquent, and with a restric- 
tion upon the right of aliénation for a period to be determined by 
future législative enactments. 

The statute of February 8, 1887, provides for allotments of lands 
to Indians located upon réservations created for their use, and the 
fifth section spécifies that, the patents to be issued to the allottees 
"shall be of the légal effect, and déclare that the United States does 
and will hold the land thus allotted, for the period of twenty-five 
years, in trust for the sole use and benefit of the Indian to whom such 
allotment shall hâve been made, or, in case of his decease, of his 
heirs." To maintain this prosecution, the district attofney contends 
that, inasmuch as the sixth section of the act confçrs upon the 
Puyallup Indians the right's of citizenship, the fîfth section must also 
afifect them, and control the patents issued to them, and constitutes 
the government a trustée to hold the lands patented to them, for a 
period of 25 years. This argument is untenable. The words of the 
fifth section restrict its application to patents to be issued in the 
future, and require the trust to be declared in the patents ; but the 
sixth section plainly expresses the intention of congress to confer 
the rights of citizenship upon the Indian allottees contemplated by 
that act, and also upon other Indians born in the United States to 
whom allotments shall havé been made under any law or treaty, and 
also upon other Indians born in the United States who hâve volun- 
tarily taken up résidences separate and apart from any tribe of In- 
dians, and adopted the habits of civilized life. Moreover, the pat- 
ents granting lands to the Puyallup Indians were issued in 1886, and 
the government, having devested itself'of the title, could not take it 
back in 1887. The act of 1893 also shows clearly that congress did 
not then consider the government as being a trustée holding the 
lands which had been patented to the Puyallup Indians. That act 
specifically requires the patentées to exécute agreements in writing 
constituting the commissioners, or a majority of them, trustées to 
sell the lands and make deeds to the purchasers. This provision is 
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répugnant to any theory of the government being a trustée to hold 
thèse lands for a period pf 25 yâàrs, but it is entirely consistent with 
the elementary grincîûle that a yalia ppwer tp sell and convey the 
title tb.propèrty 'sMpuîd.etrianâte^fr ofthe title, and is 

in e^eçt an Irrtplied' ïegfisîatiye déterriiiiiâtion ' that the title to the 
tracts Whiçh had been asS'îgned to inçjîvidual Indians was conveyed 
to them by tlie patents. The goVérmnent continuçs to hâve and to 
exerçise;the'rightto restrict aliénation of thèse l'ands, but it does 
not hpld, thé title in trust. The Puyallup Indians holding lands under 
patents ofthe ténor aboyé set fortli are citizéns of thé United States, 
havingfàÛ thé rights, privilèges, âlid ittïiîiùriitîés of'isther citizens, and 
tliey are hdt underVgTJairdiânship of:tliié United States government, 
nor under the charge of any Indiari superintendènt or agent; and 
the statùte'pf 1897, prohibîting the fuViïishing of intoxicating drinks, 
flavoring ' fextractjs, bitters, and stifrtulants to Indians having the 
status and ■'si?(bject to th'e Conditions ther'ein defined, does not com- 
prehend an 'tûdian having the status .and the rights, privilèges, and 
inimuriitiei belonging tp thé Indjaii riamed in this indictment. An 
order wilî "be entered sUstàinifig the motion in arrest of judgment and 
discharging tlie défendant. 



i WILLIAMS y. HEET. 
(Circuit Court, D. IndfàDa. July 25, 1901.; 
i^o,; No.aO,Op5^ 

1. Constitution AI, LÀ w— Indictment— JtfRT Trial. 

Const TJ. S, Amend. art. 5, provldihg that no person shall be held to 
answer for an Infamous crime unies» on a présentaient or indictment of 
a grattd jury,' and article 6, provldlng that in crimlnal prosecutlons the 
aceùsed shall enjoy the rlght to Jury trial, apply to fédéral and not to 
State courts. 

8. Samb— Inbictmbnt. ' • '■ 

Const TI. S. Amend. arti 14, does not require an Indictment by a grand 
jury In a prosecution f or felony; in a state court. 

8. Saue.: 

The State of Indianà havlug been admltted Into the Union "on an 
equal footing with the original stç-tés ' in ail respects, whatsoever," no 
Tight of trial by jury on àU indictment in felony cases is guarantied in 
the courts of that statie by the ordlnance of July 13, 1787, or Act Cong. 
May 7, 1800, or Act Cong. Feb. 3, 1809, relative to the government of the 
territory from -which such atate was created. 

At Lavv. 

Rooker, Hanna & Daily, for petitioner. 

BAKER, District Judge. This îs an application for a writ of ha- 
beas corpus. The statute (Rev. St. U. ,S. 1878, § 755) provides: 

"The court, or justice or judge to whom.suçh appjicîition is made shall 
forthwith award a Wrlt Of habèas corpus, ualéàS it appears from the pétition 
Itself that the party Is not entltled theréto;" 

Hence it becomes the duty of the court to examine the pétition, 
and to déterminé whether the case' màde by it is sufïicient to justify 
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the îssuance of the wrît. It is firmly settled that the writ of habeas 
corpus cannot be made to perform the office of an appeal or of a 
writ for the correction of errors. If a compétent court has acquired 
lawful jurisdiction of the person and of the subject-matter, interven- 
ing errors committed during the progress of the trial will not deprive 
the court of jurisdiction and render its judgment void. Such inter- 
vening errors can only be reviewed and corrected on appeal or by 
writ of error. Williams v. Hert (Ind. Sup.) 60 N. E. 1067 ; Koepke 
V. Hill (Ind. Sup.) 60 N. E. 1039; Winslow v. Greeri, 155 Ind. 368- 
369, 58 N. E. 259. As was said in the case last cited : 

"The law Is firmly established that, jurisdiction being once obtalned over 
the person and subject-matter, no error or Irregularlty in its exercise will 
make the judgment void." 

This proceeding is a collatéral attack on the judgment of the 
Madison circuit court committing the petitioner to the Indiana re- 
formatory, and it cannot be sustained unless the judgment is abso- 
lutely void. Crawford v. Lawrence, 154 Ind. 288-290, 56 N. E. 673; 
Winslow V. Green, supra; Lee v. McClelland (Ind. Sup.) 60 N. E. 
692; Koepke v. Hill, supra. The writ of habeas corpus cannot be 
used for the correction of errors and irregularities in the trial of 
the criminal cause which resulted in the conviction and sentence of 
the petitioner to the Indiana reformatory. The Madison circuit court 
had full and complète jurisdiction of the criminal ofifense with which 
the petitioner was charged, as well as jurisdiction of his person, and 
the judgment against him is not void. Indeed, in the case of Wil- 
liams V. State, 60 N. E. 942, the suprême court of this state (Had- 
ley, J., delivering the opinion) held the judgment against the peti- 
tioner impérvious to a direct attack, and affirmed the judgment of 
the trial court. The suprême court, per Monks, C. J., held on a 
pétition for habeas corpus by the petitioner in the case of Williams 
V. Hert, 60 N. E. 1067, that the petitioner had been lawfully con- 
victed, and was not entitled to the benefît of the writ of habeas 
corpus. Thèse cases decided by the suprême court of the state 
settle the question that under the constitution and laws of this state 
the petitioner was rightfully tried upon an information by the court 
without a jury. 

But, if the prosecution and trial were proper under the constitu- 
tion and laws of this state, still, if they were in violation of the con- 
stitution and laws of the United States; it would be the duty of this 
court to disregard the judgments of the suprême court and to set the 
petitioner at liberty. The petitioner allèges that he is unlawfully 
restrained of his liberty and imprisoned by the défendant, who is 
the superintendent of the Indiana reformatory, in violation of the 
constitution and laws of the United States. He allèges that he was 
tried and convicted of petit larceny, it being a felony, in and by the 
circuit court of Madison county, Ind., and sentenced to imprison- 
ment in the Indiana reformatory for a term of not more than three 
years nor less than one year. The petitioner allèges that in his trial 
and conviction he was denied rights secured to him by the consti- 
tution of the United States, in the two following particulars: (i) 
That he was tried for a felony on an information fîled by the prose- 
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cuting attorney, and not on an indictment, presented by a grand jury; 
(;3) that he was tried by the court, aiid, although he demanded to 
be tried by a jury, his demand was refused. The question pre- 
sented is as to the right of à court ol the United States tp wrest 
from the custody of the state a person who has been lawfully con- 
victed and sentenced to imprisonment, under the constitution and 
laws of the state, for a violation of its'criminal laws. The question 
is onç of the gravest concern to the dignity, peace, and security 
of the state. The fifth article of amendment to the constitution of the 
United States provides that "no person shall be held to answer for a 
capital or otherwise infamous crime unless on a presentment or in- 
dictment of a grand Jury." Thé sixth article of amendment provides 
that "in ail criminal prosecutions the accused shall enjoy the right 
to a speedyand public tPal by an impartial jury." The grand jury 
provided for by the constitution and laws of the United States con- 
sists of not less than i6 oor more than 23 men, at least 12 of whom 
must concur in, finding, an indictment. The grand jury provided for 
by the constitution and laws of this state consists of 6 men, 5 of 
whom musit conpur in %ding an indictment. The constitution and 
laws of this state do not provide for such a grand jury as is known 
to the common law or to the constitution of the United States. 
Every criminal convicted of a felony and undergoing imprisonment 
in this state has been tried either on an information or an indict- 
ment found by a, grand jury coraposed of six men. Hence, if a per- 
son charged wîth a felony in a court of the state must be indicted 
by a grand jury constituted. as required by the constitution of the 
United States, no one oî the many hundred félons incarcerated in 
the prisons of the state is lawfuUy imprisoned. If the petitioner is 
entitled to be set at liberty because he was prosecuted on an infor- 
mation, so is, every person imprisoned for a felony in the pénal in- 
stitutions of the state entitled. to his liberty. The petitioner's con- 
tention that his trial for a felony on an information is in violation 
of the constitution and laws of the United States is unfounded. The 
constitution of the United States was not intended to deprive the 
States of the power to provide for the trial and punishment of crim- 
inal ofifenses committed in violation of their laws. Thèse articles 
of amendment hâve référence to powers exercised by the govern- 
ment of the United States, and not to those of the states. The first 
eight articles of amendment are limitations on the powers exercised 
by the gênerai government', and not on those exercised by the 
States. Eilenbecker v. District Court, 134 U. S. 31-34, 10 Sup. Ct. 
424, 33 L,. Ed. 801. Nor does the fourteenth article of amendment 
require an indictment by a grand jury in a pro.secution for murder 
or other felony in the courts of the state. The state may authorize 
such prosecutions in its courts by information without violating 
the constitution of the United States. Hurtado v. People, iio U. 
S. J16, 4 Sup. et. III, 28 L. Ed. 232. 

Counsel for the petitiônçr, however, strenuously contend that the 
principle ruled in the above cases is nôt applicable to prosecutions 
for félonies in the, courts of this state. They base their contention 
on the ordinancç-of 1787, and on other acts of congress and of the 
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convention whîch formed the first constitution of the state. So 
much of thèse varions acts as is material is as foUows : 

(i) On July 13, 1787, an ordinance for the government of tht 
territory of the United States, northwest of the Ohio river, was duly 
enacted by congress, in which it was provided as foUows: 

"It Is hereby ordained and declared by the authority aforesaid that the fol- 
lowing articles shall be consldered as articles of compact betweeu the orig- 
inal States and the people and states in said territory, and forever remain 
unalterable, unless by common consent to wit: * * * Art. 2. The inhab- 
itants of the said territory shall always be entitled to the benefit of the rlght 
of habeas corpus and of the trial by jury." 

(2) An act of congress entitled "An act to divide the territory of 
the United States, northwest of the Ohio river into two separate 
governments," approved May 7, 1800, among other things, provided: 

"That there shall be established within the said territory a government in 
ail respects similar to that provided by the ordinance of congress, passed on 
the 13th day of July, 1787, for the government of the territory of the United 
States, northwest of the Ohio river; and the inhabitants thereof shall be en- 
titled to and enjoy ail and singular the rights, privilèges and advantages 
granted and secured to the people by the said ordinance," 

(3) An act of congress entitled "An act for dividing the Indiana 
territory into two separate governments," approved February 3, 
1809, provided, among other things, as foUows: 

"That there shall be established within the said territory, a government in 
ail respects similar to that provided by the ordinance of congress passed on 
the 13th day of July, 1787, for the government of the territory of the United 
States, northwest of the river Ohio; and the inhabitants thereof shall be 
entitled to and enjoy ail ànd singular the rights, privilèges and advantages 
granted and secured to the people of the territory of the United States north 
west of the river Ohio, by the said ordinance." 

(4) The représentatives of the people of the territory of Indiana 
in convention assembled at Corydon, Ind., on June 10, 1816, for 
themselves and their posterity ordained and declared that they did 
and would accept the proposition of the congress of the United 
States of April 19, 1816, entitled "An act to enable the people of the 
Indiana territory to form a constitution and state government, and 
for the admission of such state into the Union on an equal footing 
with the original states;" and the isaid représentatives of the people 
of the territory of Indiana, in convention assembled, did further 
ordain and déclare "that the said ordinance of the United States 
and every part thereof should forever remain irrévocable and invio- 
late without the consent of the United States in congress assembled 
first had and obtained for the altération thereof." 

(s) The constitution and state government framed as aforesaid 
were approved by congress, and the state of Indiana was admitted 
into the Union "on an equal footing with the original states in ail 
respects whatsoever." 

It is contended by counsel for the petitioner that by the foregoing 
ordinances and provisions the right of the people of the state of 
Indiana to trial by jury on an indictment by a grand jury in the case 
of ail félonies is made an irrévocable and inviolate guaranty of their 
liberties. Hence it is insisted that the constitution and laws of this 
state authorizing the trial of félonies by the court on an informa- 
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tion are>inxalidj because the congress-f^ias never releg,sed the state 
from the obligations of ihe foregoing acts and ordinances. It is 
impossible, however,.tj?;iiïaintaintSat,'the United States holds in trust 
fç)r tbç people ofthe^sta^ pî Indiana.all the great elemental prin- 
ciples of liberty containeq in;the or4in,^ce, and secured by it to the 
people of the Indiana territory durihg jts existence. The people of 
this State are soveréign, except in so far as their sovereignty has 
been surrendered to the national government. This state has never 
surrendefed to thé gençral, g^overnment its power to provide for the 
peace and security of the people, and to defihe and punish criniinal 
offenses committed in violation di ifs laws. It was admitted into 
the Urlioil "on an equal footing with the original states in ail re- 
spects whàtevér." Thë ordinance of 1787 and the other acts above 
quoted hâve cieased to operate as limitations on the powers of the 
state. This'state possesses ail the soyereign powers possessed by 
any onÇ; of the original States pf the Union, in ail respects whatever. 
This is affirrned in manyvcases by the suprême court. PoUard v. 
Hagan, 3 How. 212, 11 £*. Ed. 565; Permoli v. First Municipality of 
New Orléans, 3 How. 5891,^11 L. Ed. 739; Strader v. Graham, 10 
.How. 82, 13 L. Ed. 3^7;: Éseanaba & L. M. Transp. Co. v. City of 
Chicago,; 107 U. S. 678, 2,<Su,p. Ct. 185, 27 L. Ed. 442; Huse v. 
Glover, 119 Û. S. 543^ ,7 Sup. C.t. 313, 30 L. Ed. 487; Bridge Co. v. 
Hatch, 135 U. S. i, 8 Sup. Ct, 811, 31 L,. Ed. 629; BoUn v. State, 176 
U. S. 83, 20 Sup; Ct. 287i 44 L. Edi 382. The state has the power to 
détermine whatâcts ^shall çonstitûtecrîminal offenses, and to pro- 
vide the mîinjher inwhièh such 'offenses shall be prosecuted and tried, 
and the punishment that shall be inflicted. It is settled by the judg- 
ment of the suprême court of the state that the petitioner was law- 
fully prosecuted on an information, and lawfuUy tried by a court. 
The state had the power sq to provide^iand in so 4oing it has vio- 
lated no provision of the constitution, of the United States. It fol- 
lows that the prayer of the pétition must, be denied. So ordered. ■ 



LÏJVERICH et al, T. MATOB,,r ETC.» OF MOBILE et aL 
(Circuit Cîourt, S. D; Alabamà. November 19, 1867.)i 

^/ , '.No. .:12. ' ',. 

1. TTatigabIiE WATEBS—RiaHT OF ' Public Ush.^ 

It Is fundamental law thpoughont tjie United States that ail navl- 
gablp waters are commoB hlghways, f crever free to the use of ail 
citlzens of the United States, wlthout any tax, Impost, or duty therefor. 

a. Sàme— TitLS to Shorb ANp Soil UndÉR— RtoHTS OF States. 

The tltle to the sbore and soll underûâVlgahle rlvers below ordlnary 
hlgh-water mark Is vested In the state wlthln whose territory It lies, 
where tj^ereJ^ad been no valid gr^nt of ithe same prior to Its admission 
Into thç^TJnion, Suçh'title, howerer, ^oes not glve an absolute owner- 
shlp, tjtit Is: Ijeid for the conservation and protection, of the rights of 

i This case Is now publlShëd in ' thls ' séries, so as to Inclnde therein ail 
circuit and district court cases whlch hâve been inadvertently omltted from 
the Fédéral Reporter or the Fédéral Cases, , 
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the public in tlie use of the waters of the stream, and subjeet to th« 
rights of riparlan owners. 

8. SaMB — EiGHTS OF RiPAKIAN OwNBRS — MAINTENANCE OF WhARVBS. 

By long and uniform usage throughout the United States riparlan 
owners on navigable waters bave acquired the right to construct wharves 
reachlng from their lands to navigable water. Such right, wben exer- 
cised for the convenienee of commerce, and In such manner as not 
to obstruet navigation, is in accord with the enlarged public policy of 
modem times, and bas been recognized by the suprême court of the 
United States and by many of the states, Including Alabama, where 
it bas been recognized both by législation and judicial décision. 

4. Samk— Mobile River— Powers of CItt of Mobile. 

Oomplalnants were the ovpners of lands lylng on the Mobile river, 
within the limits of the city of Mobile, by titles derived from the 
United States through acts of congress confirmatory of prior Spanish 
grants. Such titles had In a number of cases been adjudged valid by 
the suprême court of the United States and by the suprême court of 
Alabama, and as extending to the channel of the river. Oomplalnants 
and their predecessors In title had also constructed and maintained 
for many years wharves extending to the channel of the river, which 
had at ail times been conveyed and recognized by thé courts as private 
property. By act of January 31, 1867, the législature of the state 
granted to the city of Mobile the shore and soil under the river in trust, 
to direct, control, and manage the same as it shpuld deem best for the 
public good. Held, that complainants were the owners of their wharves, 
both by vlrtue of their title to the soil on whlch they were built, and 
by their gênerai right as riparlan owners to construct and maintàin 
such wharves in accordance with established and recognized Usage, and 
that such act conferréd upon the city no right to destroy the value of 
their property by making such wharves free and prohibiting the charging 
of wharf âge for their use. 

6. Ikjunction — Grodnds — Threatbned Injurt to Propbety Rights. 

A court of equity bas jurlsdictlon to grant an injunction to prevent 
the threatened invasion by a city of property rights of the owners of 
wharves wlthln its limits by the adoption of an ordinance prohibiting 
the charging of wharfage for their use. 

6. Bamb— Restrainins Action et City. 

An ordinance was Introduced Into a city councU by its président It 
was drawn and recommended by the city attomey and spécial counsel 
appointed for the purpose, and reclted that the owners of property on 
the water front who had constructed wharves had obtained possession 
of the shore and soil under the river, and held the same without war- 
rant of law, and that the public should be notlfled that the burdens im- 
posed on commerce by the exaction of wharfage by such owners was 
unlawful, and enacted that thereafter no wharfage should be charged, 
except such as might be prescribed by the city, sufflclent to keep the 
wharves in repair. By order of the council the ordinance was pub- 
llshed and action thereon postponed Until another meeting. Held, that 
such action of the city constltuted an interférence with the property 
rights of the owners of wharves, who were legally entltled to maintàin 
the same and to charge for their use, by denying their rights and Incit- 
ing the public to dispute the same, and threatened further Injury, which 
entltled such owners to maintàin a suit for an injunction without wait- 
ing for the passage of the ordinance. 

In Equity. On motion for preliminary injunction and on final 
hearing. 

George N. Stewart^ John A. Campbell, Messrs. Hamilton, and 
Dargan & Taylor, for complainants. ' ■ 

C. F. Moultôn, City Atty., Smith & Herndon,, and Boyles & Over- 
all, for défendants. 
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BUSTEED, District Jitdge. This cause cornes tsefore me upon 
a motion for a preliminary injunction to restrain the corporation of 
the city of Mobile from proceeding under an act of the législature, 
of'ltlli^ State approved-'tlie 3ist of Jânuary, 1867, granting to the 
CQrppràtion of the city of Mobile the shore and soil of the river 
Mobile within its corporate limits, and appointing the corporation 
a triistee to administer theni for the public good. The corporation 
wçre prdceeding to dçclâre ail the existing wharves in the city to 
be frée,„a,nd tô discharge ail persons from paying any wharfage dues, 
when this bill was filed. The object of this bill is to restrain the 
city fronï the invasion of the right to wharfage, as asserted in the 
bill. The îbotion has been debàted with a fullness, an amplitude 
of argtlrtièint and authdrity, that has not been exceeded in the con- 
duct of any cause that has been heard before me. The cause is 
one of great gravity. and it is due to the importance of the ques- 
tions, and to the magnitude of the public and private interests in- 
volved, that the court shall declalre the reasons for the order of in- 
junction that lias been granted. 

One of tlie marked features in the political institutions of the 
United States is the freedom of their rivers. This freedom has 
been declàfed in great, fundàmental compacts among the states, and 
by authority of thèse is imposed upon the rivers and navigable wa- 
ters within the boundaries of ail of the new states. In the ordinance 
for the government of the Northwestern Territory passed the i7th 
of July, 1787, before' the adoption of the fédéral constitution, the 
iîrst of thçseacts becarne the law of the United States. It was 
then orda^ined ,fhat "the navigable waters leading into the Mississippi 
and St. Liawrence, and the carrying.iplaces between the same shall 
be' common highways, and forever frèe, as well to the inhabitants 
of the said territory as to the citizens of the United States, and 

, thos.e of any otlier states that may be afdmitted into the confederacy, 
.without any tay, imppst or duty therefor." In the act passed the 
3d of March, 1803, "for regulating the grants of land ând providing 

' fof the disposai of lands,of the United States south of the state of 
Ttii^ësàçe,'' it , was provided that "ail navigable rivers within the 
territory of the United States soutli of the state of Tennessee shall 

i beréeemed to be, aftdtemain^ public' ihighways"; and in similar acts 
ïoi? the diiSposaî of. tt)e public larids in the Louisiana territory and 

' tihe.tei-ritdry of.'EIoi'ida, aià wèll aS those on the Pacific Coast, similar 
provisions were niftde; and, to place this dedication beyond the 
reach of cavil or contest, each one of the new states, including those 
oiî the Pacific Gdast and the irite;rîdr of the continent, at the time 
d|,ïts adrnîssion t'o't,hè Unfon, hfts been required to adopt a provision 
similar to'tliat mentioneâ in the prdjnance of 1787, as a fundàmental 
condition upon which their admission to the Union depended. In 
:the ordinance adopted by.'the stafe vof Alabama at the date of the 
adoption of the constitution, by which it became a state and was 
adnîitted as such into thç Union, it.disqlaimed ail title to "the waste 
or uhapprdpriated îands" lying within: the state, and agreed "that 
ail navigable waters. withip the; sl;ate shall forever remain public 
highways, free to the citizens of this state, and of the United States, 
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without any tax, impost or toll therefor, imposed by the state." A 
■tvriter of celebrity has said, "Hère we behold the Magna Charta 
of the internai navigation of America which we enjoy, and hâve 
first enjoyed of ail confederacies, ancient or modem." The ques- 
tions of the power to regulate thèse rivers, and in what department 
of the complicated American system of government the municipal 
sovereignty over them résides, hâve been the subject of much ju- 
dicial discussion, but hâve been fînally settled by authoritative dé- 
cisions of the suprême court of the United States. Their opinions 
were ail cited and critically analyzed in the argument on this mo- 
tion. I shall prôceed to state my own opinion upon them. 

The case of Martin v. Waddell, i6 Pet. 367, 10 L. Ed. 997, con- 
tains the first answer to the questions by the suprême court of the 
United States. This case was decided in that court in 1842, in réf- 
érence to the rivers in the state of New Jersey. The suprême court 
in that cause determined that the grant of the lands in New Jersey 
to the lords proprietors, though the terms were broad and com- 
prehensive, did not convey to the lords proprietors the soils or rights 
to fishery in the rivers in that state ; that the right to fishery was a 
public right, not impaired by the grant ; and that the people of the 
state acquired at the Révolution the sovereignty to the navigable 
water courses which remained in it only in so far as surrendered 
in the constitution of the United States. What that right is was 
declared in the case of Smith v. Maryland, 18 How. 71, 15 L. Ed. 
269. In that case the suprême court say: 

"Whatever soil below low-wàter mark is the subject of exclusive pro- 
priety and ownership belongs to the state on whose proprietary border and 
within whose terrltory it lies, subject to any lawful grants of that soil by 
the state, or the sovereign power which governed it before the Déclaration 
of Independence. But this soil is held by the state, not only subject to, but 
in some sensé in trust for, the enjoyment of certain public rights, among 
which is the common libertyof taking fish, — as well shell flsh as fioating 
flsh. The state holds the propriety of this soil for the conservation of the 
public rights of fishery thereon, and may regulate the modes of that enjoy- 
ment so as to prevent the destruction of that fishery. In other words, it 
may forbld ail such acts as would render the publie right less valuable or 
destroy it altogether. This power results from the ownership of the soil, 
from the législative jurisdiction of the state over it, and from its duty to 
préserve unimpaired those public uses for which the soil is held." 

The court in their opinion are careful to reserve their opinion 
upon the extent of the powers of the fédéral government, and of 
the rights of citizens of other states in the participation in this com- 
mon right. Thèse cases arose in states that were original parties 
to the fédéral constitution. The question as to the authority of the 
states that hâve since been formed of the public domain of the 
United States, and in which they were the proprietors of the lands 
and the soils of the navigable waters, was agitated in Alabama pre- 
viously to the décision in Martin v. Waddell, above cited, and was 
decided upon in a number of cases which originated in the city of 
Mobile before 1839. Thèse cases were cited in the argument and 
are reported. Mayor, etc., v. Eslava, 9 Port. 578, 33 Am. Dec. 325 ; 
Pollord's Heirs v. Files, 3 Ala. 47 ; Kemp v. Thorp, 3 Ala. 291 ; 
Abbot's Ex'r v. Kennedy, 5 Ala. 393 ; and other cases. Thèse opin- 
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ions daim for the state of Alabama that the soils under the rivers 
withip the State are not subject to sale by the Utiited States as 
"waste and unappropriatçd land"; that whatever right of property 
exists ireinains in the statej' of Alabama. "What is said by the court 
of a property in the shore passiiig'to the state upon its admission 
to the Union cannot, whèn fairly interpreted, be understood to 
meap the absohtte ownership, but , merely the right of juris diction 
and control, subject to the paramount right which is repeatedly 
conceded, and which the LTuited States may protect." Kemp v. 
Thorp, 3. Ala. 291. Tliis ,cl?iim for Alabama was presented to the 
suprême; court in a séries of cases, upon the right of the city of 
Mobile to the land between "high-water mark and the channel of 
the river," under the first section of an act of,Gongress "granting 
•certain lots of ground to the corporation of Mobile and to certain 
individuals of the city," approved May 26, 1824. The cases of 
Mayor, etc., v, Eslava, Same v. Hallett, and Same v. Emanuel sev- 
erally presented the question, but the suprême court preferred to 
sustain the validity of the defendant's title under the same act. 
Mayor, etc., v. Eslava, 16 Pet. 234, 10 L. Ed. 948; Same v. Hallett, 
16 Pet. 264, 10 L. Ed. 958; Same v. Emanuel, i How. 95, 11 E. 
Ed. 60. The i^uestion was agaih presented in the case of Pollord's 
Lessee v. lîagan, 3 How. 212, u L. Ed. 565. The facts of the 
case were that in the year 1836 an act of congress (6 Stat. 680) vvas 
passed granting to the lessor of the plaintifï a parcel of land whicih 
was covered by the waters of the river between 1819 and 1823. 
The défendants claimed under a Spanish grant to Panton Leslie & 
Co., which was bounded by and extended into the river at its date. 
The circuit court of the state charged the jury "that, if they be- 
lieved the premises sued fôr were below the usual high-water mark 
at the time Alabama was adinitted to the Union, then the act of 
congress and the patent in pursuance thereof could give the plain- 
tiffs no title, whether the waters had receded by the labor of man 
only, or by alhmon." The suprême courts of the state and of the 
United States approved the judgment for the défendant upon this 
charge. , The suprême court of the United States in their opinion 
say: 

"ThIs right of emlnent domain over the shores and the solls under the 
navigable waters, for ail municipal purposes, belongs to the states within 
thelr respective territorial Jurisdictlons, and they, and they only, hâve the 
right to exercise It To glve to the TJnlted States the right to transfer to a 
citizen the title to the shores and solls imdcr the navigable waters would 
be placlng in thelr hands a weapon which mlght be wielded greatly to the 
Injury of state soverelgnty, and deprive the states of the power to exercise 
a numerous and important class of police powers. But in the hands of the 
states this power never can be used so as to affect the exercise of any ma- 
terial right of emlnent domain or Jurlsdlctlon with which the United States 
hâve been invested by the constitution of the United States. For, although 
the territorial Ilmits of Alabama hâve estended ail her sovereign powers 
Into the sea, it is there, as on the shore, municipal power, subject to the 
constitution of the United States and the laws made in pursuance thereof." 

I hâve quotéd from thèse varions authorities to ascertain, as far 
as practicable, the exact question determined. They do not déter- 
mine the limits of the state authority over the shores or soils of 
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navigable waters, but simply détermine that they are not subject 
to be appropriated by the grant of the United States tb individual 
ownership. They raise a ver y strong doubt whether they can be ap- 
propriated, except under great qualifications, by the states. The 
case of Smith v. Maryland, i8 How. 71, 15 L. Ed. 269, implies this. 
Nor do we dérive from thèse décisions any assistance in determining 
upon the riparian rights of the owners of the shores or to the water's 
edge. The authority of the states to municipal jurisdiction, and 
to the exercise of their police power over navigable waters, has not 
been deemed inconsistent with a right of the owners of the bank 
to erect wharves which shall be in aid of commerce, and which do 
not impede the public navigation. In ail of the New England states, 
from an early period, this right to improve in front of the shore by 
the érection of wharves has been conceded. In some of those states 
this right had its origin in colonial ordinances; in others, in local 
usage arising out of pubHc convenience or necessity. In East 
Hayen v. Hemmingway, 7 Conn. 186, Chief Justice Hosmer states 
the gênerai rule : 

"The right of Indivlduals to use the soll of the shore subject to the para- 
mount rights of the public, so far as my Information extends, has never 
until now been dlsputed. The exercise of it in ail of our towns bounded 
on navigable water», and the enjoyment of estâtes under it, is known to 
every one. On the death of the landowner, to high-water mark, his estate 
in the shore, and the érections upon It, has descended to hIs heirs; and 
thus estâtes hâve been unlformly settled. On the part of the public no ob- 
jection has been made. The interest of navigation has been subserved, and 
the conséquences hâve altogether been salutary." 

The discussion is nearly éxhausted in this brief citation from the 
opinion of a court of the highest respectability. The right of a 
riparian proprietor to erect a wharf in front of his lands, and to 
maintain suits for its possession, has been admitted in the same court 
in Nichols v. Lewis, 15 Conn. 137, and in Simons v. Erench, 25 Conn. 
346. A similar course of décision will be found in the courts of 
New Jersey, The case of Martin v. Waddell, 16 Pet, 367, 10 L. Ed. 
997, before citôd, established the claim of the state to control the 
soils and regulate the public rights to fishery. The claim of the 
lords, proprietors was finally overturned in that décision, after be- 
ing sustained in the circuit court of the United States. Immediately 
the inquiry was made whether the usage which the learned counsel 
who sustained the right of New Jersey before the suprême court re- 
ferred to, as existing for the riparian ownefs'to erect wbarves, could 
be sustained against the prérogative of thé state. This inquiry 
has been solved, after learned discussions in the cases of Gough v. 
Bell, reported in 22 N. J. Law, 441, and 23 N. J, Law, 624, in favor 
of the riparian owners. Similar discussions hâve arisen in Pennsyl- 
vania, Maryland, and North Carolina, with a sirnilar resuit; also 
in California. The suprême court of the United States, in the case 
of Dutton V. Strong, i Black, 23, 17 L. Ed. 29, hâve adverted to the 
gênerai prevalence of this custom on the Atlantic Cbast, and hâve 
testified to itS reâsonableness, its salutary influence in the improve- 
ment of the country, its harmony with public and private right, and 
hâve adopted the rule as appropriate and applicable to the inclosed 
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seas whîchform sp important a portion of the channels of intercom- 
municatipn upon the northern border of the United States; and the 
loc^l courts in the northwest hâve enforced the same rule as entirely 
compatible witb the freedom of the navigable waters which formed 
a portion pf the fîrst constitution for the administration and govern- 
ment of what in 1787 was a wilderness, and which in 80 years has 
become,;an empire. Nor do I iind anything in the jurisprudence 
or législation of the state of Alabama to contradict thèse authorities. 
In several of the cases cited to me the suprême court advert to the 
facts that réclamations from the sea is a common practice, and they 
assign to the riparian owner the same benefits from his improve- 
ments as the law assigns to him from the accretions by alluvion. 
In one of the cases a suit was brought for one of the wharves of this 
city. In no portion of that case does it appear that the suit excited 
any surprise, or that the question of a right to make wharves was 
regarded as an open on;e. The fact appears on the record, and the 
right to make the érection was not challenged. The only inquiry 
was as to the title to the locus in quo under the riparian ownership. 
Watkins y. ïïolriian, 16 Pet. 25-54, 55, 10 L. Ed. 873; Abbot's 
Ex'r V. Kennedy, 5 Ala. 393; Kennedy's Heirs v. Jones, 11 Ala. 63; 
Dutton v. Strong, i Black, 23, 17 L. Ed. 29. The législation of 
the State and pf the city discloses the same gênerai facts of the réc- 
ognition of thèse rights. The territorial government incorporated 
the cities of Blakely and Mobile. Their corporate powers were en- 
larged by the state. The care of the ports of the two cities at 
first, and of the city of Mobile subsequ'ently, seems always to hâve 
commanded attention. Municipal officers were appointed with large 
powers over th^ port, and to secure order among vessels. Wharves 
are referred to as existing, and the removal of nuisances in and upon 
them directed. The arrangement pf vessels at the wharves, the man- 
ner and piaterials of which they are to be composed and built, their 
extent, and thç limit tP which they may go, hâve been regulated. 
Powers hâve :been given to the city to purchase them, and thèse 
powers haye been renewed in a late charter. Thèse wharves hâve, 
insome degree, been the resuit of necessity. The city has taxed 
the riparian property, hfiS; 'imposed charges upon it so as to make 
irnprovements indispensable to profitable ownership. The commerce 
pfvtihe port has been large,; and consisted in bulky articles, which 
cpujd only be landed upon artificîal érections like thèse. It is a 
nptprious fact that in ail the transactions of civil, commercial, and 
social life, they hâve Jbeen regarded as property. They hâve been 
bought and sold, mortgaged, and conveyed under decrees of fore- 
x^losure of mortgage. ; They hâve been devised by last will and 
testament, have:ajiswered ail public charges, and hâve borne a full 
share of revenue assessnients, whether state, county, or pf municipal 
corporations. iThe constitution of the state pf Alabama contains 
ail the prpvisipns tha;fc hâve been found. necessary to secure life, 
liberty, or property from arbitrary sei?ure or hasty or unregulated 
l'egisjjition. Therefore it could not be but; what the proceedings of 
th,e corporate authorities to strip the owners of property such as this 
of its profitable enjoyment and value should hâve provoked opposi- 
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tion and controversy. It was an unusual mode of disposing of rights 
which had so substantial a foundation in law and long possession. 

I hâve stated what I deem to be the law as found in American juris- 
prudence. That jurisprudence bas, in a measure, modified that re- 
ceived from Great Britain; but it is apparent that there has been, 
and is now going on, a change on the same subject in Great Britain. 
In the Jure Maris, imputed to Lord Haie, it is said: 

"It Is admltted that de jure communl between the hlgh water and low 
water mark doth prima facie belong to the Uing. Although it is true that 
such shore may, and commonly is, pareel of the manor adjacent, and so may be 
belonging to a subject, as shaU be shown, yet it is prima facie the liing's. 
Harg. Law Tracts, p. 13. Although the klng hath prima facie this right in the 
arms and creeks of the sea, communi jure, and in common presumptlon, 
yet a subject may hâve such a rlght (1) by the klng's charter or grant; 
and this without question. The klng may grant flshing within a creek of 
^e sea, or In gome known precinct that hath known bounds, though within 
tlie main sea. He may also grant that very Interest Itself, vlz. a navigable 
river that is an arm of the sea, and soil thereof." 

Thèse latter déclarations of the extent of the title of the king are 
most seriously questioned, and the weight of the authority on the 
subject is entirely opposed to them. The suprême court of the 
United States, in the case of Martin v. Waddell, i6 Pet. 369, 10 L. 
Ed. 997, déclare that the king has no power to impair the right of 
the public to take fish as settled by the later English authorities. 
Schuttes, in his work on Aquatic Rights (page m), says "that it 
must be understood that soils under navigable waters are not sus- 
ceptible of transfer till they become convertible and derelict"; and 
Woolnitz, in his work on Water Courses, states the same doctrine 
(page 25). Phear, in a late treatise on the same subject, says "that 
the ownership of the crown over the sea and its shore is of a very 
qualifîed character, and limited entirely by the interests of the public, 
and consequently ail exclusive privilèges are void, as having been 
made ultra vires, unless calculated on the whole to be advantageous 
to the public exercise of that right which they seem to violate." 
And in another place he says : 

"In the possession of the land covered by tidal or navigable waters it 
would seem the crown simply represents the public. The crown is in fact 
the subjects' trustée for the purpose of securlng to them coUectively ail the 
advantages and privilèges which can accrue from such property." Phear, 
Water, 44, 67. 

In the Jure Maris (page 85), in speaking of nuisances, référence is 
made to the damage to a port by buildings extending too far into 
the water where ships or vessels might hâve ridden. The author pro- 
ceeds : 

"That nuisance, or not nuisance, is a question of fact. It is not, therefore, 
every building below the bîghrwater mark, nor every building below the 
low-water mark is, ipso facto, a nuisance. For that would destroy ail the 
keys that are in ail the ports In England. For they are ail built below the 
high-water mark, for, otherwise, vessels would not corne to them to unlade; 
and some are built below low-water mark. And it would be impossible for 
the king to license the building of a new wharf or key, whereof there may 
be a thousand of instances, if ipso facto it were a nuisance, because it 
straitens the port; for the king cannot license a common nuisance. Nay, 
in many cases, it is an advantage to a port to keep in the sea water from 
110 P.— 12 
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dffluslng at large, «nfl thç water may flow In shallows where It Is Impossi- 
ble foi? ;«nësfeittto irlde/' ^ ■ i n ^ 

Ttiis is the law as applied in the, courts of the United States. The 
author of the Jure MaHs proceeds to say, where the soil is the king's, 
thè building below high-water mark is an encroachment upon the 
king's soil, which he may demolish or seize or arent at his pleasure. 
It is upon this question that controversy now exists in Great Britain, 
and which controversy has been avoided in this country by the adop- 
tion of a principle which ; secures improvements on the banks of 
navigable rivèrs from the owner of the bank, who is most interested 
in making them, and by requiring — ^what seems to be the tendency 
of opinion in Great Britain — that this proprietor shall not do any- 
thing which can be deemed a nuisance instead of a benefit. Rex v. 
Russell, 6 Barn. & C. 566; Chad v. Tilsed, 2 Brod. & B. 403; Rex 
v. Ward, 4 Adol. & E. 384; Reg. v. Betts, 16 Q. B. 1022. The re- 
marks of Mr. Justice McLean in Bowman v. Wathen, 2 McLean, 
376, Fed. Cas. No. 1,740, accord with the gênerai sentiment of the 
country, and with that local usage which détermines right and finally 
ripens into law. He says : 

"We apprehend that the common-law doctrine as to the navigableness of 
streams can hâve no application In this country, and that the navlgableness 
does In no respect dépend upon the ebb and flow of the tlde. On navigable 
streams the rlparlan right, we suppose, cannot extend generally below high- 
water mark. For certain purposes, such as the érection of wharves and 
other structures for the convenlence of commerce, and which do not ob- 
struct the navigation of the river, It may bes exerclsed beyond this limit." 

Nor is it surprising that there should be a change or modification 
in the laws relating to the use of water courses, according to the 
mutation in the wants, conditions,: and ideas of différent âges. The 
vast dominion of the Roman empire required that ail the great chan- 
nels of intercommunication should be free, and hence in the laws 
of the Romans the sea and its shores were declared to be among the 
things common to ail men. But in the Roman law the right or 
Usage of the riparian proprietor was respected, and interdicts were 
granted by the Roman prastor against those who infringed naviga- 
tion or disturbed the enjoyments of the riparian proprietors alike. 
During the middle âges and during the empire of the feudal System — 
à System narrow, restrictive, unsocial, and warlike — rivers became 
prîvate property, and were burdened with charges that would now be 
intolérable. In the Jure Maris, among interests of the king is 
mentioned "an interest of possession or récréation." The author 
says: 

"Before Magna Charta It was fréquent for the king to put as well fresh 
as sait waters in défense for his récréation: that Is, to bar flshing or fowl- 
Ing In a river tlU the king had ta^^enhls pleasure or advantage of the 
wrlt de defeiif(lone rlparle, which anèlentjy was dlrected to the sherlft to pro- 
blblt rlviatlpn jn àny rivers In his balUwlck." Sarg. Law Tracts, p. 7. 

In rnany ôf the countries of Europe large sections of its most im- 
portant' rivers were granted eô nomine to private owners. Thèse 
were granted for the benefit of the rights of fishery and for the tolls 
of navigation. The constant struggle since Magna Charta has been 
to remove thèse impediments and to secure the public rights of navi- 
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gation and fishery, and along with this struggle has been the con- 
cession to riparian proprietors of ail those rights which can be exer- 
cised in harmony with them. The right to alluvion, as established 
in the civil law, and which prevails by custom, as decided in Rex v. 
Yatborough, 2 Bligh (N. R.) 147, the right to the use of the water 
in its flow through the land of the proprietor, the right to embank 
and to reclaim low and marshy lands, and the right to make struc- 
tures in ports and harbors in aid of commerce, are instances of the 
enlarged poHcy of modem times. Lorman v. Benson, 8 Mich. 18, 
"jy Am. Dec. 435; Rice v. Ruddiman, 10 Mieh. 125; Mayor, etc., 
of New Orléans v. U. S., 10 Pet. 717, 9 L,. Ed. 573; Banks v. Ogden, 
2 Wall. 58, 17 L. Ed. 818; Attorney General v. Chamcers, 27 Eng. 
Law & Eq. 242. 

The plaintiffs in this suit, and the défendants who hâve been made 
parties as having a common right and interest, and who could not be 
made parties under the constitution of the court in any other mode, 
claim title under the United States to the bank of the river Mobile. 
By the act of congress of the 25tli of April, 1812, entitled "An act for 
ascertaining the titles and claims to lands in that part of Louisiana 
east of the River Mississippi and Island of New Orléans," being the 
territory south of the Mississippi territory, and between the Iberville 
and the Perdido rivers, including Mobile^ a commissioner was appoint- 
ed to examine ail the titles derived from the French, British, and 
Spanish governments, the former sovereigns and possessors of that 
country, to any lands within it. The commissioner was required to 
classify the claims, and to report abstracts of the title and his opinion 
upon them. His reports were made to the secretary of the treasury, 
and were submitted to congress by that officer. Thèse reports were 
acted on by congress, and laws were passed, that are referred to in 
the bill, in 1819 and 1822. Congress recognized complète grants as 
valid; incomplète titles were confirmed as if they had been com- 
pleted, when they were sustained by written évidence of title ; and set- 
tiers were allowed a limited quantity as a donation to include their 
settlements. The whole line of the river Mobile within the city is 
held under thèse titles, except that small portion that was embraced 
in the sale of the Ft. Charlotte lots. The most important of thèse 
titles hâve been the subject of adjudication in the courts of Alabama 
and the suprême court of the United States since thèse recognized 
and confirmatory acts were made. In Kennedy's Ex'rs v. Hunt's 
Lessee, 7 How. 586, 12 L. Ed. 829, the suprême court of the United 
States say of the Orange Grove title of John Forbes & Co. : 

"That the grant made by the Intendant, General Morales, In 1807, was In 
Itself, unaided by the sanction of congress, a valld title, we do not assert; 
but being reported on by the commissioner as a title complète In form, ac- 
cordlng to the usages and laws of Spaln, and sanctioned by congress as a 
perfect title by the act of 1819 (8 Stat. 528), the courts of justice are con- 
cluded by the action of the politlcal department, and bound to pronounce 
the grant to Forbes & Co. a perfect title in substance as well as in form. 
because the claim was within the exclusive jurisdlctlon of the politlcal de- 
partment in 1819, when congress acted on it." 

The extent and limit of this title hâve been several timès de- 
clared by the suprême court of Alabama as reaching to the channel 
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oî the river, and as unaffected by any state right to the shore. 
Hagan v. Campbell, 8 Port, g, 33 Am. Dec. 267 ; Hallett v. Hunt, 
7 Ala. 882 ; Magee v. Hallett, 22 Ala. 700 ; Mayor, etc., v. Emanuel, 
9 Port. 403. This grant embraces the shore of the river Mobile, 
in so f^r as granted by the act of the législature of January 31, 1867, 
within the northern and southern boundaries of the grant. In ail 
the controversies that arose upon the act of the 26th of May, 1824, 
before referred to, the title of the riparian proprietors under that 
act was sustained, in the suprême court, to the channel of the 
river. Mayor, etc., fr. Eslava, 16 Pet. 234, 10 L. Ed. 948; Same v. 
Hallett, 16 Pet. 261, 10 L. Ed. 958; Same v. Emanuel, i How. 95, 
II L. Ed. 60. 

It is to be noticed that Mobile is a port under the laws of the 
United States, and that, besides the proprietary rights of the United 
States in ail the public domain of the state, they hâve a power over 
navigation and commerce under the constitution of the United States 
that renders the act of May 26th, before mentioned, an act of im- 
portance in this connection. Thèse acts of congress aiïect ail the 
city front above Church street. Besides this claim of title to the 
locus in quo, the gênerai right before mentioned as belonging to a 
riparian proprietor is co-extensive with the limits of the city. This 
gênerai right is sustained by possession, user, enjoyment, récog- 
nition in state and municipal législation, and by gênerai acquiescence. 
It is under thèse conditions that the invasion of this right was made, 
and the injunction applied for. In the case of Attorney General 
V. Shefiield Gas Co., 17 Jur. 677, Lord Justice Bruce said : 

"It Beems to me right to notice the Incorporation, whether completely or 
Incompletely, of the défendants, and the quality of the persons thus asso- 
ciated together, They laave the advantage and strength of lastingness. 
union, and number; and it may well be thought, nor is it new to hold and 
act upon the opinion, that infringements of rights in respect to lands by 
persons and bodies so circuinfetanced require especially to be watched with 
a carefui eye and repressed with a strong hand by a court of equity when 
it can exercise jurisdlction." 

In the case of Dun River Nav. Co. v. North Midland Ry. Co., i 
Eng. Ry. Cas. 135, Lord Cattenham said : 

"I am not at liberty, even if I were in the least Indisposed, whieh I am 
not, to withhold the jurisdietion of this court as exercised in the first case 
in which it was exercised, — that of Agar v. Canal. Co., Coop. t Eld. 77, — 
when Lord Eldon said slmply on this that he exercised the power of this 
court for the purpose of keeping those companles within the powers which 
the acts gave thein; and most wholesome exercise of jurisdlction it is, be- 
cause, great as the powers necessarlly are to enable the companles to carry 
Intp effect the works of this magnitude, it would be most prejudlcial to the 
Interests of ail persons with whose property they interfère if there was not 
a jurisdlction contlnually open and ready to exercise Its powers for the 
purpose of keeping them within that llmit which the législature has thought 
proper to prescribe for the exercise of the power." 

In the motion before me the plaintiflts complain that the défend- 
ants, the corporation of Mobile, propose to invade rights of prop- 
erty derived from titles sanctioned by the government of the United 
States in the fulfiUment of their obligations under the law of nations 
and in the exercise of their function to dispose of the public domain; 
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that thèse rights are sanctioned by ail tliose acts which afford se- 
curity to titles and are évidence of their validity. The pretext for 
the invasion of this property is a législative grant passed without 
notice to the parties, and the contents of which would hardly hâve 
afforded notice, to an unprofessional mind. It is to be considered, 
too, in this connection, that the situation of the state of Alabama, 
in so far as its government is concerned, is anomalous. The efïect 
of the invasion complained of is to disturb a long possession, to 
withdraw froin the owners their income, and to place them in an- 
tagonistic relations with their tenants and persons landing goods 
on the wharves. The ordinance leads at once to everksting and 
vexations controversies and to a vast multipHcity of suits. The 
controversy must embarrass commerce and produce private incon- 
venience and distress. The court is not able to accède to the con- 
clusion that the right to take wharfage rests upon the same founda- 
tion as the right to erect toll bridges and to establish ferries over 
navigable waters. The fact is notoriously otherwise. Wharves ex- 
ist in every port, city, and landing place in the country, and wharf- 
age is coUected independently of any regulating act from législative 
or municipal authority. The authorities in Great Britain and the 
United States show there is a wide différence. In Colton v. Smith, 
Cowp. 47, Lord Mansfield says in référence to a claim for wharfage: 

"In this case everybody that pays bas a beneflt, for if they go to the 
■wharf they hâve the benefit of It, and if they land their goods elsewhere 
■within the manor they land upon the plaintifCs' private property." 

The right to claim wharfage as an incident to a right of property 
is stated in the Jure Maris (page "jf); and in the Wharf Case, 3 
Bland, 361, the distinction is drawn between tolls across a navigable 
stream and tolls for the use of property on the land. I cannot 
doubt that, under the principles of a vast number of cases cited to 
me, the court has authority to grant an injunction. The cases of 
Griffing v. Gibb, 2 Black, 519, 17 L,. Ed. 353, and Parker v. Manu- 
facturing Co., 2 Black, 546, support the conclusions of the court. For 
the reasons above stated, an injunction is allowed according to the 
prayer of the bill. 

(May 18, 1868.) 

This cause has been submitted for a final decree upon the bill, 
exhibits, answer, and proceedings in the suit, and the argument of 
counsel before the court. Upon a motion for a preliminary in- 
junction the court had occasion to examine the title of the plain- 
tif? as disclosed in the bill. In that examination it was ascertained 
that the river front of the river Mobile, on its west bank, within 
the corporate hmits of the city, had been conveyed by the French, 
British, or Spanish governments by titles that had been recognized 
as valid by the United States, or had been confirmed as if complète, 
or had been conveyed by the United States under sales provided 
for by acts of congress ; that under thèse titles the marshy lands 
had been filled up and reclaimed, the area of the city enlarged, 
its sanitary condition improved, and its commercial importance and 
prosperity promoted, without any impediment to the public rights 
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of navigation in the river. Thèse împrovements, including the 
wharves and quays, hâve been enjoyed as property, and hâve been 
purchasèd and Spld, incumbered and charged, and hâve passed by 
descent and devise as property, during the whole period of the 
existence of Alabama as a territory or state, with unhesitating con- 
fidence, and that no act of the state or of the corporation until 1867 
was calculated to impair that confidence. The first act of this kind 
was passed the 3ist Jailuary, 1867, and is in thèse words: 

"An àct graJating to the clty of Mobile the riparian rights in the river front. 

"Seetioa 1. Be It enaeted by the senate and house of représentatives of 
the state of Alabama In gênerai assembly convened: Thàt the shore and 
the soil under Mobile river, sitûated wlthin the bouhdary Unes of the city 
of Mobile, ais deflned in section two of an act to Incorporate the city of 
Mobile, approved Febniary the 2nd, elghteen hundred and slxty-six, be and 
the same Is hereby granted and delivered to the city of Mobile. 

"Sec. 2. Be it further ehactedi that the mayor, aldermen and comnv)n 
council of the Clty of Mobile, be and are hereby ereated and declared 
trustées to hold, possess, direct, control and manage the shore and soll 
herein granted ; in such manner, as they piay deem best for the public 
good. Apprdved January Slst, 1867." Act? 1866-67, p. 307. 

The body calling itself the "General Assembly," that disposed of 
"the shore and soi! under Mobile river" within the limits of its 
principal commercial city, was chosetf-under a constitution which 
has not been recognized as légal by the législative power of the 
Union. On the contrary, on the 2d March, 1867 (14 Stat. 428), an 
act of congress declared "that no légal state government exists" 
in a number of the states, including Alabama, and "that adéquate 
protection for life and property" did not exist in them. If the ob- 
ject of the act of the so-called gênerai assembly was to deprive the 
owners of this property of their title, or to impede their bénéficiai 
use and' enjoyment of it, it must be regarded as an anomaly in 
législation, which may, however,. be accounted for by the disturbed 
and disordered condition of the public political aflfairs. No such 
législation is to be found in the period when tranquillity was un- 
disturbed in Alabama, or constitutional government existed. The 
corporate authorities in Mobile on the I5th March, 1867, formally 
accepted the act, "with ail the authority, benefits, rights, privilèges, 
and immunities" it conferred. On the same day they adopted a 
resolution by which the mayor and the président of the boards were 
authorized "to pursue such a course" atid "to adopt such measures 
as in their jùdgment will be necessary and proper to protect the 
rights and interests of this city in and to the benefits conferred or 
intended to be conferred" by the act. The first measure brought 
to the notice of the court bears date the 4th April, 1867. This con- 
sists in the dfaft of an ordinance which recites the act and déclares 
that the "city ;deems it best for the public good that the wharves of 
said city should be free to commerce without charge except such 
dockage as may be necessary to keep the same in a proper repair," 
and ordains "that hereafter it shall not be lawful to charge or collect 
any toll, whàrfage or dockage for the use of the shores or wharves 
within said city except such sums as shall hereafter be allowed or 
prescribed by thè mayor, aldermen and common council of said 
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city; provided that this ordinance shall not apply to such wharves 
as are now under lease from said city to individuals during the 
existence of their leases." The adoption of this ordinance was 
recommended by the city attorney and four gentlemen of the bar 
who hâve represented the city during the whole progress of this 
suit. It was adopted with but one dissenting voice by the board 
of aldermen. The answer states that it was not passed in the coun- 
cil. But on the 7th of May a draft of another ordinance, contain- 
ing similar récitals, and charging that the owners of this property 
"hâve obtained and liold possession of the same without warrant 
of law, and much to the injury of the prosperity of the city," and 
"that the public should be notified that the said burdens on com- 
merce [wharfage, dockage, etc.] are unlawful, and that said wharves 
shall be treated as public highways, free from charges, except such 
as may be necessary to keep the same in proper condition and 
management for the good of the public," was submitted to the 
council by its président. This plan of an ordinance contained the 
f oUowing provision : 

"That It Is not and shall not be lawful for any person to demand, levy, 
charge or receive wharfage, toU or charge of whatever kind for the use of 
any wharf, or wharves in the city, but said wharves shall be free for the 
use of commerce without any exaction for the use of the same save such 
charges as may hereafter be provided for by the ordinances of the city, 
for the proper préservation and repairs of said wharves." 

The council ordered this to be published, and action was post- 
poned for one week. In this interval, or before action upon it, the 
plaintiffs filed their bill. The opinion of this court was that thèse 
proceedings involved a serions invasion of rights of property, tended 
to array against those rights popular clamor and préjudice, and 
threatened to produce multiplicity of suits, irritating litigation, de- 
pression of the value of rights that had been enjoyed and were 
vested, and irréparable mischief. It was not necessary, in the opin- 
ion of the court, that the ordinances should be adopted, to entitle 
the parties to the remédiai and préventive jurisdiction of the court. 
It was apparent that the mischief would be produced by déclarations 
of this kind under the advice of responsible counsel, and by bodies 
having a large authority and potent influence over the public mind. 
In the conditions of public order then existing such déclarations 
were calculated to produce acts dangerous to the public peace. The 
proceedings in the boards of council and aldermen were obviously 
directed to place the owners of this property in antagonism with 
ail other members of the community. The public were to be noti- 
fied, and were notified, that the possession and enjoyment of wharf 
property had imposed an onerous burden upon the city, and that 
it was a lawless usurpation which each individual might resist, and 
in resisting which the corporation was prepared to uphold and sup- 
port him under the act of January, 1867. In the case of Bonaparte 
V. Railroad Co., i Baldw. 205, Fed. Cas. No. 1,617, Mr. Justice Bald- 
win says: 

"To entitle a party to this remedy [injunction] it is not necessary that 
there be any threat or declared Intention to commit the act which will 
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cause tbe Injnry. It Is enough that preparâtory acts are done from whlch 
the Inférfence Is mafle of the def endant's intentions, as, If he employs a 
surreyor who marlis trees, It Js presumed to be done witli tlie intention to 
eut theip jdowiij so, If he Insista upon, his riglit to do the aot, or makes 
cl^lm to lànd not hIs own; tût the complflinant's mère appréhension or 
bellef ,îs ûbt enough, nnless stich facts appear as show them to be -wéU 
foùnded, so as to satisfy the court that the ax Is laid at the foot of the 
tree, and that the act will be done without thelr interférence. Whenever 
that is done the injunction goes." 

According to the plans submitted to the boards, there is a positive 
assertion of right on their part to control wharves and wharf âge, a 
positive déniai of the title of the plaintifîs, and an invitation to the 
public to use the property without making any compensation to the 
owners. ' Thèse plans were sanctioned by an unusual array of pro- 
fessional counsel, and claimed to be valid under an alleged act of the 
législature of Alabama. This cause has been pending in this court 
for nearly one year, and the answer of the défendant was only filed 
a month ago. During this first-named period the corporate authori- 
ties hâve been restrained by injunction. The answer acknowledged 
the acceptance of the act of January, 1867, and does not dispute the 
accuracy of the exhibits that expose the conduct complained of in 
'the bill, but insfsts that thèse measures are not to be regarded as 
acts of the corporation, because they were not addpted. The answer 
says : 

"Respondents do not know whether the action of the boards of alder- 
men and eommon council has had any, or, if soi what, efEect upon complain- 
ants' title, if they hâve any, on the value or avallabiiity of their property, 
Dor what opinions the public entertained pn the subject of complainants' 
right to coUect wharfage. No offlcial acts 'hâve been done by respondents 
In the premisés, except to aecept the grailt of the state, to take the 
bplnion of coùnsel àa thelr rlghts, and to employ sueh counsel to maintaln 
the city's rights. Respondents again deny that they ever passed upon the 
question of the rlghts of the complainants to the wharf structure, and to 
keep up and use the wharves for themselves and the public, so long as 
the state and gênerai govemment tolerated them as projections into the 
sea bénéficiai tb commerce. Respondents insist that their rlghts are sub- 
ject to the right :of the state to regulatç; the wharfage to be chargea to 
the public; that the state has empowered the city of Mobile to regulate 
thèse charges;' that it proposed to, discharge this duty to the public; and, 
further than this, respondents have, under advice of counsel, forborne to 
interfère in any manner with the wharves oir the owners." 

The court, in reviewing the exhibits to the bill which disclose the 
purpose oîthe corporate aUthorities, as guided by the advice of coun- 
sel, is not able to give them the interprétation which is contained in 
the answer. When the right was asserted to déclare the wharves 
to be free and open to ail, and that no wharfage could be collected 
until the corporate authorîtîes shoiild permit it, and that none should 
be colleCted except such as was neceSsary for their maintenance and 
repair, it seems to the court that there was a proposed interférence 
with the wharves and their owners, and that this "législation" was 
prompted tiy advice of counsel. The court does not concur in the 
conclusion that thèse rights of the OTvners are subject to what is 
termed the législative powers of the corporation of Mobile. It is by 
no méans cléar that even the gênerai assembly, so called, contemplat- 
ed any such resuit. The grant by that body is of the shore and soil 
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tinder Mobile river, but much of the shore had already been appropri- 
ated specifically by a grant of the Spanish government recognized 
as valid in 1819 by congress, and by the act of 26th of May, 1824, re- 
ferred to in the bill and answer. The probability is that the object 
of the grant was to enable the city to deepen the channel of the river, 
and to make improvements that would bring to the wharves larger 
vessels. The port of Mobile was established by acts of congress. 
In ports legally established. Lord Haie, in his work, Deportibus 
Maris, says : 

"If A. has the ripa or bank of the port, the king may not grant a liberty 
to unlade upon the bank or ripa without hls consent, unless custom haa 
made the liberty thereof free tp ail as In many places it Is; for that would 
be a préjudice to the prlvate Interest of A., which may not be taken from 
him without such consent, and therefore It hath been the course to secure 
the interest of the shore bef orehand for the building of wharfs and keys 
for the application of merchandise and for the building of houses of re- 
<elpt." Harg. Law Tracts, 73, 74. 

Again he says: 

"Though it is true It is rare to flnd any port, but that the kIng, or the 
■owner of the port in point of franchise, nath such a convenient portion of 
the shore and land adjacent, where wharfs and keys and warehouses may 
be built for the lading and unlading and safeguard of merchandises, yet the 
interests are and may be divlded. However, they are several in their na- 
ture, and the duties that arise by reason of the goods when unladen and 
laid on the shore, or in relation thereto, are différent from those that hâve 
been before spoken of. And many times it falls out that such a place 
within a port may be of great conveniency to make a common key or 
wharf, where the property of the soil may belong to a subject, whereby 
«ither his interest must be boùght in by the lord of the port, or he must 
hâve those beneflts that may arlse by the taking or landing of merchandise." 

Again he says : 

^'A man for his own private advantage may In a port town set up a wharf 
or crâne, and may take what rates he and his customers can agrée for 
cranage, wharfage, houpelage, pesage; for he doth no more than is lawful 
for any man to do, viz. makes the most of his own." Harg. Law Tracts, 
76, 77. 

It is true that a toll cannot be levied for passage along or across 
an arm of the sea or a navigable river, for the right to navigate is 
a common and public right. But when a riparian owner erects a 
landing place upon his land, and affords facilities for lading and un- 
lading of goods, and thèse facilities are used, he is entitled to com- 
pensation. He grants a quid pro quo, — a valuable considération for 
the benefit he receives, in allowing a use of his property and in main- 
taining the structures for use. He infringes no common right, nor 
does he seek to appropriate what is common for his individual use. 
He merely employs his property in a particular way, and, in taking 
compensation, only makes what he can from what is his own. i 
Crabb, Real Prop. § 109. Nor can there be any reasonable objec- 
tion to the allowance of such a right to the riparian proprietors. 
They do not contract or impair any of those rights of navigation that 
hâve been preserved by constitutional and légal enactments. It is 
admitted in this case that what they hâve done has resulted favorably 
to the commerce of the port and the health of the city. On the river 
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aboyé and below thèse improvements there are pestîlential marshes, 
and thé islands in front pfthem are magazines of malaria which not 
unfrequently exert a, baneful influence on the city itself. The enter- 
prise and capital employed by the clàimants in this cause, and those 
from whpm their title has been derived, hâve contributed not a little 
to the jprospérity of Mobile. Thèse improvements hâve been made 
and enjdyça as property for a period exceeding the longest prescrip- 
■ tion. The people of the state hâve assented to them and hâve bene- 
fited by them. Elsewhere such improvements hâve been regarded 
with favqr, By the act of congress of May, 1824, the privilège was 
conceded> and in the judicial proceedings of the stàte the right 
has been acknowledgedj The claim on the part of the city amounts 
to this: Thiat private property may be taken for the public use 
without compensatiott to the owners, or, as the claim is modified 
by the answer, with bnly such compensation as the corporation 
may think proper to allow. Such a principle is not admissible, and 
it is a significant fact in this connection that in the fourteenth amend- 
ment to the constitution of the United States, which is now pending 
for adoption or rejection before the state législatures, there is a 
clause restraining the power of the states over private property. The 
adoption of that amendhient will place ri^hts of property under the 
guaranty of the constitution of the United States, and under the 
protection of the gênerai government. 

In the opinion of the court, the plaintififs, and défendants in a simi- 
lar condition, hâve a title to the relief prayed for. I >hall direct a 
référence to the master to ascertain the titles granted, confïrmed, 
or recognized by the United States to the river front within the cor- 
porate limits of this city, and embraced in this controversy, to cause 
a map to be made showing the situation of the wharves, with the 
names of those who are in possessi6ri,'claiming title thereto, and are 
parties to this suit, that the application of this decree may be defined 
and understood. I shall continue the injunction, and upon the com- 
ing in and confirmation of the report the same will be made per- 
pétuai. The costs of the suit must be paid by the corporation of the 
city. 
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(Circuit Court, S. D. Alabama. October 1, 1901.) 

No. 227. 

EqniTT JuBiSDiCTiON— Fedebai. Courts— Multiplicitt op Suits. 

A blU cannot be malntalned in a fédéral court of equlty on behalf 
of several complalnants to enjoln the prosecutlon by défendant of 
actions at law against complalnants on the ground of preventing a mul- 
tipUclty of Bults, where It Is not shown that the Issues In such actions, 
as between the défendant In the bill and the several complalnants, 
dépend upon the same questions of lâw and upon similar facts, nor 
that each of thé complalnants is entitled, by reason of dlverslty of citl- 
zenship, to sue In a fédéral court; nor wlU the fact that défendant has 
brought two actions in ejectment against a single complalnant for sepa- 
rate parcels of laud sustaln such blll. 
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2, Navigable Watebs— Shohb Lands in Mobile Kivbh— Effecx of Grant 

TO CiTT. ■ 

By act of January 31, 1867, the state of Alabama granted to the city 
of Mobile the shore and the soil under the Mobile riyer situated within 
the boundary Unes of the city, in trust to hold, possess, direct, control, 
and manage the shore and soil therein granted In such manner as It 
should deem best for the public good. By subséquent décisions of the 
suprême court of the state construing such act, whlch are binding in 
the fédéral courts, it was held that the effect of the act and its amend- 
ments was to vest the city wlth the légal titte to the shore and soil 
under the river as trustée; the purpose being to transfer to the city 
the right and power of the state over such lands, to be exercised by It 
as the state should exercise them for the général good in preventing 
the navlgability of the river being impaired, and in restraining pur- 
prestures along the river front below the v^ater Une, by prescribing the 
manner aud extent to which wharves and other structures should be 
buUt Into and over the water. Held, that the transfer of title and 
powers made by such act did not afCect the riparian or littoral rights 
of owners of lands bounded by the high-tide "water mari: on such 
river, whlch remained the same as before. 

8. Same— Riparian Bights — Constboction of Whakvbs. 

Eiparian rights, when recognized as existing by the law of the state 
or by local usage, are a valuable property, and among those rights are 
the right of access to the navigable part of a river from the front of 
his lot by an owner whose land Is bounded by or abuts on the river, 
and the right to malJe a landlng -wharf or pier for his own use or the use 
of the public, subject to such gênerai rules and régulations as the légis- 
lature may prescrlbe for the protection of the rights of the public. 

4. Same— Local Usage- Judicial Notice. 

The state of Alabama has not, by its législature or through Its su- 
prême court, expressly declared or deflned the nature and extent of the 
rights of riparian owners in the shore and soil under the navigable 
tlde waters of the state; but the suprême court has recognized the 
usage of riparian owners to construct wharves from the earliest times, 
and a court Is authorized to take judicial notice of the extent to whlch 
euch a usage has notoriously obtalned in a givçn locallty. 

6, Bamb— Rights in Mobile River. 

The législature of Alabama and the city of Mobile, within its juris- 
diction and under the powers conferred upon it by législature, hâve at 
aU times recognized the rights claimed and exercised by riparian 
owners along the Mobile river within the city to construct wharves in 
front of thelr property to reach navigable water, by prescribing régula- 
tions fixing the limlts of such structures, the materials of which they 
should be bullt, the manner of thelr opération, and wharf âge charges; 
and the rights of an owner acquired under such usage and récognition 
constitute a valuable property, which cannot be arbitrarlly or capri- 
ciously destroyed or impaired. 
A. Samb — Construction of Wharves— Imflied License. 

Where a city which held the légal title to the shore and lands under 
the waters of a navigable river within its liraits, and to which was 
delegated the powers of the state over the same, recognized the right 
of owners to build and maintaln wharves and landings over such 
lands to navigable water, by maklng no objection to such structures, 
and by regulating the same and the manner of thelr construction, its 
action amounted to an implied license, whlch was irrévocable af ter it 
had been acted upon and expenditures made In rellance thereon. 

7. Same— Equit.ible Ebtoppel— City. 

A city whlch has by long acqulescence in a gênerai custom and usage 
given an implied license to a riparian property owner to construct and 
maintaln wharves in front of its lands to navigable water in a river, 
over shore and submerged lands below high-tide water marli, to which 
tte city heid the légal title, and has for many years regulated and 
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taxed the structures of such owner, is equltably estopped from assert- 
Ing any claim to such lands whlch would dlspossess the llcense or 
destroy Its property rlghts thereln. 
8. Eqditt Jurisdictioh— Pbotkotioh of Ripabian Eights— ENJOiHiHa ActioM 

AT LAW. 

A fédéral court of equlty has jurlsdlction of a suit to protect the 
rlparlan rlghts of a landowner from threatened destruction or Impalr- 
ment, where such rlghts do not reat upon a légal tltle, but upon a 
prescrlptlve use of shore and submerged lands lylng between hia 
boundary at hlgh-tlde water mark and the navigable water in a river, 
for the maintenance of wharves thereon; and in exercise of such jurls- 
dlction It may enjoin the prosecutlon of an action of ejectment for the 
recovery of such shore and submerged lands by a city whlch holds the 
légal tltle, but whlch, by its long acqulescence in their occupation by 
complalnant, and In the expenditure of money in Improvements thereon, 
is equltably estopped to assert such tltle to the Impairment of complain- 
ant's right». 

In Equity. On motion to dismiss, and demurrers to bilL 
L. H. & E. W. Faith, for complainant. 
Gregory 1,. & H. T. Smith, for défendant. 

TOULMIN, District Judge. This is a bill to enjoin the further 
prosecution of two actions of ejectment, pending ori the law side of 
this court, which the city of Mobile has instituted against the com- 
plainant, each for the recovery of a separate and distinct tract of land ; 
the two tracts being held by the complainant under différent titles. 
The case cornes before the' court on a motion to dismiss the bill for' 
the want of equity, and on demurrers to the bill. The bill allèges 
in a gênerai way that the lands sued for lie below ordinary high-tide 
water mark of the Mobile river, within the corporate limits of the 
city of Mobile. It does not as distinctly appear from the descrip- 
tion of the lands in the bill itself as from the statements in the argu- 
ment and briefs of counsel what the true charactef of the lands sued 
for in the ejectment suits is, — whether upland or the shore between 
high-tide water mark and the channel of the Mobile river; and, if 
the shore or the soil under the river^ whether complainant has 
the légal title to the upland bounded by or abutting on said shore. 
It niay, however, be inferred that the lands sued for are shore lands 
lying below ordinary high-tide water mark of the Mobile river ; that 
complainant has the légal title to the upland bounded by or abutting 
on said shore lands ; and that the wharves and other improvements 
made by complainant and those under whom it claims title are erect- 
ed over said shore out to the channel or navigable part of the river. 
As it has been so assumed in the argument of the cause, I will ex- 
press my views on the légal points raised by counsel, leaving the bill 
fo be amended, if it can be done, to make more clear its allégations 
as to the locus in quo of the property so sued for, and the relation 
of complainant thereto. 

The complainant seeks to support the equity of the bill upon three 
grounds, viz. : (i) To avoid a multiplicity of suits; (2) to quiet com- 
plainant's franchise ôr property right to build and wharf out over 
the shore and soil of Mobile river to the navigable water thereof ; and 
(3) to enjoin the ejectment suits against it on the ground that it has 
an équitable défense thereto, arising out of an estoppel in pais against 
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tKe city of Mobile, the plaintiff in those suits, which it is alleged can- 
not be interposed at law. 

There is a class of cases where a number of persons, having sepa- 
rate and individual claims and rights of action against the same party, 
ail arising from some common cause and governed by the same légal 
rule, and involving similar facts, may unité in a single suit for the 
settlement of the whole matter. i Pom. Eq. Jur. § 245. But it does 
not appear from the allégations of the bill that the issue between the 
city of Mobile and each of those persons on whose behalf it is filed 
dépends upon precisely the same questions of law and upon similar 
facts. It does not appear that such persons hâve a common source 
of title, and that the claim of the city would be good or bad against 
ail, as it may be good or bad against any one of them. Osborne v. 
Railroad Co. (C. C.) 43 Fed. 824. Besides, it does not appear that 
by reason of diverse citizenship those who are sought to be made co- 
complainants are entitled to invoke the jurisdiction of this court, and 
the bringing of two actions of ejectment by the city of Mobile against 
complainant for separate parcels of land does not authorize the main- 
tenance of the bill on the ground that it is to avoid a multiplicity of 
suits. While the bill fails to show an admission by complainant of 
the légal title in défendant to the lands in question, — on the contrary, 
it impliedly dénies it,— yet the allégations of the bill show the légal 
title to be in défendant. The acts of the législature of Alabama, 
under which the city of Mobile claims the title to the property, are 
set out in the bill ; and the suprême court of the state, in the case of 
Mobile Transp. Co. v. City of Mobile (not yet officially reported) 30 
South. 645, has construed those acts, and held that under them, by 
grant of the state, the légal title to the shore of the Mobile river, as 
described in the act of January 31, 1867, became vested in the city 
of Mobile ; that the évidence introduced in that case showed a valid 
légal title to the land sued for in the city of Mobile, unaflfected by 
limitation or an estoppel of any character; and that the city of 
Mobile was entitled to recover in that case the shore land sued for 
below the high tide. Id. The land granted by the act of January 
31, 1867, is described therein as "the shore and the soil under Mobile 
river, situated within the boundary lines of the city of Mobile." The 
act déclares that "the mayor, aldermen, and common council of the 
city of Mobile are created and declared trustées to hold, possess, di- 
rect, control and manage the shore and soil therein granted in such 
manner as they may deem best for the public good." The suprême 
court of Alabama in the case above referred to said that "the title 
of the city of Mobile was derived from the state of Alabama through 
and by the act of the législature of January 31, 1867, supplemented 
by the acts of February 18, 1895, and of December 5, 1896; the latter 
being amendatory of the former, and confirming and vesting ail rights 
theretofore vested in any municipal corporation of Mobile in the city 
of Mobile." The title theretofore vested in the municipal corpora- 
tion of Mobile was that of trustée. The substance and effect of the 
décision is that the state granted the fee in "the shore and soil under 
the Mobile river" to the city of Mobile, to be held as trustée for and 
in furtherance of the public interest, and that the légal title conveyed 
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by the gxar|t must in that case prevail in a court of law. Mobile 
Transp. Co. v. City of Mobile, supra. In the case of Mayor, etc., v. 
Moog, 53 .^. 568, the suprême court of Alabamà, iii construing the 
act reiÉerréjd to, said : 

"The direèt éffect of the act, 1( valld, and its objeet, would seem rather 
to be to trànsfer the right and power of the state In and over the shore 
of the rlve^r and the soil under It, in front of Mobile, to the city, to be 
exerclsed by It, as the state should exercise them, for the gênerai good, 
in prevemlrig the navigabilité of thè river béing iiùpalred, and in restrain- 
Ing purprésttires along the river front below the water Une, by prescribing 
the manner and the extent to whlch wharves and other structures should 
be built Into and over the water." 53 Ala. 568. 

The court, in Mobile Transp. Co. v. City of Mobile, further held 
that, on streanis where the tide ebbs and flows, grants of adjoining 
lands only extend to the ordinary high tide along the shore. I do 
not understand the décision as passing on the right to accretions, or 
as determining the nature and extent of the riparian of littoral rights 
of the owner of lands bounded by or abutting on such streams. The 
décisions of tKe highest court of a state in the construction of its 
laws, and ïn the détermination qî the rules of propérty therein, are 
oî controUihg authority in the fédéral courts, dity of St. Louis v. 
Rutz, 138 U|. S. 226, II Sup. Ct. 337, 34 L,. Ed. 941 ; Knight v. Asso- 
ciation, 142, tr. S. 183, 12 Sup. Ct. 258, 35 L. Ed. 974; Lumber Co. 
v. Ott, 142 U. S. 622, 12 Sup. Ct. 318, 35 h. Ed. 1136; May v. 
Tenney, 148 V. S. 60, 13 Sup, Ct. 491, 37 L. Ed. 368; Minneapolis 
Mill Co. V. Board of Water Com'rs of City of St. Paul, 168 U. S. 
349, 18 Sup. Ct. 157, 42 L. Ed. 497; Leovy v. U. S., 177 U. S. 629, 
20 Sup. Ct. 797, 44 L. Ed. 914. The décision in the case of Mobile 
Transp. Co. v. City of Mobjle is binding on this court, and will be 
followed by it. 

Assuming, then, that the city of Mobile has the légal title to the 
lands sued for, the contention of cornplainant is that it has a franchise 
right or easement to build and wharf out over said lands to the 
navigable watër of Mobile river, ^yhich franchise is a propérty right 
that this court of equity should protect from invasion or ihterference, 
and, further, that it has défenses of an équitable character against 
the daim of the city of Mobile, which are not available to it in the 
actions of ejectment, and hence it appeals to this court and invokes its 
aid in the prémises. The cornplainant does not daim that it has the 
légal title to the land sued for., It does not claim that its title ex- 
tfitids to the shore below the high-tide water mark, but its claim is 
that it js thé owner of the upland which is bounded by and abuts on 
tJiÇitide-water shore sued for, and that it has riglits incident to 
riparian ownership, — rights which attach to. the ownership of land 
bounded by or abutting on the rn^rgin of a navigable river, whether 
below or above tide water. Complainant's claim for relief in this 
court is based on the theory that the court has jurisdiction to enjoin 
ariy intended or threatened destruction or impairment by the city of 
Mobile of its rights as a riparian proprietor of the tide-water shore 
in front of its land, and also on the theory that its équitable défense 
to the ejectment suits arises out of an estoppel in pais against the 
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city, and is not available in such suits. The bill allèges that complaîn- 
ant has been in the actual possession and occuparicy of the land in 
question for many years, claiming the same as its own ; that, bef ore 
any improvements were itiade on it, it was marsh land and useless, 
and possessed no value except the value of the àccess to the Mobile 
river, and other littoral and riparian rights ; that to make said land 
useful and of any practical value, and to obtain access over the same 
to the actual navigable waters of the river in front of complainant's 
upland, it was necessary to fill in and reclaim the same ; that the com- 
plainant and those under whom it claims hâve, at great expense, 
filled in and reclaimed the lowland which was subject to the ebb 
and flow of the tide in front of its said upland, and hâve constructed 
valuable wharves, landings, and bulkheads or booms out to and front- 
ing on the channel of Mobile river, and hâve erected large and 
permanent and valuable sawmills and other improvements on said 
land. The bill allèges that by an act of the législature of Alabama 
the city of Mobile was vested with power to establish and déclare a 
designated line along the river front within the corporate limits of 
the city, beyond which wharves or other structures shall not be 
erected or extended, and with power to détermine and déclare by 
ordinance to what extent and in what manner wharves or other struc- 
tures along said river front shall be constructed, but provided that 
such ordinance should not afifect any wharves already estabUshed; 
that, acting under said authority, the city of Mobile passed an ordi- 
nance providing that it shall not be lawful to construct any wharf 
within the limits of the city of Mobile which shall extend into the 
channel of Mobile river beyond a certain Une designated and estab- 
lished, and further providing that, before beginning to construct or 
extend any wharf within the limits of the city of Mobile, the person 
proposing to construct or extend the same shall first obtain a permit 
therefor from the civil engineer of the city, in which shall be accu- 
rately given the lines established, and the wharf when constructed 
shall neither extend beyond nor fall short of said lines. The bill 
shows that subséquent to the act referred to the législature passed 
another act, as an amendment thereto, conferring on the city of 
Mobile the power to establish and déclare a designated line along the 
river front within the corporate limits of the city of Mobile, beyond 
which wharves or other structures shall not be erected or extended, 
unless the législature shall create a harbor or dock commission 
clothed with the power of regulating wharf and boom lines in that 
portion of Mobile river, in which case the power of the city of Mobile 
in the premises shall be suspended so long as said commission is 
clothed with such power. The bill further shows that a short time 
thereafter the législature passed an act creating a river commission 
for Mobile river, with the jurisdiction, power, and duty to establish 
from time to time bulkhead, wharf, and boom lines, and providing 
that it shall be unlawful for any person to build or maintain a bulk- 
head, wharf, boom, or similar structure otherwise than in conformity 
with the lines so established by said commission, or in manner and 
form contrary to the régulations established by the said commission. 
The act last referred to also provides that no one shall erect or place 
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any bulkhead, wharf, boom, etc., in any of the waters mentioned in 
the act without fifst makirig an application in writing to the commis- 
sion, which application shall describe the nature and exact location 
of such proposed structure, giving spécifications and a diagram there- 
of, and that the petitioner shall at the time of filîng his application 
deposit with the city clerk certain fées provided for in the act, and 
calçulated on the dimensions of the structure proposed to be erected. 
Ail the acts referred to are set out in the bill. The bill further allèges 
that the structures erected by the complainant were made in reliance 
upon the invitation and license granted by the state of Alabama and 
by the city of Mobile in the said several acts and ordinances, and in 
conformity with the requirements thereof. It is now well settled that 
the title and rights of riparian or littoral proprietors in the shore and 
soil below high-water mark of navigable waters are governed by the 
local law^ of the several states, subject to the rights granted to the 
United States by the constitution. Shively v. Bowlby, 152 U. S. i, 
14 Sup. Ct. 548, 38 L,. Ed. 331. In the opinion of the suprême court 
of the United States in the case of Yates v. City of Milwaukee, 10 
Wall. 497, 19 Iv. Ed. 984, it is said that the owner of land adjoining 
any navigable water, whether within or atove the ebb and flow of 
the tide, has, independently of local law, a right in the soil below 
high-water mark, and the right to build out wharves so far, at least, 
as to reach water really navigable. The court also said that "this 
riparian right is property, and is valuable, and, though it must be 
enjoyed in due subjection to the rights of the public, it cannot be 
arbitrarily or capriciously destroyed or impaired." This décision 
has been cited with approval in several succeeding opinions by the 
suprême court. See Weber v. Commissioners, 18 Wall. 64, 21 h. 
Ed. 798; Potomac Steamboat Co. v. Upper Potomac Steamboat Co., 
109 U. S. 682, 3 Sup. Ct. 445, 4 Sup. Ct. 15, 27 L. Ed. 1070; Scranton 
v. Wheeler, 21 Sup. Ct. 48, 45 L. Ed. 126. But in Shively v. Bowlby, 
supra, thp court intimâtes that it went too far in the opinion in Yates 
V. Milwaukee in saying that the riparian owner had, independently of 
local law, a right of property in the soil below high-water mark, and 
the right to build out wharves to reach navigable water, and holds 
that it is now cléarly established that the title and rights of riparian 
proprietors in the soil below high-water mark of navigable waters 
are governed by the local laws of the several states, subject to the 
rights granted to the United States by the constitution. The court 
says that "the common law of England upon this subject at the time 
of the émigration of our ancestors is the law of this country, except 
so far as it has been modified by the charters, constitutions, stat- 
utes, or usages of the several colonies and states, or by the constitu- 
tion and laws of the United States." By the common law of England 
the title in and dominion over the soil of the sea, and of rivers and 
arms of the sea, below ordinary high-water mark, are in the king, 
except so far as an individual or a corporation has acquired rights in 
it by express grant or by prescription or usage. By that law, also, 
every building or wharf erected without license below high-water 
mark, where the soil is the king's, is a purpresture, and may, at the 
suit of the king, either be demolished or seized for his benefit, wheth- 
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er it be a nuisance and tends to obstruct navigation or otherwise. 
Shively v. Bowlby, 152 U. S. 13, 14, 14 Sup. Ct. 552, 38 h. Ed. 337. 
"In the colonies and original states., by various laws and usages, the 
owners of land bordering on tide waters were allowed greater 
rights and privilèges in the shore below high-water mark than 
they had in England. But the nature and degree of such rights 
and privilèges dilîfered in the différent colonies and states, and 
in some were created by^ statute, while in others they rested upon 
usage alone." Shively v. Bowlby, supra. The suprême court in 
Shively v. Bowlby, in commenting on several of its former décisions, 
in which it was held that the owner of land adjoining any navigable 
water had a right of property in the soil below high-water mark, and 
the right to build out wharve.s, piers, and landing places to reach 
water really navigable, said thèse cases "distinctly recognized the 
diversity of laws and usages in the différent states upon this subject," 
and went no further than to say that wharves, piers, and landing 
places, "where they conform to the régulations of the state," and do 
not extend below low-water mark, hâve never been held to be nui- 
sances unless they obstruct the paramount right of navigation ; that 
the right of the riparian proprietor to erect such structures in the 
navigable waters of the Atlantic states has been claimed, exercised, 
and sanctioned from the first settlement of the country to the présent 
time; that dififerent states adopted différent régulations on the sub- 
ject, and in some the right of the riparian proprietor rests upon im- 
mémorial local usage. In Weber v. Commissioners, 18 Wall. 64, 21 
L,. Ed. 798, the court, recognizing the doctrine "that a riparian pro- 
prietor whose land is bounded by a navigable stream has the right 
of access to the navigable part of the stream in front of his land, and 
to construct a wharf or pier projecting into the stream, for his own 
use or the use of others, subject to such gênerai rules and régulations 
as the législature may prescribe for the protection of the public," 
said, "In the absence of such législation or usage, however, the com- 
mon-Iaw rule would govern the rights of the proprietor, at least in 
those states where the common law obtains." 

The cases cited, I think, are authority for the proposition that 
riparian rights, when recognized as existing by the law of the state or 
by local usage, are a valuable property. Among those rights are 
access to the navigable part of a river from the front of his lot by 
an owner whose land is bounded by or abuts on the river, and the 
right to make a landing, wharf, or pier for his own use or for the 
use of the public, subject to such gênerai rules and régulations as the 
législature may see proper to impose for the protection of the rights 
of the public. Yates v. City of Milwaukee, supra. 

As I understand the allégations of the bill, there is no question 
raised in this case as to the right or ownership of the accretions or 
alluvion ; but I may remark hère that it is well settled that, where the 
land encroaches upon the water by graduai and imperceptible de- 
grees, the accretions or alluvion belong to the owner of the land 
bounded on the waters, whether tide or fresh, and are independent 
of the law governing the title in the soil covered by the water. 
Shivelv V. Bowlby, supra; Gould, Waters, §§ 155, 157. Where the 
110 F.— 13 
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accretions are artificially made, they go with the title to the soil cov- 
ered by the water,an'd the title to them is in the owner of such soil, — 
tô the State or its gràntee. The state of Alabama has not, by its 
législature or through its suprême court, expressly declared or de- 
fined the nature and extent of the rights of riparian owners in the 
shore and soil under navigable tide waters in the state. But the 
suprême court of Alabama has said that "riparian owners hâve 
clâimed and exercised thè right to construct wharves and landing 
places on navigable streams f rom the earliest settlement of this coun- 
try, subject to the limitation that the public easement or servitude is 
not impaired." Compton v. Hankins, 90 Ala. 414, 8 South, "jd, 24 
Am, St. Rep. 825. Courts may take judicial notice of matters of pub- 
lic notoriety and gênerai information, and will generally take notice 
of whatever ought to be generally known within their jurisdiction. 
I Greenl. Ev. §§ 6-17; 2 Am. & Ettg. Enc. Law (2d Ed.) 940. It 
is commori knowledge that within the limits of the city of Mobile 
riparian owners hâve claimed and exercised the right to construct 
wharves, landings, bulkheads, and booms along the Mobile river 
front, and that such wharves and other like structures are built out to 
the navigable part of the river, and that there has existed hère for 
màny years a usage under which this right by such owners has been 
clâimed and exercised. The authority of the state, and of the city 
of Mobile under the grant to it by the state, to exercise police power 
over the navigable river and its shores, is not inconsistent with a right 
ôf the owners of the bank to erect wharves or other structures which 
shall be in aid of commerce, and which do not impede the public navi- 
gation. The usage referred to and the rights exercised under it hâve 
been recognized by the state of Alabama and the city of Mobile in 
their législation and by their conduct in relation to the same ; in their 
législation prescribing the manner and material of which wharves and 
other like structures shall be built, their extent, and the limit to which 
they may go and within which they shall not stop ; providing for the 
appointment of ofïicers to fix rules and régulations on the subject, 
and to see that they are complied with ; in their législation declaring 
wharves subject to taxation; and in the législation of the state in 
référence to wharfage charges, authorizing the same, and giving 
liens therefor (Const. Ala. p. 66, § 25 ; Code, Ala. § 2514) ; and in its 
législation authorizing the city of Mobile to obtain by contract or 
pùrchase the property in or control of the wharves and wharf prop- 
erty in the city of Mobile. Charter of the City of Mobile of 1866, 
§ 60; Acts of the Législature of 1865-66, pp. 223, 225. Such rights 
of the riparian owner, having been açquired by usage, and their ex- 
istence being thus recognized by the state and by the city of Mobile, 
are a valuable property, and cannot be arbitrarily or capriciously 
destroyed or im|)aired, though they must.>be enjoyed subject to such 
gênerai rules and régulations as the législature may prescribe, for the 
protection of the rights of the public in the navigation of the river. 
Yates v. City of Milwaukee, supra ; Weber v. Commissioners, supra ; 
Illinois Cent. R. Co. v. Illinois, 146 U. S. 445, 13 Sup. Ct. iio, 36 
L. Ed. 1018. In this court, more than 30 years ago, in a case involv- 
ing, among others, the question of a riparian owner's right to wharf 



SOLLIVAK TIMBEE CO. V. CITY OF MOBILE. 195 

out on the river front of the city of Mobile, the judge delivering the 
opinion in the case said : 

"The gênerai right before mentioned as belonging to a riparian proprietor 
Is co-extenslve with the limita of the clty. This général right is sustained 
by possession, user, enjoyment, récognition in state and municipal législa- 
tion, and by gênerai acqulescence." Leverieh v. Mayor, etc. (O. C.) 110 
Fed. 170. 

Thèse observations, I think, may justly be applied to this case. 

It is further contended that if it be conceded that complainant had 
not by franchise or usage a right to build out wharves, landings, and 
booms to the channel or navigable part of the river, the législation 
of the state and the ordinances of the city of Mobile passed pursuant 
to such législation were a régulation of the exercise of the riparian 
rights of complainant and ail other persons entitled to such rights 
within the limits of the city of Mobile, — a settlement of the line of 
navigability of the river, — and were an implied license or concession 
of the right to build out, possess, and occupy to the established line, 
which amounted practically to a qualified possessory title. While 
this législation and the acts of the state and the city thereunder were 
not a grant, they, in my opinion, implied a license to complainant and 
other persons similarly situated to construct or extend a wharf or 
other structure into the channel of Mobile river, provided it be done 
in conformity with such législation and the rules and régulations 
prescribed by authority of the state. There was no license expressly 
granted, but it was clearly implied. There was conferred on the 
licensee no estate or title in the shore or soil under the river over 
which such structures were to be constructed, but a privilège or 
license was given to be exercised in conformity with certain rules and 
régulations to be prescribed therefor. "A license, in the law of real 
estate, is an authority to do an act or a séries of acts on the land of 
the person granting the license, without conferring on the licensee 
any estate in the land." And a license may be implied from the acts 
of the parties. 2 Am. & Eng. Enc. Law (2d Ed.) 11 32. "The right 
to wharf out may rest upon passive or implied license merely." 
Cohn V. Boom Co., 47 Wis. 314, 2 N. W. 546; Diedrich v. Railway 
Co., 42 Wis. 262 ; 2 Am. & Eng. Eïic. Law (2d Ed.) supra. At com- 
mon law an owner of land fronting on a navigable river has a right of 
access to the navigable part of the river, but if he erects a wharf or 
other building, without license, below high-water mark, where the 
soil is the king's it may, at the suit of the king, be demolished or 
seized. Yet such owner may acquire the right to erect a wharf or 
other building by charter or grant or license, and also by prescription 
or usage. Shively v. Bowlby, supra, and authorities therein cited. 
Hère, as I hâve said, the légal title to the shore or soil below high- 
water mark is in the state, or in the city of Mobile by grant of the 
state. As already said, there is in this state no positive law or judi- 
cial rule prescribing the nature and extent of the riparian rights ot 
owners of land on tide water within the limits of the city of Mobile, 
but that it is common knowledge that such owners hâve by long 
usage been accorded and hâve exercised the right to build wharves 
and other structures upon the flats or shore lands in front of their 
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uplands, and out to the navigable part of the Mobile river. The 
exercise of such right is not prohibited by any law of the statè. It 
may reasonably be presumed that the législature of Alabama, recog- 
nizing the fact that such owners hâve by long usage, "if not from the 
earliest settlement of the country," claimed and exercised the right 
to construct wharves, landings, and other structures in front of their 
upland out to the navigable part of the river, enacted the législation 
we hâve been considering for the purpose of protecting the public 
easement or servitude in the navigation of the river. That législa- 
tion, as we hâve seen, provides that it shall be unlawful to construct 
such wharves or other structures unless it be done in conformity 
with thé rules and régulations prescribed by the state or under its 
authority. It seems to me clear that, when the state of Alabama and 
the city of Mobile concur in saying to any person who proposes to 
build or extend a wharf or other structure into the channel of Mobile 
river that it shall be unlawful for him to do so unless he conforms to 
certain rules and régulations, they virtually say to him, if he con- 
structs his said structures in conformity with such rules and régula- 
tions, it shàll be lawful for him to do so. 

It is alléged in the bill that complainant constructed the wharf and 
other structures on the land involved in the ejectment suits under 
and by virtue of the invitation and license of the state of Alabama and 
of the city of Mobile, and that they were constructed in strict con- 
formity with the state and city législation on the subject, and with the 
rules and régulations thereunder prescribed. This license did not 
vest any rignt until exercised, and could only be exercised by one 
pbssessing riparian rights ; but when executed it was a lawful exer- 
cise bi a privilège or license, which became irrévocable, and especially 
where expenditures were made in reliance upon the license, as is al- 
legéd in the bill. 2 Am. & Eng. Enc. Law (2d Ed.) 1145 ; Rhodes v. 
Otis, 33 Ala. 578 ; Shively v. Bowlby, supra. To the contention of 
the défendant that, if any such license ever existed, it was revoked 
by the act of the législature of January 31, 1867, it may be answered 
that the bill shows that the wharf and other structures referred to 
were constructed subséquent to the passage of the act, and hence the 
act could not hâve had the efifect claimed for it, and, further, that the 
suprême court of Alabama has said that the direct efifect and object 
of that act were to transfer the right and power of the state in and 
over the shore of the river and soil under it in front of Mobile to the 
city, to be exercised by it, as the state should exercise them, for the 
gênerai godd, in preventing the navigability of the river being im- 
paired, and in rCstraining purprestures along the river front below 
the high-water line, by prescribing the manner in which structures 
shdùld be built into or over the water. Mayor, etc., v. Moog, supra. 
Au riparian rights dépend upon the ownership of land which is con- 
tiguous to and touches upon the water, and in the case of tide waters, 
àt common law, upon the ownership of the land above and adjoining 
the édge of the water at ordinary high-water mark. Gould, Waters, 
§ 148; Yates V. City of Milwaukeè, lô Wall. 497, 19 h. Evi. 984. On 
navigable tide waters the "shorè" is the space between ordinary high 
water and low water. It is ôwned by the sovereign or state. The 
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shore of the Mobile river within the limits of the city of Mobile is 
owned by the city under the grant by the state. The title of the 
owner of the upland stops at the high-water mark. Such ovvner is 
a riparian owner or proprietor, and possesses rights incident to such 
ownership. Such rights are access to the navigable water on the 
front of which lies his land, and for that purpose to make a landing, 
wharf, or.pier for his own use or for the use of the pubHc, subject to 
such gênerai rules and régulations as the législature may prescribe 
for the protection of the rights of the public. Illinois Cent. R. Co. 
V. Illinois, 146 U. S. 387, 13 Sup. Ct. iio, 36 L. Ed. 1018; Yates v. 
City of Milwaukee, supra ; Weber v. Commissioners, supra ; Gould, 
Waters, § 148 et seq. 

A further ground of relief alleged in the bill is that by its acts and 
conduct the city of Mobile has estopped itself, as against complain- 
ant, from asserting any claim which would annul complainant's rights 
to the property in question, or would invade or impair complainant's 
free use and enjoyment of the same. The substance of the conten- 
tion on this proposition is that the long possession of complainant 
and those under whom it claims ; the large expenditures made by 
them in improvements upon the land; the acts and conduct of the 
city of Mobile in permitting complainant and its grantors to fill in 
the low or marsh land in front of its upland, and to erect valuable 
improvements thereon, without interférence or objection ; in âuthor- 
izing and directing the construction of some of the «improvements ; 
in establishing and designating the limit or line to which the wharves, 
landings, and bulkheads, etc., constructed by complainant should be 
extended ; the long acquiescence of the city of Mobile in complain- 
ant's possession and use of the property under claim of right; the 
taxation of the property as that of complainant by the city of Mobile ; 
the staleness of the city's claim; the lapse of more than 30 years 
since it acquired its title; and its lâches in enforcing its title, — ail 
show a practical abandonment of ail claim to the property by the 
city, and equitably estop it from questioning the legality of that which 
has been donc by complainant, and from now claiming ownership' 
of the land in question, and the right to dispossess complainant of the 
same to its préjudice. Equitable estoppels arise upon facts which 
render their application in the protection of rights équitable and 
just, and courts of equity recognize them in cases of équitable 
cognizanee, but they are available at law as well as in equity. "An 
équitable estoppel as a défense is available at law as well as in equity 
in the fédéral courts." Dickson v. Colgrove, 100 U. S. 578, 25 L. Ed. 
618; II Am. & Eng. Enc. Law (2d Ed.) 420; Kirk v. Hamilton, 102 
U. S. 68, 26 L. Ed. 79; Berry v. Seawall, 13 C. C. A. loi, 65 Fed. 
753. Under the rule of law in Alabama, équitable estoppels do not 
operate to devest the légal title of lands, and in a court of law there 
can be no estoppel afïecting the title to land. Standifer v. Swann, 
78 Ala. 93 ; Hendricks v. Kelly, 64 Ala. 388. But a court of equity 
accords full efïect and opération to it. South & North Alabama R. 
Co. v. Alabama G. S. R. Co., 102 Ala. 236, 14 South. 747. Although 
an équitable estoppel is an available défense to an action at law in 
the fédéral courts, it is also available in a court of equity when the 
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case shows some ground of equity other than the estoppel itself. 
Drexel v, Berney, 122 U. S. 241, 7 Sup. Ct. 1200, 30 L,. Ed. 1219; 
Wehrman v. Conklin, 155 U. S. 314, 15 Sup. Ct. 129, 39 L. Ed. 167; 
Davis V. Wakelee, 156 U. S. 688, 15 Sup. Ct. 155, 39 L. Ed. 578. 

The groynd of equity on which the court takes cognizance of this 
case and sustains the bill is that it seeks to prbtect complainant's 
riparian rights from invasion and impairment, — rights which are 
undoubted éléments in the value of its property, and which are in- 
tended or threatened to be destroyed or abridged by the ejectment 
suits which are asked to be enjoined. The right of complainant 
is one not protected by légal title, but in and of itself appeals to 
the conscience of a court of equity. -In such case the court should 
act, and establish and protect its right. "Where equity can give 
relief, complainant ought not to be compelled to speculate upon the 
chance of pbtaining relief at law." Davis v. Wakelee, supra. In 
Railroad Co. v. Jones, 68 Ala. 49, the court said: 

"When the owner of land has knowledge of the faet that a railroad Is 
proceeding to Jpcate and cons^ct Its road on hls lands, and allows It to 
expend large Bums of monèy on Improvements for the purpose without 
Interfering or forblddlng It to proceed, he will be estopped from evlctlng 
It by ejectment" 

South & North Alabama R. Co. v. Alabama G. S. R. Co., supra; 
II Am. & Eng. Enc. Law (2d Ed.) 4^8, 429. 
In Kirk V. Hâmiltoil, loia U. S. 68, 26 L,. Ed. 79, the court said: 

"If ^ infiii fcnowlngly, although he does it passlvely, looklng on, sufCers 
another to pnrdhase and expend money on land iinder an erroneous opinion 
of title, Wlthont maklng known hls own tlaim, he shall not afterwards be 
permitted to exercise hls legàl right agalnst such person." 

"Lord Mâhsfieild would lïot suffer a man to recover, even in eject- 
ment, whèfe ' he had stood by and seen the défendant build on his 
land." Kirk y. Hamilton, supra. 

The staleness of the claim of the city of Mobile, the lapse of time, or 
the statute 6f limitations cannot avail the complainant; that is to say, 
. thé complainant cannot ayail itself, as a matter of law, of the lâches 
of the city of Mobile, the plaintiff in the ejectment suits, in asserting 
its claim of title. Such lâches, however, may be considered as one 
of the facts of the case tending to show an estoppel. Wehrman v. 
Conklin, 155 U. S. 314, IS Sup. Ct. 129, 39 L. Ed. 167. Municipal 
corporations are concluded by estoppel as much as individuals. Bis- 
sell V. City of Jeffersonville, 24 How. 287, 16 L. Ed. 664; Hackett 
y. City of Ottawa, 99 U. S. 86, 25 L. Ed. 363 ; Town of Brewton v. 
Spira, 106 Ala. 23s, 17 South. 606. In Bissell v. City of Jefiferson- 
ville the court said : 

"A corporation,, quite as much as an Indlvidual, is held to a careful ad- 
hérence to truth in their dealings wlth manklnd, and cannot by their repré- 
sentations or silence involye others In onerons engagements, and then 
defeat the calcnlatlons and clalms their own conduct superlnduced." 

2 Story, Eq. Jur. § 154. ^ 

My opinion is that a case of équitable estoppel against the city 
of Mobile has been shown by the allégations of the bill. My con- 
clusions are (i) that the bill cannot be sustained on the ground that it 
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seeks to avoid a multiplicity of suits ; (2) that there is equity in the 
bill, in that it seeks to protect the complainant's property or pro- 
prietary rights as a riparian owner from invasion or impairment, and 
to settle and quiet the exercise and enjoyment of the same ; (3) that 
the city of Mobile is equitably estopped from asserting its title to 
the land sued for in said actions of ejectment. The motion to dismiss 
the bill for want of equity is denied, and the demurrers to the bill 
are each and ail overruled, except the demurrer thereto, in so far as 
it is filed on behalf of persons other than complainant, and wherein 
it seeks to avoid a multiplicity of suits, which said demurrer is sus- 
tained. Let a decree be entered in accordance herewith. 



OHINNOOK V. PATERSON, P. & S. TEL. CO. 
(Circuit Court, D. New Jersey. Februaty 14, 1901.) 

1. Patents — Suits for Infiungement— Eqditt Jurisbiction. 

A court of equity acqulres jurisdlction of a suit for Infrlngement of a 
patent, where the relief sought Is a temporary and permanent injunctloû 
and an accountlng, and the bill contalns the requlslte and usual aver- 
ments, notwlthstandlng the fact that the patent has only about four 
months to run when the bill Is filed; and It retalns such jurisdlction to 
grant the incldental relief prayed for, although no Injunctlon Is issued 
durlng the life of the patent. 

2, Same— Plbading— Demukbbh. 

Where a blU for Infrlngement sets eut the nature of the Invention lu 
gênerai terms only, and makes profert of the patent, such patent wlU be 
consldered as before the court for the purposes of a demurrer.» 
8. Same— Intention— Procbss of Sdspkndinq Cables. 

The Chinnock patent. No. 274,562, for a process of suspendlng a cable 
or conductor so as not to subject the same to severe longitudinal strain, 
which consists of stretchlng an Independent wlre tant between the sup- 
ports, suspending the cable under it, and progresslvely taklng up the 
slack and binding it to the wlre by wlndlng them wlth a suitable cord, 
but which does not include the mechanlcal devlce by which the process 
is accompUshed, is vold on its face for lack of patentable Invention. 

In Equity. Suit for infrlngement of patent. On demurrer to bill. 

Edw. I. Keasbey, for the motion. 
Donald Campbell, opposed. 

GRAY, Circuit Judge. This is a suit in equity brought by the com- 
plainant against the défendant for an alleged infrlngement of a 
patent right. The complainant allèges that prior to the gth day of 
October, 1882, he was the original and fîrst inventor of a certain new 
and useful improvement in suspending cables or conductors, not 
known or used by others in this country ; that, upon application duly 
made in accordance with the laws of the United States, letters patent 
No. 274,562 were on the 27th day of March, 1883, duly issued to the 
said complainant. After a statement of the alleged infrlngement and 
notice to the défendant thereof, the complainant prays for a writ of 

1 Pleadlng in Infrlngement suits, see note to Caldwell v. Powell, 19 C. C. 
A. 595. 
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irjjunctÎQn io restrain the said défendant from any further construc- 
tion or lise of the said patented improvement in violation of his rights 
as af ore§aid, and also for an interlocutory decree for an account of 
the profits of the said défendant, and an assessment of the damages 
sustaii^^d by the complainant by reason of said infringement, and a 
praye;ra^so for a preliminary injunction. No motion for a prelimi- 
nary injiyiction has been made. The défendant has filed a demurrer 
to the bill of complaint, ih which the causes of demurrer are set out 
as follows: 

"(1) That the complalnaat has not In and by said bill made or stated 
such a case as entitled hlia in a court of equity to any discovery from this 
défendant, or to any relief from this défendant as to the matters contalued 
in the said bill, or any such matters. (2) That the bill of complaint of which 
the letters patent therein referred to are made a part by profert thereof 
does not state sufiScient ground for Injunction, discovery, or relief, beeause 
It is apparent upon the face of the said patent that, the alleged invention 
therein referred to Is not a patentable Invention, and that the alleged process 
therein descrlbed Is not an art, withln the meanlng of the patent laws of 
the United States, and is wlthout novelty and discloses no invention." 

The first question raised under this demurrer was one of jurisdic- 
tion. The bill was filed November 22, 1899, and the subpœna was 
returnable January i, 1900. The patent expired March 27, 1900. 
The contention, is that it was impossible, under the practice of the 
court, to hâve obtained an injunction on final hearing before the pat- 
ent expired. To show this, référence is made to the rules as to ap- 
pearance and answer and the taking of testimony. It is quite true, 
as contended by complainant, that the principal relief prayed for was 
an injunction, and the grounds for that prayer were the ordinary 
and équitable ones, of the irréparable nature of the injury threatened, 
and the inadequacy of any remedy at law. It is true, also, that the 
relief thus prayed for was the sole ground of équitable jurisdiction ; 
the accounting for profits and the assessment of damages being 
incidental to the principal relief, When the bill was filed the patent 
had four months and five days to run. Upon the allégations of the 
bill, équitable jurisdiction attached, on the ground of the relief prayed 
for. A preliminary injunction could hâve been asked for, and might, 
ttader justifying circumstances shown, hâve been granted; but, 
whether granted or denied, there was undoubted jurisdiction to enter- 
tain the suit. Moreover, it was possible, within the time in which 
the patent had to run, to hâve obtained a final decree. Non constat 
but that a decree pro confesso might hâve been taken. But the mère 
fact that in thé ordinary course of équitable pleading a final hearing 
and decree would not be likely to be had prior to the expiry of the 
patent does nOt necessarily deprive the court of jurisdiction, or pre- 
vent the court from proceeding to grant the incidental relief which 
belongs to cases of this sott. If facts brought to the attention of the 
court induced the belief that the particular suit had been instituted as 
a "mère device to transîèr a plain jurisdiction to award damages 
from the forum to which it properly belonged to a court of equity," 
the court would be justîfied, in its discrétion, in declining jurisdiction. 
Such, however, is not the case hère, and jurisdiction has been sus- 
tained in the circuit courts in cases where a much shorter period was 
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to elapse between the beginning of the suit and the expiry of the pat- 
ent. We think, thereforé, that jurisdiction bas properly attacHed, 
and we cannot accède to the contention of défendant in that regard. 

The second cause of demurrer, as above recited, is that the letters 
patent sued on did not disclose a patentable invention. The bill 
States that letters patent No. 274,562, executed in due form of law, 
and bearing date the 27th day of March, 1883, "were issued to your 
orator, whereby there was secured to him and to his heirs and as- 
signs, for the term of seventeen years from the 27th day of March, 
1883, the full and exclusive right of making, using, or vending the 
said improvement throughout the United States and the territories 
thereof, as by a certified copy of said letters patent in court to be 
produced will more fuUy appear." The bill contains no other descrip- 
tion of the patent in suit, or of the particular process of the alleged 
invention for which the letters patent were granted. It is the duty 
of complainant in his bill to so describe the invention patented that 
the court may understand its nature and character. In the absence 
of such description, however, profert may be made of the letters pat- 
ent, and such profert will take the place of spécifie allégations descrip- 
tive of the invention. Such a référence to the letters patent as 
is made in this bill is the usual substitute for specifîcally setting out 
the invention claimed, and for the purposes of demurrer the more 
technical practice of profert and the craving of oyer is unnecessary. 
The letters patent, then, in the présent case are before the court, 
and the objection taken to the patentability of the invention claimed 
therein can properly be considered. 

In the spécifications of the patent the patentée sets out the nature 
of his invention as follows: 

"The objeet of my Improvement Is to provide for suspendlng cables or 
conductors wlth little slack, and wlthout exertlng any severe longitudinal 
strain upon them. The Improvement consists: First, In runnlng a strong 
wire from one support to another, and drawing it tant; secondly, in hanglng 
the cable or conductor in loose festoons therefrom; thirdly, in placing over 
the wire and cable or conductor a clamp for holding them together; and, 
fourthly, in moving this clamp, and applying tarred marline or other suita- 
ble material in rear of it, in the form of a spiral or coll, around the wire 
and cable or conductor." 

The single claim of the patent is as follows : 

"The prr,cess of suspending a cable or conductor, consisting: First, in run- 
nlng a wire of steel or other suitable material from one support to another, 
and drawing it taut; secondly, in hanging the cable or conductor in loose 
festoons therefrom; thirdly, in placing over the wire and cable or conductor 
a clamp for holding them together; and, fourthly, In moving this clamp 
along, and applying tarred marline or other suitable material in rear of it, 
in the form of a spiral or coll, around the wire and cable or conductor, sub- 
stantially as specified." 

There is obvious objection to directly stretching between two 
pôles or other fixed supports any cable, cord, or electrical conductor 
which will not admit of strong tension or strain. But it cannot, in 
the opinion of the court, be considered as a matter that would tax 
the invention of an intelligent mechanical engineer, or of any in- 
telligent person, though not specially concerned in mechanical 
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operatio^is.^a sailor, for instance, — to string the cable or cord to be 
suspended in festoons from a cord or wire that had been stretched 
taut ff^rth'é purpose between the giveri supports, and then to take 
up the slack, eîther by hand or by some ihechanical device in the 
nature pf a clamp, sliding the hand or clamp along the loose cable 
and the taut one, securing them together at intervais by seizing or 
by spiral winding of a light string or cord around the two. Yet this 
is, in short, the so-called process described and claimed in the letters 
patent. îlach step, if steps they can be called, is mechanical, and the 
question of patentability of this alleged process can be fuUy deter- 
mined upon the spécifications and claim set out in the letters patent. 
There is no need of any testimony to détermine the question. No 
expert or other witness could make plainer the character of the pro- 
cess, its object, or its utility. It is true that something in the nature 
of a mecïianical device is called for in the claim, as well as in the 
spécifications ; but that is simply a clamp for the purpose of holding 
together the cable to be suspended and the taut wire, in the shape of 
a spool or rçel, around which is wound the marline twine, which is 
unwound as the clamp advances, forming a spiral wrapping around 
both the cords. No spécial form of spool is described or claimed, 
and in fact it is expressly disclaimed in the spécifications, and yet it 
wrould seena that the only novel feature described in the patent is the 
function of the mechanical device embodied in the clamp and spool. 
As such, it cannot be the subject of a patent. It is contended, how- 
ever, that any device for holding together the taut wire and the 
suspended cable which will, as it pushes along, wind around them 
both in spiralform, by a connected spool or bobbin, a twine or string, 
will answer the purpose of the process ; and it is also contended that 
the same process can be carried 'on by hand. It is claimed, there- 
foré, to be a true process, conSisting entirely of mechanical steps. 
As such, it belongs to a clàss of cases whose patentability is not un- 
questioned. It will not, however, be necessary to consider hère the 
somewhat difïicult and unsettled question as to the inclusion, under 
the patent law, of processes which consist entirely of mechanical trans- 
aiStions, which may be performed by hand or by any of several différ- 
ent mechanisms. It is enough to know that such cases are excep- 
tionàl, and claims under them cannot be allowed unless they are clear- 
ly brought within the prînciplés ôf the law, and disclose discovery or 
invention, which is not involved in the mechanism by which the re- 
sttlt is accomplished. Apart from the clamping mechanism, the in- 
vention clâiiiied hère is nothing more than, as we hâve said, suspend- 
iîig one caljle ifrom another, by taking up the slack of the lower one 
gradually aiid winaing a cord around the two as you do so. We 
ane clearly of opinion that there ié nothing new in this, and that it 
involves no invention. It could be done by other mechanism than 
the one suggested in the spécifications, and it could be done by hand, 
andhas doubtléss been frequently so done in the practice of the 
riggers' and other arts, for it is a method too obvions to be over- 
looked by an intelligent person who has occasion to practice it. 
The claim, if allowed, would apply not only to electro cables sus- 
pended between pôles, but to any cord or cable suspended between 
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supports. Indeed, the patentée substantially says this. In the spéci- 
fications we find the following : 

"While I do not wlsh to confine thls Invention to any partleular cable, It Is 
especially applicable to a cable whleh I hâve heretofore patented, comprislng 
a number of conductîve wires, coated wlth an Insulating material," etc. 

Where a patent on its tace, as a matter of common knowledge, 
shows lack of invention, it is the duty of the court, upon a demur- 
rer, notwithstanding the prima faciès of the grant of the patent, 
to so déclare, and not put the parties to the expansé and delay of 
a possibly costly and protracted litigation, The process in this 
case not belonging, in our opinion, for the reasons stated, to a class 
to which the protection of the patent law extends, the patent issued 
therefor is void, and the demurrer raust be sustained. 



SAFETY OILBK CO. V. SOOVILL MFG. CO. 
(Circuit Court, S. D. New York. July 6, 1901.) 

1. Patents— Construction of Claims— Limitation by Amendmbnt. 

A limitation Inserted In an application for a patent by amendment 
after its rejectlon, to meet the objections of the patent office, must be 
given effect In construlng the patent issued on the amended application, 
■without regard to whether it was required by the prlor art 

2. SaMB— InPRINGBMENT— OiLBR. 

The Hlrseh patent, No. 521,614, for a safety extension oiler, clalm 1, 
eonstrued, and held not Infrlnged. 

8. Bame— OïL AND Spkinkling Can. 

The Smalley patent. No. 247,855, for an oU and sprlnkling can, eon- 
strued, and heU not Infrlnged. 

In Equity. Suit for infringement of patents. On final hearing. 

Alan D. Kenyon, for complainant. 

John P. Bartlett and Robert C. Mitchell, for défendant. ; 

COXE, District Judge. This is an infringement suit based upon 
two patents owned by complainant. The first, No. 521,614, was 
granted to Ludwrig Hirsch, June 19, 1894, for a safety extension 
oiler. The second, No. 247,855, was granted to Edmund Smalley, 
October 4, 1881, for an oil and sprinkling can. The défenses to 
both patents are noninfringement, lack of invention, anticipation 
and misjoinder of causes of action, the défendant insisting that the 
devices of the two patents are incapable of conjoint use. 

The Hirsch patent relates to an improved oiler for bicycles, sewing 
machines, etc., the spout being adapted to be opened and closed so as 
to supply the oil or prevent its escape from the oiler. The spout is 
made movable in a stufBng-box and is guided on a stationary pin at 
the interior of the body of the oiler, the spout being provided at its 
inner end with a funnel-shaped mouth to permit the discharge of the 
lubricating material from the oiler when the spout is drawn out to its 
full extent, and to prevent the escape of the same when the spotit is 
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pushed inwardly over the stationary pin. The spécification explains 
the method of opération with careful attention to détails. It says : 

'•WhçiO the ^pout, B, Is pushed into the oiler, the Inner end of the same 
passes readily over the stationary pin, a, and Is guided thereon until the 
mouth arrives at the opposite point of the body, so as to permit by the 
seatlng of the flarlng mouth against the bottom of the body and the tight- 
fittlng of the pin into the spout, B, the rellable closlng of the oiler, so that 
no dlseharge of oU (rom the same is possible. When the spout is In the 
body., Â, the oiler can be placed in any desired position wlthout discharge or 
leaEagè Of oll, so that the solllng of the poekets, clothes or Angers is obvi- 
aîte<t' When the spout Is pushed In the outwai-d direction until its enlarged 
moUth arrives at the Inner end of the stuffing-box, the spout, elears the sta- 
tionary pin, a, and the oil can be readily ejected from the body through the 
spout to the outslde by pressing on the flexible side-wall or bottom of the 
oiler In the usual well-known manner." 

The first daim is the only one involved. It reads as follows: 

"(1) An oiler, coœposed of a suitable body, a shifting spout or tube guided 
In a stufflng-box of the body, an Inner elongated stationary guide-pin project- 
ing from the bottom of the oiler In Une wlth the spout to a point near the 
top of the body, said spout belng adapted to be moved Inwardly over the pin 
and seated at Its inner end on the bottom of the body, or outwardly so as to 
clear the same, substantlally as set forth." 

There are many features of this controversy which naturally tend 
to prepossess the court in favor of the complainant and there would, 
probably, be little dififiçulty in finding a decree in its favor were 
it not that Hirsch has so wordéd the claim that it is impossible, 
without disregarding well-known rules pf construction, to hold that 
the défendant has infringed. It will be noted that one of the élé- 
ments of the claim is "a shifting spout adapted to be moved in- 
wardly over the guide-pin and sea,ted at its inner end on the bottom 
of the body." This language is perfectly plain and simple and can 
be construed in one way only, the spout is seated at its inner end 
on the bottora of the oiler body. To construe the word "its" in 
the phrase "said spout being adapted to be moved iawardly over 
the pin and seated at its inner end on the bottom of the body," 
as referring to the pin's inner end, is arbitrarily to strangle and 
distort the English language and disregard the elementary rules of 
grammar. But even this interprétation will not remedy the diffi- 
culty. The spout must be "seated," and it cannot be seated if sus- 
pended an eighth of an inch above the only seat upon which it is 
possible for it to rest. The word "seat" when applied to machinery 
meàns "the part on which another thing rests, as a valve-seat." 3 
Knight, Mech. Dict. 2084. Construction may be resorted to when 
there is something to construe; when, however, the language used 
can hâve but one meaning that meaning must be adopted no mat- 
ter what the conséquences may be. When a patentée claims as one 
of the éléments of his invention a valve seated on a valve seat the 
court is not at liberty to say that the invention is equally found in 
a device where the seating of the valve as claimed is an impossi- 
bility. There can be no pretense that the language of the claim 
was used inadvertently or that it does not express the exact mean- 
ing intended by the patentée. The drawings show the "said spout" 
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seated at its inner end on the bottom of the body and the descrip- 
tion specifically points out that it must be so seated. It says : 

"When the spout, B, Is pushed into the oller the inner end of the same 
passes readily over the stationary pin, a, and is guided thereon until the 
mouth arrives at the opposite point of the body so as to permit by the 
seating of the flaring mouth against the bottom of the body * * * the 
reliable closlng of the oiler." 

Furthermore, it appears that the limitation was dehberately in- 
serted by the patentée after his application had been rejected. The 
words "seating the flaring mouth against the bottom of the body" 
in the description, and the words "seated at its inner end on the 
bottom of the body" in the claini, were added after the application 
had been twice rejected. Unless he had acquiesced in the décision 
of the examiner and consented to the limitation of the claim he 
could not hâve obtained a patent at the time he did; having ac- 
quiesced and consented he cannot now ask to hâve the Hmited claim 
construed as if it were the broad rejected claim. 

The contention that the patentée was not called upon by any- 
thing in the prior art to limit the claim as stated is wholly imma- 
terial where there is no escape from the conclusion that he bas so 
limited it. The law in such circumstances is too plain to admit of 
doubt. Shepard v. Carrigan, ii6 U. S. 593, 6 Sup. Ct. 493, 29 L. 
Ed. 723; Morgan Envelope Co. v. Albany Paper Co., 152 U. S. 
425, 14 Sup. Ct. 627, 38 L. Ed. 500; Royer'v. Coupe, 146 U. S. 524, 
13 Sup. Ct. 166, 36 L. Ed. 1073; Keystone Bridge Co. v. Phœnix 
Iron Co., 95 U. S. 274, 24 L. Ed. 344; Brill v. Car Co., 33 C. C. A. 
213, 90 Fed. 666; Packing Co. v. Sibley (C. C.) 15 Fed. 386. 

It is admitted that there is no valve seat at the bottom of the 
defendant's oiler and that it is impossible for the moving spout to 
corne in contact in any manner with the bottom of the body. It 
is also admitted that if the claim be construed to contâin this seat- 
ing élément the défendant does not infringe. 

The Smalley patent expired pendente lite October 4, 1898. It re- 
lates to that class of oil cans known as "squirt cans," but can be used 
for sprinkling clothes or flowers and analogous purposes. The 
spécification says: 

"The invention consists in the comblnation, wlth an oil or sprinkling can, 
having an anhùlar stopper for closing the mouth of a sliding dlseharge-tube 
fitting in said stopper and adapted to be thrust into the can to permit of 
the latter being conveniently carried in the pocliet or otherwise, or extended 
for use when desired, and a fixed valve within the can against which t^e 
inner open end of said tube is closed. vrhen the latter is slid in. The inven- 
tion also consists in the combination, with the can-stopper and valve or 
valve-yoke, of a discharge-tube composed of telescopic sections, the outer one 
of -which slides in the stopper and the other or others of which slide within 
said outer tube, and the inner ends of ail of which close against said valve." 

The first claim is the only one involved and is as follows: 

"(1) The combination, with an oil or sprinlsling can having an annular 
stopper for closing its mouth, of a sliding discharge-tube flttlng in said stop- 
per and adapted to be slid in or out of the can, and a valve fixed within the 
can, against which the open end of the discharge-tube closes when the latter 
is slid in substantially as specifted." 
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The éléments of this combination are: First. An oil or sprînk- 
ling can having an annulàr stop for closing its mouth. Second. 
A sliding dfscharge-tube fitted in said stopper and adapted to be 
slid in or out of the can. Third. A valve fixed within the can, 
against which the open end of the discharge tube closes. The de- 
fendant's oiler concededly embodies the first two of thèse éléments, 
but so does the structure covered by the patent to William Dee of 
May 30, 1 871. If the claim be broadly construed the défendant 
has the third élément also, but so has Dee. In other words, a con- 
struction broad enough to include the def endant's structure will in- 
validate the claim in view of the Dee patent. It is said that the 
Dee device belongs to a différent art, but this proposition cannot 
be maintained in view of the statements in both patents that the 
vessels can be used as sprinkling cans and to hold any liquid. The 
Smalley patent is in no sensé a pioneer ; it must be confined to the 
apparatus shown and described. The defendant's valve is fixed 
within the can, but it has no valve yoke composed of wires and the 
mechanism and mode of opération is very différent from that of 
the Smalley structure. If the defendant's method of closure were 
taken bodily from the Dee patent it would corne nearer to infringing 
the claim than does the method now used. Any argument which 
excludes the Dee device as an anticipation must exclude the defend- 
ant's device as an infringement. The bill is dismissed. 



TOMOLAT v. MANNING et al 

(Carcult Court, S. D. New York. July 11, 1901.) 

Patents— Infrinsbmknt— Portable Drilling Machines. 

The Moffet patent, No. 369,120, for a portable drilling machine. In 
which steam or compressed air is substltuted for hand power In drilling 
taoles in metallic structures, was not antlcipated, covers an invention of 
great merit, and is entitled to a libéral construction. As so construed, 
held luf rlnged. 

In Equity. Suit for infringement of patent. On final hearing. 

William Houston Kenyon and William C. Witter, for complainant. 
Samuel T. Fisher, for défendants. 

COXE, District Judge. This suit îs founded upon letters patent, 
No. 369,120, granted to John Mpffet, August 30, 1887, for a port- 
able drilling machine, which substitutes steam or compressed air 
for hand power in drilling holes in metallic structures. The spéci- 
fication States that prior to the invention the holes for bolts and 
rivets which it was necessary to make, after the heavy steel and 
iron parts were placed in position, were bored by the ordinary 
ratchet-drill manipulated by the l^nd of the artisan. This was a 
tedious and fatiguing process. The pbject of the invention is to 
furnish the operator with a portable drill adapted to ail the posi- 
tions in which it may be necessary to bore holes, the power being 
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furnished by a rotary engine operated by steam or compressed 
air. The engine is attached to the same frame that carries the 
boring shaft. The three claims are as foUows: 

"(1) In a portable borlng-macbine, the combination of the borlng-spindle 
wlth a rotary engine, upon the eyllnder of which is formed the journal-bear- 
Ing for the boring-splndle, as set forth. (2) In a portable borlng-macbine, 
the comblnatlon of the boring-spindle, the rotary engine, with its cylinder, 
upon whIch is formed the joumal-bearlng for the boring-spindle, the gear 
Connecting the boring-spindle and engine-shaft, and the feed-screw and 
sleeve-nut adapted to tum and force forward the boring-tool, as set forth. 
(3) In a portable borlng-machine, the cylinder provlded with dlametrlc tubu- 
lar connections, as set forth, In comblnatlon with the handles attached to 
said connections, as and for the purpose specified," 

The défenses are lack of patentability, anticipation and aggrega- 
tion. It is also insisted that the claims must be limited to the 
spécifie construction shown in the patent, and, if so limited, the de- 
fendants do not infringe. . 

There is no doubt that the device covered by the claims is an 
ingénions and highly useful tool. No time need be spent in dis- 
cussing this proposition; it is self-evident and conceded. The tool 
is hère ; it is an actual verity. The ail important question is whether 
Moffet or some one else is entitled to the crédit of having invented 
it. That the inventor of a device so valuable is entitled to a large 
meed of praise cannot be disputed. The application was filed De- 
cember 24, 1886, but the invention was conceived several years prior 
to this date. The complainant insists that it was over three years 
before; the défendant admits that it was over two years before. 
In September, 1883, Mofïet filed an application for a patent for a 
rotary engine, and he testifies that prior to this date his portable 
drilling machine was in actual opération at the Cornell Works, but 
was not sufficiently perfected to warrant the filing of an applica- 
tion for a patent. There was not sufficient power and the speed of 
the machine was not satisfactory. Ail of the parts as they now ap- 
pear were assembled at that time, namely, the engine, spindle, drill- 
shaft, gearing, screw, feed nut and handles. There were two 
handles situated on opposite sides of the engine used for holding 
the drill and for the inlet and exhaust for the steam or air. Mofïet's 
statement is corroborated by two witnesses and by written évidence ; 
it is inherently probable and it is uncontradicted. The date of the 
invention, then, is found to be prior to September 27, 1883. The 
best référence ofïered by the deiendant's is unquestionably the pat- 
ent granted to John F. Allen, October 14, 1884, for a portable drilling 
machine. The application was filed December 3, 1883, and there 
is no satisfactory testimony establishing the date of the construc- 
tion of the Allen machine prior to the date of the application. It is 
argued that the Allen drill was prematurely patented, that he never 
constructed an operative machme until long afterwards, and that 
ail his work, until after even the latest date which can be found 
for the Mofïet invention, must be regarded in the light of unsuccess- 
ful experiments. It is, however, unnecessary, in the view the court 
takes of the conception of the Mofïet invention, to consider this 
phase of the controversy. It is not pretended that the Allen pat- 
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ent anticipâtes or lîmîts the distinctive invention covered by the 
third daim of the patent in suit. Next to Allen corne Fullam, of 
July 30, 1867, Noteman, of February 27, 1883, Whitcomb, of No- 
vember i, 1881, and Jones & Wild, of December 22, 1881. It is 
unnecessary to discuss thèse patents in détail, because none an- 
ticipâtes, and, combined, they do nôt materially limit the claims in 
issue. The Fullam drill employs a reciprocating engine and a fly 
wheel, and it is not portable in the sensé that the Moflfet drill is port- 
able. It is clamped to the plate which is to be drilled, and has not 
the thrust, the alignment, the stability, the journal bearing or the 
handles of the Moiïet drill. The Noteman device is supported by 
a strap around the neck of the operator and is intended to drive 
an ordinary àuger or screw driver. It uses a rotary engine, and 
thip is the one point of marked resemblance between the two struc- 
tures. No rational mechanic would think of using Noteman's breast 
auger for heavy métal boring, nor would it suggest to his mind 
thé essentially âjfiferent tool of Mofïet. The Whitcomb and Jones 
& Wild devices are power drills usèd in mining. What has been 
alre^dy said applies with even grèàter force to thèse. Mechanical 
skill alone coula not couvert thèse rock borers into a successful tool 
for métal boring. In short, the court is convinced that Mofïet 
was the first to construct a successful portable power drill for heavy 
boring. His drill seems to meet ail the demands of the situation; 
it is capable of boring holes from over two inches in diameter down 
to those of the smallest sizé ; it is easily carried about, compara- 
tively simple in construction ; not prohibitive in price, and does ten 
times the work of the hand drills previously employed. This re- 
sult was brought about after years of patient endeavor, during which 
time money and brain work wére freely given to the task. Moffet's 
contribution to the art is one of unusual value. But for him ma- 
chinists, working on the great steel structures of the présent day, 
might be using the old hand drills and making one rivet hole where 
they now make ten. One who has done so much, who has actually 
contributed somethîng which helps on the world's work, should not 
bè treated as if he were attetnpting to burglarize the storehouse of 
invention. 

It is adroitted as to claims i and 2 that, if they are not narrowed 
by limiting them to the spécifie structure shown in the patent, the 
défendants' machine infringes. As to claim 3 infringement is denied 
because, as argued by the défendants, their machine does not hâve 
diàriietric tubular connections in combination with handles attached 
to said connections. The éléments of the first claim are First. A 
boring spindle. Second. A rotary engine. Third. The journal bear- 
ing for the spindle formed upon the cylinder of the engine, ail in 
combination in a portable boring machine. The second claim is 
the same as the first with the foUowing additional éléments : First. 
The gear Connecting the boring spindle and engine shaft. Second. 
The feed screw and the nut sleeve, so that the entire device is car- 
ried forward and not alone the boring tool. The third claim is for 
the following éléments: First. The engine cylinder, provided with 
diametric tubular connections. Second. Handles attached to said 
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connections, ail in combination in a portable boring machine. It is 
manifest that a portable boring machine for drilling holes in métal, 
operated by steam or compressed air, and possessing the other élé- 
ments as above stated, will infringe thèse claims. There is nothing 
in the prier art which compels their restriction to the précise form 
of mechànism shown, and ttnless they are so limited the défendants 
cannot escape liability. 

The third claim is intended to cover, as a spécial feature, the inlet 
and exhaust pipes, with handles attached thereto, located diametric- 
ally opposite each other on the cylinder, so that the strains, shocks 
and vibrations can be balanced, equalized and instantly felt by the 
operator. Of this arrangement the description says : 

"In order that the machine may be handled, if neeessary, -while In a heated 
condition, wooden handles d d' are attached to the tubul^r connections a a' 
upon each slde. Those handles, belng near the center of gravity of the 
machine, fumlsh a ready and convenlent means for its transportation to the 
différent positions in which its services may be deeded." 

It is true that in the drawing solid wooden handles are shown 
as attached to the inlet and outlet pipes, so that no air or steam 
can pass through the handles proper as in the défendants' borer. 
But the location, form and material of the handles are not of the 
essence of the invention, so long as they are attached to the con- 
nections in such a manner as to enable the tool, in the hands of the 
workman, to perform ail the functions above mentioned. It is not 
difîicult to imagine a dozen différent forms of handle which might 
be attached to the pipes in as many différent ways and still secure 
ail thèse advantages. It is thought that infringement cànnot be 
avoided by obvions changes which might be varied indefinitely to 
suit the fancy of the operator. The object of the handles is to en- 
able him to grasp the pipes with ease and comfort, and if he can 
do this to better advantage by letting the steam enter and escape 
through the handles, protecting his hands by heavy gloves, as shown 
in one of the illustrations of défendants' tool, he is at liberty to do 
so, but he does not change the character of the drill by so doing. 
The extremely technical définition suggested in the record and in de- 
fendants' brief of the word "diametric" is not warranted by the ordi- 
nary meaning of the word, or by anything in the patent itself. The 
défendants' pipes are screwed into the cylinder at points diametrical- 
ly opposite each other. This is enough. The complainant is en- 
titled to a decree. 
110 F.— 14 
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WIIAOOX A OIBBS SBWING-MACH. 00. et ftL v. INDUSTEIAL MFG. CO, 

et al. 

(Circuit Court, D. New Jersey. June 17, 1901.) 

L Patents— Validity and Inprinqement— Skwing-Machinb Thimmeb. 

The Blgeïow patent, No. 341,790, for an automatlc trimmer for attach- 
ment to a sewlng machine, to trlm the fabrlc ahead of the sewlng 
mechanlsin, coyers a patentable comblnatlon whlch was not antlclpated, 
nor Is Its valldlty affected by patent No. 263,467, prevlously granted on a 
division of the same application, and covering broadly the comblnatlon 
wlth an overseaming se-wlng mechanlsm of any sbear trimmer to trlm 
ta advance of the sewlng, and whlch expressly dlgclalmed the mechan- 
lsm of the trimmer, as Included In a separate division of the application. 
8uch patent also held inf ringed as to ail its claims. 

I. Same— Expihation— FoHaiGN Patent. 

Eev. St. § 4887, whlch shortens the term of a United States patent 
where necessary to make It expire at the same tlme as a foreign patent 
for the same Invention, does not apply where the foreign patent was 
granted to a différent person, and wlthout the knowledge or consent of 
the American patentée. 

In Equity. Suit for infringement of patent. On final hearing. 

Howson & Howson, for Willcox & Gibbs Sewing-Mach. Co. 

A. G. Paul, for trustées. 

A. B. Stoughton, for défendants. 

GRAYj Circuit Judge. Thîs is a suit in equity brought by the 
complainants above named to restrain the défendants from further 
infringing letters patent No. 341,790, granted May li, 1886, to John 
Bigelow, and for an accounting of damages and profits accruing 
from the past infringement of sàid patent. Complainant Willcox & 
Gibbs Séwing-Machine Company is the exclusive licensee under the 
patent in suit, and complainants Bigelow and Greenwood, as trustées, 
are owners of the légal title to the patent. The application upon 
which the patent in suit was issued was a division (division B) of 
Bigelow's original application, filed June 5, 1879, division A of 
which was patented August 29, 1882, No. 263,467. Each division 
contained a cross référence to the other. Prior to the patent in suit, 
and to previous patents to Bigelow, the patentée, there had been 
devised automatic trimmers attached to sewing machines for the pur- 
pose of trimming the edges of the material sewed, alongside of or 
after it came from the needle. To Bigelow himself, the patentée of 
the patent in suit, there had been issued in 1879 a patent, No. 
214,354, in which shear cutters were arranged to trim alongside of 
or after the sewing. As appears from the testimony, there had come 
to be a demand for a trimming device that would trim the edges of 
knit goods and other stretchy material in advance of the sewing 
mechanism, so that a seam equally distant from the edges might be 
made, free from any puUing or pushing up of the material, especially 
on the curved seams necessary in underwear, stockings, and lace 
goods. This was a demand never theretofore met, particularly in 
connection with overseaming or buttonhole stitching. To supply 
this want, Bigelow, in division A of the application of June 5, 1879, 
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asked for the combination of any overseaming machine with any 
trimmer arrangée! to eut in advance of the sewing mechanism, his 
combination being the first to accomplish that resuit. Upon this 
division A of his application he obtained on August 29, 1882, patent 
No. 263,467, for this broad combination, irrespective of the partïcular 
construction of the éléments of the combination. In the spécifica- 
tions of the patent he said, "Neither do I herein claim specifically the 
patentable éléments of the trimming device shown, since I hâve made 
them the subject of division B of this case." In the spécifications of 
the patent in suit he says, "This application being a divisional applica- 
tion of original application filed June 5, 1879, and patented August 29, 
1882, No. 263,467." The gist of the invention covered by the patent 
of 1882, division A, was such a combination of any trimming device 
with any overseaming sewing mechanism as would successfully trim 
knit goods and other stretchy material in advance of the sewing, 
while the gist of the présent invention résides in the particular form 
of the trimming device arranged to eut in advance of the line of sew- 
ing. It was manifest that the form of cutter must be the kind known 
as "shear cutters." The punching or chisel like cutters adapted for 
leather and other such material presenting sufiicient résistance to 
avoid the puckering and pulling that cutting of that kind would pro- 
duce in knit fabrics would clearly be unadapted for the purpose of 
the présent patent. It was important that the point of contact of 
the blades, in performing the function of shear cutting, should be 
immediately in advance ôf, and as near as possible to, the mechanism 
that made the stitch. The reason for this is obvions, espeeially in 
respect to curved and irregular seams. It was found that the blades 
required fréquent sharpening and renewal. The necessary grinding 
tended to put further away the cutting point from the sewing mechan- 
ism, and thus impair the efficiency of the combination. This diffi- 
culty was overcome by the détachable blades of the patent in suit, 
and their peeuliar form and adjustability, devised to operate in com- 
bination with any sewing mechanism, whether for overseaming or 
straight sewing. In his spécifications of the patent in suit, the pat- 
entée makes a gênerai statement of his invention, thus; 

"This Invention relates to trimming devlces for sewing machines, In whlch 
two shear-cutting edges, one statlonary and the other movlng or movable, 
are employed; and the novelty consista, more partlcularly, in comblnlng with 
the stltch-forming mechanism of a sewing machine a shear trimmer com- 
posed of a flxed and movable cutter, the movable cutter being adjustable and 
devised to regulate the position of its cutting edge to the sewing mechanism 
and to the cutting edge of the co-operating cutter." 

The claims of the patent in suit are four in number, and are as fol- 
lows: 

"(1) In a sewing and trimming machine, and in combination with the 
stltch-forming mechanism thereof, a shear trimmer comprising a flxed and 
movable cutter, having for Its movable cutter a bar or plate provided with 
the cutting edge at one end, and being adjustable lengthwlse on its carrier, 
to regulate the position of sald cutting edge relatively to the sewing mech- 
anism and to the cutting edge of the co-operatlng cutter, substantially as 
described. (2) In a sewing and trimming machine, and in combination with 
the stltch-forming mechanism thereof, a shear trimmer having a movable 
cutter or blade, and a statlonary co-operating cutter or blade, each adjusta- 
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ble Inflependenfly of the other, to régula te the position of Its euttlng edge 
relatlvely to the sewlng machine and to the edge of the co-operatlng cutter; 
the. stationary cutter or blade belng formed of a bar or plate with the eut- 
tlng edge at one end, and the two cutters havlng thelr edges held In contact 
by spring pressure, substantially as deserlbed. (3) In a sewlng and trlm- 
mlng machine, and In comblnatlon w4th the stltch-formlng mechanism of 
the sewlng machine and the morable blade or cutter of the trlmmlng device, 
a stationary cutter formed of a bar or plate provlded with the euttlng edge 
at one end, and belng adjustable lengthwlsë, to regulate the position of said 
euttlng edge relatlvely to the sewlng mechanism and to the euttlng edge of 
the movable cutter, said cutters havlng thelr edges held in contact with 
each other by spring pressure in euttlng, and thereby havlng a shear ac- 
tion suited to dlvlde knlt goods and other textile fabrlcs, substantially as 
deserlbed. (4) In a sewlng and trlmmlng machine, and In comblnatlon with 
the work plate and stltch-forming mechanism of the sewlng machine, and 
with the movable cutter of a shear-trimmlng devlee, a stationary co-operat- 
lng cutter formed of a bar or plate, and a support below the worlv plate, 
to whlch support said bar Is secured, said bar havlng the cutting edge at its 
upper end and belng adjustable lengthwlsë, to regulate the position of said 
euttlng edge relatlvely to the worli plate and stltch-formlng mechanism and 
to the cutting edge of the movable cutter, substantially as deserlbed." 

To the suit on this patent the défendants hâve opposed four several 
défenses : (i) That the subject-matter of the daims of the patent in 
suit is wanting, in view of the art, in patentable novelty ; (2) that the 
patent in suit is absolutely void, because it is for the same invention 
as the expired patent, No. 263,467, being division A of the applica- 
tion of June 5, 1879; (3) that the patent in suit expired with the 
British patent. No. 4,113, of 1882; and (4) noninfringement. 
. As to the first défense, — the lack of patentable novelty, in view 
of the art, — it must be admitted at the outset that défendants' counsel 
is right in contending that, as a gênerai proposition, mère adjusta- 
bility of parts of a mechanism or eombination is not sufficient ground 
for the issuance of a patent. It is true, âlso, that the défendants hâve 
succeeded in showing that in the pdor art cutters and trimmers hâve 
been made adjustable with respect to the needles and the sewing 
mechanism. But mare adjustability of the blades of the shear cut- 
ters is not of the gist of the invention for which the patent in suit 
was granted. It is for a particular form of trimmer in eombination 
with a sewing mechanism, with the blades so adjustable as to keep 
the cutting point of the shear trimmer always at the same distance 
from the needle, and trimming either in advance of the sewing, or to 
otie side theréof or after, with. §ither overseam or straight sewing. 
Thpnew resuit obtained by this çombination of this adjustable trim- 
mer with a sewing mechanism is a better and more economical au- 
tomatic sewer and trimmer than had ever existed prior to the patent- 
ed eombination. This fact is attested by the évidence as to the ex- 
tent of the use of the invention. It is in évidence, and not denied, 
that the device of the patent in suit has gone into very extensive 
use among hosiery manufacturers.L In the dozen years and more of 
its life, the validity as well as usefulness of the patent has been ap- 
parently acquiesced in by the public. It is in testimony that there 
are no successful shear trimmers now in use, other than those of the 
patent in suit. The principle of adjustability and the adjustable 
blades may hâve been old, and the sewing mechanism may hâve 
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been old; but thèse éléments, old or new, are so combinée! as to pro- 
duce the new and valuable resuit above alluded to. We see no rea- 
son to discrédit the invention as lacking the qualities of a true and 
patentable combination. A number of patents hâve been cited by 
défendant to support its allégation of anticipation. An examinatiôn, 
however, of thèse, does not disclose the particular combination of 
the patent in suit. Some of them, as notably the Woodrufï and 
Browning patents, while showing devices for cutting and trimming 
in advance of the sewing, and adjustable blades or punches, do not 
show shear cutters of the form or kind in the patent in suit, and 
made adjustable in the combination described, for the successful 
accomplishment of the purpose specified. Mère adjustability, then, 
is not the thing patented, but its use in connection with the shear 
cutters and the sewing mechanism for the purposes of the invention 
make a patentable combination. 

The second défense is that the patent in suit is absolutely void, be- 
cause it is covered by the previous Bigelow patent, of 1882, issued as 
division A on the apphcation of June 5, 1879. Bigelow, the patentée 
of the patent in suit, in his patent of 1879, ^o- 214,354, provided for 
a shear trimmer so arranged in combination with a sewing machine 
making a zigzag stitch as to trim the fabric after it was sewed. But 
it was not until the patent of 1882, No. 263,467 (division A of the ap- 
plication of June 5, 1879), that a way was discovered of combining 
a shear trimmer with an overseam sewing mechanism, so as to trim 
the fabric in advance of the stitch. The gist of this invention was 
the combination of any shear trimmer and an overseam sewing 
mechanism that would automatically and successfully trim the fabric 
in advance of the sewing. In the spécifications he described, as 
one form of trimmer, and possibly the best, the adjustable trimmer 
that is described in the patent in suit ; but he distinctly disclaims any 
patent for the trimmer in that branch of the application, stating that 
it was the subject-matter of tTie application for a distinct patent in 
division B of his application of June 5, 1879; the patentée stating 
specifically : 

"I do not, therefore, linjlt the application of my Invention to any spécial 
over-edge sewing machine; nor do I limit myself to the spécial form of trim- 
ming device shown, since other well-known devices would answer equally 
well; neither do I herein clalm specifically the patentable éléments of the 
trimming device shown, since I hâve made them the subject of division B 
of this case." 

The claims of this 1882 patent are broad; the breadth of claim i 
fairly characterizing ail three, which is as follows : 

"In combination with the stltch-formlng mechanism of an over-edge sew- 
ing machine, an automatic trimmer arranged to act In advance of sald mech- 
anism and In the Une of the seam, so that said mechanism can operate to 
lay its stitches across or over the edge or edges eut by said trimmer, sub- 
stantlally as described." 

That it was not considered by the patent ofifice that this patent of 
1882 covered the spécial construction of the trimming device of the 
patent in suit is shown (to quote from complainants' brief) — 

"By the faet that an interférence was declared between this application 
of Bigelow and an application of Stockton Borton, which resulted in patent 
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2^,650. The Borton application BHowed an automatlc trimmer arrangea 
to operate In advance of the sewing, mechanlsm and in the Une of the seam, 
—one that was not adjustable, and was not a shear trimmer, and had only 
a single knlfe. The patent office declàreà an Interférence between Borton's 
application and Blgelow's application, division A. Thls interférence was de- 
cldea !h Blgelow's favor. The action of the patent office In declaring this 
Interférence was équivalent to a ruUng upon the part of the patent office 
thftt a devlce constructed In accordance wlth the drawings of the Borton 
pa tent would be an Inf ringement of the clalms of the Blgelow 18S2 patent. 
Of course, If the Invention of the Blgelow 1882 patent were the same as the 
Invention of the patent In suit, the Borton devlce could not hâve been an 
Infrlngement of the Bigelow 1882 patent, as no one would contend for a mo- 
ment that the Borton devlce would be an infrlngement of the Bigelow 
patent in suit." 

Naturally, as the patentée chose to illustrate his device by the form 
of trimmer claimed in the other division of his case, which is the pat- 
ent in suit, the drawings in both patents are the same. But eacii 
patent was capable of independent use without conflicting with the 
other patent. Neither one necessarily infringed upon the other. 
As we hâve before said, the earlier patent, division A, was for the 
combination of any form of trimming device arranged to trim in 
advance of any over-edge sewing mechanism, while division B was 
for the particular form of shear cutters described in combination with 
any sewing mechanism, whether arranged to eut' in advance of or 
after the stitch. The issue of a prior patent describing the invention 
of the patent in suit does not necessarily render the later patent void, 
when both were issued on applications pending at the same time. In 
this case not only were both applications pending at the same time, 
but the one distinctly referred to the other in such terms as to néga- 
tive any inference of abandonment. 

The third défense, that the patent in suit expired with the British 
patent, No. 4,113, of 1882, is also devoid of merit, in view of the testi- 
mony of Mr. Bigelow, the patentée of the patent in suit, which is 
uncontradicted by an)rthing in the record. In his testimony he satis- 
factorily explains his agreement with Willcox, who took out the 
British patent, and directly and emphatically dénies that he ever saw 
the patent, or was aware of its issue or what.was included in it, until 
called upon to testify in this case. We do not think that section 4887 
of the Revised Statutes applies to a patent taken out by another than 
the patentée of the patent whose term is sought to be shortened, and 
without his acquiescence or consent. In this we hâve the satisfaction 
to agrée with Judge Putnam, of the First circuit, in the case of 
Beach v. Hpbbs (C. C.) 82 Fed. 926. 

This brings us to the remaining question of infringement. On 
this point the défendant relies upon certain language contained in 
the opinion of the board of examiners in chief of the patent office, 
which is as follows : 

"There can be but Uttle question that the matter presented Is patentable, 
and the only trouble seems to hâve grown out of the apparent broad scope 
of the clalms. It Is évident that appUcant Is not entltled to anythlng beyond 
the spécifie mechanism he haa shovra, and the cutter blades so made ad- 
justable. His own patented devlce shows trimming blades pivoted together 
as shears, and It Is but an Improvement on thls which he now présents. The 
cutter blades are not only adjustable, but are so constructed and attached 
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that they are removable, so that others can be substltuted In place of those 
■wom or broken wlthout sacrlficing the more expensive and permanent parts 
to whlch they are attached. The great advantage of this adjustablllty In 
this partlcular derlce Is apparent and Its Improvement over anything whlch 
bas gone before It la conceded. So, also, is the Improvement of the sprlng 
devlce for holding the blades together. So, also, Is the arrangement of the 
support for the statlonary cutter belovc the plate. * • • Drawn wlth the 
libéral use of the Indefinite article, they [the clalms] would seem to be In- 
tended to cover somethlng other than what appUcant has dlsclosed as nove! 
and useful, but, termlnatlng as they do wlth 'substantially as descrlbed,' we 
must suppose that 'a shear trimmer,' etc., means the trlmmer, and the parts 
specified and shown, and the courts would so construe and Umlt the clalms." 

We think that a careful examination of the expert testimony on 
both sides will make it apparent that the devices covered by the four 
daims of the patent in suit are found in défendants' machine, and we 
agrée with complainants' expert Metcalf in saying ; 

"In Exhlblt Complainants' Machine and In Bxhlblt Défendants' Machine 
the stltch-formlng mechanlsm, the trlmmlng devlce, and the adjusting 
devices are combined and operated preclsely as set forth In the patent In 
eult, and the resuit of the co-operatlon of thèse éléments and mechanlsms la 
the same as set forth In the patent in suit. The expllclt statement of the 
comparison of complainants' machine and défendants' machine wlth the 
patent in suit, Is as foUows: CJomplainants' machine and défendants' ma- 
chine each has every one of the éléments named in each and every one of 
the clalms of the patent; that is to say, each machine has a stltch-formlng 
mechanlsm, and has above the work plate, and adjacent to the stltch-form- 
lng mechanlsm, a movable cutter bar or plate carrled by a rocking carrier, 
and with its cntting edge on the end of the bar or plate and adjustable length- 
wlse in the carrier, and also has a co-operatlve cutter bar or plate on a sup. 
port below the work plate, and wlth its cutting edge at its upper end and 
adjustable lengthwise, the adjustment of each cutter belng to regulate the 
cutting point in relation to the stltch-formlng point; and finally each of 
thèse machines has a sprlng-pressure means to keep the cutters in contact 
to do their work efflclently; and ail thèse éléments are combined together, 
and are provlded wlth mechanlsm to operate the movable cutter substantially 
as and in the manner set forth in the patent" 

We are therefore of opinion that the patent in suit is valid, and has 
been infringed in ail of its claims by défendants, and that a decree 
should be drawn to this eflEect, for an injunction conformable to the 
prayers of the bill, and providing for a référence to a master to take 
an accounting of the profits and damages to which complainants arc 
entitled, and toi costs. 



BRYANT ELECTRIC OO. et aL T. ELBOTRIC PROTECTION OOp 

(Circuit Court, S. D. Pennsylvania. June 20, 1901.) 

No. 87. 

Patents— Anticipation— Mechanical Combination. 

A patent for a mechanlcal combinatlon is anticlpated by a prlor devlce 
containing the same éléments, although the inventor of the latter did 
not describe or appreciate the advantage» of using the comblnatioo lu 
IJie way polnted out in the patetLt 
Same— Opbbation of Spbino. 

As a mechanlcal movement, It is Iromaterlal whether a sprlng works 
by contraction or extension; and a patent la anticipated by a prier 
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devlce esseritlally the same, except In the manner of opération of a 
sprlng. 

8. Samb^Ul^ictric SWITCH. 

The Clpveland patent, No. 891,512, for an electiic switch, Is void for 
antlcipatloru 

In Equity. Suit for infringement of letters patent No. 391,512, 
granted to William B. Cleveland for an electric switch. Final hear- 
ing on bill, answer, and proofs. 

John P. Croasdale, for complainant. 
Ernest Howard Hunter, for respondent. 

ARCHBALD, District Judge. It is admitted by the defendant's 
counsel that ail the claims of the plaintifif's patent hâve been infringed 
except the fourth, but it is nevertheless contended that the bill can- 
not be maintained because the patent was anticipated by that of 
Combs and Rhodes in 1875. The whole patent consists in a me- 
chanical movement by which, by the action of a spring by tension or 
compression, the contact bar is thrown from one side to the other as 
it is moved over thedead-center line, so as to make or break the 
electric contact by a quick snap movement, which prevents the elec- 
tric current from jumping and burning the ends. As an electric de- 
vice, it is, no doubt, eminently successful ; but, if it is a mère adapta- 
tion, as I think it is, of that which was already known and patented, 
it is not entitled to protection. The declared object of the invention 
is "to provide an improved construction of spring movement for 
operating the contact bar, respectively, in its making or breaking cir- 
cuit" ; and the invention is said to consist, "broadly speaking, in com- 
Dining together a primary actuating device and movable contact bar 
and a spring connected respectively with said two parts, said primary 
actuating device having a range of movement wherein the line of said 
two spring-connected points may pass respectively to opposite sides 
of the dead-center line of the spring movement, the spring being 
under compression or tension between the primary actuating device 
and the contact bar, thereby throwing the latter in a quick movement 
either to ôpen or closed position accordingly as the line of spring 
power may be shifted to one side or the other of sàid dead center 
line." Stripped of particularity and verbiage, this is nothing more, 
in its mechanism or mechanical movement, than the Combs and 
Rhodes patent, the object of which, as stated, is "to form a combina- 
tion of rods, levers, and spring which, by moving one lever past the 
dead point, will carry the opposite lever and rods to any point re- 
quired." The essential thing in both is the snap spring action, 
throwing the lever or contact bar from one side to the other as the 
dead-center line is passed ; and the adaptation of this to the opening 
or closîtlg of an electric circuit cannot be said to be new. As held 
in Consplidated Bunging Apparatus Co. v. Metropolitan Brewing 
Co., 8 C. C. A. 485, & Fed. 93, a patent for a mechanical combina- 
tion is anticipated by a prior device containing the same éléments, 
although thé inventor of the latter did not describe or appreciate the 
advantàges of using the combination in the way pointed out in the 



BOYEK V. KELLER TOOL CO. 217 

patent. See, also, Electric Co. v. La Rue, 139 U. S. 601, 11 Sup. Ct. 
670, 35 L. Ed. 294. The only différence in any respect that I can 
discover between thèse two patents is that in the diagrams illustrat- 
ing the Combs and Rhodes the spring is extended and works by 
contraction, while the patent in suit contemplâtes that it should work 
either by compression or extension. But, as a mechanical move- 
ment, it is immaterial whether it works one way or the other. The 
essential thing is the action of the spring when the dead-center line 
is crossed, and it matters not in which way this is obtained. Con- 
sidering the patent, therefore, to hâve been anticipated by thèse, if 
not by other inventions in évidence, the suit must fall. Let a decree 
be drawn dismissing the bill, with costs. 



BOXER V. KELLEE TOOL CO. et al. 

(Circuit Court, E. D. Pennsylvania. June 24, 1901.) 

No. 27. 

Patents— Infringbment — Pheumatic Tooii. 

The Boyer patent, No. 537,629, for a pneumatlc tool, construed, and 
Md limited, In vlew of tlie prior art, to the précise comblnatlon of élé- 
ments shown, aud, as so Umlted, not infringed by a tool inade m ac- 
cordance wlth the Keller patent. No. 647,415. 

In Equity. Suit for infringement of patent. On final hearing. 

Edward Rector and Frank P. Prichard, for complainant. 
E. Hayward Fairbanks, for respondents. 

J. B. McPHERSON, District Judge. The patent in suit is No. 
537,629, granted April 16, 1895, for certain improvements in pneu- 
matic tools ; the character of the invention being described in the fol- 
lowing quotation from the spécification : 

"My invention relates to that elass of tools In which eompressed air or 
other pressure médium acts upon a reclprocating piston to cause it to de- 
liver rapid blows to the cuttlng tool movably held within one end of the 
casing or holder. 

"It bas for its object the production of a tool of this character which 
shall be of simple, compact, and economical construction, of hlgh effleiency 
In opération, of the greatest possible strength and durability proportional to 
the size and weight of its constituent parts, and in which the shocks and 
jars occasioned by the reciprocatlon of the piston and its action upon the 
tool shall be reduced to the minimum. Its novelty consists in certain new 
constructions and arrangements and combinations and modes of opération, 
which will be hereinafter more fully explained and partlcularly pointed out 
In the claims. 

"My new tool embodies as constituent éléments a casing or holder contain- 
Ing a chamber in which the piston is confined and moves; a tool having its 
shank or stock fitted in a bore in one end of the casing, and projecting into 
position therein to dlrectly or Indirectly receive a blow from the piston 
at one end of the stroke of the latter; and an automatic valve mechanism 
controlling the admission and exhaust of pressure to and from the cylinder 
or piston chamber. In thèse gênerai features my new tool resembles that 
heretofore patented to me by letters patent of the United States No. 277,- 
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448, iblted May 16, 1883; and In sonie respects my présent Invention con- 
sista In Insprovements upon and modifications of said prier device, wliile in 
others It Is a departure therefrom, and embodies entirely new construc- 
tions, arraiigejqients, and modes of opération. 

"Likç my jrlbr tool, my présent one has a grasplng handle secured to ttie 
end of the caslng at whlch the valre mechanlsin is located, and'provlded 
with means wlthln the grasp df the operator for controUlng the admission 
of pressure to the tool, while at the opposite end of the casing the tool 
stock is fitted tp reclprocate in the bore;Of the casing, and is adapted to be 
held and dirécted in Its work by one hànd of the operator while with the 
other he grasps the handle of the tool and admlts and cuts o£f the pressure 
as necessary. The means for controlUng the pressure supply in my présent 
tool diffiers, however, from that of my prior ohe, and embodies éléments of 
novelty which constitute certain features of my présent invention, as here- 
inafter set forth as likewlse does the means for securing the handle to the 
casing of the tool. 

"In my prior device the piston, ■which opérâtes as a hammer or striker 
for actuatlng the tool, was moved in both directions in its chamber or 
cylinder by the action of the compressed air; the latter being alternately ad- 
mitted to and exbausted from the opposite ends of the cylinder. In my 
présent tool the pressure supply Is Intermittently admitted to and exhausted 
from but ône end of the piston chftmber, to drive the piston forward to 
deliver Its blow, vchile a constant pressure at the other end of the piston — 
preferably the mechanlcal pressure of a coiled spring conflned within the 
front end of the piston chamber — is employed to return the piston to in- 
itial position. The automatle valve mèchanlsm opérâtes to flrst admit pres- 
sure to the rear end of the cylinder, behind the piston, to drive it for- 
ward and dellver a blow to the tool, and to then eut ofC the pressure supply 
and open the exhaust from sald end of the cylinder, to permit the spring 
to throw the piston back to Initial position. In my prior tool the automatic 
valve was operated by a mechanlcal connection with the piston. In my 
présent one It is operated by pressure admitted to its opposite sides. I 
am aware that It Is common in this art to operate the valve by such means, 
but heretofore In tools with whlch I hâve been famillar the pressure has 
been alternately admitted to the opposite sides of the valve and exhausted 
therefrom. In the valve mèchanlsm whlch I employ the pressure médium 
is constantly admitted at full pressure to one side of the valve, acting upon 
a given area of the valve to constantly press It In one direction, and Is in- 
termittently admitted to the opposite side of the valve and permitted to 
act upon a greater area thereof, to overcome the opposing pressure and move 
the valve In the opposite direction, thls intermittent admission of pressure 
to the valve and its exhaust therefrom being controlled by the movement of 
the piston in the cylinder. In my prior tool the valve chamber and valve 
were arranged parallel with the cylinder and piston, while In my présent 
one they are arranged transversely across the rear end of the cylinder, be- 
tween It and the grasplng handle of the tool." 

It will be observed — and there is no dispute upon this point — that 
the patent is for a combination of old and well-known devices. It 
has been attacked upon the ground that no invention is présent, and 
that the patent lacks novelty; but, without deciding thèse points, I 
shall assume, for the purposes of this décision, that the patent is 
novel and discloses true invention. Certainly tools made under the 
complainant's patent, especially those made under later modifications 
thereof, hâve been very successful indeed, and hâve gone into ex- 
tensive use. They permit much difficult work upon métal to be done 
at a large saving. of cost and of physical exertion, and their value is 
sufiiîciently established by the gênerai use made of them in shipyards, 
railroad s'hops, boiler works, and similar industrial establishments. 

The défendants manufacture or sell pneumatic tools under patent 
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647.415. granted April lo, 1900; and the complainant allèges that 
thèse tools infringe two groups among the claim of his patent ; 
daims 5, 6, 8, 10, 12, 13, 15, 16, 17, 25, and 28, constituting the first 
group, and daims 42 to 48, indusive, constituting the second group. 
It will be unnecessary, however, to examine any other daims than 
5 and 47, since thèse are conceded by the complainant to be typical 
of the respective groups. 
Claim 5 is as follows : 

"In a pneumatic tool, the combinatîon of a casing or holder containing a 
piston chamber, and adapted to hold a reciprocating tool at its front end, 
a piston In said chamber adapted to deliver a blow to the tool at the end 
of its forward strolîe, resetting means for the piston exerting a constant 
pressure upon the piston, and agalnst the résistance of which the piston is 
drlven forward to deliver its blow to the tool, and an automatic valve con- 
flned in a flxed chamber at the rear end of the casing, and operated by 
constant pressure at one slde of it, and Intermittent pressure admitted to 
the other, for controlling the admission of pressure to the piston chamber 
behind the piston, substantially as described." 

Every élément of this claim is old, and therefore, assuming the 
combination to be patentably novel, I think it follows clearly that, 
if the défendants' tool omits any important élément in the combina- 
tion, supplying its place by a distinctly différent device, the charge of 
infringement cannot be sustained. Meritorious as the complain- 
ant's tool appears to be, especially in its later modifications, it is 
in no sensé a pioneer invention, as has already been stated, and it is 
not entitled to the benefit of the doctrine of équivalents. Therefore, 
■when it is observed that in claim 5 an élément essential to the opéra- 
tion of the tool is "resetting means for the piston, exerting a con- 
stant pressure upon the piston, and against the résistance of which 
the piston is driven forward to deliver its blow to the tool," whereas 
in the tool manufactured by the défendants there is no such device 
at ail, its place being supplied by means which resets the piston by 
intermittent fluid pressure upon the forward end, — when this is ob- 
served, I say, it seems clear to me that the défendants' tool displays 
a difïerent combination of éléments, and therefore does not infringe. 
In other words, the complainant, in view of the prior state of the art, 
must be restricted to the précise combination claimed; and, as the 
élément of constant pressure applied to the forward end of the piston 
as a resetting means is certainly essentially dififerent from the élément 
of intermittent pressure applied to the same end of the piston, the 
conclusion already stated seems to be inévitable. As the complain- 
ant took no expert testimony upon the first group of daims, it may 
be that his own opinion upon .this point does not difïer widely from 
the opinion I hâve just announced. 

A similar conclusion, I think, must be reached concerning claim 
47, which reads as follows : 

"In a pneumatic tool, the combination, with the tool proper, of a grasping 
handle secured thereto, and having the pressure supply duct extendlng 
through it, a throttle valve in the handle for controlling said duct, and a 
lever conflned in a recess in the handle for operating said valve, and pro- 
jecting outside the recess at one end into position to be pressed by the hand 
of the operator, substantially as described." 
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In view of the prior art, this claim also should be narrowly con- 
strued, and confined to the exact device claimed by the patent. This 
seems to hâve been the complainant's own position while the appHca- 
tiotj was pending in the patent office, and this group of claims was 
being Considered there. Claim 47 had been rejected by the examiner, 
and in sùcCessfully urging a re-examination the complainant said : 

"Thèse patents [referring to those quoted. by the e-xaminer in support of 
the rejectlon] show it to be old to provide a tool of this charaeter wlth a 
throttle valve controlled by lueans within the grasp of the operator's hand 
upon the handle of the tool; bnt appllcant's claims and this feature of his 
invention are speciflcally Ilmlted to a construction in which the pressure 
supply diiiet extends through the handle, and bas a throttle valve located 
within thé grasping portion of the handle for controlling sald duct. In uone 
of thç références, ineluding the English patent, does the pressure supply 
duct extend through the grasping portion of the handle, nor in any of tliem 
is the throttle valve located therein. If appllcaut were broadly claiming 
means witliin the grasp of the operator's hand for controlling or operating 
the throttle valve, as would seem to be the examiner's idea of the claims, 
the références above referred to would ail be pertinent; but, in view of the 
spécifie language of the claims and the explanation above glven, It is thought 
the claims will be found allowable." 

The claim was thereupon allowed. It seems to me that, in ac- 
cordance with the established rule upon this subject, the complainant 
cannot now enlarge his claim so as to go beyond the spécifie limita- 
tion thus imposed; and, if this be true, I think it is clear that the 
handle of the défendants' tool is différent in at least two respects : 
The pressure supply duct does not pass through the grasping portion 
of the handle, and the throttle valve difïers in construction and 
method of opération. 

With regard to the afîidavît of Mr. Keller, it is proper to say that 
I hâve given it no weight, for the following reasons : It was made 
in another suit against différent défendants, and refers to two other 
patents, nefther of which is involved in this controversy. If relevant 
at ail, it could only be admissible to contradict Mr. Keller; but he 
was asked no questions about the afïidavit or its contents in his ex- 
amination, and of course, therefore, the paper is not compétent évi- 
dence for purposes of contradiction. Moreover, Mr. Keller is not 
a party to this suit, and therefore his ex parte afïidavit, made in a suit 
to which the présent défendants were not parties, cannot be admitted 
to their préjudice. It would hâve been easy for the complainant to 
examine the witness directly upon matters contained in the affidavit, 
and in that event such answers as were relevant would hâve been 
heard under the safeguard of cross-examination. But to décline 
such examination, and to attempt to supply its place by the introduc- 
tion of the afïidavit, cannot be permitled. 

There being noànfringement of the complainant's patent, the bill 
must be dismissed at his costs. 
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THE VALB^NCIA. 
Plstrlct Court, D. Washington, N. D. July 26, 1901.) 

1. CAHBIBRS — BTEAMSHIP— OVBRCBOWDIKS PaSSENGEHS— DAMAGES. 

Where a steamshlp company having accommodation for and author- 
ized to carry only 375 steerage passengers sells tickets to and reçoives 
475 such passengers, and by reason of such overcrowding tlie passengers 
are delayed and injured, the company Is responsible for such damage, 
since such crowding beyond the point at which the passengers could be 
safely carried Is a breach of the contract to safely carry them. 

2. Same— Inspectob'b Cebtipicate — Evidence. 

An Indorsement on an inspector's certificate that a steamship had been 
provided with accommodations for additional passengers should be re- 
jected as évidence of the fact that such accommodations had been pro- 
vided, vfhen ail the testimony shows conclusively that there were no 
such accommodations on the shlp. 

8. Same— Défense. 

When permission of Inspector was obtained to crowd a vessel beyond 
the limit of accommodation provided for passengers, such permission is 
not a défense to an action for damages to passengers sustaiued by reason 
of such overcrowding. 

4. Same— Conteact—Landing— Public Policy. 

A provision in a contract between a ship and its passengers that the 
landing shall not be defemed a part of the voyage is contrary to public 
policy and void, and does not relieve the carrier from liability for loss 
of baggage or delay in dellvery. 

P. P. Carroll, for libelants. 
Gorham & Gorham, for claimant. 

HANFORD, District Judge. The libelants and interveners are 
waging thèse suits to recover damages for breach of contracts for 
the transportation of themselves, their baggage and freight, on board 
the steamship Valencia from San Francisco to Nome, in the year 
1900. For convenience and brevity, they will ail be referred to in 
this opinion as libelants. The grounds of complaint are lack of suf- 
ficient accommodations on the ship for transportation comfortably 
of the number of second-class passengers who were received on 
board and made the voyage; lack of ventilation in the compartments 
in which the sleeping berths of the second-class passengers were lo- 
cated, and in which their meals were served; neglect to keep said 
compartments clean; lack of a sufficient number of water-closets, 
and the filthy condition in which those used by second-class passen- 
gers were sufifered to remain ; bad cooking and slovenliness in serv- 
ing the food, and failure to supply second-class passengers with 
sufficient wholesome food and with sufficient drinking water; in- 
civility on the part of the officers and crew of the vessel towards the 
second-class passengers ; unreasonable delay in delivering the bag- 
gage and freight belonging to the libelants on arrivai at the terminus 
of the voyage, in conséquence of which they were without the use 
of tents and other conveniences for comfortable living, and were ex- 
posed day and night to the éléments, and obliged to incur additional 
expense, and were made sick. 

From the pleadings and évidence I find that each of the libelants 
purchased a ticket at San Francisco entitling him to travel second- 
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class on the Valencia to Cape Nome, and paid therefor $75. The 
words "second-class" are printed in bold type on each ticket, and 
each of the Hbelants understood at the time of entering into his con- 
tract that h& was securing second-class accommodations, but they 
did notijnderstand second-class to be the same as steerâge, or expect 
to be treated as steerâge passengers. Some of the tickets were sold 
to themby ticket brokers who persuaded them to take passage on 
the Valencia by the arts usually emplôyed by solicitors and bustiers, 
assuring them that they WQuld be assigned good berths, hâve the 
liberty of the ship, and that they would be îed as well as the first- 
cabin passengers, except that they would not be permitted to eat at 
the same time. The Valencia was well equipped for the voyage, so 
far as being furnished with everything needful for her navigation, 
and she had on board an abundance of good provisions and good 
water. Her oflScers, including the captain and steward, were men of 
expérience and in every way compétent, and excellent discipline was 
maintained throughout the entire voyage. There was no inciviîity 
shown to the passengers, unless in a few instances by petty ofScers 
or servants. A considérable part of the testimony is disgusting, and 
I am convinced that the libelants and their witnesses hâve grossly 
exaggerated in matters of détail. Their testimony with référence to 
some of the important and materîal facts is necessarily and obviously 
false. I will refer to one matter only, as a sample. They hâve given 
positive testimony that ail of the closets were kept locked and re- 
served for officers and employés of the ship, except two, and that 
thèse two, to which several hundred passengers were obliged to 
resort, were constantly filthy. The évidence to the contrary is con- 
vincing, and I do not believe that such a condition could possibly 
hâve continued during the time required for the voyage. The in- 
disputable évidence, however, makes it clear to my mind that thèse 
passengers did suflfer great discomfort, the cooking was undoubtedly 
iDad, and they did sufïer for want of palatable food, and they were so 
crowded in the quarters in which they ail had to sleep, and in which 
their meals were served, that they must hâve greatly annoyed each 
other, and undoubtedly by their own irritableness aggravated the 
gênerai discomfort. Thèse compartments were below the main deck, 
and their discomfort was further aggravated by a large number of 
horses carried on the same voyage, stabled on the fore part of the 
main deck, over the quarters of thèse passengers. In my opinion, 
thèse conditions constitute a violation of the implied agreement on 
the part of the carrier to provide reasonably commodious accommo- 
dations for the number of passengers engaged to be carried, and to 
not subject the passengers to such treatment as ail men must con- 
demn as inhuman. The certificate of inspection shows that this ship 
was provided with accommodations for and was authorized to carry 
128 first-cabin passengers and 375 steerâge passengers. On the voy- 
age referred to ail of the passengers who purchased second-class 
tickets were treated as steerâge passengers, and the number carried 
was 475 ; that is, 100 in excess of the number for which accommoda- 
tions existed according to the certificate of inspection. The claim- 
ant, having succeeded, with the help of ticket brokers whom it author- 
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ized to sell tickets for a commission, in securing passengers in excess 
of the number authorized by her certificate of inspection, was evi- 
dently unwilling to fosego such an opportunity to increase the profits 
of the voyage, and therefore obtained from the inspectors at San 
Francisco permission to carry an increased number of passengers. 
The certificate bears an indorsement, made on the face of it, and 
signed by the inspectors, to the efifect that the Valencia had provided 
accommodations for and was authorized to carry 99 second-cabin 
passengers. This indorsement must be rejected as évidence of the 
fact that accommodation for the additional passengers had been 
provided, because ail the testimony in the case proves conclusively 
that the Valencia did not hâve accommodations for any second-cabin 
passengers. The steamer came into Seattle on her way north, and, 
finding a crowd hère waiting for transportation to Nome, made some 
additions to her total earnings by taking on still other passengers 
to the full limit allowed by the inspectors, and the testimony shows 
that the local inspectors at Seattle increased the limit up to 615. 
The scheme of obtaining officiai permission to crowd the ship beyond 
the limit of accommodations provided for passengers may be a pro- 
tection against any prosecution for the statutory penalty prescribed 
for excessive overloading of passenger ships, but it is not a ground 
of défense in a suit like this, to recover damages for injuries to 
passengers resulting from overcrowding. 

The libelants went to Nome as gold seekers, and each of them 
took along something in the way of an outfit, including tents, tools, 
and such supplies and necessaries as would enable him to work 
placer mining claims and live in a new mining district. Thèse out- 
fits were carried as baggage under a stipulation stamped on their 
tickets, entitling each man to hâve 250 pounds of baggagre. Some 
of them had machinery and implements, which were shipped as 
freight. There are no wharves at Nome, and the passengers, their 
baggage and freight, had to be landed by the use of lighters; and 
owing to the great rush in the season of 1900, and the lack of a suf- 
ficient number of lighters, and rough water, there was considérable 
delay in landing ail the baggage and freight which belonged to the 
libelants. I believe that the officers and crew of the Valencia did the 
best they could, under the conditions existing at Nome, to discharge 
the ship promptly; but the conditions were made worse by the 
overcrowded condition of the ship, and most of thèse libelants suf- 
fered great privations and were subjected to losses by reason of the 
delay, which might hâve been unnecessary if the ship had not been 
unnecessarily overloaded. In this case the carrier has attempted 
to secure exemption from liability by stipulations in its contracts 
that the landing shall not be deemed part of the voyage. But land- 
ing is necessarily a part of the contract for transportation ; and such 
stipulations, whether expressly assented to or not by passengers and 
shippers, are void, because it is contrary to public policy to permit 
owners of ships to carry people to remote places without providing 
efficient means for delivering them at their places ol destination, with 
their belongings. The proposition that passengers might be sent 
ashore in a place like Cape Nome, with the conditions existing there 
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in the early part of the season of 1900, and ail their outfits retained 
on èoard of the ship, is too shocking to be admitted as a défense 
by any court of justice, ^ 

Some of the libelants hâve failed to introduce any évidence to 
prove their allégations as to particular damage. The court, there- 
fore, can do no more than decree that they recover the amount paid 
for their tickets, with interest. The évidence introduced in behalf 
of others is sufïicient to create a belief in my mind that they sufïered 
in conséquence of the conditions I hâve described, and were made 
sick, and lost opportunities for employment, and were compelled to 
incur increased expenses, which would hâve been unnecessary if the 
carrier had fulfilled its contracts with them. I therefore direct that 
a 4ecree be entered in favor of each of the libelants as follows : 
John T. Gr^more, for $500; Isaac R. Birt, for $500; Francis M. 
White, for $5çio; A. C. Porterfield, for $300; Charles Scott, whose 
true name iS; Charles Weldon, $250; Richard L. Lewis, for $250; 
and to George C. Grismore, George Sandmann, J. L,. Kizsee, Frank 
J. Murphy, James L. Morris, each $75, with interest at 7 per cent, 
from the ist day of July, 1900, — the several sums awarded being, in 
xny opinion, reasonable compensation for personal discomfort, extra 
expenses, lôssies of baggage and freight, and consequential losses on 
account of delay in delivering their baggage and freight ; and in fîx- 
îng the amount of the damages I hâve made due allowance for ex- 
aggerations in the évidence, for cpntributory négligence on the part 
0? the libelants, and for unnecessary expense to the claimant in de- 
fending the ship, on account of clàims for exce&sive damages. 



THE RE© JACICET. 
(District Court, E. D. Peûnsylvania. August 22, 1900.) 

ï. Dbfects in 3hip— Injukt to StevbI)Oke — Négligence. 

There Is négligence rendering a ship liable to a stevedore Injured whlle 
taking offi the covers of a hatch by a section falling In because of an 
athwartshlp being sprung ont of Une, so that when one of the covera 
was tafcen ofC It failed to support the remaining covers; there having 
been no Inspection of the hàtch for years, and the defect being one that 
an inspection would hâve shown. 
9, Same-^Conteibutory Nkgligbnce.- 

A stevedore injured while removlng the covers of a hatch by the fall- 
ing in of a section thereof because of an athwartshlp being sprung eut 
of Une, so that when one of the covers was taken ofC it failed to support 
the other covers, is not chargeable with contributory négligence, though 
he had an opportunity to notice the defect durlng the three days preced- 
ing the accident, when he assisted in removlng or replacing the covers, 
or was présent while it was being doue; he In fact not having noticed 
the defect i 

In Admiralty. 

Willard M. Harris and T. L,. Cobaugh, for libelant. 
Biddle & Ward and N. Dubois Miller, for respondent. 

1 Négligence of both master and servant, see note to Wm. Johnson & Oo. 
V. Johansen, 30 O. C. A. 678. 
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J. B. McPHERSON, District Judge. Durîng tHe latfer part of 
February and the early part of March, 1900, McBride, the libelant, 
with other stevedores, was unloading the cargo of the steamship Red 
Jacket, then lying at Girard Point wharves. The ship has four 
hatches; No. 2, at which the injury complained of occurred, being 
24 feet long by 12 feet wide. No repairs had been made to the 
hatches for at least five years. 

The wooden covering of No. 2 hatch was in three sections, sup- 
ported by two athwartships, or strongbacks, running athwart the 
ship; and each section was supported in the middle by an iron fore 
and after, which fitted into cleats in the athwartships. The forward 
fore and after fitted into a cleat on the fore part of the combing, and 
ran to the forward athwartship, where it rested in a cleat ; and on the 
other side of the forward athwartship the middle fore and after waS 
placed, running to a cleat in the aft athwartship, on the other side 
of which the aft fore and after was placed in a cleat and extended 
to the aft combing. Thèse rods and beams formed a framework 
upon which 24 wooden covers, 2x6 feet in breadth and length, and 
about 2j inches thick, were placed, fitting into grooves in the comb- 
ing on the side of the hatch and on the fore and afters. The 
athwartships were 12 feet in length, about 3 feet high, and half an 
inch thick, beaded on the top and bottom to strengthen them, and 
weighed about 500 pounds apiece. The forward fore and after and 
the aft fore and after were of equal length, and weighed about 150 
pounds. The middle fore and after was longer and heavier. When 
the wooden covers were ail arranged along the grooves in the comb- 
ings and the fore and afters, they presented a solid surface, sloping 
to each side of the hatch to allow the water to run oflf. Each wooden 
cover contained two rings fixed at diagonally opposite corners, — 
one near the central fore and after in a corner, and the other near the 
combing in another corner. Between the forward end of the comb- 
ing and the mast was placed a steam wjnch, with a rope or fall run- 
ning from the winch to a block in thé mast and out to the end of a 
boom, where it dropped into the center of the hatch. 

The libelant was the foreman of No. 2 hatch, and had been direct- 
ing the stevedores in the removal of cargo from this particular hatch 
during the three days preceding the accident. At the conclusion of 
work on March i the stevedores had replaced the hatches in the 
usual manner, putting in their respective cleats the three fore and 
afters and the 24 wooden covers. They had not met with any difïi- 
culty or accident on the half "dozen occasions when they had removed 
and replaced the hatches, each time walking on the covers while they 
were in place. On thé morning of March 2 they started to take 
oflf the hatch covers, beginning with the aft section; one man stand- 
ing on the covers on each side of the fore and after, leaning over 
and catching hold of the rings fixed near the fore and after, artd 
sliding the covers ofï with the assistance of a man standing on deck. 
The wooden covers had been entirely removed from the aft section, 
the fore and after had been lifted out of its place by the aid of the 
steam winch, and two men holding on to each end were about to 
land it on the deck. The two men on the hatch covers — the libelant 
110 F.— 15 
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â!nd atiothei- stevedore—W irtbied td'^the raïd^îe 'se^ of the 
c6véi*ing, £id McBride 'wàs al)ôut to Ijft the first covér ôf this sec- 
tion, whèn the whqlë section, covers ând fore and after, fell into the 
hatch, precipitating both nien a distance of sortie i6 or 17 feet, and 
thus doing the injury cômplained bf. The reason' why the hatch 
gave -Way Was uhdoubtedly the fact that the aft athwartship had in 
some way become sprung out of Une, so that, when the bracing 
pressure: of the. aft fore and after was removed, the athwartship 
sprang an inch.Or two ont of place, and failed to support sufïiciently 
the remainSig coVers Of the hatch. 

The questions for décision are whether the ship hegligently per- 
mitted this condition of the hatch tb exist, and, in that event, whether 
the libelant was guilty of contributory négligence. So far as the 
fiï"st question iè cOncérned, I hâve no hésitation in answering it in 
thé affirmative. It was the duty of the ship to exercise reasonable 
care in iiispecting the tovering of its hatches, and in seeing that they 
were in fit condition to bear the weight properly imposed upon them. 
The respondent dénies, in gênerai terms, that the athwartship was 
sprung ; but as it woUld hâve beeh very easy for the ship to make 
exact measurements, and thus to furhish the court with précise in- 
formation upon this subject, and as no such testimony is forthcom- 
ing, I lay little wçight upon this gênerai déniai. It is, I think, im- 
possible to account for the accident, except upOn the thèbry that the 
athwartship was spruhg so far out bf pïace as to be incapable of 
àfïording proper support to the covets, unless the aft fore and after 
was in place. So far as appears, no inspection of the hatch had been 
made for several years, and I cannot but beheve that such failure to 
înspect — or, if inspection had actually been made, the failure to re- 
pair— -mUst be held to be négligence. It seems to me an irrésistible 
ihîerence that, if the hatch had been inspected, the defect would hâve 
âppieâred; and, certainly, if the déféct had thus become known, as 
no attempf was made to remedy it, thè négligence of the ship could 
scàfcely be denied. 

As to the second question, I am not able to hold that the iioelant 
sho^ld be charged with contributory négligence. He had the oppor- 
turiïty of observing that tlié athwartship was sprung, because he 
eitfcèr assisted in removing and replacing the covers during the three 
days preceding the accident, or was présent when the covers were 
tâken bff and put on by other persons ; but I am disposed to accept 
his positive testimony that he did not notice that anything was 
wrong, and I cannot say that, under aU the circumstances in proof, 
his failure to observe the defect was a bfèach of légal duty. 

The case rriust go to a commissionèr to ascertain the damages 
upon the testimony already taken and such additional évidence as 
may be oflferéd. 
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THE MALINO. 

THE S. A. McCAULI^Ï. 

(District Court, D. Delaware. June 1, 1901.) 

1. Public Improvbmkhts— Neolioence of Contbactors— LiABiiiiTT. 

Whlle damage or loss resulting from the making with proper care and 
prudence of a public iniproTement pursuant to law Is damnum absque 
Injuria, coatractors for such Improvement, to avold llablllty for résultant 
damage, must as far as practlcable employ reasonably safe means and 
methods, and the doctrine of damnum absque Injuria Is wholly inapplica- 
ble where loss résulta to third persons from the négligent employment 
of unsaf e methods unnecessary to the conduct of the work. 

2. CoLLisioiî— Impropkr Sionals. 

A close and literal compliance with the regulreménts of the régulations 
for preventing collisions is imperatlvely demanded, and the use by a 
ressel at anchor, and not In extremis, of a passlng signal is a gross f ault 
8. Bame— Mdtual Fault— Damages. 

As a gênerai rule, subject to qualification in spécial cases, where three 
vessels are ail in fault for a collision resulting in damage to only one of 
them, the total damage and costs should be equally divlded between ail 
of them; but where one of them, other than the damaged vessel, al- 
though not 80 related to or connected wlth the latter as to be a mère 
Inert, passive or helpless instrument, without accountabUity for the move- 
ments or signais of the latter, nor her mère servant, but a free agent, 
not bound to obey the directions of the latter, has been Induced by the 
latter to do the précise thlng which constitutes her fault, the share of 
the damage and costs whlch she would otherwise be obllged to pay must 
be borne by the damaged vessel causing her to commit auch fault 
(Syllabus by the Court) 

In Admiralty. 

Lewis C. Vandegrift, for Aîexander Burke. 

J. Parker Kirlin, for the Maling. 

John F. Lewis and Francis C. Adler, for the S. A. McCauUey. 

James J. Macklin, for Norwood Insurance Company and others. 

BRADFORD, District Judge. On the evening of November 26, 
1897, the British steamship Maling collided with the dredge Pacific 
while at anchor in the Delaware river a short distance above the 
mouth of the Christiana river, striking the dredge on the starboard 
quarter and doing serions damage. At the time of the collision the 
steam tug S. A. McCauUey was lying on the westerly side of the 
dredge, not at anchor,! but fastened to the dredge by a line. The 
master of the dredge filed his libel against the Maling on the night 
of the collision. Subsequently, on the pétition of the claimant of the 
Maling, the tug was brought in as a défendant under rule 59 in ad- 
miralty, and afterwards certain marine insurance companies which 
had severally paid to the owner of the dredge certain moneys on ac- 
count of the damage resulting from the collision against which they 
had insured him, were joined as co-libelants with the master. For 
several months prior to the collision the dredge had been employed 
under a contract with the United States government in deepening a 
certain part of the ship channel on the westerly side of the Delaware 
river, known as Cherry Island channel or Cherry Island eut. The 
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work of dredging had been carried on along and parallel to tKe line 
or, as it has been termed, the axis of the Edge Moor range lights. 
The water in the dredged portion of the channel had a depth of twenty 
six feet at mean low water, and such dredged portion above the 
point where the dredge had ceaséd to work on the day of the col- 
lision was two hundred and sixty five feet wide, ninety feet being on 
the wèstèrly, and one huildred and seventy five feet on the easterly 
side of the axis of the range lights. Below that point the dredged 
portion of the channel was two hundred and twenty feet wide, ninety 
feet being on the westerly, and one hundred and thirty feet on the 
easterly side of such axis. The dredged portion of the channel ex- 
tended from à point about a mile and a third above to a point nearly 
a mile below the position of the dredge when it last stopped work be- 
fore the collision. In that position its bow pointed down the river, 
its sides wère parallel to the axis df the range lights, and it was dis- 
tant from such axis about one hundred and thirty feet eastwardly. 
The dredge was kept in place by means of a stern line, a starboard 
breast line, a starboard quarter line, a port breast line, and a port 
quarter line, each attached to its own anchor. During the progress 
of the work on the eastei-ly gide of the axis of the range lights, at 
the close of each day's dredging the dredge was moved some distance 
to the east by hauling on the port or easterly lines, the starboard or 
westerly Unes being slackened or paid out at the same time. Both 
while at work ànd during the night the starboard lines were so 
weighted as to rest on the bottôm. The port lines, if weighted at ail, 
were not sufïîciently weighted to cause them to rest on the bottom. 
The object in hauling the dredge to the eastward at night was to re- 
move it from that portion of the channel which was most frequently 
traversed by steam vessels and bther craft of considérable draft. On 
the day ,of the collision the dredge was hauled eastward shortly be- 
fore five o'çlock in the afternbon tp the place of collision, a distance 
of about two hundred and twenty feet from her position while at 
work, or to a point distant about three hundred, and fifty feet from the 
axis of the , fange lights. Thé collision occùrred shortly after six 
o'çloçk at which time the bow of the dredge was pôinting down the 
river, her sides being parallel t'o,thé axis of the range Hghts. For 
sbme ten or fifteen minutes jifi'hiédiately preceding the collision the 
tug McCaulley had been lying alongside of the dredge, made fast 
thereto by a line. During the progress of the work the principal em- 
ployment of the tug was towing fnud scows between the dredge and 
dumping ground.. She had retufned to the dredge after taking away 
a scow at thé close of the day's work, and was waiting to take the 
master of the dredge ashore with the report of the government in- 
spéctor in charge of the work.,, \'J^he Maling with a cargo of grain 
lèft Philadelphia at three p. m. oh the day of the collision bound for 
Rotterdam. She is a steel vessel 325 feet long and 47 feet 6 inches 
in breadth of beanj. She was on the day and at the time of the colli- 
sion loaded by the stern, drawing 19 feet 6 inches forward ând 20 feet 
8 incjies aft. Oh her way down the river she passed the red buoy 
opposite Edge Moor at or a few minutes before six p. m. This buoy 
was distant from the place of collision upwards of a mile and a third. 
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and p;-obably a mile and a half. At the time of passing the buoy and 
until after the collision, ail of the Maling's usual navigation lights 
were properly set and brightly burning. It was a dark but clear 
night, and there was nothing to obscure or obstrtict the lights of 
the steamship from those on the dredge or the lights of the dredge 
from those on the steamship. It is averred in the libel and is not dis- 
puted that "the lights on said steamer were visible to those on said 
dredge for a couple of miles up the river before she reached said 
dredge and there was nothing that intervened between said 
dredge and said steamship to obstruct the view of the lights of said 
dredge from said steamship as said dredge was then and there lying 
at anchor as aforesaid." The tide was half ebb and running at about 
two and a half miles an hour. After the Maling rounded the red 
buoy and steadied herself in her new course the lights of the dredge 
bore about a point on her starboard bow. They were regarded at 
that time by those on the Maling as the lights of a vessel at anchor, 
and in fact were recognized by the pilot in charge of the Maling as 
the lights of the dredge. An overwhelming prépondérance of évi- 
dence shows that the steamship from the time she steadied herself 
after rounding the buoy until she ported her helm, as hereinafter 
stated, steadily held her course, keeping the dredge a little on her 
starboard bow, and that had she continued to hold the same course 
instead of porting her helm the collision would not hâve occurred. 
But when she was between four and five lengths from the dredge she 
suddenly put her helm hard aport, swung to starboard and, narrowly 
failing to clear the dredge, struck it a glancing blow on its starboard 
quarter with the blufif of her port bow. What caused the Maling to 
port her helm is one of the vital questions in the case, and it is im- 
portant to consider the circumstances under which it was donc. 
Lockwood, the watchman on the dredge, testifîes that when he first 
noticed the Maling she was coming down the river between Edge 
Moor and the dredge ; that he first saw her white light and shortly 
afterwards a green light; that when he saw the green light he got 
his lantern "and started to wave it for her to go to the westward" ; 
that he "saw she was making for the lines before I got the lantern 
waved for her to go to the westward"; that "the Unes were out on 
the port side and the starboard side both, but on the starboard side 
they were sunken down"; that there was no danger of the cutting 
of the lines on the starboard side by passing boats because they were 
sunken; that there was danger of the cutting of the lines on the 
easterly or port side of the dredge if the Maling came too near on 
that side ; that he waved the lantern because he "did not want him to 
run over those lines and eut us adrift" ; that he meant by the waving 
of the lantern that those on the Maling should know that he wanted 
them to pass to the west of the dredge ; that he did not see a red 
light on the Maling until after he had waved the lantern; that the 
Maling started to go to the westward as soon as he waved the 
lantern ; and that he waved the lantern seven or eight times, and each 
time from east to west. The witness nowhere states either positively 
or as matter of belief that, if the Maling had held her course without 
porting her helm, she would hâve struck the dredge. The reason 
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aad the only reason assigfied by him for signaling the steamship to 
go to the westward excludes such an idea. Indeed, the facts as testi- 
fied to by him demonstrate the physical impossibility of such a resuit ; 
for prior to the porting of the Malîng's helm he had seen of her two 
side lights only the starboard, and this was continuously visible for 
some time before she began to swing to the westward, during ail of 
which time her port light was shut in, showing that at that moment 
she was considerably to the eastward of the dredge and on a safe 
course so far as risk of collision was concerned. A suggestion rather 
than a forcible contention is made on the part of the libelants that, if 
the Maling had held her course and struck the easterly port lines of 
the dredge, the latter vessel would hâve been drawn by the tension on 
the lines into collision with the former. But this is largely spécula- 
tion, and receives but slight support from the évidence. It certainly 
does not represent the understanding of the watchman, whose fear 
was that the dredge would be eut adrift. The only line of the dredge 
struck by the Maling was the stem line and that parted. The sug- 
gestion may, therefore, be dismissed without further notice. There 
can be no reasonable doubt on the évidence that it was owing to the 
fact that the port lines of the dredge extended several hundred feet 
eastwardly and were not weighted so as to rest on the bottom, and 
consequently were liable to be eut asunder by a vessel passing close 
enough on that side, that the lantern was waved as a signal to 
the Maling to port her helm, and had it not been for the position of 
the port lines of the dredge no such signal would hâve been given. 
A seriously disputed point in the case is whether the tug McCaulley, 
almost immediately after the watchman began to wave the lantern 
on the dredge, did not blo\y a single blast as a signal to the Maling 
to pass to the westward. Careful examination of the direct and 
circumstantial évidence bearing on this point has convinced me that 
the tug did give such a signal to the steamship at that time. It is 
true that the master of the tug, while admitting that she blew a num- 
ber of toots as a danger signal before the collision, positively dénies 
that any single and independent blast was blown by the tug or that he 
heard any such blast from the Maling. There is also considérable 
testimony to the same efïect from others on the tug and those on the 
dredge. The self-contradictions and gênerai recklessness of state- 
ment disclosed in the évidence of the master of the tug largely detract 
from the weight it might otherwise possess, and much of the testi- 
mony from others tending in the same direction as that of the master, 
even when taken by itselî, is loose, contradictory and unsatisfactory. 
By way of illustration, Charles, fireman on the tug, states in efïect 
that he was at supper in the galley when he heard the tug blow four 
short blasts; that he paid no attention to this signal; that it was 
repeated and he then came out on deck; that it was customary for 
the tug to blow only one short blast in order to attract the attention of 
those on the dredge ; and that the reason why he paid no attention to 
the first signal was that he thought it was given for that purpose. 
Lockwood, the watchman on the dredge, states in efïect that he heard 
the tug blow four blasts before she tooted; that "they were longer 
than the blasts that she tooted" and had longer intervais between 
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them; that thèse blasts were blown about the time he was waving 
the lantern; and that "they were little longer blasts than toots would 
be. Toots corne quick." Testimony of this kind is fàr from con- 
vincing, particularly in view of the fact that a clear prépondérance 
of the évidence shows that the tug did not begin to toot until after 
the Maling had put her helm hard aport and had so far swung to the 
westward as to render both her side lights visible to those on the 
dredge and tug. The évidence on the part of the Maling is abundant 
and positive that the'tug blew a single blast just after the watchman 
on the dredge began to wave his lantern, and that the Maling 
promptly answered with à single blast, and forthwith put her helm 
hard aport. Such affirmative évidence is much more persuasive than 
the négative testimony to the contrary. For the latter amounts 
only to a statement that the witnesses testifying did not hear a blast 
from the tug and an answering blast from the Maling. One may 
not hear a blast, or, if he hears it, it may not impress itself on his 
memory or even attract his attention; and a sincère statement by 
him that it was not blown may be perfectly consistent with mistake on 
his part. The évidence on the part of the Maling is supported by 
the inhérent probabilities of the case. The tug and dredge were 
employed in différent branches of the same work. The tug was then 
lying fast to the dredge waiting to take the master of the latter and 
the report of the government inspecter ashore. The master of the 
tug knew that the port lines of the dredge extended eastwardly, were 
not sunken, and were liable to be parted by a vessel passing close to 
her on that side. He also knew that the watchman was waving his 
lantern as a signal to the Maling to pass to the westward. He says 
that before hé blew the tug's whistle he had noticed "the watchman 
waving a white light for the steamer to go to the westward" ; that he 
understood what the watchman meant; that the latter wa,nted the 
Maling to change her course and pass down to the westward ; that 
"she was going to the eastward of the course that she should hâve 
been on" ; that the dredge had lines eut from her side several hun- 
dred feet to the eastward ; and that if the Maling had changed her 
course to the westward when the tug first whistled she would hâve 
had no difficulty in safely passing to the westward of the dredge. He 
thus admits that in his opinion a signal to the Maling to change her 
course to the westward just after the watchman on the dredge had 
begun to wave his lantern would hâve been timely. On his own 
showing a violent presumption arises that he gave the signal which 
those on the Maling testify in the most positive manner they heard, 
The testimony on this subject of those who were in immédiate direc- 
tion and control of the movements of the Maling from the first 
waving of the lantern on the dredge until the collision is strong and 
convincing. In their case there is no room for mistake. The pilot, 
master, chief and second mates, helmsman and lookout of the Maling 
testify with clearness and particularity to the effect that, after the 
lantern had been waved on the dredge and considerably before the 
tug tooted or gave any danger signal, the tug gave a single blast 
which was answered by the Maling with a single blast, the helm of 
the latter vessel was immediately put hard aport and she began to 
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chîinge her course to the westward. On the testimony as a whole 
I am satisfied that when the Maling was abowt five lengths or, roughly 
speaking, a distance of a third bf a mile, from the dredge, the lantern 
was first waved ; that very shortly afterwards and before the Maling 
hadmoved more than her own length the tug blew one blast which 
was forthwith answered by the Maling, and the helm of the latter 
vessel ported; and that it was only atter the Maling had so far 
changed her course as to be bearing down on the dredge, with both 
her side lights visible, that the toots or danger signais were given 
by the tug. It seems tjiat the significance of the waving of the 
lantern was not fuUy àppreciated by ail those on the Maling who saw 
it. Wright, the master, states that when he saw the lantern he asked 
the pilot what signal it was, and, the latter replying that he did not 
know, the witness said, "it looks as though he wants us to pass the 
other side ;" and, further, that it was the blast from the tug in con- 
junction with the waving of the lantern that caused the porting of 
the Maling's helm. Clampit, the pilpt, states that he does not think 
he would hâve ported the Maling's helm on account of the waving 
of the lanterri had the tug not blown the blast which was answered 
by the Maling and that it was donc on account of the blast following 
such waving. Richardson, the chief mate, states that the Maling did 
not respond to the waving of the lantern, and that it had nothing to 
do with the porting of her h!elm. It is, however, comparatively unim- 
portant what impression the waving of the lantern produced on the 
master and chief mate. The pilot had sole charge and direction of 
the movements of the Maling and he acted upon the blast in combina- 
tibn with the waving. But it is immaterial so far as the décision of 
this case is concerned whether, on the one hand, the blast from the 
tug, or, on the other, such blast in conjunction with the waving of the 
lantern, was the cause of the porting of the Maling's helm. The 
tug and the dredge co-operated in efïectuating an intent common to 
bpth of them, namely, the diversion of the Maling westward from her 
course, and the exposed condition of the port lines of the dredge was 
the proximate cause of the waving of the lantern and, in conjunction 
with such waving, of the blowing by the tug of the single blast imme- 
diately preceding the porting by the Maling of her helm. If that 
blast was the moving cause of the porting of the helm the dredge was 
in the same predicament on the question of the existence of liability 
on her part as if such moving cause had been the waving of the 
laptern. The contention is made on the part of the dredge and of 
the tug that the immédiate cause of the porting of the Maling's helm 
was not the waving of the lantern or any blast from the tug, but the 
discovery by the pilot in charge pf the MaHng that she was consider- 
ably to the east of her proper course, and in danger ofrunningaground 
unless she promptly changed her course to the westward; and, fur- 
ther, that the only efifect the waving ;of the lantern or any blowing of 
h^r whistle by the tug had was to arouse the pilot from his inatten- 
tion and cause him by glancing at t:he range lights to discover and, 
when too late, attempt to rectiîy his error. But the position thus 
taken is conjectural and is opposed to the decided weight of the évi- 
dence, both direct and circumstantial. It has, indeed, no direct evi- 
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dence to support ît. The principal, if not only, circumstance that 
lends some color to this contention is the fact that the pilot supposed 
that the dredge was lying on or nearly on the "ranges" or axis of the 
range lights instead of considerably to the east of that Une, as was 
the fact. The essential inquiry in this connection is not whether the 
pilot was in error as to the location of the dredge relatively to the 
axis of the range lights, but whether, save for the waving of the 
lantern and the single blast from the tug, the Maling would not hâve 
continued on her course without porting her helm. It could not 
hâve been a matter of légal concern to the dredge or tug if the Maling 
by holding her course had run aground. It is clearly established, as 
before stated, that from the time the Maling turned the buoy off 
Edge Moor until she ported her helm after the blast from the tug, 
she steadily held her course, the dredge bearing a point or so on her 
starboard bow. The direct évidence shows, and it also appears from 
the fact that the Maling failed to clear the dredge after swinging sev- 
eral points on a port helm, that if she had continued to hold her 
course she could not hâve collided with the dredge, but, with sufifîcient 
depth of water, would hâve passed a short distance to the east of 
the latter vessel. The pilot testifies positively that, until he was di- 
verted from his purpose by the single blast from the tug foUowing 
the waving of the lantern, he had intended to hold the Maling to her 
course, without change before passing the dredge, and that at thé 
then stage of the tide there was an abundance of water to allow her 
to pass at least two hundred feet east of the position of the dredge 
as shown by the évidence. If his testimony in this connection is 
to be accepted as true, it whoUy excludes any idea that he thought 
either before or after the porting of the Maling's helm that she 
would incur or would hâve incurred any danger of running aground 
by holding to her original course. On the évidence I am satisfied, 
not only that the pilot thought at the time that there was enough 
water to allow the Maling to pass in safety on the easterly side of 
the dredge, but that he was right in so thinking. With an expéri- 
ence of more than twenty years in piloting vessels up and down 
the Delaware river it must be assumed that he had some compétent 
knowledge of the gênerai depth of water at and in the vicinity of 
the place where the dredge lay. It is true that he has a strong in- 
terest in maintaining the propriety of his course on the occasion 
in question. But this circumstance cannot of itself discrédit his 
testimony. No actual measurement of the depth of the water at 
or to the east of the place of coUision appears to hâve been made. 
The évidence discloses a number of loose expressions of opinion 
on the depth of the water, entitled to little or no weight; but it will 
be found that even thèse, when carefully considered as a whole, tend 
to sustain rather than contradict the pilot's statement. The dredged 
portion of the channel by no means included the whole or even 
the greater portion of the width of the channel navigable by vessels 
of considérable size ; and the part of the channel where the dredge 
lay at the time of the colHsion and the adjacent waters on either 
side, although to the east of such dredged portion, were navigable 
and were navigated by such vessels. It is an error to suppose that 
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vessels îp navîgatîng a channel provîded, with range lights are under 
any légal or other obligation to cqnfiné their course. to the Une or 
ax;is of such lights. Range lights a;re in aid of navigation ; but 
such a rulç, if it existed, would tend rather to cause than prevent 
collisions. The dredged portion of the channel had a depth, as 
before stated, of twenty six feet at mean low water ; but other por- 
tions of the channel could safely be and were properly navigated 
by vessèls not of such draft as to be confined to the dredged portion. 
At thctime of the collision the dredge lay 220 feet east of the east- 
erly side of the dredged portion of the channel, yet the Maling did 
not run aground; and there is no satisfactory évidence that the 
water so shoaled eastward from the dredge as to prevent the free 
passage of a vessel of the draft of the Maling at the distance of two 
hundred feet or even much further from the easterly side of the 
dredge. At the time and place of collision the tide was about half 
ebb and four feet above mean low water. An officiai chart of the 
river corrected to October, 1898, was put in évidence by the libelant. 
There is no évidence of any deepening of the channel east of the 
easterly side of the dredged portion between the day of the collision 
and the issue of the chart as corrected, and in the absence of évi- 
dence no assiumption to that eiïect can be made. It appears from 
that chart, not only that at th?Lt stage of the tide there was ample 
depth of water for the Maling to hold her course in perfect safety 
to herself and the dredge without going to the westward of the 
latter vessel, but that the Maling in swinging to starboard under a 
port helmpassed without grounding through shallower water than 
any she would hâve encountered had she continued on her course 
without porting her helm. Under thèse circumstances it must be 
held that the porting of her hçlm was the direct and immédiate 
resuit of the blast from the tug following or in combination with 
the exhibition of the lantern on the dredge. Was not the dredge 
at fault ? Those in charge of her knew that the portion of the river 
in wbich she lay after being hauled eastward on the conclusion of 
the day's work was liable to be traversed by both steam and sail- 
ing vessels. It was the duty of her watchman to watch for, and 
guard against danger to the dredge and her lines from, approaching 
vessels. If itbe assumed that sthe dredge had a right to occupy 
at hight several hundred feet of the channel to the east with her 
unweighted lines and to stop the navigation by other vessels of the 
part of the channel so occupied, it was, at least, her duty either to 
indicate in some manner intelligible to approaching vessels, if prac- 
ticable, the part of the channel so occupied, or promptly to use 
such proper signais as should be adéquate to the protection, not 
only of herself and her lines, but of such approaching vessels. She 
did not adopt any means to inform other vessels of the length and 
position of her port lines. Possibly it was impracticable to do so. 
This rendered it ail the more important that she should hâve been 
vigilant to ayert disaster. Now her watchman certainly was nég- 
ligent in the d|scharge of his duty. As soon as he saw the star- 
board side-light of the Maling he got his lantern, which was close 
at hand, and began to wave it in the manner before stated. It was 
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on his own showing the work of but a moment. When tTie lantern 
was first waved the Maling was aboût five lengths distant from the 
dredge, yet the évidence shows that the hghts ofthe MaUng could 
be seen on that clear night by those on the dredge from the time 
the former vessel turned the buoy ofï Edge Moor, and had the 
watchman been vigilant he should hâve noticed the green Ught of 
the MaHng much earlier than was the case. Had he donc so and 
promptly waved his lantern, although an improper and unauthorized 
signal, in ail human probability no collision would hâve occurred. 
The Maling would hâve had ample opportunity to slow down or 
to clear the dredge to the westward. It seems to hâve been tacitly 
assumed on the part of the libelants that because the dredge was 
engaged in making a public improvement by the authority of the 
government no culpable négligence can be attributed to her on 
account of the disposition she made of her port lines, and that ail 
vessels at their own péril were bound to avoid not only her but 
her lines, whether the position of the latter was or was not known 
to them. But such an assumption involves a clear misconception 
of the law. It is true that what the law authorizes to be donc cannot 
be considered either illégal or wrongful, and that damage or loss 
resulting from the making with proper care and prudence of a public 
improvement pursuant to law is damnum absque injuria. But con- 
tractors for such an improvement, to avoid Hability for résultant 
damage, must as far as practicable employ reasonably safe means 
and methods. The doctrine of damnum absque injuria is wholly in- 
applicable where loss results to third persons from the négligent 
employment of unsafe methods unnecessary to the conduct of the 
work. If it was necessary that the port lines of the dredge should 
at night extend several hundred feet eastwardly, there is no évidence 
showing or tending to show that those lines could not hâve been 
weighted and sunk to the bottom out of the way of passing vessels 
as were her starboard lines. In the absence of such évidence it 
cannot be assumed that it was impracticable so to dispose of the 
port lines. But even if it was impracticable so to weight and sink 
those lines there is nothing in the évidence showing or tending to 
show that it was necessary to hâve them extend so far to the east. 
The unnecessary obstruction of so much of the channel with un- 
weighted lines was a negUgent and wrongful act on the part of the 
dredge for the conséquences of which the Maling should not be 
made to sufïer unless she as well as the dredge was at fault. To 
this négligence were due both the waving of the lantern and the 
signal blast from the tug. But further, the waving of the lantern 
was an irregular and improper signal. Article ii of the régulations 
for preventing collisions enacted by Congress (30 Stat. 96) pre- 
scribes the lights for vessels at anchor. Article 12 is as follows : 

"Art. 12. Every vessel may. If necessaryt In order to attract attention, In 
addition to the lights which she is by thèse rules required to carry, show a 
flare-up light or use any detonating signal that cannot be mistalsen for a 
distress signal." 

The use made of the lantern was wholly unauthorized by law. 
It was evidently a passing signal and, in view of the fact that the 



236 110 FEDERAI' REPORTER. 

yeçsel on which ît was made was at ançhor, was of a grossly mis- 
Içadingcharacter. A close and literal compliance with the require- 
rnepts.of the régulations for preventing collisions is imperatively 
demarijded. The waving of the lantern did not fall within the cate- 
gory ,oî improper signais resorted to only in extremis. Certainly 
the mère fact that the lantern was waved is not évidence that mat- 
ters were in extremis at that time; for it appears that it was cus- 
tomary on the dredge to wave it on the approach of vessels. As 
stated by the witness Coombs, "that was what the watchman was 
supposed to do, take his lantern and wave them off if they came near 
us." Further, it is admitted by the proctors for the dredge that 
"the distance between the Vessels at the time the signal was given 
was ample to permit the steamer to avoid the dredge if the course 
ot the former had been changed when the lantern was fîrst waved." 
It was a fault on the part of the' dredge to use a lantern as a signal 
and that action in combination with the blast from the tug which 
it induced was the direct cause of the porting of the helm of the 
Maling and the conséquent collision. Section 6, c. 69, of the Dela- 
ware Revised Code contains the foUowing provision : 

"Vessels anchorlng In any river, or creek, shall do so out of the channel, 
and as near the shore as they ean with safety; and, when necessary, shall 
moor parallel with the channel, so as to leave a free passage, or they shall 
be held llable, as for gross négligence, In case of collision." 

It may be a serious question whether this statute, in the absence 
of any régulation of Congress to the contrary, was not applicable 
to the dredge, and that vessel in fault for not complying with it. 
Green v. The Helen (D. C-) i Fed. 916. Anchoring in such depth 
of water as to permit the Maling to coUide with her certainly was 
not anchoring out of the channel and as near the shore as could 
be donc with safety. This case is elearly distinguishable from The 
Armonia, 81 Fed. 227, 26 Ç C. A. 338, and The Le Lion (D. C.) 
84 Fed. loii. Hère the dredge was anchored, nçt in the Delaware 
bay, but in the river proper and within the territorial jurisdiction 
of Delaware. But in view of the conclusions already reached re- 
specting the fault of the dredge it is unnecessary to décide this ques- 
tion. The tug as well as the dredge. was in fault and proximately 
contributed to the collision. A single blàst such as was blown by 
the tug is prescribed by rule i, article 1 8, of the régulations for 
preventing collisions, as the signal to.be given in the. case of steam 
vessels approaching each other end on or nearly so in such a man- 
ner as. to involve risk of collision, and such signal and the answer- 
ing blast of a similar character froin the other vessel embody and 
express the intention and agreement of both vessels to pass to star- 
board or, in other words, on the port side of each other. It is a 
passing signal, altogether improper and deceptive when used by a 
vessel at àrichor ; and, if so used ànd a collision occurs, the burden 
rests upon the vessel usîng it clearly to prove that it did not con- 
tribute to such; collision. Hère the proof is the other way. It is 
unnecessary to discuss other alleged faults on the part of the tug. 

I now çomç tp the question whether the Maling was not also at 
fault. Article ,25 of the régulations for preventing collisions (30 
Stat. 96) is as f ollows : 
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"Art. 25. In narrow channels eyery steam-vcssel shall, when It îs safe 
and praetlcable, keep to that side of the f air-way, <?r mld-channel which lies 
on the starboard side of such vessel." 

It is contended on the part of the Maling that this article applies 
only to the case of two or more vessels in motion and passing each 
other in opposite directions in narrow channels. But there is no 
such restriction in the language of the act nor is any reason p'er- 
ceived why such a restriction should be implied. The provision was, 
in my judgment, applicable to Cherry Island channel a short dis- 
tance above the place where the dredge was lying, and had the Mal- 
ing obeyed it the collision would not hâve occurred; for in coming 
down the channel she would hâve been so far to the west that after 
reaching the point where the channel widens to the east she could 
not hâve coUided with the dredge without an unnecessary and aim- 
less change of course. It would hâve been "safe and practicable" 
for the MaHng to keep to the westerly side of the channel and there 
were no "spécial circumstances" rendering a departure from the 
rule "necessary in order to avoid immédiate danger" in the words 
of article 27 of the above act. The Maling was, therefore, at fault 
in being on the easterly side of the channel at the .time of the waving 
of the Tantern and the blowing of the signal blast by the tug. But 
this was not her only fault. The évidence shows that when she was 
thus signaled she was, with her speed through the water and with 
the ebb tide, moving over the ground at the rate of not less than 
ten miles an hour. As soon as the lantern was exhibited the master 
of the Maling asked the pilot, "What signal is that?", and on the 
pilot's replying that he did not know, said to him "It looks as though 
he wants us to pass the other side." Matters were not at that time 
in extremis. The Maling was heading clear of the dredge and at 
a distance, as before stated, of about a third of a mile. A seriously 
contested question, on which much évidence has been adduced, is 
whether the side-lights of the tug were not in position and visible 
to those on the Maling when the lantèrn was first: waved. The view 
I hâve taken of the case has rendered it unnecessary to décide this 
question. If, however, those lights were visible to the pilot and 
he was led to believe'that the dredge and tug were then moving 
eastward his duty was obvious. ' Iri that event, withoUt waiting for 
any signal from the tug he should immediately hâve ported the lielm 
in order to pass to the westward.' But if the tug's side-lights were 
not at that time visible" and he then, as he had theretofore, recog- 
nized the dredge as a stationary vessel, he should without waiting 
until the blast came from the tug, unless sure of his ability to clear 
the dredge by porting, instantly hâve ordered the stopping and re- 
versai of the engines. Had this course been pursued without any 
subséquent porting of the helm the collision would hâve been avoid- 
ed even if the headway of the Maling had caused her to part the 
port lines of the dredge and set her adrift, — a matter of compara- 
tively small moment in view of the fact that the tug with steam 
up was then lying fast to her. Or had the helm been ported only 
after such stoppage and reversai of the engines it would hâve been 
problematical at least whether the collision would hâve occurred, 
or whether the damage would hâve been serious if it had occurred. 
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It îs unneçessarylo discuss other alleged faults on thëpart of the 
Maling. F*or the reasons above given the Maling, the dredge and 
the tug were ail in fault and each contributed to the collision which 
would net, in my opinion, hâve occurred had it not been for the 
fault of ail ofthem. ■ 

The only remaining question relates to the division of damages 
and costs. On this point I hâve had some doubt whether there 
should not be an equal division between the dredge and the Maling. 
As between the tug and the dredge it wôuld be grossly inéquitable 
that the tug should be made to suffer for doing only what she was 
induced by the dredge to do through the waving of the lantern in 
conjunction with the exposed condition of her port lines. The faults 
of the dredge and tug respectively were not whoUy separate and 
independent of each other. There was a causal connection between 
the waving of the lantern and the blast from the tug. There was 
co-operation between the dredge and the tug in inducing the Maling 
to port her helm. On fuU considération, however, I am satisfied 
that on both principle and authority the right of recovery on the 
part of the libelants as against the Maling is limited to one-third 
of the total damages and costs. AU three vessels were in fault. 
Originally the Maling was the only défendant. The tug was brought 
in as a co-defendànt by pétition on the part of the Maling pursuant 
to rule 59 in admiralty. The rule provides that when a vessel is 
brought in the "suit shall proceed as if such vessel * * * had 
been originally proceeded against," and that such a decree shall be 
"rendered by the court in the suit as to law and justice shall apper- 
tain." It can, therefore, be assumed, for the purpose of ascertain- 
ing the proportionate liability of the several vessels, that the tug 
and Maling were originally libeled as co-defendants. Unlike the 
rule at comroon law, contributory négligence in a collision case in 
admiralty does not defeat a recovery. In such a suit between two 
vessels only, if both were in fault, the entire damages resulting from 
the collision must be equally divided between the parties. As stated 
by Mr. Justice Bradley in delivering the opinion of the court in 
The Alabama and The Game-cock, 92 U. S. 695, 697, 23 L. Ed. 763, 
764, "the safety of navigation requires that if they are both in fault, 
they should bear the damage equally, to make them more careful." 
This rule of equality is enforced without regard to any disparity 
in value or in degreé of fault as between the two vessels. In The 
Atlas, 93 U. S. 302, 313, 23 L. Ed. 863, 865, the court said : 

"tlnder the second of the foregolng rules,— -when both -vessels are In fault, 
— the sums representing the damages are added together, and the amount 
Is equally dlvlded between the parties: and that rule prevails In ail cases 
where there Is mutual fault, even thQugh one of the vessels may hâve been 
much more in fault than the other. Fault being Imputed to both vessels, 
and the charge being proved, tjie inqulry which was most to blâme is Imma- 
terlal, as the damages must be divided between the two, accordlng to the 
rule provided in the admiralty courts." 

If a vessel free from fault be injured through the concurring and 
co-operating faults of tWo other Vessels ail the damages resulting 
from the collision may be recovered from either or both of the lat- 
ter. If only one of them be proceeded against and the other be 
not brought in as a co-defendant, there may be a recovery in solide 
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from tHe vessel libeled. But if both of the ofîending vessels be 
proceeded against, the decree must primarily apportion the total 
damages and costs equally between them, reserving to the libelant 
the right, in case of the insufficiency of either of the two vessels to 
pay her moiety, to coUect the deficiency from the other. The Wash- 
ington and The Gregory, 9 Wall. 513, 516, 19 L,. Ed. 787; The 
Alabama and The Game-cock, 92 U. S. 695, 097, 23 L. Ed. 763; 
The Juniata, 93 U. S. 337, 340, 23 L- Ed. 930 ; The City of Hartford 
and The Unit, 97 U. S. 323, 329, 24 L,. Ed. 930; The Civilta and 
The Restless, 103 U. S. 699, 26 L. Ed. 599; The Sterling and The 
Equator, 106 U. S. 647, i Sup. Ct. 89, 27 L. Ed. 98. In the last case 
Mr Chief Justice Waite, delivering the opinion of the court, said : 

"The well-established rule in such cases Is to apportion the damages 
equally between the two offendlng vessels, the rlght belng reserved to the 
libelant to coUect the entire amount from either of them to the extent of her 
st'"ulated value, in case of the inabili^ of the other to respond for her por- 
tlou." 

The same considérations of policy and convenience which require 
an equal division of damages and costs between two vessels in fault, 
where the owner or master of one of them proceeds against the 
other, require a similar division between two vessels in fault, where 
the owner or nlaster of a vessel not at fault proceeds against them 
for damages on account of collision, subject to the paramount right 
of the innocent party to receive fuU compensation by resorting, 
so far as one of the ofîending vessels is insufificient to pay her moiety, 
to the other in order to make up the deficiency. It is true that the 
innocent party should not be made to sufïer by the application of 
the rule of equality as between wrongdoers. In The Alabama and 
The Game-cock, supra, the court, speaking of the innocent partv- 
said: 

"He ought not to sufEer loss by the désire of the court to do justice be- 
tween the wrong-doers. In short, the moiety fuie has been adopted for a 
better distribution of justice between mutual wrong-doers; and it ought not 
to be extended so far as to infllct positive loss on Innocent parties." 

But, subject to thç right of an innocent party, when necessary 
for obtaining fuU compensation, to recover from one of two ofîend- 
ing vessels more than her portion of the damages and costs, the 
rule of equality is strictly enforced as between the wrong-doers with- 
out regard to inequality of fault or of value between them. Such 
being the settled law in case of collision where the libel is filed on 
the part of a vessel without fault against two vessels in fault, it 
seems to foUow as a necessary conséquence that, if ail three vessels 
hâve been guilty of fault contributing to the collision, the total 
damages and costs must be equally divided between them. Pre- 
cisely the same considérations of policy and convenience which 
require equality of division as between two -ofîending vessels where 
one is libeled on the part of the other, or between two offending 
vessels where both are libeled on the part of a vessel not in fault, 
demand equality of division as between three vessels àll of which 
are in fault, where two of them are libeled on the part of the third. 
Certainly the , filing of the libel by one of them against the other 
two cannot entitle the first to an advantage or an immunity with 
respect to damages and costs not possessed by each of the pthers, 
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whenall ofthem fiave been in fault. The circumstances of the col- 
lision fëmàiiiing the same, the quantum of lîability of aiîy one of 
thé thrée vessels cannot be enlargéd or diminished by the position 
she oçcupies on the record as a co-defendant, on the one hand, or 
as plâintiff, on the other, Were it otherwise, the mère arrangement 
of the parties on the record would hâve the efïect of substantially 
altering their liability. Where in a case of collision three vessels 
hâve by their fault contributed to the disaster and they are ail before 
the court, no other rule than that of equality of division of damages 
and costs can, in my judgment, consistently with the doctrine to be 
extràcted from the cases decided by the suprême court or with prin- 
ciple be applied. If thîs rule is not applicable, the détermination 
of the proportionate liability of the several vessels must necessarily 
be left to the discrétion of the court. Such I do not believe to be 
the law. The rule of equality commends itself both on principle and 
on authority. The Brothers, 2 Biss. 104, Fed. Cas. No. 1,969 ; The 
Peshtigo (D. C.) 25 Fed. 488. Had the tug not been brought in as 
a co-defendant the damages and costs must, under the settled doc- 
trine of the suprême court, hâve been equally divided between the 
dredge and the Maling. The latter vessel, in order to relieve her- 
self of a portion. of the burden in the event of her being adjudged 
in fault, brought^ in, under the rule prescribed by the suprême court, 
the tug as a co-defendant, alleging fault on her part contributing 
to the colHsion. That the tug was in fault I hâve no reason to 
doubt. It is true that the tug was induced to give her deceptive 
signal to the Maling by the dredge; but the tug in doing so did not 
act on compulsion. She was a free agent. She was not the mère 
servant of the dredge, bound to ohey its orders. In fact no order ap- 
pears to hâve been given by the dredge to the tug to blow her whis- 
tle;; but had it been otherwise she was not bound to yield obédience. 
The tug is not embraced in the category of vessels so related or 
cofinected with others as to be mère inert, passive, helpless instru- 
ments, without accountability for their movements or signais. Ail 
the vessels hâving been in fault, the Maling cannot be visited with 
more than one-third of the damages and costs. Another third must 
in any event be borne by the dredge. The remaining third would 
pfopèrly be recoverable from the tug, had not the latter been in- 
duced by the dredge to do the précise thing which constitutes her 
fault. As before stated, it would be grossly inéquitable that the 
tug should at the instance of the dredge be made to suiïer in con- 
séquence of the action of the latter vessel. Hère the libelants are 
seeking to obtain compensation for the injuries sustained by the 
dredge. They are precluded, not by estoppel in a strict sensé, but 
by the stibstantîâl justice and equities of the case, from any recovery 
against thé tug. But the fact of the inability of the libelants to 
recover a third of the damages and costs from the tug cannot en- 
large or in any mânner change the primary liability of the Maling 
fçr only one-third of the damages and costs. For the reasons given 
ail the dçimages and costs must b'è divided between the Maling and 
the diredge; the Maling to bear oné-third and the dredge the re- 
maining two-thirds. 

lièt a decree be prepared in accordance with this opinion. 
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MANLBT V. TOW et al. 
(Carcult Court, N. D. lowa, W. D. September 6, 1901.) 

1. Public Lands— Jorisdiction op Cotjhts— Conclubivbnkss of Décision op 

Department. 

A court of equlty bas jurisdietiou to grant appropriate relief to a 
complainant, who bas been deprived of land to wbicb be Is entitled un- 
der the public land lawa tbrough an erroneous construction of the law 
by the land department as applled to the facts found, althougU as to 
the facts the flndings of the department are conclusive.i 

2. Samb — RaiIiROad Grant — Rbtbrbion op Unearned Lands. 

Act May 12, 1864 (13 Stat. 72), grantlng lands to the state of lowa for 
the purpose of alding In the construction of two Unes of rallroad, one of 
•whlch was from Sloux City to the south line of the state of Minnesota, 
provlded that the lands should be patented as eanied by the construction 
of sections of the road, to be certlfled by the governor, and that, if the 
roads were not completed -within 10 years of their several acceptances of 
the grant, the lands granted and not patented should revert to the state 
for the purpose of securlng the completion of sald roads wlthln such 
tlme, not to exceed 5 years, and upon such terms as the state should 
détermine: "provided, further, that, • ♦ * should the state fall to 
complète the sald roads within 5 years after the 10 years aforesald, the 
said lands undlsposed of as aforesald shall revert to the United States." 
In 1866 the lands apportioned to the Sloux City Line were granted by the 
state to the Sloux City & St. Paul Rallroad Company, which constructed 
a portion of the Une, but eeased work in 1872. In 1882 the state declared 
the unearned portion of the grant fort elted, and resumed the same, but 
no action was thereafter taken by the state to secure the completion 
of the Une. Held, that under the terms of the original grant by congress 
such unearned lands reverted to the United States, and became subjeet 
to Act March 3, 1887 (24 Stat 556), providing for the forfeiture ol un- 
earned lands generally, and that the adverse claims of persons entering 
such lands under the public land laws and those clalming through pur- 
chase from the rallroad company must be determined by the provisions 
of that act 
8. Bamk— Act Confirhing Titlb dp Pubchasbrs— Rights dp Subséquent 

Act March 3, 1887 (24 Stat 556), which declared a forfeiture of ail 
unearned lands covered by rallroad grants, and requlred their adjust- 
ment, but which provlded in section 4 "that as to ail lands » • * 
whlch hâve been sold by the grantee company to cltizens of the United 
States tiie person or persons so purchasing In good f aith * • ♦ ghall 
be entitled to the land so purchased," does not entitle one who purchased 
unearned lands from a company after the passage of the act to protec- 
tion as against an actual settler under the homestead laws, whose set- 
tlement and improvement of the land antedated such purchase. 
4 Bame — Construction of Grant — Eppect op Patbnt to State. 

Act May 12, 1864 (13 Stat 72), granted lands to the state of lowa, as 
trustée, to secure the building of a Une of rallroad from Sloux City to the 
Minnesota state Une, but expressly declared that thè lands should be 
used for no other purpose, and should not be incuiribered or disposed 
of untU patented, and provlded that they should only be patented as 
eamed by the construction of çotermlnous sections of the road. Held, 
that a patent issued to the statè' for lands çotermlnous with a completed 
section of the road, but which had not been earned by reason of the 
fallure of the company to complète the road, and whlch, for that reason, 
the state had refused to convey to the company, was limlted by the con- 

» Conclusiveness of décisions of land department, see notes to Hartman v. 
Warren, 22 C. a A. 38, and Carson City Gold & Silver Min. Co. v. North 
Star Min. Co., 28 C. C. A. 344. 
110 F.— 16 
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dltlons of the grant, and dld not operate as a conveyance "to or for the 
use of" the company, withln tlie m^aning of section 5 of Act March 3, 
1887 (24 Stat 556), and that under sald section, In a contest between a 
purchager from the company and a prier settler claiming under the 
homestead laws, préférence should be given to the latter. 

6. SAMB-i^HOMBBTiirAD Entry DP Unbabnbd Lands— Qood Faith. 

The good falth of a homestead settler Is not Impeached by the fact 
that the lanfl;' when he settled upon' It, -was wlthin the Hmlts of a rall- 
road girant, under whlch it had been wlthdrawn from ûiarket, where he 
had khowledge that the terms of the grant had not been complied with, 
nor the land eamed thereunder, and good reason to belleve that It would 
soon be restored to the publie domain, as in fact it was. 

6. SaMB— BONA PlDB PURCHASBRS FROM BaILROAD COMPANY— NOTICE OF ElQHTg 

OF SBTTIiïiR. '''■ ' 

Under the proTiSions of Act March 3, 1887 (24 Stat. 556), conflrmlng the 
tltles of bona. fide purchasers of lands from a grantee railroad company 
whose title failed, or permitting such purchaser to enter the lands where 
the company had no title, a purchaser from a company is chargeable 
wlth notice of the rlghts of one who at the time of the purchase was 
in the actual occupancy of the land, claiming as a settler under the 
homestead laws, and he Is not a bona flde purchaser, wlthln the meanlng 
Of those provisions, as against such settler, but acquires only the title 
and rlghts of his grantor. 

In Equity. On demurrer to bill. 

J. H. Kirig and M. B. Davis, for complainant. 

W. P. Jewett, B. L. Wick, and Carr & Parker, for défendants. 

SHIRAS, District Judge. This case, and a number of others now 
pending in this court, arise under the provisions of the act of congress 
oî March 3, 1887 (24 Stat. 556), providing for the readjustment of 
land grants in aid of railways, and for the forfeiture of the unearned 
portions of such grants ; the contest being between settlers on the 
land, claiming under the homestead laws of the United States, and 
purchasers from the Sioux City & St. Paul Railroad Company. The 
bill herein filed sets forth at length the acts of congress, of the gên- 
era,! assembly of the State of lowa, of the land department, and the 
décisions of the courts, state and fédéral, which afïect the disposi- 
tion of the land described in the bill, to wit, the N. W. i of sec- 
tion 2$, township 95 N., of range 41 W,, situated in O'Brien county, 
lowa, By the récitals in the bill it is shown that under date of May 
12, 1864, congress passed an act granting to the state of lowa, for 
the purpose of aiding in the construction of a Une of railway from 
Sioux City to the south line Of the state of Minnesota, every alternate 
odd-numbered section qf land within jo mileS of the line of proposed 
road, with authority to the secretary of the ititerîor to sélect indem- 
nity lands from the cdd-rnumbéred sections within 20 miles of the line 
nj|,med. In the same aCt congress also g^anted to the state, for the 
benefit of thé McGregpr Western Railwây Company, lands to aid 
in the construction of the line of railway f rom , McGregor westerly. 
It is declared in the act (13 Stat. 72) that the lands granted shall be 
subject to the disposai of the législature of lowa for the purpOses 
naméd in the bill, and for no other; it being further provided that the 
làiids granted should be disposed of by the state in the manner îol- 
lowing, namely : 
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"When the govemor of the sald state shall eertlfy to the secretary of the 
interior that any section of ten consécutive miles of either of said roads Is 
completed in a good, substantial and workmanlike manner as a flrst class 
railroad, then the secretary of the interior shall issue patents to the state in 
lilie manner for a like number, * • * and when certificates of the com- 
pletion of additional sections of ten consécutive miles of either of said 
roads are, from time to time made as aforesaid, additional sections shall be 
patented, as aforesaid, until said roads, or either of them, are completed, 
■when the vrhole of the lands hereby granted shall be patented to the state 
for the uses aforesaid and none other: * * • provided further, that if 
the said roads are not completed within ten years from their several accept- 
ance of this grant, the sald lands hereby granted and not patented shall re- 
vert to the state of lowa for the purpose of securing the completlon of the 
said roads wlthln such time, not to exceed five years, and upon sueh terms 
as the state shall détermine: and provided further, that sald lands shall not 
in any manner be disposed of or Incumbered, except as the same are patented 
under the provisions of this act, and should the state fail to complète the 
said roads within five years after the ten years aforesaid, that the said lands 
undisposed of as aforesaid shall revert to the United States." 

By the provisions of the act of April 3, 1866, adopted by the gên- 
erai assembly of lowa, the Sioux City & St. Paul Railroad Company 
was authorized to undertake the construction of the line from Sioux 
City to the Minnesota state line; and that Company, beginning the 
construction at the state line, built the road to the town of Le Mars, 
in Plymouth county, but no further, ceasing the work of construction 
in 1872. By an act approved March 16, 1882, the gênerai assembly 
of lowa declared: 

"That ail lands, and ail rights to lands, granted or Intended to be granted 
to the Sloux City and St. Paul Railroad Company by said acts of congress, 
and of the gênerai assembly of the state of lowa, which hâve not been 
eamed by said railroad Company by a compliance v?ith the conditions of said 
grant, be, and the same are hereby, absolutely and entlrely resumed by the 
state of lowa, and that the same be and are absolutely vested in said state 
as if the same had never been granted to sald railroad company." Act 19th 
Qen. Assem. c. lOT, § 1. 

By an act approved March 27, 1884, the gênerai assembly enacted 
that ail lands and rights to lands resumed by the act of 1882 were re- 
linquished and conveyed to the United States, the governor of the 
state being directed to certify to the secretary of the interior ail 
lands patented to the state, but which had not been patented to the 
Sioux City & St. Paul Company by the state ; it being, however, pro- 
vided "that nothing in this section contained shall be construed to 
apply to lands situated in the counties of Dickinson and O'Brien." 
The reason for this exception of the land in the named counties is to 
be found in the fact that the Chicago, Milwaukee & St. Paul Com- 
pany had succeeded to the rights of the McGregor Western Com- 
pany, the original beneiiciary of the grant contained in the act of 
congress of May 12, 1864, in aid of the line from McGregor westerly, 
and as such successor had built the road up to and past the point of 
intersection with the Sioux City Line ; and the Milwaukee Company 
was asserting a claim to the lands in O'Brien and Dickinson counties 
on the ground that it had not received the full amount of lands it had 
earned, and that, upon the failure of the Sioux City Company to earn 
the same, they would pass under the grant to the McGregor Western. 
It may be said, in passing, that this claim on part of the Milwaukee 
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Company was denièd by the ruling of the suprême court în iHe case 
of Chicago, M. & St. P. Ry. Co. v. U, S., 159 U. S. 372, 16 Sup. Ct, 
26, 40 L. É/d. 185, it being therein held that lands granted in aid of 
the Une from Sioux City to the state line, but not earned by reason 
of the failure to construct the road between Le Mars and Sioux City, 
could not be claimed and held by the Milwaukee Company under the 
grant in aid of the line from McGregor westward. It may be f urther 
said that the rights of the companies in the lands within the overlap- 
ping limits of the grants at the place of intersection had been settled 
by the décision of the suprême court in the case of Sioux City & St. 
P. R. Co. V. Chicago, M. & St. P. R. Co., 117 U. S. 406, 6 Sup. Ct. 
790, 29 L,. Ed. 928, in pursuance of which a partition of lands had been 
made, and confirmed by a decree of the circuit court for the District 
of lowa. In 1889 a bill was fîled in this court by the United States 
against the Sioux City & St. Paul Company for the purpose of adjust- 
ing the land grant under the provisions of the act of congress of 
March 3, 1887, ^^^ the case was carried to the suprême court, it being 
finally held by that court that the railway company, through its failure 
to complète the entire line to Sioux City, had not become entitled to 
claim ail the lands embraced within the grant, but only the propor- 
tionate share based upon its completion of five sections of the road ; 
that the facts showed that there had been patented to it by the state 
more land than it was entitled to, and therefore the company was 
estopped from asserting any right or claim to the lands in O'Brien 
and Dickinson counties, which had been patented to the state, but 
had not been patented by the state to the company; thus, in efifect, 
holding that thèse lands weré unearned through the failure to com- 
plète the road, and, as such, they reverted to the United States under 
the terms of the originsi grant of 1864, as well as under the pro- 
visions of the act of 1887. The décision of the suprême court was 
under date of October 21, 1895. Sioux City & St. P. R. Co. v. U. S., 
159 U. S. 349, 16 Sup. Ct. 17, 40 L. Ed. 177. The commissioner of 
the land office, by a letter dated November 18, 1895, called the atten- 
tion of the register and receiver of the local office at Des Moines, 
Ipwa, to the status of , thèse lands, stating that the décision of the 
suprême court showed that the title thereof was in the United States, 
and the lands were subject to the disposai of the department, and to 
that end directed that a list of the lands be published, with notice that 
the same would be subject to entry on a day to be named, and that 
ail persons making claims to any part thereof must pive notice there- 
of, and make proof thereof, and in cases of conflicting claims the usual 
method of hearing the same would be foUowed. The complainant 
made claim to the land in dispute in this case under the provisions of 
the homestead law, setting forth her settlement on the land, the con- 
tinued occupancy and improvement thereof, and giving proof of her 
qualifications to make the entry claimed,. The défendant Andrew Tow 
asserted a claim to the land under acontract of purchase made with 
the Sioux City & St. Paul Company under date of March 15, 1887. The 
contest thus initiated was heard ixi due form before the register and 
receiver of the local office, and thence carried before the commissioner 
of the land office, who found in favpr of the complainant, giving her 
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homestead entry a préférence over the right asserted by Andrew Tow. 
The latter appealed the case to the secretary of the interior, who, by 
an opinion filed February i6, 1900, reversed the ruHng of the commis- 
sioner, holding that under the proper construction of section 4 of the 
act of congress of March 3, 1887, the rights of Tow, as a purchaser 
from the railway company, were superior to those of compïainant as 
a settler under the homestead act, and that Tow was entitled to a 
confirmatory patent for the land in dispute. The secretary, in his 
opinion, states the facts to be that the compïainant, Mrs, Manley, 
with her husband, entered into possession of the land in July, 1885, 
at which time they estabUshed their résidence thereon, which was 
continued until compïainant was deserted by her husband, from 
whom she obtained a divorce in 1890; that for a time after such 
désertion compïainant lived with her mother on the adjoining land, 
but then resumed the actual occupancy of the premises, living thereon 
with her children ; that the land had been cultivated and improved 
by the Manleys long prior to the date of Tow's contract to purchase ; 
and that, when the contract of purchase was made, Tow knew that the 
Manleys were in possession of the premises. By the bill filed the 
compïainant challenges the construction placed by the secretary of 
the interior on the provisions of the act of 1887, claiming that it was 
an error of law to hold that the statute, as applied to the facts, gives 
the préférence to Tow, whose contract of purchase was not made 
until after the date of the act of March 3, 1887, and the purchase 
being of à tract of land which had never been conveyed to the rail- 
way company, and which had never been earned by the railway com- 
pany under the terms of the grant of 1864, and which was in the 
actual possession of compïainant, as a settler, when the contract of 
purchase was entered into by the défendant. 

The défendants interpose a gênerai demurrer to the bill, and in sup- 
port thereof some question has been made in the argument upon the 
point whether the controversy is within the jurisdiction of the court, 
under the rule recognizing the finality of the action of the land de- 
partment in the disposai of the public lands. It is well settled that 
the conclusiveness of the décisions of the land department is confined 
to matters of fact, or, as is said by the suprême court in Moore v. 
Robbins, 96 U. S. 530, 24 L. Ed. 848, that, as to the facts upon which 
the décision of the department is based, in the absence of fraud or 
mistake, that décision is conclusive, even in courts of justice, when 
the title afterwards cornes in question; but that in this class of cases, 
as in ail others, there exists in the courts of equity the jurisdiction to 
correct mistakes, to relieve against frauds and imposition, "and in 
cases where it is clear that those officers hâve, by a mistake of the 
law, given to one man the land which, on the undisputed facts, be- 
longed to another, to give appropriate relief." The allégations in the 
bill do not charge that any fraud or imposition has been practiced 
upon the offîcers of the land department, and therefore the facts 
found by them cannot be questioned in this proceeding. The bill 
does charge, in effect, that the secretary erred in his construction of 
the act of 1887, and as a resuit of that error he reversed the ruHng 
of the commissioner in favor of compïainant, and directed the is- 
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suancè df a patent to the défendant ; and thus it is made plain that 
the controversy présents questions of law of which the court can 
rightfûlly entertain jurisdiction. 

On behalf of cofhplainant it is contended that under the peculiar 
language of the land grant act of 1864 the state of lowa had the right, 
upon the failure of the company to complète the construction of the 
entire line of railway from Siôux City to the state Hne, to résume the 
unearned portion of the grant, and to regrant it for the purpose of 
securing the cpmpletion of the proposed road; and therefore it must 
be held that, when the state législature adopted the act of 1882, re- 
suming the uiiearned portions of the grant, it thereby adjusted this 
grant iri such isense that it is excepted from the opération of the read- 
justment act of 1887, the first section of which directs the secretary 
of the interior to immediately adjust "each of the land grants made 
by congreSs to aid in the construction of railroads and heretofore un- 
adjusted." While the action of the state undoubtedly affected the 
status of the lands, and if the state, after the adoption of the resump- 
tion act of 1882, had regranted the unearned lands, specifically de- 
scribing the same, to another company, thereby securing the comple- 
tion of the line of railway, the rights of the latter might be measured 
by the action of the state, yet such grant was not made, and the 
United States continued to hold an interest therein ; for under the 
terms of the grant of 1864 the unearned lands were to revert to the 
United States. Under thèse circumstances it was open to the United 
States to ascertain the extent of the interest which the railway com- 
pany had acquired in the lands embraced within the grant, and to that 
end the land department could rightfûlly act under the power given 
by the readjustment statute of 1887, which power and right was the 
basis of the suit brought by the attornev gênerai in the name of the 
United States against the railway company, and which, being carried 
to the suprême court, resulted, as already stated, in the ruling that 
the company had no right to or title in the unearned lands. Without 
further considération of this point, it must be held that the rights of 
the adversary parties to this suit are to be determined by the con- 
struction of the act of 1887. 

The first question to be considered is whether the provisions of 
section 4 of the act are applicable to persons who did not purchase 
lands from the railway company until after the adoption of the read- 
justment act of March 3, 1887. In the opinion liled by the secretary 
of the interior it seems to be assumed that persons purchasing from 
the railway company after the adoption of the act are entitled to the 
same protection as are thosç who bought before the passage of the 
act. Section 4 declared "that as to ail lands, except those mentioned 
in the foregoing sections, which hâve been sold by the grantee com- 
pany to citizens of the United States, * * * the person or persons so 
purchasing in good faith, his heirs or assigns, shall be entitled to the 
land so purchased." It will be kept in mind that one of the purposes 
of the act of 1887, as declared in its title, was to provide "for the for- 
feiture of unearned lands," and the question presented by the facts 
of this case is whether conigress, when it undertook to provide the 
means whereby lands not earned under the terms of the grant, and 
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which, in ail good faith, belonged to the United States, should be re- 
stored to the public domain, it nevertheless intended to recognize 
the right of third parties to purchase the unearned lands from the de- 
faulting companies without providing any limit of time upon such 
right, and, furthermore, to give to such purchasers préférence over 
actual settlers in possession of the lands so purchased. In the case 
already cited of Sioux City & St. P. R. Co. v. U. S., 159 U. S. 349, 
16 Sup. Ct. 17, 40 L. Ed. 177, it is said: 

"If the terms of an act of congress grantlng public lands admit of différent 
meanings, — one of extension, and the other of limitation, — they mnst be ac- 
cepted in a sensé favorable to the grantor; and, if rlghts clalmed under the 
goTernment be set up against it, they must be so clearly defined that there 
can be no question of the purpose of congress to confer them. Leavenworth, 
L. & G. E. Co. V. XJ. S., 92 U. S. 733-740, 23 L. Ed. 634. Acts of this char- 
acter must receive such construction as -wUl carry out the Intent of congress, 
however difBcult it might be to give fuU efCect to the language used If the 
grants were by instruments of private conveyance. Railroad Co. v. Bamey, 
113 U. S. 618-625, 5 Sup. Ct. 606, 28 L. Ed. 1109. Nothing is better settled, 
this court has said, than that statutes should receive a sensible construction, 
such as will effectuate the législative intent, and. If possible, so as to avoid 
an unjust or an absurd conclusion. Lau Ow Bew v. U. S., 144 U. S. 47-59, 
12 Sup. Ct. 517, 36 L. Ed. 340. Glving efCect to thèse rules of statutory 
interprétation, we cannot suppose that congress intended that the railroad 
Company should hâve the beneût of more lands than it eamed." 

The natural construction of the words used in the fourth section, to 
wit, "that as to ail lands * * * which hâve been sold by the grantee 
Company," would limit the application of the section to the lands that 
had been sold previous to the date of the act. If it be held that the 
section applies also to lands sold after the act took efifect, then, by con- 
struction, the rights of the grantees and purchasers holding under it 
are enlarged as against the rights of the grantor, to wit, the United 
States. Furthermore, if the provisions of section 4 are held to apply 
to unearned lands sold after the adoption of the resumption act of 
1887, then it will resuit in giving the préférence to speculating pur- 
chasers over actual settlers, who hâve spent time, labor, and money 
in the building up homes upon thèse lands, and will be a complète 
reversai of the rule heretofore foUowed by congress, by the land de- 
partment, and the courts in dealing with the disposition of the public' 
domain, to wit, to give the préférence to the actual settler. Thus, in 
Lytle v. Arkansas, 9 How. 314, 13 L,. Ed. 153, it is said, speaking of a 
claim under the pre-emption statute: 

"It is founded in an enlightened public policy, rendered necessary by the 
enterprise of our citizens. The adventurous pioneer, who is found in advance 
of our settlements, encounters many hardshlps, and not infrequently dan- 
gers from savage incursions. He is generally poor; and it Is fit that bis 
enterprise should be rewarded by the privilège of purchasing the favorite 
site selected by him, not to exceed 160 acres. That this is the national f eel- 
ing Is shovrn by the course of législation for many years." 

In Cléments v. Warner, 24 How. 397, 16 L. Ed. 696, it is declared 
that: 

"The poUcy of the fédéral government In favor of settlers upon public lands 
has been libéral. It recognlzes their superior equlty to beeome purchasers of 
a limited extent of land, comprehending thelr improvements, over that of 
any other person." , 
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In Rectolr V. Gibbon, m U. S. 276, 4 Sup. Ct. 605, 28 I.. Ed. 427, 
it îs said: 

"Wheneter congress bas relleved parties from the conséquences of defects 
in thelr tltle, Its aim bas been to protect tbose who, in good f aitb, settled upon 
public lands, and made Improvements thereon. • * * There bas been in 
thls respect In the whole législation of the country a consistent observance 
of the rules of natural rlght and justice." 

In Railroad Co. v. Amacker, 175 U. S. 564, 20 Sup. Ct. 236, 44 
L. Ed. 274, we find the statement that: 

"It was long ago sald by this court 'that the pollcy of the fédéral govern- 
ment In favor of séftlers upon thé public lands bas been libéral. It recog- 
nlzes thelr superlor equity to become the purchasers of a limited extent of 
land, comprehending thelr improvements over that of any other person.' 
Cléments v. Warner, 24 How. 394-397, 16 h. Ed. 695. And, in a later case 
that, 'The law deals tenderly with one who In good falth goes upon tbe 
publie lands with a view of making a home thereon.' Ard v. Brandon, 156 
U. S. 537, 15 fiUp. et. 406, 39 U Ed. 524." 

In Moss V. Dowman, 176 U. S. 413, 20 Sup. Ct. 429, 44 L. Ed. 526, 
the déclaration is that: 

"The obvions purpose of the pre-emptlon and homestead statutes of the 
United States Is to secure to the actual settler the land upon which he bas 
settled, and to give him the prior right to perfeet title by purchase or contin- 
ued occupation. While, undoubtedly, undér the provisions of the statutes 
and the regulatipns of the land department, there are opportuuities for a 
speculator to obtain title to public lands, it must be always remerabered that 
In the eye of the public land laws of the United States tUe speculator is 
never an object of favor. Pre-emptlon and homestead laws were enacted for 
the beneflt of the actual settler, and to that end they should be construed and 
administered. The plaintiff hereln contends that this tract of land was with- 
drawn for flve years from settlement by mère successive entries In the land 
office, and could be kept thus withdrawn In the future indeflnitely, while 
speculators walt such time as it becomes convenlent to them to perfeet title 
by settlement and occupation. The proposition thus made Is so offensive to 
the spirit and purpose of the land laws of the United States that, uniess the 
statutes make such a resuit necessary from a true construction of their lan- 
guage, it ougbt to be rejected. Agaln and agaln bas this court afflrmed the 
proposition that the settler is the beneflclary of the pre-emption and home- 
stead laws of the United States." 

A construction of the readjustment act of 1887, which would resuit 
in giving préférence to persons whose claims originated after actual 
possession had been taken by the settler, would certainly be against 
the rule followëd in ail previous législation and in the judicial dé- 
cisions based thereon, and could not bé justiiîed uniess the language 
of thç' act is so clear to that end that the législative intent to change 
thé, eicisting rule is cleàrly manifested. I can conceive of no equity 
existing in persons purchasing portions of the unearned lands after 
the time when congress, by adopting the act of 1887, had declared its 
purpose to forfeit the uneafned lands, which calls for protection 
either against the United Statfeé, or against actual settlers whose oc- 
cupaftcy and improyements antedate the purchase from the delin- 
quent railway company ; and in view of the settled rules that in the 
construction of grants of the public domain in cases of doubt the 
interprétation most favorable to the government must be adopted, 
and as between rival claimants préférence will be given to the actual 
settler, there seems to be no reason caUing for an enlarged construc- 
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tion of section 4 of the act, so as to extend its benefits to persons who 
hâve become purchasers of portions of the unearned lands after the 
date of the adoption of the act. It is not meant by this that one 
purchasing after the adoption of the act may not hâve equities which 
will be recognized under some circumstances, but the view taken is 
that such a purchaser cannot avail himself of the provisions of section 
4, which gives to the purchaser of lands "which hâve been sold by the 
grantee company" a right to a patent relating back to the date of the 
original certification or patenting, and thus enables the purchaser to 
defeat the rights and equities of third parties coming into existence 
before the date of the purchase, but subséquent to the date of the 
original certification or patenting to the railway company. If the 
construction of section 4, thus indicated, be the correct one, it follows 
that the secretary of the interior erred in holding, as a matter of law, 
that the défendant Tow, who did not become a purchaser of the land 
in dispute until after the adoption of the act of 1887, was entitled to a 
patent under the provisions of section 4, thus preferring him over 
the rights and equities of complainant, which had attached to the land 
long prior to the date of Tow's purchase. If, however, the construc- 
tion indicated of section 4 cannot be sustained, then we are brought 
to a considération of the meaning of the words "certifîed or patented 
by the United States to or for the use or benefît of any company," for 
in section 5 of the act it is declared : 

"That where any said company shall hâve sold to a citizen of the United 
States, * * • as a part of Its grant, lands not conveyed to or for the use of 
such company, said lands being the numbered sections prescribed in the grant, 
and being coterminous wlth the constructed parts of said road, and where 
the lands so sold are for any reason excepted from the opération of the 
grant to said company, it shall be lawful for the bona flde purchaser thereof 
from said company to malie payment to the United States, and thereupon 
patents shall issue therefor to the said bona Me purchasers, his heirs or as- 
signs. Provided, that ail lands shall be excepted from the provisions of this 
section which at the date of such sales were in the bona fide occupation of 
adverse claimants under the pre-emption or homestead laws of the United 
States, and whose claims and occupation hâve not since been voluntarily 
abandoned, as to which excepted lands the said pre-emption and homestead 
claimants shall be permitted to perfect thelr proofs and entries and recelve 
patents therefor." 

The lands in dispute in this case are coterminous with the com- 
pleted sections of the railway, are of the odd-numbered sections 
named in the original grant, but, in efïect, hâve been excepted from 
the opération of the grant by reason of the failure to construct the 
road from Le Mars to Sioux City ; and hence it follows that, if they 
hâve not been conveyed to or for the use of the Sioux City & St. Paul 
Company, within the meaning of section 5, the rights of the home- 
stead claimant must be preferred over those of the purchaser from 
the company. It will be remembered that the state of lowa never 
conveyed or transferred to the railway, or to any one for its use or 
benefit, the unearned lands in O'Brien and Dickinson counties. 
Thèse lands were patented to the state, it being recited in the patent 
that they were for the use and benefit of the Sioux City & St. Paul 
Railroad Company; but, owing to the failure of the company to 
complète the Une from Le Mars to Sioux City, the state refused to 
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patent thenl to tfae Company, and the légal title thereto never passed 
to the Company. It is strongly cohtendêd on part of the défend- 
ant that the transfer to the state was a conveyance for the use and 
benefit pf the compariy, but the tru€ intent and meaning of this pat- 
ent is to be derived îtom a considération of its real purpose, and of 
the authority, with référence to this grant, conferred by the act of 
congress of 1864 iipori' the land department and the state of lowa. 
The act of congress did not nanie the Sioux City & St. Paul Com- 
pany as the grantee of beneficiary of the donation thereby made. The 
act granted the lands to the state df lowa, as a trustée, to secure the 
building of a lîne of railway frbm Sioux City to the Minnesota state 
line ; and it is expressly declared in the act that the lands are granted 
to the statej "subject to the disposai of the législature of lowa for the 
purposes afof esaid, and no other" ; and in the fourth section of the 
act it is declared : 

"That If the sald roads are not completed wlthln ten years from their 
several aeeeptahce of this grant, the sald lands hereby granted aud not pat- 
ented shall revert to the state of lowa for the purpose of securing the com- 
pletlon of sald roads wlthln such time, not to exceed flve years, and upon 
such terms as the state shall détermine: and provided further, that sald 
lands shall not inany manner be dlsposed of or be Incumbered except as 
the, same are patented under the provisions of this act" 

It would havebeen a violation of the terms of the grant if the state 
had conveyed thèse unearned lands to the Company. The secretary 
of the interior had no authority to issue a patent of the lands to the 
state, except for the purposes of, and subject to the limitations con- 
tained in, the grant, and therefore the patent issued to the state must 
be construed in the light of the limitations contained in the act of 
congress, ■çvhich wias the source of the authority of the secretary with 
respect to thèse larids. 

The statement in the patent that the lands named therein are con- 
veyed to the state for the use and benefit of the railway company 
means only that the lands are conveyed to the state to be disposed of 
for tlie use and benefit of the railway company according to the pro- 
visions of the original grant. If the companv had earned the lands 
by completing the entire line of railway provided for in the grant, 
then it would hâve been the duty of the state to hâve conveyed the 
laqds to the company; but it was equally the duty of the state not to 
convéy the lands to the company except as they were earned under 
the terms of the grant, and, the company having failed to earn them, 
it acquired no title or right, légal or équitable, thereto, and it became 
thé duty of the state to hold the lands for the benefit of the United 
States, to whom they reverted under the express provisions of the 
act of 1864. Thus, in the case of Sioux City & St. P. R. Co. v. U. S., 
159 U. S. 349, 16 Sup. Ct. 17, 40 L. Ed. 177, it is said by the court : 

"Another contention Is that, upon the Issuing of the patents of 1872 and 
1873 to the state for the use and benefit of the rallroad company, the title 
vested absolutely In the company, and the lands were thereby freed from 
restralnts of aliénation, from condlttons subséquent, or from llabillty to 
forfelture. In support of this contention référence Is made to Bybee v. 
Rallroad Co., 139 C. S. 668, 674, 676, 11 Sup. Ot. 641, 35 L. Ed. 305; Van 
Wyck v. Knevals, 106 V. S. 360, 1 Sup. a. 336, 27 L. Ed. 201; Wiseonsin 
Cent. E. Co. V. Prlce Co., 133 TJ. S. 496, 10 Sup. Ct 341, 33 L. Ed. 687; Sait 
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Co. V. Tarpey, 142 IJ. S. 241, 12 Sup. Ct 158, 35 L. Ed. 999;- St. Paul & P. 
K. Co. V. Northern Pac. R. Co., 139 V. S. 1, 6, 11 Sup. Ct 389, 35 L. Ed. 7T. 
But thèse are cases, as an examination of them wlll show, In which the 
grant was directly to the railroad company, or in whlch the act of congress 
required that the patents for lands eamed should be Issued, not to the state 
for the benefit of the railroad company, but directly to the company itself. 
In the case now before us the statute dlrected patents to be issued to the 
state for the benefit of the company. So that, untll the state disposed of the 
lands, the title was In It, as trustée, and not in the railroad company. 
Schulenberg v. Harriman, 21 Wall. 44, 59, 22 L. Ed. 551; Iron Oo. v. Ounning- 
bam, 155 TJ. S. 372, 15 Sup. Ct. 108, 39 L. Ed. 183. See, also, Kailroad Co. v. 
Brown, 39 lowa, 655; Sloux City & St. P. R. Oo. v. Osceola Co., 43 lowa, 
318, 321. In the case last named the Sloux City Company was relieved 
from the payment of taxes upon some of the lands patented to the state for 
its benefit, upon the ground that the légal title was in the state, and the 
lands for that reason were not taxable. The question is altogether différent 
from what it would be if patents for thèse lands had been issued, or if the 
state had eonveyed them directly, to that company." 

As I construe section 5, it was intended thereby to give the préfér- 
ence to claimants under the homestead and pre-emption laws, whose 
rights of occupancy were in existence at the date of the purchase 
from the railway company, as to ail unearned lands the title to which 
had not been eonveyed to the company, or, for its use, to some third 
party. To give the préférence to the purchaser under the provisions 
of this section, it must appear that at the date of the sale to him by 
the railway company the title to the land purchased had been eon- 
veyed by the United States to the company, or to some one for its 
use and benefit. A conveyance by the United States of land to a 
third party as a trustée, to be held by the trustée in order to ascer- 
tain whether the railway company will earn the lands, it being the 
duty of the trustée to reconvey the lands to the United States if the 
conditions of the grant are not performed, is not a conveyance to the 
company, or for its use, within the meaning of section 5 of the read- 
justment act. The mère transfer of the lands to the state as a trustée 
did not vest a title thereto in the railway company, nor did the com- 
pany ever occupy a position which enabled it to rightfuUy demand a 
conveyance of the lands from the state. It is well known that the 
company made vigorous efïorts to secure a conveyance of the lands 
from the state, but wholly failed. In the case of Sioux City & St. 
P. R. Co. v. Osceola Co., 43 lowa, 318, — a case arising under the 
same grant, — it was held by the suprême court of lowa "that, as the 
performance of the conditions annexed to the grants by the state 
was left to the détermination of the governor of the state, the railroad 
companieg acquired no property in the land granted until the govern- 
or had issued a patent or certificate, as required by the statute, show- 
ing that the corporations had earned the lands by the completion of 
the road, or parts thereof, as prescribed by the conditions of the 
grant." A person purchasing any part of thèse unearned lands from 
the company would be making a purchase from a grantor in whom 
the title had not vested as a matter of law, and who had not created 
an équitable claim to the lands by a performance of the conditions of 
the grant ; and by such a purchase the légal title would not pass to 
the purchaser, nor would he thereby become possessed of an equity 
superior to the actual settler, who was in possession of the premises 
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atthe date of the purchase. If.this is the correct construction of this 
section, then it follows that, if thé complainaht was, at the date of the 
purchase by the défendant Tow, a bona fide occupant of the premises 
under the homestead laws, she is entitled to be preferred in the dispo- 
sition of this land. The only objection urged against the good faith 
of thé occupancy upon which the complainant bases her claim is that 
at the time such occupancy began the land was withdrawn from 
entry by opération of the grant contained in the act of 1864, and the 
action of the land department based thereon ; it being contended that 
she was â mère trespasser upon the premises. This question is put 
at rest by the ruling of the suprême court in Iron Co. v. Cunningham, 
155 U. S. 354, 15 Sup. Ct. 103, 39 L. Ed. 183, wherein it is said: 

"But it Is sald by the counsel for the company that it was not a bona fide 
homestead daim, because at the tlme the défendant entered upon the land 
he understood that it was a part of a railroad grant. * * * If he did, he 
knew that this railroad grant had been outstandlng thirty-two years, that 
the land was to be réstored to the government if the road was not com- 
pleted withln ten years, and that twenty-two years had passed since the 
tlme fixed by congress for the completlon of the road, and nothing had been 
done. His expectation was (and, under the eircumstances, not an unreason- 
able one) that congress would at some near time interfère to remove ail this 
outstanding claim. Under those eircumstances, and in expectation of such 
removal, he enters upon the land. Can it be said that this entry and occupa- 
tion was with the view of depriving anybody of title, or that it was, as 
against the company, a wrongful entry? If the construction contended for 
were accepted, it would exclude from the beneflt of the act any settler upon 
thèse lands who Icnew that the land he entered upon was within a railroad 
graiat. But législation respecting the public ïands is to be construed favor- 
abiy to the actual settler, and the construction contended for by the canal 
Company seems to us too narrow. If a party entering upon a tract, although 
hé knew that it was within the Ilmits of an old railroad grant, did so under 
the honest belief and expectation that the grant, if not technically extin- 
guighed by lapse of tlme, had remained so long unappropriated by any bene- 
fleiary that congress would shortly résume it, and in that belief determined to 
make for hlmSelf a home thereon, with a view of perfeeting hîs title under 
the land laws of the TJnlted States when the forfelture should be flnaUy de- 
clared, It must be held, we think, that he is, within the terms of this con- 
firmatory act, a bona fide claimant of a homestead." 

In the case at bar the fâcts are that the Manleys settled upon the 
land in dispute in July, I885, long prior to the date of the purchase 
by the défendant. There was, therefore, no claim to bar the right 
of entry by the Manleys, except such as might be asserted on behalf 
of the railway company urider the grant of 1864; but the company 
had ceased work in 1872, and the state had declared a forfeiture of 
the unearned lands in 1882, and therefore the Manleys might well 
assume that the lands would in due time be réstored to the public 
domain, as in fact they were, and therefore, under the ruling in the 
case just cited, the complainant must be hèld to be a bona fide claim- 
ant of a homestead, and as such, to be protected under the provisions 
of section 5 of the act of 1887. Can it be said, under the facts of this 
case, that the défendant Tow is a bona fide purchaser, within the 
meaning of the term as used in section 5? In the case of U. S. v. 
Winona & St. P. R. Co., 165 U. S. 463, 17 Sup. Ct. 368, 41 L. Ed. 
789, the acts of 1887 and 1896 were under considération, and it was 
therein held that : 
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"Our conclusion 1b that thèse acts operate to conflrm the tltle to every 
purchaser from a railroad company of lands certlfied or patented to or for 
its benefit, notwlthstanding any mère errors or Irregularities In the proceed- 
Ings of the land department, and notwlthstanding the fact that the lands 
so certlfied or patented were, by the true construction of the grauts, al- 
though withln the Umlts of the grants, excepted from thelr opération, provld- 
Ing that he purchased In good falth, pald value for the lands, and provldlng, 
also, that the lands were public lands In the statutory aense of the term, sud 
free from indlvldual claims." 

In the case of Winona & St. P. R. Co. v. U. S., 165 U. S. 483, 17 
Sup. Ct. 381, 41 L. Ed. 798, it is said, referring to the acts of 1887 and 
1896: 

"It Is essentlal to the protection of thèse statutes that the party purchas- 
Ing from the railroad company bas no notice by any fact subséquent to and 
Independent of the certification or patent of any defeet In tltle. Such a pur- 
chaser cannot clalm to be one in good falth If he bas notice of facts outside 
the records of the land department dlscloslng a prior rlght" 

It is true that in the case just cited the court was dealing with a 
case wherein the rights of the settlers had attached before the right 
of the railway company under the grant, but the ruling is to the efïect 
that the purchaser will be bound by notice of facts existing outside 
the records of the land department. In other words, thèse acts do 
not change the ordinary rule that one who buys land, which at the 
time is in the actual and known possession of a third party, is charge- 
able with notice of the rights of such occupant. Therefore, when the 
défendant Tow entered into the contract of purchase with the railway 
company, — which was on the I5th of March, 1887, — he knew that 
the complainant was in the open, actual possession of the land, using 
the same as a home for herself and her family. To defeat the rights 
of the complainant, he must become the purchaser of a title which 
was superior to and would defeat the rights of complainant under the 
homestead laws of the United States. The title he in fact bought 
was that of the railway company, and at the time of the purchase this 
alleged title was of no avail against the rights of complainant. At 
the date of the contract of purchase entered into by the défendant in 
1887, the company had wholly ceased work on the road for fuUy 15 
years. The title to the land had never been conveyed to the com- 
pany. In 1882 the State had resumed the unearned lands, and the 
resumption act of 1887 had been adopted. It cannot, therefore, be 
said, in any just sensé, that the défendant was a bona fide purchaser 
of thèse lands, as against the rights of the complainant, she being an 
actual settler and claimant under the homestead act. It is the fact 
of actual settlement for the purpose of creating a home that créâtes 
the equity which is given priority in the disposition of the public 
domain, and this actual occupancy may be based upon a purchase 
from the railway company as well as upon an entry under the pré- 
emption or homestead laws of the United States. This was the prin- 
ciple recognized in the case of Linkswiler v. Schneider (C. C.) 95 Fed. 
203. In that case the facts were that Schneider had purchased the 
land in dispute in that case from the railway company in 1887, had 
entered into the open occupancy thereof, and had spent time, labor, 
and money in building a home upon the premises, and then, in 1896, 
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Linkswfler endeavored to make an eijtry of the land as a homestead 
in the land office at Des Moines, which entry was refused by ail the 
departttients in the land office, and the ruling was affirmed by this 
court. In the case now under considération the settler claims under 
thie liornéstead laws, but that différence does not weaken the weight 
to be giyen to the fact that the coniiplainant was in the actual and 
known possession of the land when Tow endeavored to create a right 
thereto by entering into a contract of purchase with the railway Com- 
pany. , A person cannot be deemed to be a bona fide purchaser or a 
bona fide entryman under the homestead law if at the time he makes 
his purchase from the railway company, or attempts to make an 
entry in the land office, another person is in the actual, open, and 
known possession of the land. In other words, under such circum- 
stances the would-be purchaser or entryman is charged with notice 
of the rights and equities of the actual occupant. 

In the case at bar the conclusion reached is that, as it is shown that 
when Andrew Tow made his contract of purchase with the railway 
Company tl^e complainant was in the actual and open possession of 
the premises, to the knowledge of the défendant Tow, the latter can- 
not, as against the complainant, be deemed to be a bona fide pur- 
chaser of the premises; and, furthermore, that the land in dispute, 
being part of the unearned iands, had npt been conveyed to the rail- 
way company, or for its use, within the meaning of section 5 of the 
act of 1887; and, as the défendant did not enter into the contract of 
purchase until after the adoption of the act of 1887, and until after 
the unearned lands had been declared to be forfeited by the législa- 
ture of lowa, he cannot.be held to be a purchaser in good faith in 
such sensé that he is to be preferred over the complainant. If the 
conclusions thus reached are well taken, it follows that the construc- 
tion given to.the provisions of the act of 1887 by the secretary of the 
interior cannot be sustained as a matter of law, and the allégations of 
the biU show that it was an error of law to award the confîrmatory 
patent to the défendant. In other words, the bill makes a case en- 
titling the complainant to relief in equity against the erroneous issu- 
ance of the patent to défendant, and the demurrer must therefore be 
overruled. 



WESTINGHOUSE MAOH. CO. v. PRESS PUB. CO. et al. 
(Circuit Court, W. D. Pennaylvanla. June 10, 1901.) 

FOHEIGU COBPOBATION8— JUMSDICTIOM- OF FEDERAI. COURTS— SERVICE ON AGENT. 

A fédéral court does not acquire Jurisdiction over a corporation of an- 
other State, domlciled therein, which maintalns no regular or established 
:l>lace ot business or agent within the district where the suit is brought, 
by service of procesa on a person not ,in fact its agent -çy^ithin the dis- 
trict.! 

In Equity. Sur motion tp set aside service and dismiss bill as to 
the Marinette Iron Works Manufacturihg Company. 

1 Service on foreign corporations, see note to Bldred v. Palace Car Co., 45 
C. O. A. 3. 
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Bakewell & Bakewell and J. Snowden Bell, for complainant. 
Way, Walker & Morris and Whitaker & Prévost, for défendant 
Marinette Iron Works Mfg. Co. 

ACHESON, Circuit Judge. The Marinette Iron Works Manufac- 
turing Company, specially appearing by counsel for the sole purpose 
of objecting to the jurisdiction of the court, moves the court to set 
aside the service of the subpœna and dismiss the bill as to it. The 
bill shows that this company is a corporation of the state of Wiscon- 
sin, and domiciled therein, and it clearly appears that it has no regu- 
lar or estabHshed place of business in this district, and has no agent 
in this district. It further appears that R. W. Beardslee, upon whom 
the marshal served the subpœna as "local représentative of Mari- 
nette Iron Works Manufacturing Company," is not the local repré- 
sentative of the company, and does not in any manner represent it. 
It is clear that as to the Marinette Iron Works Manufacturing Com- 
pany the service hère must be set aside, and, under the authorities, 
the bill as to it should be dismissed for want of jurisdiction. Eldred 
V. Palace Car Co. (C. C.) 103 Fed. 209; Eldred v. Palace Car Co. 
(C. C. A.) 105 Fed. 455; Mecke v. Minerai Co., 35 C. C. A. 151, 93 
Fed. 697. And now, June 10, 1901, it is ordered, adjudged, and de- 
creed that as to the Marinette Iron Works Manufacturing Company 
the service of the subpœna be, and is, set aside, and the bill is dis- 
missed. 



SMEDLET V. SMEDLEY et al. 

(Carcult Court N. D. Georgia, W. D. July 3, 1901.) 

RBU0Vit.i> OF Cause to Fbdekal Court— Sepaeablb Controvbrst. 

Plakitiff, in suit against H., B., and S., sought to recorer land, the 
pétition alleging that S. made a paroi gift of the land to plalntlff, and 
put hlm in possession; that plalntlff remalned In possession over seren 
years, wlthout any clalm by S.; that after the glft, and -while plalntlff 
was in possession, S. deeded the land to B., wlthout plalntlffl's knowledge, 
and that thereatter E. deeded it to H., after H. had recelved notice of 
plalntlffl's clalm. The pétition asserted plalntlff had complète title to 
the land, and prayed, if he had not, that he hâve a decree against ail 
the défendants for spécifie performance of the promise of S. to glve hlm 
the land. It also prayed for decree for the land, and for caneellatlon 
of the deeds to E. and H. Held, that there was not a separable contro- 
versy between plaintiff and défendants, so as to allow of removal of the 
cause to the fédéral court* 

On Motion to Remand Cause to State Court. 

T. A. Atkinson and D. J. Gafïney, for plaintiflf. 

Payne & Tye, J. A. Noyés, and Longley & Longley, for défendants. 

NEWMAN, District Judge. This is a motion to remand a case 
removed from the state court. On April 15, 1901, W. T. Smedley 
brought suit in the superior court of Troup county, Ga., against 

1 Separate controversy as ground for removal, see notes to Kobbins v, El- 
lenbogen, 18 C. C. A. 86, and Mecke v. Minerai Ce, 35 O. C. A. 155. 
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W. M,.Hadaway, of th(î state of Alabama, tlae Equitable Securities 
Company, of the state oi New Yoric, and J. M. Smedley, of Troup 
county, Ga. The object of the suit is to recover a certain tract of 
land in Troup county, Ga., together with the rents and profits of the 
same for four years, of the yearly value of $150. The pétition for 
removal States the value of, the land to be $1,500, and this amount, 
with the rents and profits of thé land 'for four years (if this is the 
proper period) at $150 a year, would make $2,100, — more than the 
necessary, jurisdictional amount.., . 

The character of the suit js as folio ws: The plaintifï, W. T. 
Smedley, clain^s that his father, J. M. Smedley, who, in 1882, was 
in possession of and owned the land in controversy, made a paroi 
gift of the same to the plaintifï, and put him in possession thereof, 
and the plaintiff remained continuously in the exclusive possession 
of the land,,wîthout the payment of rent, from about January i, 1882, 
for the space of seven years, and without any claim of dominion by 
plaintiflf's fath,er acknowledged by the plaintiff, and without any dis- 
claimer of title to the land on, |;he part of the plaintiff; that the 
plaintifï made valuable improvements on the land,, of a permanent 
character, consisting of a dwelling house, outhouses, stables, and 
barn, and other houses of like character, of the value of $600, or other 
large sum;' that subsequently to the paroi gift and the taking pos- 
session of the land by the plaintifï as stated, his father, J. M. Smedley, 
on the Qth day of February, 1889, without the knowledge or consent 
of plaintifï, executed to the Equitable Mortgage Company, a foreign 
corporation, of the state of New York, a mortgage deed or lien upon 
this land, together with other lands of said Smedley to the extent of 
about 1,000 acres, to secure certain money borrowed from it, and, 
after giving saîd mortgage lien, sâid J. M. Smedley, finding he was 
unable to pay the debt, on the ist of December, 1898, executed an 
absolute deed of conveyance to the Equitable Securities Company, 
which had absorbed the Equitable Mortgage Company, in extin- 
guishment of his debt and of the mortgage lien, ail without the 
knowledge or consent of the plaintifï, and while he was in posses- 
sion of the land. The plaintifï says that the improvements he placed 
on'the land were put there before J. M. Smedley executed his mort- 
gage thereon; that on the ist day of November, 1899, the Equitable 
Securities Company sold to W. M. Hadaway, and executed to him 
a deed to, the land in controversy, without the plaintifif's consent, and 
while plaintifï was in possession^ and claiming title to the same ; that 
before the exécution of the deed to Hadaway plaintifï put Hadaway 
on notice that the land belonged to plaintifï, and that he intended to 
enforce his rights by légal proceedings, if necessary; that counsel 
for the défendant mortgage company advised the plaintifï that he 
Could not hold the land against Hadaway, whereupon plaintifï made 
a rçnt contract with Hadaway, but with the proviso that it should not 
in any way afïect his rights in regard to the land. The plaintiff as- 
serts that he has complète title to the land, but if, for any reason, he 
has not, he claims that he is entitled to a decree for spécifie perform- 
ance of the voluntary promise of J. M. Smedley to give him the land 
in controversy, against J. M. Smedley, the Equitable Securities Corn- 
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pany, and Hadaway. The further prayers are that the plaintiff hâve 
a decree for the land, and that the deed from Smedley to the Equita- 
ble Securities Company, and the deed from the Equitable Securities 
Company to Hadaway, be decreed to be null and void, and be dehv- 
ered up and canceled as a cloud on plaintiff's title ; that the rent con- 
tract between plaintiff and Hadaway be declared null and void, and 
of no force ; and that such further relief be granted him as he may 
be, in equity and good conscience, entitled to ; and that he may hâve 
a judgment for the value of the improvements, and $600 rent for 
said land, against the said Equitable Securities Company and Hada- 
way. At the May term, 1901, of Troup superior court, W. M. Had- 
away and the Equitable Securities Company filed their pétition for 
removal on the grounds of diverse citizenship and of a separable 
controversy as between them and W. T. Smedley. The plaintiff be- 
ing a citizen and résident of Georgia, and J. M. Smedley being also 
a citizen and résident of Georgia, the claim in the pétition for removal 
is that : 

"This cause, beIng of a civil nature, as aforesald, Is whoUy between cltl- 
zens of différent states, for the reason that the défendant J. M. Smedley, 
named in said suit as a défendant, and alleged to be a résident of said state 
of Georgia, Is only a formai party, and one against whom no substantlal 
relief is sought or can be obtained, and whose présence In the suit is nel- 
ther necessary nor proper as a party therein, the only necessary and proper 
parties to said suit being your petitioner Equitable Securities Company, who 
was at the time of the commencement of this suit, and still is, a corporate 
body under the laws of the state of New York, then and now a résident and 
citizen of the state of New York, and a nonresident of the state of Georgia, 
and your petitioner W. M. Hadaway, who was at the tlme of the com- 
mencement of this suit, and Is now, a résident and citizen of the state of 
Alabama, and a nonresident of the state of Georgia, and plaintiflf, who was 
and stlll is a citizen of Georgia, as your petitioner avers." 

It is then claimed that : 

"In said suit there Is a controversy whlch is whoUy between W. T. Smed- 
ley, as plaintiff, and your petitioner Equitable Securities Company, and your 
petitioner W. M. Hadaway, as défendants, and that said controversy can be 
wholly determlned between said parties above named wlthout the présence 
'of the other party to the suit as named therein." 

The pétition then states the manner in which the separable contro- 
versy exists, as folio ws : 

"(1) A controversy whereby W. T. Smedley, as plaintiff, seeks to recover 
from your petitioner Equitable Securities Company and W. M. Hadaway the 
land and improvements thereon descrlbed in said suit, of the value of flf teen 
hundred dollars, as shown by affldavits hereto attached, and also mesne 
profits or rents of said promises, of the value, as alleged in said pétition, of 
six hundred dollars. The total amount Involved in this controversy, exclu- 
sive of Interest and costs, exceeds the sum and value of two thousand dol- 
lars, and is the sum of two thousand one hundred dollars. (2) A controversy 
whereby W. T. Smedley, as plaintiff, seeks to compel spécifie performance on 
the part of J. M. Smedley, a résident and citizen of Troup county, Georgia, of 
an alleged paroi agreement on the part of said J. M. Smedley to convey to 
him, W. T. Smedley, the lands descrlbed in said pétition. (3) A controversy 
whereby W. T. Smedley, as plaintiff, seeks as against your petitioners Equi- 
table Securities Company and W. M. Hadaway, as défendants, to hâve can- 
celed and declared null and void a certain deed from said Equitable Securi- 
ties Company to said Hadaway. (4) A controversy whereby W. T. Smedley, 
as plaintiff, seeks to hâve canceled and declared null and void as against 
110 F.— 17 
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youf petltiorier W. M. Hadaway a certain contract of rent; eritered Into by 
sald W, T,,Sinedley as tenant of W. M.,;Hadaway." 

I think this stâteiriènt of the Equitable Securities Company and 
Hadaway in their pétition for removal of the grounds upon which 
they claini a sepârable controversy as between themselves and W. T. 
Smedlèy shows on its face that, while there may be somewhat distinct 
issues in the case, there is no sepârable controversy, under the au- 
thorities, with référence to the right of removal. The language of 
the suprême court of the United States in Torrence v. Shedd, 144 
U. S. 527, 12 Sup; Ct. 726, 36 L. Ed. 528 , is quite pertinent hère : 

"But, In ordçr to justlfy sueh removal on the ground of a separate contro- 
versy between dtlzens of différent states, there must, by the very terms 
of the statute, be a controversy 'whlch can be fuUy detennlned as between 
them'; and bythe settled construction of thia section the, whole subject- 
matter of the suit must be capable of belng flnally determined as between 
thém, and complète relief afCorded as to the separate cause of action, wlth- 
»ut' the présence of others orlginally made parties to the suit. Hyde v. 
Ruble, 104 U. S. 407, 26 L. Ed. 823; Corbln" v. Van Brunt, 105 TJ. S. 5T6, 26 
L. Jîd. 1176; Fraser v. Jennlson, 106 D. S. 191, 1 Sup. Ct 171, 27 L. Ed. 131; 
Winchester v. Loud, 108 U. S. 130, 2 Sup. Gt. 311, 27 L. Ed. 677; Shainwald v. 
Lewis, 108 TJ. S. 158, 2 Sup. Ot 385, 27 L. Ed. 691; Ayres v. Wlswall, 112 U. S. 
187, 5 Sup. Ct. 90, 28 L. Ed. 693; Deposlt Co. v. Huntlngton, 117 U. S. 280, 6 
Sup. Ct. 733, 29 L. Ed. 898; Graves v. Corbln, 132 U. S. 571, 10 Sup. Ct. 
196, 33 L. Ed. 462; Brown v. Trousdale, 138 U. S. 389, 11 Sup. Ct. 308, 35 L. 
Ed. 987- As thls court has repeatedly afflrmed, not only in cases of joint 
contràcts, but in actions for torts, whlch might hâve been brought against 
ail: or against any one of the défendants, 'separate answers by the several 
défendants sued on joint causes of action may présent différent questions 
for détermination, but they do not necessaMly dlvide the suit into separate 
controversies. A défendant has no right to say that an action shall be 
several whlch a plalntlff elects to make joint. A separate défense may de- 
feat a joint recovery, but It cannot deprlve a plalntiffi of hls right to prose- 
cute his own suit to final détermination in hls own way. The cause of 
action is the subject-matter of the controversy, and thls is for ail the pur- 
poses of the suit, whatever the plalntifl déclares it to be in his pleadings.' 
Eailroad Co. v. Ide, 114 U. S. 52, 56, 6 Sup. Ct. 735, 29 L. Ed. 63; Pirie v. 
Tvedt, 115 U. S. 41, 43, 5 Sup. Ct 1034, 1161, 29 L. Ed. 331; Sloane v. 
Anderson, 117 U. S. 275. 6 Sup. a. 730, 29 L. Ed. 899; Little v. Giles, 118 TJ. 
S. 596, 601, 602, 7 Sup. a. 32, 30 L, Ed. 269; Hedge Oo. v. PuUer, 122 TJ. S. 
535, 7 Sup. Ct. 1265, 30 L. Ed. 1235." 

This language is cited with approval in Railway Co. v. Martin, 178 
U. S. 245, 20 Sup. Ct. 854, 44 L. Ed. 1055. And again, in the opinion 
in Torrence v. Shedd, this language is used : 

"What the plaintlfC wants is not partial relief, settling hi« rights in the 
property as against thls défendant ftlone, but a complète decree, which will 
give hlm a sale of the entire property, free of ail inciîmbrances, and a divi- 
sion of the proceeds as the adjusted equities of each and ail the parties shall 
require. The answer of thls défendant shows the questions that will 
arlse under this branch of the one controversy, but it does not create another 
controversy. The remedy whlch the plalntiiï seeks requlres the présence of 
ail the défendants, and the settlement, not of one only, but of ail the 
branches of the case." 

In the case at bar the plaintiff elects to hâve ail the parties to the 
transaction àntagonistic to his contention before the court, and he 
is probably right iri making this élection. He sets up a paroi con- 
tract with his father, J. M. Smedley, and, notwithstanding the fact 
that he has hâd, by his claim, seven years' possession (Code Ga. 
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S 3571). Jt is not at ail clear (Harvey v. West, 87 Ga. 553, 13 S. 
E. 693, and cases cited) that the plaintifï should not hâve a deciee 
against J. M. Smedley for spécifie performance, or a decree in the 
nature of spécifie performance, as part of, and as necessary to, relief 
against the Equitable Securities Company and Hadaway. Certainly, 
J. M. Smedley is more than a mère nominal party. The plaintifï 
claims substantial relief against him, and really has no case against 
the Equitable Securities Company and Hadaway unless he has the 
right claimed against J. M. Smedley. As important in this connec- 
tion, see Causey v. Causey, 106 Ga. 188, 32 S. E. 138. The case was 
not removable on the ground of diverse citizenship, nor vsras it 
removable on the ground of a separable controversy. In ■ addi- 
tion to this, there is some doubt as to whether the necessary juris- 
dictional amount is involved in the case. It may be that it should 
not be remanded on this ground alone, but it is impossible to ascer- 
tain from the record in this case how the plaintifï can recover rent 
for four years, or for any time prier to December i, 1898, which 
would make about two and one-third years, and only amount, at 
$150 a year, to $350; and this, added to the $1,500, which is alleged 
in the pétition for removal to be the value of the land, would only 
make $1,850. It is ordered that the case be remanded to the superior 
court of Troup county, from which it was removed. 



WESTERN ASSUE. CO. OF TORONTO. CANADA, T. HALLIDAT et «1. 
(Circuit Court, S. D. Ohlo, B. D. June 4, 1901.) 

L Taxation— FoBEisN Insukance Company— Bonds Dkpositkd. 

Where negotlable bonds are deposited wlth the Insurance commlssloner 
by a forelgn Insurance company, as requlred by Rev. St Ohlo, 9 3660, 
and held by hlm as trustée for the beneflt of policy holders and creditors 
In the United States, such bonds are taxable In that State, under COnat. 
Ohlo, art 12, § 2, provldlng that laws shall be passed taxlng by a unlform 
rule ail moneya, crédits, Investments In bonds, and real and personal 
property, according to Its true value, and Rev. St. Ohlo, § 2731, provldlng 
that such property be so taxed, slnce not only the bonds, as évidence of 
crédits due the company, but ail éléments of value In such bonds and the 
crédita represented thereby, are transferred to and vested In such com- 
mlBsloner In trust, and hence situated In such state, and subject to Its 
laws. 

S. Bamk— Tax on Pkemium8— DotJBLB Taxation. 

Whlle Rev. St Ohlo, § 2745, requirlng every forelgn Insurance com- 
pany to pay, as tax, each year, a specifled percentage of Its premlum 
recelpts, was in force, section 2731 was enacted, requirlng such compa- 
nies to deposit municipal bonds wlth the Insurance commlssloner for tiie 
beneflt of poUcy holders and creditors In the United States. Helà, that 
the payment of such tax on premiums under section 2745 dld not aflfect 
the llabllity of the property of the company brought into the state under 
section 2731 to taxation. 

ft 8amb— List for Taxation— Trustee-Countt Auditob. 

Where the Ohlo Insurance commlssloner has falled to Mat for taxation 
the bonds of a forelgn Insurance company deposited wlth hlm for the 
benefit of pollcy holders, and held by him as trustée, under Rev. St. Ohlo, 
I 3660, as requlred by section 2734, the county audltor may llst sucU 
bonds as provided In sections 2781, 2782. 



260 110 FEDERAL REPORTER. 

On Demurrer tp Amended Bill, 

J. H. Cabell, for plaintiff. 

Ross & Davis and A. F. McCormîck, for défendants. 

THOMPSON, District Judge. The complainant is a foreign fire 
insurance company doing business in Ohio. As a condition upon 
which it is permitted to do business in Ohio, and in compliance with 
the provisions of section 3660 of the Revised Statutes of Ohio, it 
deposited, and has now, and during the years 1895, 1896, 1897, 1898, 
and 1899 had, on deposit with the superintendant of insurance of the 
State .of Ohio $100,000 in bonds, of which $50,000 are in municipal 
bonds of the city of Toledo, Ohio, and $50,000 in municipal bonds of 
the city of Columbus, Ohio. The défendant William H. Halliday is 
auditor of Franklin county, Ohio, and the défendant Nelson A. Sims 
is the treasurer of that county. Halliday, as such auditor, claiming to 
act in pursuance of the laws of Ohio, and upon the ground that the 
above-mentioned bonds are taxable property within the state, has 
assessed them for taxation in Franklin county, Ohio, for the years 
189s, 1896, 1897, 1898, 1899, and 1900, and has levied taxes thereon 
for said years, aggregating the sum of $16,350, which has been certi- 
fîed to Sims, as such treasurer, for collection, and which Sims, as 
such treasurer, will proceed to coUect unless restrained by the decree 
of this court. 

Taxable property is described and defined by section 2731 of the 
Revised Statutes of Ohio, as follows : 

"(Property subject to taxation; when public lands become taxable.) AU 
property whetlier real or Personal in this state, and wliether belonging to 
individuals or corporations; and ail moneys, crédits, investments in bonds, 
stocks, or otherwise, of persons residlng in this state, shall be subject to tax- 
ation, except only such as may be expressly exempted therefrom; and such 
property, moneys, crédits, and investments shall be entered on the list of tax- 
able property as prescribed in this title; ail tracts of land set apart for 
school or mînisterial purposes, and sold by and under authority of law, 
and ail lands which shall be hereafter sold by the TJnited States shall be 
subject to taxation as other lands in this state Immediately after such sale; 
but school or ministerial lands shall not be sold for taxes untU the purchase 
inoney therefor shàll be fully pald, but shall be retumed as delinquent, and 
continue on the duplicate, witli the taxes of each year chargea thereon, 
and added to the tax and penalty due -when the same became delinquent, 
iintll payment be made by the purchaser or his assigna, of such purchase 
money, with the tax and penalty, or the lands resold by the county auditor, 
pursuant to the laws now or hereafter in force for the sale of such lands. 
[56 V. 175, § 1; 71 v. 96, f 78; S. & O. p. 1438 (S. & S. 757).]" 

And the gênerai rule as to who shall list and how they shall list 
Personal property for taxation is prescribed by sections 2734 and 
2735 of the Revised Statutes of Ohio, as follows: 

''(Who shall list Personal property.) Bvery person of full âge and sound 
mind shall list the Personal property of which he is the owner, and ail 
moneys in hls possession, ail moneys invested, loaned or otherwise con- 
trolled by him, as agent or attorney, or on account of any other person or 
persons, company or corporation whatsoever, and ail moneys deposited sub- 
ject to his order, checlt, or draft, and ail crédits due or owlng from any 
person or persons, body corporate or polltic, whether in or out of such 
county; ail money loaned on pledge or mortgage of real estate, although deed 
or other Instrument may hâve been given for the same, if between the par- 
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ties the same Is consldered as securlty merely; the property of every ward 
shall be listed by his guardian, of every mlnor child, idiot, or lunatlc hav- 
ing no guardian, by his father, if living; if not, by his mother, if living; and 
if neither father nor mother be living, by the person having such property 
in charge; of every wlfe by her husband, if of sound mind, if not, by her- 
self ; of every person for whose benefit property Is held in trust, by the trus- 
tées; of every estate of a deceased person, by his executon or administrator; 
of corporations whose assets are in the hands of receivers, by such receivers; 
of every company, flrm or corporation, by the président or principal account- 
Ing oflScer, partner or agent thereof; and ail surplus or undlvided profits 
held by any soclety for savings or bank having no capital stocli, by the prés- 
ident or principal aecounting officer. [62 v. 105, § 4; 75 v. 441, § 1; 76 v. 
28, § 2; S. & S. p. 756 (S. & C. p. 1441).]" 

Section 2735: "(Where Personal property shall be listed.) Every person re- 
quired to list property on behalf of others shall list the same in the same 
township, City, or village, In which he would be requlred to list it if such 
property vcere his ov^n; but he shall list It separately from his own, specify- 
ing in each case the name of the person, estate, company, or corporation, 
to whom it belongs; ail merchants' and manufacturers' stock, and ail Per- 
sonal property upon farms shall be listed in the tovpnship, city, or village 
In whlch the same may be situated; and ail other Personal property, moneys, 
crédits, and investmeuts, except as otherwise sjjecially provided, shall be 
listed in the township, city, or village in which the person to be charged 
wlth taxes thereon may réside at the time of the listing thereof, If such per- 
son réside within the county where the same are listed, and If not, then in 
the township, city or village where the property Is when listed. [62 v. 
105, § 4; S. & S. 756.]" 

How certain corporations shall list their property is directed by 
section 2744 of the Revised Statutes of Ohio, as follows : 

"(Corporations generally; their retums.) The président, seeretary, and 
principal aecounting officer of every canal or slackwater navigation com- 
pany, turnpike company, plank road company, bridge company, Insurance 
company, telegraph company, or other joint stock company, except banklng 
or other corporations whose taxation Is specifically provided for, for whatever 
purpose they may hâve been created, whether incorporated by any law of 
thls State or not, shall list for taxation, verifled by the oath of the person so 
listing, ail the personal property, which shall be held to Include ail such 
real estate as is neeessary to the daily opérations of the company moneys 
and crédits of such company or corporation within the state, at the actual 
value in money, in the manner foUowlng: In ail cases return shall be made 
to the several audltors of the respective counties where such property may be 
situated, together with a statement of the amount of said property which 
Is situated in each township, village, city, or ward therein. The value of ail 
movable property shall be added to the stationary and flxed property and real 
estate, and apportioned to such wards, cities, villages or townships, pro 
rata, in proportion to the value of the real estate and fixed property in said 
ward, city, village or township, and ail property so listed shall be subject to 
and pay the same taxes as other property listed in such ward, city, village, 
or township. It shall be the duty of the aecounting officer aforesald to 
make return to the audltor of state durlng the month of May of each year 
of the aggregate amount of ail property by him returned to the several 
auditors of the respective counties in which the same may be loeated. It 
shall be the duty of the audltor of each county, on or before the flrst Monday 
of May, annually. to furnish the aforesald président, seeretary, principal 
aecounting officer, or agent, the neeessary blanks for the purpose of making 
aforesald returns; but no neglect or f allure on the part of the county audltor 
to furnish such blanks shall excuse any such président, seeretary, principal 
accountant, or agent, from making the returns within the time specifled here- 
In. If the county audltor to whom returns are made is of the opinion that 
false or incorrect valuations hâve been made, or that the property of the 
corporation or association has not been listed at its fuU value, or that it 
has not been listed in the location where it properly belongs, or in cases 
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fwhere no return has been madé to the County auditor, he Is hereby requlred 
tO;proceed to hâve the saine valued and assessed: provided, that nothlng 
in jthls section shall be 80 construed as to tax any stock or interest in any 
joint stock company held by the state. [73 v. 139, § 16 (S. & G. 1446).]" 

Aiid a spécial method of taxing foreign insurance companies is 
provided by section 2745 of the Revised Statutes of Ohio, as foUows: 

"(Retiirns by foreign insurance companies.) Bvery agency of an Insurance 
Company Incorporated by thè authority of any other state or government, 
shall return to the auditor of each county in which such company does 
business, or from which it collects premiums, on or before the first day of 
May, annually, the amoimt of the gross premlum receipts of such agency 
for the prerio.us calendar year in such counties: provided, however, that in 
the case of regular corùpanies, wherein pollcy holders particlpate in the 
surplus ànd éa;rrllngs of the company, dividends or surplus from previous 
payments allowed and used In the payment of current premiums, cancella- 
tion or surrender values, and commissions paid to the citizens of thls state, 
dùring the saine period for which receipts are reported, shall be deducted 
from such gross receipts, and the net amount after such déductions shall be 
the basis of taxation for such companies in the counties, which shall be 
entered upon the tax llst of the proper county, and be subject to the same 
rate of taxation, for ail purposes, that other Personal property is subject to 
at the place where located; and the whole of said tax shall be due 
and payable on the twentleth day of November next ensuing. And it shall 
be the duty of the superinteudent of insurance, in the month of December, 
annually, to charge and coUect from ail such companies such a sum as, 
added to the sum paid to the county treasuries, wiU produce an amount 
equal to two and one-half per cent, on the gross premlum receipts of such 
companies, as shown by their annual statements, under oath, to the insur- 
ance department: provided, however, that if by the laws of any other state, 
terrltory or nation, a larger tax than two and one-half per cent, on such 
gross premlum receipts is charged companies organized under the laws of 
Ohio, then the superlntendent of insurance shall charge a like tax upon com- 
panies from such state, terrltory or nation dolng business in thls state. If 
any such company refuse to pay said tax, after demand therefor has been 
made, or if he shall make any false statement of its gross premlum receipts, 
the superinteudent of insurance shall revoke the license of such company to 
do business in thls state. If, at any tlme, said superinteudent has reason 
ta suspect the correctness of the return made of the gross premium receipts 
bf iany such company, he may, at the expense of the state, make an exam- 
ination of the books of such company, or of its agents, for the purpose of 
verlfying the same. AU taxes coUected under the provisions of thls section 
by the superlntendent of insurance shall be paid by him, upon the warrant 
of the auditor, into the gênerai revenue fund of the state. [91 v. 91; 90 v. 
201; 86 V. 274; 85 v. 183; Eev. St. 1880; 73 v. 139, § 16.]" 

Tlje complainant claims: First. That the bonds in question are 
neither personal property within the state nor do they represent 
crédits or investments of a person residing in the state, within the 
meaning of section 2731. Second. That foreign insurance compa- 
nies are excepted from the opération of section 2744, and tliat the 
only method for taxing such companies is that provided by section 
2745. Third. That complainant has in ail respects complied with 
the requirements of section 2745, and has paid ail taxes levied against 
it thereunder for the years mentioned. The défendants deny the first 
two propositions, and contend that the tax provided by section 2745 
is not a tax on property, but a franchise tax, to be levied in addition 
to the property tax, which should be levied under section 2731 et seq. 

I. Thèse bonds represent investments of the insurance company, 
and it is a physical fact that they are within the state. They évidence 
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debts payable to the bearer or holder, and, being negotiable by de- 
livery, they serve some of the purposes of money in effecting the 
exchange of values. The right of the bona fide holder to enforce 
payment of the debt is evidenced by the bond, but is not lost by the 
destruction of the bond. The debtor, however, cannot be required 
to pay the debt until the bond be produced for cancellation, or its de- 
struction be shown. And although the debt, as a crédit of the holder, 
has a property value independent of the bond v^hich represents it, 
yet the bond, because of its negotiable character, has a property 
value in itself, vvhich may give it a taxing situs distinct from that of 
the holder or owner. State Tax on Foreign-Held Bonds Case, 15 
Wall. 300, 21 L. Ed. 179; State ex rel. Traders' Ins. Co. v. Board of 
Assessors, 47 La. Ann. 1545, 1546, 18 South. 519; Walker v. Jack, 
31 ce. A. 462, 88 Fed. 578. But it is said that the negotiable fea- 
ture of thèse bonds has been suspended and rendered inoperative by 
the law under which they are deposited, and that they cannot operate 
in the market, or serve the purposes which wrould otherwise give them 
spécial value, but must remain idle in the hands of the state, having 
no value other than as évidence of the right of the insurance company 
to demand and receive the debt which they represent ; a right which 
is property, but not property within the state, because it necessarily 
foUows the person of the owner, who résides in another country. 
Thèse moneys are deposited in compliance with the requirements of 
section 3660 of the Revised Statutes of Ohio, which provides as fol- 
lows: 

"Sec. 3660. A company Incorporated by or organized under the laws of a 
foreign government shall deposit with the superintendent of Insurance, for 
the beneflt and security of the policy-holders reslding In this state, a sum not 
less than one hundred thousand dollars In stock or bonds of the United 
States, or the state of Ohlo or any municipality or county thereof, which 
shall not be received by the superintendent at a rate above thelr par value; 
the stock and securlties so deposited may be exchanged from time to time 
for other like securlties; so long as the company so depositiug continues 
solvent and compiles with the laws of this state, it shall be permitted by the 
superintendent to coUect the interest or dlvidends on such deposits; and for 
the purpose of this chapter the capital of any foreign company doing flre 
insurance business in this state shall be deemed to be the aggregate value 
of Its deposits with the insurance or other departments of this state and 
of the other states of the United States, for the beneflt of the policy-holders 
in this state or in the United States, and Its assets and investmenta in the 
United States certifled according to the provisions of this chapter; but such 
assets and investments must be held within the United States, and invested 
in and held by trustées, who must be citizens of the United States, appointed 
by the board of directors of the company and approved by the insurance 
commissloner of the state where invested, for the beneflt of the policy-hold- 
ers and creditors in the United States; and the trustées so chosen may take, 
hold and convey real and Personal property for the purpose of the trust, 
subject to the same restrictions as companies of this state." 

Thèse bonds are part of the capital stock of the insurance company. 
The laws of Ohio require that fîre insurance companies, whether 
domestic or foreign, shall hâve a capital stock of not less than 
$100,000, which shall be invested in bonds, etc., and held for the pro- 
tection and security of policy holders. They are not permitted to 
do business until they provide this fund to meet losses. And, al- 
though foreign insurance companies are required to deposit their 
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botids, etc., wîth the superintendent of insurance, yet so long as the 
compàny. continues solvent, and compiles with the laws of the state, 
it may collect the interest and dividends thereon, and may exchange 
the bonds from time to time for other securities. By the deposit of 
thèse bonds the insurance company pledges them for the payment 
of losses incurred by policy holders, and their negotiable character 
enables them to be readily disposed of for that purpose. Their nego- 
tiability, therefore, is not suspended or destroyed, but is always avail- 
able for the purposes of their deposit. As is said by the suprême 
court of California in People v. Home Ins. Co., 29 Cal. 540 : 

"If the bonds themselveS are property, they are, of course, 'wlthln the 
State'; but, If only évidence of the existence of property in some other form, 
they represent the thlng, whatever it is. They are the outward symbols by 
■whlch Its actual présence is manlf ested, and by means of which it is manlpu- 
lated ànd actually controlled, and through whlch the state can actually sub- 
ject it to its Jurisdiction. For this very purpose, the state requlred thèse 
bonds to be deposited within its reach, as a condition précèdent to the trans- 
action of any business In the state by the owner." 

Every élément of value in the bonds is employed not only to enable 
the company to comply with the law permitting it to do business, but 
to meet the exigencies of that business. The property rights of the 
insurance company in thèse bonds to the fuUest extent are transferred 
to and vested m the superintendent of insurance of Ohio, in trust 
for its policy holders, and may be used by him for the purposes of 
the trust. Falkenbach v. Patterson, 43 Ohio St. 359, i N. E. 757; 
State V. Matthews, Wkly. Law Bul. No. 16 (April 22, 1901) 60 N. E. 
605. There can be no doubt, therefore, that they are property with- 
in the state, and that it is within the power of the gênerai assembly 
of Ohio to tax them in the same manner as the capital stock of 
domestic insurance companies is taxed. People v. Commissioners 
of Taxes, 23 N. Y. 224; British Commercial Life Ins. Co. v. Com- 
missioners of Taxes, 18 Abb. Prac. 118; International Life Assur. 
Soc. of London v. Commissioner of Taxes, 28 Barb. 318; Mutual 
Life Ins. Co. of Buflfalo v. Board of Sup'rs of Erie Co., 4 N. Y. 442. 

2. But has the state passed laws authorizing or requiring the taxa- 
tion of thèse bonds? Are they taxable under section 2731 of the 
Revised Statvites of Ohio ? Section 2 of article 12 of the constitution 
of Ohio provides that "laws shall be passed, taxing by a uniform 
rule ail moneys, crédits, investments in bonds, stocks, joint stock 
companies, or otherwise; and also ail real and personal property, 
according to its true value in money." Section 2731 provides that 
"ail property, whether real or personal, in this state, and whether 
belonging to individuala or corporations, and ail moneys, crédits, 
investments in bonds, stocks, or otherwise of persons residing in this 
state, shall be subject to taxation"; and section 2734, which désig- 
nâtes the persons by whom property shall be listed for taxation, pro- 
vides, among other things, that the property of every person held 
in trust shall be listed by the trustée, and, if any person required to 
list property for taxation fails to do so, it may be listed by the county 
auditor, pursuant to thé authority vested in him by sections 2781 and 
2782 ; so that laws hâve been passed which provide for the taxation 
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of ail property in the state, which, with great particularity, point eut 
how and by whom it shall be listed and valued, and how the taxes 
shall be levied and coUected. Prier to 1867 the only property which 
foreign insurance companies had in the state subject to taxation were 
preminm receipts, and thèse were taxed, and are still taxed, by the 
spécial method provided by section 2745. In 1867 the législature 
passed a law requiring foreign insurance companies to deposit with 
the superintendent of insurance, for the benefit and security of policy 
holders, not less than $100,000 in bonds, etc.; and when the com- 
plainant, in compliance with this law, deposited the bonds in ques- 
tion, they brought property into the state which is subject to taxation 
under the provisions of the laws just quoted. Upon their deposit it 
became the duty of the superintendent of insurance, as the trustée 
holding them for the benefit of the insurance company and its policy 
holders, to list them for taxation; and upon his failure to do so 
the duty devolved upon the auditor of the county. It is doubtless 
true that the taxation of thèse bonds may work a resuit not con- 
templated by the législature or by the taxing ofifîcers of the state, 
and in this case may, in a measure, impbse double taxation upon the 
complainant, but the mandatory provisions of the constitution and 
of section 2731 may not be disregarded, although thèse considéra- 
tions suggest a doubt as to whether the construction given thèse pro- 
visions be the true one. Double taxation, however, may be avoided 
under the provisions of section 3660, by depositing nontaxable bonds, 
and the most serions objection to the ruHng of the court will be 
thereby removed. The demurrer will be sustained, and the bill dis- 
missed, at the complainant's costs. 
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In re CONTINENTAL SECURITY REDEMPTION 00. 

(Circuit Court, N. D. Alabama, S. D. August 24, 1901.) 

No. 126. 

ApPEAL— SUPKKSEDEAS— StATHMKNT OF ReCBIVER'S AcCODKT. 

After appointment of a receirer, the court rendered a decree dlsmiss- 
Ing the bill, and on the same day a separate decree, recitlng the âllng 
of a report by the recelver and the lodging of eîceptlons against it, and 
ordering that the exceptions be referred to a master, and that he pro- 
ceed to hear and détermine them. Appeal was then taken from the 
former decree, and supersedeas had. EeW that, even If the decrees be 
construed as one, the supersedeas did not prevent the making of the 
statement of the receiver's accounts. 

In Equity. 

William H. Denson, for petitioner. 
William Vaughan, for receiver. 
Charles Powell, for défendants. 

SHELBY, Circuit Judge. Under the prayer to the original bill 
in this cause, a receiver was appointed. The record shows that the 
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r#<;eiy«r came into the possession pf valuable assets. At a subsé- 
quent ternj the circuit court çaipeto the conclusion that it did not 
hâve jurisdiction of the parties, and that the amount involved was 
not sufBcient to confer jurisdiçtion, and dismissed the bill by decree 
entered May 2,"}, 1901. The complainants took an appeal to the 
suprême court, and the circuit court certified the question of juris- 
diçtion to the suprême court. The complainants, pursuant to the 
order of the court, gave a supersedeas bond, and the court ordered 
that ail further proceedings be suspended and stayed. On the same 
day that the circuit court dismissed; the bill and discharged the re- 
ceiver, it also rendered a separate decree, which recited that the 
receiver had filed his report as directed, "and that exceptions and 
objections had been lodged against the report" by certain défendants, 
and it was therefore ordered by the circuit court that thèse excep- 
tions and objections be referred to a master in chancery. By this 
decree it was further ordered that the said master in chancery "do 
proceed to hear and to détermine the exceptions to said report of 
said receiver, and to take évidence on the objections made thereto, 
and to report his conclusions seasonably to this court." The master 
in chancery gave notice that he would proceed to hear and dé- 
termine the exceptions on August 27, 1901. The défendant, the 
Continental Security Rédemption Company, thereupon filed the pé- 
tition now under considération, praying that the master in chancery 
be ordered and directed to proceed no further in the statement of the 
account of the receiver, 

The contention of the petitioner is that, the case having been 
certified to the suprême court, and the supersedeas having been 
granted, the master in chancery should be restrained from stating 
the account until the cause lias been determined by the suprême 
court. An examination of the record shows that the decree ap- 
pealed from and certified to the suprême court is the one dismissing 
the bill for warit of jurisdiçtion. The decree directing the statement 
of the account is not superseded. It was in the discrétion of the circuit 
court, in dismissing thé bill, to make such orders as were necessary 
to préserve the assets in the hands of the receiver. For that pur- 
pose it was proper to require a statement of the receiver 's accounts. 
No matter how the suprême court may décide the question of the 
jurisdiçtion of the circuit court, the accounts of the receiver will hâve 
to be settled. The learned counsel for the petitioner contends that 
the several decrees rendered May 27, 1901, should ail be construed 
as one decree. The decrees were in fact rendered and signed separ- 
âtely. If, however, they be construed as one decree, I do not think 
it would alter the case. In a case like this it is the duty of the 
court, even after the supersedeas of the decree dismissing the bill 
for want of jurisdiçtion, to make the necessary orders to préserve the 
fund in the hands of the receiver, The statement which is directed 
to be made of the receiver's accounts is necessary to ascertain the 
amount in his hands. A statement of the account will not place 
the assets beyond the control of any decree the appellate court may 
render. On the contrary, it is a proceeding tending to protect the 
assets, and it is the circuit court's duty to préserve them, notwith- 
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Standing the appeal, Goddard v. Ordway, 94 U. S. 672, 24 L. Ed. 
237; Ex parte Hood, 107 Ala. 520, 18 South. 176; Hovey v. Mc- 
Donald, 109 U. S. 150, 3 Sup. Ct. 136, 27 L. Ed. 888; Ferguson v. 
Dent (C. C.) 29 Fed. i. 

An order will be e'ntered denying the pétition of the Continental 
Security Rédemption Company for an order restraining the master 
in chancery from proceeding to state the account. Motion denied. 



ALEXANDER et al. v. SOTJTHEEN HOME BUILDING & LOAN ASS'N. 
(Circuit Court, N. D. Georgia. November 3, 1900.) 

1. Building and Loan Associations— RECBivBns—STOCKHOLDBBs—PEEFEKENCE. 
Where the affairs of a building and loan association are placed in the 
hands of a receiver for settlement and winding up, the effect is to 
transform ail the stockholders into creditors; and the holders of paid- 
up or fuU-pald stock, or those who gave notice of withdrawal before 
the receiver was appointed, should hâve no préférence over the holders 
of installment stock. 

8. Bamk— LiABiLiTiEs— Shares op Stook— Computation. 

In Computing the liabilities of an Insolvent building and loan associa- 
tion, fuU-paid and pald-up stock on which divldends hâve been regularly 
pald should be computed at its par value; and ail Installment stock, 
whether or not there has been notice of withdrawals or loans made 
thereon, should be computed at its withdravpal value, as determined by 
the by-laws. 

8. SAMB — BORRCWING MbMBBBS— DiVIDBNDS. 

In winding up the affairs of an insolvent building and loan associa- 
tion, the amount of the probable dividend which will be payable to 
borrovi'ing stockholders may be computed and allowed to them as a créd- 
it on their loans, not as a matter of right or even strict equity, but 
rather as a compromise to aid in the speedy collection of the assets. 

In Equity. 

J. L. Hopkins & Sons and Rosser & Carter, for complainants. 
Ellis & EUis, for défendant. 

FARDEE, Circuit Judge. Upon an order of court made upon the 
pétition of receivers reading as follows: "Upon reading and con- 
sidering the foregoing pétition of the receivers herein, it is ordered 
and decreed that said pétition be, and it is hereby, referred to the 
master in this cause, Robert C. Alston, Esq., with direction and au- 
thority, after due notice to the solicitors of record in this cause, to 
take testimony, hear the pétition upon ail the issues of law and fact 
inyolved, and report fuUy to the court as to the subject-matter of 
said pétition, and especially to ascertain and report what would be 
the proper basis for the adjustment, settlement, and collection, at this 
stage of the cause, of the obligations of the borrowing members of 
the défendant, Southern Home Building & Loan Association; and, 
in order that the collection of debts due the association may proceed 
without delay, the master is directed to make his investigations and 
report with ail convenient speed," — the spécial master has submitted 
an elaborate report, fînding substantially that the holders of full-paid 
stock and the holders of stock in the diiïerent classes who bave duly 
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given notice of withdrawal stand upon the same footing of priority as 
other stockholders, and that in settling with borrowing stockholders 
a crédit should be allowed in the nature of an anticipatory dividend 
amounting to 32 per cent, of the amounts paid by said stockholders 
into the loan fiind of the association. To this report certain holders. 
of full-paid stock and certain holders of stock upon which notice 
of withdrawal had been given prior to the apoointment of the receiver 
filed exceptions ; the former claiming that they are not stockholders 
at ail, but creditors, and entitled to be paid by préférence over any 
and ail stockholders ; and the latter claiming that, as they had given 
notice of withdrawal prior to the appointment of the receiver, they 
are creditors with a lien upon the funds of the association, and en- 
titled to be paid by préférence over ail stockholders. After an elabo- 
rate examination and full considération, I am satislîed that the 
master's findihg in regard to thèse two classes of stockholders is cor- 
rect, and the authorities cited by him fuUy sustain his position. As 
the association is in the hands of a receiver, to be wound up and 
liquidated because of the impossibility to carry out the original 
scheme and purpose, it would be rank injustice to allow one class of 
investors to be paid in full at the expense of other investors equally 
innocent of ail fault in the matter. 

As to the crédit in the nature of an anticipatory dividend to be al- 
lowed borrowing stockholders in the settlement and collection of the 
amounts due the association on loans, no exception has been filed; 
but, as the proper settlement of that matter is of prime importance, 
I hâve given it much considération. Wben the bill in this case was 
filed the association was not insolvent, in the proper sensé of the 
term. Thère were no debts to outside creditors of any importance. 
Thé mass of the obligations 6f the association were due and to be- 
come due to its members, who occupied the position of stockholders, 
with the right to become eventual creditors. The association is in 
the hands of the court for settlement and winding up because, for the 
many rèasons stated in thé bill, it is impossible to carry out the ob- 
jects and purposes of the association. The practical eiifect of the 
appointment of the receiver for the purpose of winding it up is to turn 
or transform ail the stockholders into creditors, and thus make the 
association insolvent ; and the course to pursue under the bill is to 
collectthe assets and distribiite them as justice and equity require. 
As the obligations of the association are mainly due to stockholders, 
,so the available assets çonsist of loans to stockholders based on 
shares of stock in the association, and thèse loans must be collected 
in order to make any distribution. In each contract of loan the 
value of the' shares based on installments paid was a material élé- 
ment, and now bas to be dealt with, whether the borrower complied 
strictly with his contract, and paid ail installments as the same became 
due, or after some payments became in default. According to the by- 
laws, every share of class A stock upon which ail monthly payments 
hâve been made may be withdrawn after one year, and every share of 
stock in classes B, C, and D upon which ail monthly payments hâve 
been made may be withdrawn after two years from date of issue. 
The by-laws give fixed and certain rules for ascertaining the with- 
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drawal value of any and ail shares of stock. In settling with the 
borrowing stockholders and collecting the amount of loan, it would 
be very désirable to be able to allow as a crédit on the loan the full 
withdrawal value of the stock upon which the loan was based ; but 
this, which would be just and équitable if the association were to con- 
tinue a going concern, becomes unjust and inéquitable when it is con- 
sidered that the object and purpose of the association cannot be car- 
ried out, and the association must be wound up and its affairs settled 
substantially as an insolvent corporation, in the strict sensé of the 
term ; and this because the effect would be to throw ail the expense 
of winding up and ail the losses upon the nonborrowing stockholders, 
of whom it may be said that, while they are no more innocent stock- 
holders than the borrowing stockholders, yet they are the only indi- 
viduals paying money into this association who hâve received no 
benefit therefrom. As the assets of the association are coUected, it 
will be necessary in the progress of the case to decree an équitable 
distribution, and a considération of the basis of distribution will 
throw some light upon the matter. By the report of the master, 
neither the fuU-paid stock, nor the stock upon which notice of with- 
drawal had been given, is entitled to any priority over holders of in- 
stallment stock ; and whether ail are treated as stockholders or as 
unsecured creditors makes little différence, provided ail are treated 
alike, and just and equal rules are applied in determining the amount 
of stock in the one case, or the amount of debt in the other. The 
holders of full-paid stock paid in the par value thereof, and, according 
to the terms of the contract, hâve ever since received 6 per cent. 
dividend thereon, and this up to the time the receiver was appointed. 
In listing them for distribution either as stockholders or as creditors, 
there seems to be no other fair way than to list them on the par value 
of the stock; and this, it is to be noticed, does no violence to the 
contract. The holders of stock who had given notice of withdrawal 
prior to the appointment of a receiver cannot well be listed on any 
other basis than the withdrawal value of said stock, as determined by 
the rules and by-laws of the association. If thèse propositions with 
regard to the holders of full-paid stock and of certain withdrawn 
stock are correct, it foUows that, in order to do equity in the decree 
of distribution, ail the installment stock should be listed for distribu- 
tion on the basis of its withdrawal value at the time the receiver was 
appointed, as determined by the by-laws of the association. As the 
withdrawal value of the installment stock must then be the basis of 
distribution to holders thereof, it would seem that the crédit or 
anticipatory dividend to be allowed borrowing stockholders in the 
amicable settlement and adjustment of their loans should be based 
upon the withdrawal value of the stock, and not upon the amounts 
paid by them into the so-called loan fund. In addition to this, it is 
to be noticed that the loan fund which was provided for by the origi- 
nal by-laws, and under which, perhaps, a large amount of class A 
stock was subscribed, was in 1897 abolished, and since that date there 
has been no loan fund per se set apart on the books of the associa- 
tion ; and this furnishes an additional reason why the amounts paid 
into the loan fund should not be taken as the basis for an anticipatory 
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dividend. For thèse and other reasons hereinbefore given, I am 
reasotiably clear that the anticipatory dividend to be allowed borrow- 
ing stockholders should be based upon the withdrawal value of the 
stock. 

The spécial master, in his very exhaustive report, after fuUy con- 
sidering the assets of the association, and making apparently very 
libéral déductions for bad loans and insuiificiently secured loans, gives 
the foUowing tabulated statement of the assets of the association: 

Loans on teal eétate $300,000 00 

Loans on etock 68.000 00 

BUls receivable 20,000 OO 

Real estate 40.000 00 

Insurance advanced. 1,250 00 

Office furiilture and fixtnres 500 00 

Arrears oï dues to April 1, 1900 16,050 90 

Interest and premlums due on loans to April 1, 190O 34,421 68 

Cash on hand and in bank 24,637 35 



$504,859 93 

Giving the same considération to liabilities of the concern, he gives 
the following table : 

Amount pald in on installaient stock, class A $372,380 67 

" " " " " " " B 2,866 40 

" ' " " " C 66150 

" " " " « •■ •• p 2,096 50 

paid-up stock 3,505 00 

" " " " full-pald stock 134,100 00 

" " " " sundry accounts 1,278 05 

To thls must be added the amount of dues in arrears, because 

this item has been given a value In the assets 52,177 35 



$569,065 47 



As to expenses of administration, based upon the évidence and his 
own expérience, the spécial master estimâtes said expenses as not 
exceeding $135,000. He submits the following statement : 

"In conslderlng the assets and liabilities of this association, and the prob- 
able anticipatory dividend, It is well to strike from the column of assets 
the value placed therein upon the Items of loans on stock, and to strike from 
the column of liabilities the amount whieh was paid in on the stock pledged 
to secure thls loan; making allowance for the fact that some of thls stock 
Is not pledged for as much as was actually paid in on the stock so pledged, 
and that tiiat stock will be entitled to a dividend after paylng the loan. 
In making allowance for this, it is probably proper to strike from the Ust 
of liabilities $100,000, Instead of $114,215.40, which Is the amount paid in 
on the stock so pledged. Thls would make the estimated value of the assets 
of the association for thls purpose $436,859.93, and the liabilities $469,065.47. 
From the assets there should be deducted the amount of estimated expense 
of winding ap the affairs of the association. Thèse expenses will neces- 
sarily be heavy, because of the nature of the assets of the company, the 
places where located, the expense of foreclosure, and the time to be con- 
sumed, and the varions and many expenses attendant, which are now un- 
foreseen and which may never arise; but provision must nevertheless be 
made for their possibility, and which I hâve heretofore placed at not ex- 
ceeding the sUm of $135,000. This leaves $301,859.93 to be distrlbuted to 
the $469,065.47 of liabilities, which Is about stxty-five per cent. Owing to 
the possibility of érror In thèse calcula tlons, both as to allowing too much 
for- assets and too little for expenses and liabilities, I find that the anticipa- 
tory dividend to be allowed in accordance with this report should be thirty- 
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two per cent, of the amount pald into the loan fund by the borrowing mem- 
bers." 

It is to be noticed that as a resuit the spécial master, after libéral 
déductions for bad loans and insufficiently secured loans, and after 
making a very libéral estimate for expenses of administration, finds 
that there will be realized for distribution the sum of $301,859.93. 
It may be that this conclusion is an overestimate, but it is to be hoped, 
in the interest of the beneiàciaries, that it is the reverse. For the 
matter in hand, however, I assume it to be substantially correct. 

From the évidence in the case, and such other facts as hâve reached 
me on investigation, a substantially fair estimate of the obligations 
of the association which will be entitled to share pro rata in the de- 
cree of distribution is as foUows : 

Par value of pald-up stock ? 3,505 

Par value of fuU-paid stock 134,100 

Withdrawal value class A stock 450,000 

Withdrawal value class B stock 3,124 

Withdrawal value class stock 721 

Withdrawal value class D stock 2,285 

Making a total of $503,735 

It results that on the basis of the master's estimate of the fund 
which will be collected for distribution, and the above estimate of 
obligations to participate pro rata in the distribution, a dividend of 
50 per cent, can be made when the assets are ail collected. The 
strictly correct rule to follow in winding up this association would 
undoubtedly be to first coUect ail the assets, and then distribute ; but 
in view of the fact that the eventual distributees are nearly ail debt- 
ors, and from the peculiar contracts between the association and its 
members there is an inchoate equity in each case, and considering 
further that, until that equity is taken into account, few, if any, col- 
lections can be made without litigation involving great delay and 
much expense, I am of opinion that it is to the interest of ail stock- 
holders, borrowing and not borrowing, to fix an anticipatory crédit 
or dividend which the receiver may allow in ail cases where collections 
are made without litigation and without unnecessary delay, and that 
that crédit or anticipatory dividend should be fixed at 50 per cent, 
of the withdrawal value of the stock involved on the 3d day of April, 
1900. It is not to be understood that the allowance of this antici- 
patory dividend is a matter of right or even strict equity, but rather 
as a compromise to aid in the speedy collection of the assets. If it 
is accepted by the borrowing stockholders, I am satisfîed it will resuit 
in advantage to ail concerned, and will give a larger dividend in the 
final decree than will follow if the receiver is compelled to resort to 
litigation. If the allowance is not accepted, the fund will be in no 
worse condition, because the receiver has been authorized to deal 
fairly — perhaps more than fairly — with the borrowing stockholders. 
A decree will be entered in accordance with the views herein ex- 
pressed. 
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OOLTRANH v. BALTIMORE BUILDING & LOAN ASS'N OF BALTIMORE 

CITY. 

In re OATJLK et al. 

(Circuit Court, D. Maryland. June 17, 1901.) 

1. Building AND Loan AasooiATiOKs— Distbibution op Assbts in Insolvenct— 
Prefsrbnobs as betwbbn Mbmbebs. 

A ïuatureâ notice of wlthdrawal glven by a member of a building 
association holding pald-up stoclî, as permltted by the terms of hls con- 
tract, doés not operate to térmlnate his membershlp and convert him 
Into a créditer entitled to préférence of payment over the other mem- 
bers in the distribution of the assets of the association in Insolvency, 
contrary to the express provisions of the by-laws. 

8. SAMK— NOTICB OF WlTHDKAWAL. 

Where certiflcates of pald-up stock issued by a building association 
gave the holder the rlght to wlthdraw and hâve his stock redeemed, 
Bubject to the provisions of the by-laws of the association, which re- 
quired 30 days' notice of intention to wlthdraw to be glven, the status 
of a holder of such a certiflcate as a member of the association is not 
aflected by a notice of wlthdrawnl glven less than 30 days before the 
commencement of proceedings in Insolvency against the association. 
8. 8amb— Efpbct OP QiviNo Notice op Withdkawal. 

Even where the by-laws of a building association give a holder of 
paid-up stock the rlght to wlthdraw and receive the amount of his 
stock on givlng a stated notice, a member who bas glven such notice 
as to stock whleh has matured, but not been paid, Is entitled to no préf- 
érence in payment over other members when the assets of the association 
■ are taken , In charge by a cpnrt of equlty for distribution in insolvency 
proceedings. The provisions of the by-laws prescribing the order In 
whlch payments ehall be made to the différent classes of members In 
the regular course of business apply orily so long as the association is 
a golng concern, and do not govem the distribution of Its assets In in- 
solvency, and a member who has glven notice of wlthdrawal is not by 
that fact glven any superlor equlty whlch entitles hIm to a préférence 
over others who hâve not. 

In Equity. In the matter of the intervening pétitions of Florence 
A. Caulk and Helen M. Norris. On exceptions to report of John 
C. Rose, spécial master. 

The petitloners allège that they were the holders of full-pald stock in the 
défendant association, and ha:d glven notice prior to the filing of the bill 
m this case that they desired to, wlthdraw thelr stock. The petitloners al- 
leged that by givlng such notice they became creditors of the association, 
and were entitled to be pald In fuU out of Its assets in préférence to such 
stoçkholders as had not glven such notice. On the 17th day of September, 
1900, the spécial master filed hls report, maklng 38 findlngs of fact, and 
reaching 7 conclusions of law. So jnuch of thèse flndings of fact as are 
materlal to the questions ralsed by the exceptions may be briefly stated as 
follows: The Baltimore Building & L6àn Association was a Maryland cor- 
poration. Among the varions classes of stock Issued by It was a full- 
pald stock, for whlch the subscrlber at the time of subscriptlon paid its 
fuU par value In cash. In the ^rly years of the existence of the association, 
upon this character of stock It contracted to pay interest or divldends at 
the rate of 8 per cent per ànnum, payable semiannually. Subsequently 
it changed its by-laws so that upon ail full-pald stock issued thereafter It 
undertook to pay but 6 per cent, per annum, payable semiannually. The 
change of by-laws dld not purport to affect the rate of interest or dlvidend 
payable on the full-pald stock issued Isefore the change was made. The 
petitloners were the holders of full-paid stock, some of it being the S 
per cent, stock, and some the 6 per cent They Uad pald par value for that 
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stock, and they had recelved the Interest or dlvidends whlch tlie associa- 
tion had agreed to pay. Mrs. Norris" had glven notice to the association on 
the 28th of February, 1900, that she desired to withdraw the full-paid 
ehares held by her, and Mrs. Caullî gave a similar notice on the 161h day 
of March, 1900. The association aciinowledged the receipt of thèse notices 
upon the days upon whlch they were respectlvely given. At no time sub- 
séquent to January 1, 1900, were the total assets of the association suffleient 
to hâve repaid to its stockholders the amount they had pald Into It. On 
the 21st day of March, 1900, a receiver for the association was appointed 
by this court. The debts due by the association to persons other than its 
stockholders were trifling in amount. The by-laws of the association were 
amended from time to tîme. The provisions of such of them as are rele- 
vant to any of the questions in this controversy appear from the master's 
discussion of his conclusions of law. To the flndings of fact no objection 
bas been made. The intervening petitloners hâve excepted to the master's 
conclusions of law, whlch, with the reasons in support of them, were sub- 
stantially as follows: 

"First Conclusion of Law. If the amendments made in 1899 to the by- 
laws of the défendant corporation are binding upon the petltioners, the peti- 
tloners are not entitled, by reason of their having given notice of with- 
drawal, to any préférence in payment over the stockholders who bave not 
given such notice. 

"Reasons for the First Conclusion of Ijaw. The cases whlch give préfér- 
ence in the distribution of the assets of an insolvent building association 
to a member whose withdrawal notice has matured before the association 
stopped business do so upon the ground that the by-laws of such association 
clearly provide for such préférence, and that under such by-laws the effect 
of a matured withdrawal notice is to terminate the membership of the mem- 
ber who gives It, and to convert him into a quasi credltor as agalnst the 
other members who hâve not given such notice. Walton v. Bdge,« 10 App. 
Cas. 33. The language of the flrst paragraph of section 1 of article 7 of the 
by-laws of the défendant association, as amended in May. 1899, expressly 
déclares that a withdrawal notice does not 'constitute a withdrawal or ter- 
minate the membership, or give to the person filing such notice the status 
of a credltor, or create any rights of action, légal or équitable, against 
the association, or In any manner alter or disturb his rights and dutles as 
a membèr.' This by-law was evidently drawn by some one entirely fa- 
mlliar wlth the cases In whlch the right of a withdrawing member to prefer- 
entlal payment has been discussed by the courts. Its language Is aptly 
phrased to négative every assumptlon upon whlch such préférence has been 
based when such préférence has been upheld at ail. 

"Second Conclusion of Law. That If the amendments made to the by- 
laws of the défendant corporation In May, 1809, are not binding upon the 
petitloners, their withdrawal notices had not matured at the time of the 
appointmentjof a receiver In this cause. 

"Reasons'Tor the Second Conclusion of Law. By the express tenns of the 
certificates of paid-up stock held by the petitloners, they were redeemable, — 
that is, withdrawable, — subject to the provisions of the by-laws of the asso- 
ciation, 'thlrty days* notice of intention to redeem being necessary.' The 
requirement that a stockholder desiring to withdraw his or her stock shali 
give thlrty days' notice of his or her intention so to do is found In section 
2 of article 6"of the by-laws of 1891. It appears that only five days elapsed 
between the filing of the notice of withdrawal of one of the petitloners 
and the appolntment of the receiver in this cause, and only twenty-one days 
between the filing of the notice of the other petitioner and the appolntment 
of such receiver. It is obvions that, If the by-laws of 1899 are not binding 
upon the petitloners, their rights as agalnst the association are governed by 
the by-laws in force when they became members, and by the terms of their 
certificates of stock, and that thlrty days' notice was required from them 
of their intention to withdraw before their withdrawal notices matured. 

"Third Conclusion of Law. That the court of last resort of the state of 
Maryland has never declded whether or not a stockholder of an Insolvent 
building association, who has given notice of withdrawal of his stock 
110 F.— 18 
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before the déclaration of Insolvency, Is entltled, when the association is be- 
Ing wound up by a court of equity, to a préférence in the distribution of the 
corporate assets over tbose stockholders who hâve net given such notice. 

"ReasoDs for the Third Conclusion of Law. The counsel for the petitioners 
in the argument before the spécial master strenuously argued that the court 
of appeals of Maryland had decided that under the circumstancgs mentioned 
in the third conclusion of law, and exlstlng In this cause, stockholders who 
had given such notice of withdrawal before the déclaration of Insolvency 
were entltled to prlority of payment over those stockholders v?ho had not 
given such notice. They relied upon the foUowing casés: Gaehle's Piano 
Mfg. Oo: V. Berg, 45 Md. 113; Hennighausen v. Tischer, 50 Md. 583; As- 
sociation V. Priée, 88 Md. 165, 41 Atl. 53, 42 L. R. A. 206; Baltimore 
& O. Relief Ass'n Cases, 77 Md. 566, 26 Atl. 1045; Falley v. Fee, 83 Md. 
83, 34 Atl. 839, 32 L. R. A. 311. A careful examination of each of thèse cases 
shows that the précise question was not necessarily Involved in any of them, 
and was not decided. In the case of Gaehle's Piano Mfg. Co. v. Berg, 45 Md. 
113, the association was still a going concern. It was sued at law by a stock- 
holder who had exercised the right given hlm by its charter and by-laws 
to withdraw hls stock. The court of appeals held that the by-laws said 
that a wlthdrawing member had the right to withdraw, and to receive what 
he had paid for his stock, wlthout any abatement for the losses Incurred 
by the corporation. It further held that this by-law was valld and binding 
upon the corporation, and that therefore the stockholder was entltled to 
be repaid what he had paid In on hls stock; and this, too, although the cor- 
poration, before he had given notice of withdrawal, had sufCered losses. 
The other stockholders were stlU carrying on the business of the corpora- 
tion. AU that the décision of the court of appeals in this case amounted to 
was that if the stockholders chose to guaranty by their by-laws to any of 
their number the right to withdraw and take out ail he had paid in, whether 
the corporation had sufCered losses or not, they were bound, so long as they 
continued to operate the corporation, to carry out the agreement they had 
made. In the case of Hennighausen v. Tischer, 50 Md. 583, the corporation 
was a building association, strictiy, as the Gaehle Manufacturlng Oompany 
was not. It was being wound up by a court of equity. The appellee in the 
case was a member of the association who had borrowed money f rom it, 
and who had given a mortgage to it. He had also bought the unredeemed 
shares of certain members who had given notices of withdrawal. He 
clalmed the right to crédit against his mortgage indebtedness the amount 
which should hâve been paid on thèse unredeemed shareg, according to the 
by-laws, at the time the notices of their withdrawal matured. The receivers 
denied his right to such crédita and said he ought to file his claim as a holder 
of thèse unredeemed or free shares with the other stockholders or creditors. 
The court said: 'The wlthdrawing members had given written notice of 
their withdrawal, and the secretary had entered on their books the sums they 
were entltled to withdraw. As shareholder, a member is liable for his propor- 
tion of losses, but as créditer he is entltled to recover the amount due him, 
Independcnt of ail losses. The balances asslgned him by wlthdrawing mem- 
bers must be presumed to hâve been ascertained after allowing ail déduc- 
tions to which the wlthdrawing members, the asslgnors, were then subject 
or liable.' AU that is necessarily decided by the court in this case was that 
the wlthdrawing member could not be charged with losses incurred after he 
had ceased to be a member, and that the amount due hlm after deductiug , 
ail losses to which he was liable had been deflnltely ascertained, and that, 
having been so ascertained, such ascertalnment was binding on the other 
members. If the amount he was entltled to receive had been so ascertained, 
and such ascertalnment was concluslve upon the other members, it obviously 
would hâve been unnecessary and contrary to the established prlnclples of 
courts of equity to hâve driven hlm to a new proceedlng, or to hâve compeUed 
hlm to wait to a subséquent stage of the pendlng proceedlng to get this 
already definitely flxed and ascertained crédit upon the claims of the associa- 
tion against him. The court therefore held that he was entltled to a crédit 
as against his mortgage for the amount of the sums entered on the books 
by the secretary as the withdrawal value of the shares so asslgned to hlm, 
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The question whether the détermination by the secretary woiild hâve beeti 
blnding upon the corporation and the other stockholders, had it beeu a mis- 
taken one when made, was not presented in the case, and was not passed 
upon by the court, whlch, Indeed, had no data upon the subject beforc it. 
The court said: 'There is no sufficient évidence of insolvency of the corpora- 
tion In this case. The proceedings under whlch the receivers were appointed 
are not made a part of the record. Non constat that the assets of the West 
Saratoga Building Association are not sufficient to pay its debts.' 

"The case principally relied upon bv the petltioner was that of Associa- 
tion V. Price, 88 Md. 155, 41 Atl. 53, 42 L. B. A. 206, This was a suit at 
law. The Southern Building & Loan Association was a Tennessee corpo- 
ration. The plaintlff, appellee above, was a holder of stock thereln. The 
by-laws of the corporation provided that 'withdrawn stock wlU be paid for 
In the order In whlch notice is glven, but the association shall not be re 
quired to use In the payment thereof in any one month. wlthout the con- 
sent of the board of dlrectors, more than one-half of the net receipts of 
the loan fund for that month.' The plaintlff on the 21st day of December, 
1896, whlle the corporation was a golng concern, gave such notice of with- 
drawal. On the 16th day of Aprll receivers were appointed for the corpora- 
tion by the courts of Tennessee. A few days thereafter the plaintlff sued 
eut an attachment agalnst the défendant corporation for the amount he 
had sought to wlthdraw from It. The défendant corporation appeared in 
the attachment proceedings and pleaded the above provisions of its by-laws, 
and averred facts showlng that, under sald by-laws, plaintlff was not en- 
titled to présent payment. The plaintlff in hls replication confessed the 
truth of the facts alleged in the plea, but said that 'when the notice was 
glven, recelved, and accepted, the plaintiff became a credltor of the associa- 
tion to the amount owing on the sald vsrithdrawn stock, under the chartei- 
and by-laws of the défendant, and subject to the charter and by-laws,' and 
that the provisions of the by-laws by whlch the plaintlff was limited to 
payment in order and ont of one-half of the net receipts were made upon 
the condition that the défendant would continue its business according to 
its charter. The replication further alleged that the corporation had con- 
tracted with the plaintlff so to continue Its business, but that on the 16th 
of Aprll, ISST', being a Tennessee corporation, It was by a decree of the 
chancery court of that state placed in the hands of receivers, who took 
possession of Its assets In Tennessee, and that the défendant ceased to do 
business In the manner provided by its charter and by its contract wlth the 
plaintlff, and ceased to hâve any receipts whatever applicable to the pay- 
ment of withdrawn stock. The défendant demurred to this replication. 
The case went to the court of appeals on the demurrer, and the question In- 
volved was one of pleadlng, purely. The plaintlff by its replication had 
alleged that the défendant had contracted with him to continue to do busi- 
ness, and that the limitations on hls right to demand présent payment for 
hls withdrawn stock were condltloned upon the performance of this con- 
tract by the défendant. The demurrer confessed the truth of thèse alléga- 
tions. The court of appeals held the replication good, as on its face it 
clearly was. It Is famlllar law that. If a party to a contract Itself ren- 
dors impossible the performance of conditions Intended for its protection, 
it cannot, as agalnst the other party, rely upon the nonperformance of those 
conditions. The case was one between the wlthdrawlng stockholders and 
the corporation. The other stockholders were not parties. Moreover, from 
the statement of the court it would appear that the practical resuit reached 
was substantially the same It would hâve been had the corporation been 
woimd up in equity, and its assets dlstributed among the stockholders wlth- 
out préférence or prlority. The court sald that, In determining the amoimt 
of the Terdict to whîch the plaintlff was entitled, the losses suffered by the 
corporation had been taken Into account. If In point of fact thèse losses 
were so taken into account, the prlnclple for whlch the défendant corpora- 
tion and its receivers are contendlng in this case was applled. There is no 
question, of course, that the withdrawlng stockholders will, when the assets 
of the corporation are ready for distribution, be entitled to receive what 
they hâve paid Into it, less their share of its losses. The case of Association 
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V. Priée Is therefore not In tiny sensé an authorlty for the contention that 
the wlthdrawlng stockholders are entitled to payment In full, without re- 
gard to what losses the association bas suflFered. In the subséquent case of 
Cook y. Association, 90 Md. 284, 44 Atl. 1022, the court of appeals expressly 
declared that the case of Association v. Price, as presented to it, was one of 
the exercise of the right of withdrawal, unaffected by the question of in- 
Bolvency wlth whlch the Maryland court had nothlng to do, the Tennessee 
decree havlng no extraterrltorlal efCect. In the opinion In the Cook Case, 
supra, the court of appeals refers, and apparently with approval, to a 
number .of the cases In other states whlch upheld the rule for whlch the 
défendant building association and Its recCivers in thls matter are con- 
tendlng. It is not necessary, however, to draw any inference from such 
citations. It is true, as the eounsel for the petltioner says, that the ques- 
tion of the relative rights of the wlthdrawlng and nonwithdrawing stock- 
holders was not before the court, and was not passed on by it. It is equally 
true that no such question was before the court In the earlier case of 
Association v. Price. The déclaration of thè court of appeals in the Bm- 
met Building Ass'n Case shows that that tribunal understood the effeet 
of the Price Case as that case has been above explalned. The case of 
Falley v. Fee, 83 Md. 83, 34 Atl. 839, 32 L. R. A. 311, concerned the wlnd- 
Ing up of the insolvent Order of the Iron Hall. The Order of tlie Iron 
Hall agreed with the persons who became its members that, if they would 
pay certain assessments for a perlod of seven years, the order would at 
the end of that perlod pay to them the sum of $1,000. The court of ap- 
peals held that those persons who had before the appolntment of the re- 
ceivers actually completed their seven years of payment became entitled to 
receive the sum of ?l,0OO each, and were entitled to be pald that sum be- 
fore any divldend ont of the assets could be pald to those members who 
had not yet completed thelr payments. The case was decided very largely 
upon the authorl^^ of Baltimore & 0. E. Co. v. Employés' Relief Ass'n, 77 Md. 
596, 26 Atl; 1045, to be presently dlscussed. The agreement among the 
members of the Iron Hall was substantially that those who had begun 
their payments flrst should flrst be pald In full, and that those who be- 
gan thelr payments later should take thelr chances. If the scheme was 
valld at ail, there was no reason why the rule of flrst pay flrst pald, laid 
down by the members themselves, should not be followed by the courts. 
In the case of Baltimore & O. R. Co. v. Employés' Relief Ass'n, T7 Md. 
566, 26 Atl. 1045, a mutual llfe and accident Insurance association was be- 
ing wound up in a court of equity. It was there determined that claims 
for indemnlty for death and accident whlch had matured by the happening 
of the death or the accident before the wlnding up of the association be- 
gan were entitled to a préférence over the claims whieh had not then ma- 
tured. It seems to hâve been conceded In thls case that the claims for In- 
demnlty for deaths which happened before the wlnding up were preferred. 
The dispute was as to the right of the members whose claims were for 
weekly payments for an indefinlte perlod as an indemnlty for injuries 
suflfered by them before the wlnding up began to stand in the same cate- 
gory with the holders of matured death claims. The court held that they 
so stood. The case, however, Is a récognition in the state of Maryland of 
the doctrine laid down in Mayer v. Attomey General, 32 N. J. Eq. 815, and 
which has since been generally followed in this country, vlz. that, in a 
mutual llfe Insurance association or order, claims for indemnlty whlch 
had matured before the wlnding up are entitled to be paid In full before 
any payments can be made to those members whose claims hâve not ma- 
tured at that time. The mie is différent in the case of Insurance com- 
panies not mutual. The distinction is based upon the fa et that in a mutaal 
Company ail the insui-ed are partners, but that by the terms of the associa- 
tion, and of the contracts between it and Its members, that partnership 
terminâtes upon the maturlty of the certiflcate or policy. When such mem- 
bership terminâtes, the person whose membership has s6 terminated ceases 
to be a partner in the concern, and becomes, as against those who con- 
tinue in the business, although not necessarily against outside creditors, a 
eredltor, and as such entitled to payment in préférence to any distribution 
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among those who still remain partners. There can be no question that sub- 
stantially the same reason was glven by Earl Selborne and Lord Black- 
burn for holding that members of insolvent building associations whose 
notices of wlthdrawal had matured before the association had stopped busi- 
ness were entitled to preferential payment out of the asscts. Walton v. 
Edge, 10 App. Cas. 33. It is Important to observe, however, that there is 
one great practical dlfiference between a building association whose mem- 
bers give notices of wlthdrawal, and an Insurance association furnlshing 
Indemnlty agalnst death, Injury, or other casualty. The event upon which 
the maturity of the Indemnlty certificate or policy of the Insurance asso- 
ciation dépends Is one whlch happens independent of the action or volition 
of the beneficiary. The wlthdrawal notice given by a member of a build- 
ing association is his voluntary act. In the former case there can be noth- 
ing akln to a race of diligence among the policy holders. In the latter 
case there can be, and usually Is. In the partlcular cases of the petitloners 
now under considération, It Is admltted that they dld not lînow that the 
association was insolvent, and that they did not belleve It was, when they 
gave thelr wlthdrawal notices. It Is obvlous, however, that, as a gênerai 
rule, when a building association Is movlng towards Insolvency Its wlth- 
drawal notices will Increase In number, and that while it will usually be 
Impossible to show that those glving them had any deflnlte knowledge that 
the association was Insolvent, or even to show that they belleved it was, 
It will still remain llkely that, as a rule, those notices will be glven 
by those people who hâve, or whose frlends bave, the best means of ob- 
talnlng accurate knowledge as to what the situation of the association Is. 
A rule of préférence which favors persous so situated at the expense of 
the others Is not one whlch will commend Itself to a court of equlty. It 
must be admltted, however, that the rule laid down in Baltimore & O. K. 
Oô. V. Employés' Relief Ass'n is based upon a doctrine which is susceptible 
of a logical extension to the case of building associations, however great 
the practical différence In the conséquences whlch follow from the applica- 
tion of that doctrine may be. The court of appeals of Maryland, however. 
In the two subséquent cases of Association v. Price and Association v. 
Cook, has not itself recognlzed the case of Baltimore & 0. K. Co. v. Em- 
ployés' Relief Ass'n as an authority controUing the action of the courts of 
Maryland in the distribution of the assets of insolvent building associations. 
The courts of the TJnited States are not, for the sake of following the Mary- 
land court, bound to do what the latter court has not seen fit to do. 

"Fourth Conclusion of Law. That the petitloners are not entitled, because 
of thelr having given the notices of wlthdrawal whlch they dld give, to 
any préférence or priority in payment over the other fuU-paid stockholders 
of the défendant corporation who had not, before the appolntment of the re- 
celver in this case, given any notice of wlthdrawal. 

"Reasons for the Fourth Conclusion of Law. There is a direct and irree- 
oncilable confiict among the authorities as to the rlght of a member whose 
notice of wlthdrawal had matured at the time an insolvent association stop- 
ped business to be preferred over the other stockholders. It is beliéved, 
however, to be well settled that those members whose notices hâve not 
matured at the time of such stoppage of business stand on no difCerent 
footing from those members who hâve not glven any notice at ail. It is 
the English cases which upheld the doctrine of the préférence of the mem- 
ber whose notice had matured. Those cases are, however, qulte as clear 
to the efEect that one whose notice has not matured is entitled to no préf- 
érence whatever. Thus in one case the by-laws requlred six months' notice 
of wlthdrawal. The notice was glven on October 8, 1886. The association 
stopped business B^ebruary 14, 1887, something over four months latev. 
The member who gave it was entitled to no préférence. In re Sunderland, 
36th Unlversal Bldg. Soc. (1890) 24 Q. B. Dlv. 394; In re Ambition Investment 
Bldg. Soc. [1896] 1 Ch. 89. It has already been shown that the wlth- 
drawal notices of the petitloners In thls case had not matured at the time 
the recelver was appolnted. 

"Fifth Conclusion of Law. That the petitloners, even if It were held that 
thelr notices of wlthdrawal had, under the by-laws, matured before the ap- 
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polntmçnt of a reeelver In thls cause, are nôt, because of their havlng gWea 
Buch notices, and of the maturity o( such n6tices, entitled to be paid In préf- 
érence to the other stockholders who had glven no notice of withdrawal. 

"Eeasons for the Flfth Conclusion of LaW. It has already been shown tUat 
the question has not been deelded In Maryland. I bave been referred to no 
case In whlch it has been passed upon by a fédéral court, and my own re- 
search has not discovered any such case. It Is useless to attempt to recon- 
cile the cases elsewhere. It cannot be done. The conflict among them is 
direct. The court Is therefore at liberty to adopt that rule whlch seems 
to it to be most nearly in accord wlth the prlnciples of equity and the 
proper construction of the contracta between the parties. In Eugland the 
authorltatlve case is that of Walton v. Edge, 10 App. Cas. 33, where the 
question was fully consldered by the house of lords. Earl Selborne and 
Lord Blaclîburn, who dellvered opinions, held that the whole question was 
one of the construction of the rules or by-laws. If by the by-laws the mem- 
ber upon expiration of hls notice of withdrawal is entitled, if the association 
was a going concem, to be paid as soon as the' f unds permit, bis right at the 
expiration of his notice becomes flxed, and is a right to be paid so soon as 
the f unds sufflce, after paying ail clalms upon them prier to hls. Noth- 
Ing that can subsequently occur, whether it be insolvency of the associa- 
tion or what not, can change his Hghts, or put any one ahead of him or 
upon an equallty wlth him who was not ahead of hlm or who was not upon 
an equallty wlth him when his notice matured. It follows that the Eug- 
llsh rule holds that members who hare glven notices of withdrawal hâve 
among themselves the right of préférence In the order in which their notices 
of withdrawal mature. Accordlng to the English rule, assumlng, for the 
sake of argument, that the notices glven by thèse petitioners had matured 
at the tlme of the appointment of the reeelver, they would stlll be post- 
poned to the payment of ail the other stockholders whose notices of with- 
drawal had matured prier to thelrs. In re Mlddlesborough, Redear, Saltburn- 
by-the-Sea, and Cleveland District Permanent Beneflt Bldg. Soc, No. 2, 53 
Law T. (N. S.) 203. Such Is the Engllsh rule, and such, very briefly, is the 
reasoning upon 'which it rests. If It shall be adopted as the law by this 
court, the members who hâve glven notices of withdrawal, and whose no- 
tices of withdrawal had matured at the tlme of thé appointment of the re- 
eelver, Would be entitled, after the payment of ail the clalms of outslde 
credltors, to be paid in the order In which their notices matured, belng pre- 
ferred in that order to each other and to other stockholders otherwlse in like 
case wlth them, but who had elther glven no notices of withdrawal, or whose 
notices of withdtawal, if glven, had not matured at the tlme of the appoint- 
ment of the reeelver. The great weight of American authority holds the con- 
trary doctrine, viz. that a member of a building society tvho has not been 
paid the withdrawal value of his stock loses ail right to a préférence in 
payment when assets of an insolvent association are taken In charge by a 
court of equity for distribution among those havlng claims on them, and 
thls in spite of the fact that hls notice of withdrawal had- matured before 
the winding up of the association had begun, and in spite of the fact that 
at the tlme he gave hls notice of withdrawal and at the tlme it matured he 
had no knowledge or belief that the association was insolvent. The leading 
case on the subject is that which Is usually known as Chrlstian's Appaal, 
102 Pa. 184. In thls case, under by-laws which it would be dlfflcult to dis- 
tinguish in any important respect from those in force when the petitioners be- 
came stockholders of the défendant corporation, certain stockholders had 
glven notices of withdrawal. Those notices had matured, and they had re- 
celved orders on the treasurer for the payment of the withdrawal value of 
their stock. Thèse orders had been glven more than six months before the 
association made Its asslgnment. The court held that the provisions in the 
by-laws of such associations provldlng for withdrawals implied that at the 
tlme such members received thé withdrawal value of their stock there Is 
left a ïeasonable proportion of the assets of the association for the other 
members, and when this is not so, as it is not when the association has be- 
come insolvent, they hâve lost ail their right to a préférence. And accord- 
Ingly it was held that the stockholders who had glven their withdrawal 
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notices, and whose ■wlthdrawal notices had matured, and who had received 
orders from the treasurer for the payment of the withdrawal value of their 
stock, were not preferred to other stockholders. It was sald that had the as- 
sociation suftered losses, resulting from bad investments made after they 
withdrew from the association as active members, they would not be required 
to stand any share of such losses, but in that case, as in that of the peti- 
tioners In this case, the évidence dld not show that any such losses after 
withdrawal had in fact occurred. The same conclusion was reached by 
the court of appeals of Kentueky in Reddick v. Association, 49 S. W. 1075. 
There the court said that, looking beyond the mère language of the by- 
laws and statutes, it is manifest that thèse withdrawal contracts are pro- 
vlded for with respect to going concerns only. Forwood v. Eubank (Ky.) 
50 S. W. 255. The suprême court of Missouri, in the case of Hohenshell v. 
Association, 140 Mo. 566, 41 S. W. 948, followed and approved the décision 
in Christian's Appeal, and held distinctly that, if the association was Insol- 
vent at the time the notice of w^ithdrawal was given and accepted, the 
stockholder glving such notice had, on the subséquent winding up of the 
association by a court of equity, no préférence over those stockholders 
who had not given any such notice. To the same effect is the décision of 
the suprême court of Illinois in the case of Gibson v. Association, 48 N. 
E. 580, which approves the earlier case in the appellate court of Illinois 
of Ohapman v. Young, 65 111. App. 131. The same doctrine has been up- 
held by the suprême court of lowa in the case of Rabbltt v. Wilcoxen, 
103 lowa, 35, 72 N. W. 306, 38 L. E. A. 183. Substantially the same doc- 
trine was applled in the case of Post v. Association, 97 Tenn. 418, 37 S. 
W. 216, 34 L. E. A. 201. There the stock of one of the members had been 
declared matured. He was entitled to receive its par value. He did not 
actually draw it, and the association afterwards went Into the- hands of 
receivers, and it appeared that at the time his stock was declared matured, 
in point of fact, had he been charged with his proper share of losses, it 
would not hâve been matured. It was held that he was entitled to no préf- 
érence. End. Bldg. Ass'ns (2d Ed.) § 514, says: 'The truth is that there 
le implied in the very essence of the building association scheme an agree- 
ment between the members of every association, in the light of which ail 
other agreements and rules and by-laws must be read, and to which they 
must be conformed, and that is the agreement that ail burdens shall be 
equally borne, as ail profits equally shared; that the whole enterprise shall 
be concluded, and the rights and obligations of the participants in it shall 
be adjusted upon a basls of strict mutuality, equallty, and faimesa. • * * 
There is nothing in the mère fact that one has given a certain number of 
daj's' notice that he wants his money whereby he is. Ipso facto, Invested 
with an equity to receive it prior to that of one who has not given such 
notice. There is therefore nothing to counterbalance, much less to out- 
weigh. the inequitableness of permitting him to take the fund belonging to 
his fellows in order to pay himself. * * * In short, the order prescribed 
by the by-laws of a building association for the payment of money out of 
its treasury to the différent classes of holders of ordinary stock in the 
regular course of its business does not apply to the distribution of its as- 
sets when Insolvent.' The other récent text-books — that Is to say, Thomp. 
Bldg. Ass'ns (2d Ed.) g 148, and Thornt. & El. Bldg. & Loan Ass'ns (2d Ed.) 
§ 329 — do little more than state the différent décisions without apparently 
recognizing their hopeless confliet. Xo American cases bave been cited 
to me in which the précise question involved In thls appeal was expressly 
declded in conformity with the EngUsh rule. In the case of Moore v. Asso- 
ciation, 50 S. O. 89, 27 S. E. 543, the suprême court of South Carolina held 
that a member who had given notice of withdrawal could malntaln an attach- 
ment agalnst the assets of an insolvent building association. The case 
was very similar to that of Association v. Price, 88 Md. 155, 41 Atl. 53, 42 
I... E. A. 206, and, as in that case, was very possibly declded rightly upon 
the pleadlngs as they stood. The défense made by the association in the 
South Carolina case was the purely technical one that a member of the 
association could not sue the association at law, belng a partner In it. To 
this technical défense the technical answer that the withdrawal termlnated 
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the meiiberBWp and converted him from a debtor to a créditer was held 
a sufficient reply. A rery slmllar ruling was made In the case of Association 
V. Sllverman, 85 Pa. 894. But Silrerman's Case, if construed to support 
the Engllsh doctrine in the éase of an insolvent building association, was 
expressly overruled In the subséquent case of Christian's Appeal, 102 Pa. 
184, already clted. 

"After ail the reasonlng of the Engllsh and American courts is boiled 
down, It cornes very much to this: The American courts say that it is clear 
that the provisions of the by-laws were not Intended to apply to insol- 
vent associatlotis. The provisions of the by-laws governing w^ithdrawals, 
lilie many of the provisions of the by-laws with référence to borrowing 
members, are obviously intended and are equitably applicable only so long 
as the association Is a going concem, from whlch ail the memlsers may 
ultimately hope and expect to receive approximately equal beneflts. The 
Kngllsh courts say that the by-laws do not provide that members whose 
notices of wlthdrawal hâve matured before the association bas ceased do- 
ing business shall upon its subséquent ceasing to do business be deprived 
of the right to be pald In fuU. If the members had wanted to provide for 
sueh a eontlngency, they could hâve done so. If they had not done so, the 
courts wlU enforce thelr agreements as they flnd tliem. One argument is, 
perhaps, as strong as the other. The real question to be considered, there- 
fore, by this court, Is which rule would practically be the most équitable, 
and the least 'llable to abuse. Members who hâve given notice of witli- 
drawal are dlstingulshed from the other members of the association merely 
by that fact. They are entltled to no extra privilèges, because they are ex- 
posed to no extra burdens over those of ail thelr fellow stockholders. They 
hâve glven thelr notice of wlthdrawal. If they actually get thelr money 
before the association goes Into the hands of the courts, they are, in the 
absence of fraud, entltled to malntaln the advantage they hâve thus gained. 
It is admltted that when the association goes Into the hands of a receiver 
the right to glve further notices of wlthdrawal ceases. Why should not the 
right cease as well to be pald on notices of wlthdrawal already given? 
Bquallty Is equity. There Is no reason In the nature of things why one 
stockholder who has not gotten hls money ont of the association should get 
any larger share of hls money from the association than any other stock- 
holder, unless there was some specifle contract or some spécial equity in 
hls case that glves him the préférence. Nor wlU a court of equity be ready 
to construe doubtful provisions of the by-laws Into a specifle contract giving 
one shareholder such an Inéquitable préférence over hls fellows. Nor can 
courts of equity Ignore the practical considération that if the rule be laid 
down that members whose notices of wlthdrawal liave matured before the 
windlng up of the association begins shall be preferred over other stock- 
holders, In the long run, and In nine associations out of ten, the practical 
effect will be that those persons who hâve the best means of knowing what 
the condition of the association Is (that is to say, the officers and employés 
of the association, and their friends) will, in the distribution of its assets, 
be preferred to the great body of the stockholders, and especlally to those 
who are poor and ignorant, and who will not hâve given notices of wlth- 
drawal. Nor can the courts, if they apply the Engllsh doctrine, eseape 
from the practical conséquence of It by laylng down the rule that such no- 
tice shall not create préférence If the person who gave It, at the time he 
gave it, had reason to belleve that the association was insolvent. An in- 
qulry as to whether a member giving such notice knew of the insolvency 
would always be troublesome, would from the nature of the issue to be 
determlned glve rise to a state of feeling calculated to Impede the cheap 
and speedy windlng up of the association, and would usually be uuproductlve 
of any clear and certain resuit. The safe and équitable nîle, as it seams to 
me, Is that which has In the last few years received rapid and almost 
gênerai récognition from the American courts* and that Is that If a member 
gives a notice of wlthdrawal whlch matures when the association is actually 
insolvent, although Its insolvency may not be known or suspected by the 
person giving such notice, and before the member giving the notice is pald 
the wlthdrawal value of hls stock, the association ceases to do business 



COMBANï T. BALTIMORE BUILDING à LOAN ABS'M. 281 

«Bfl Is wonnd up In eqntty as an insolvent corporation, such uiember haa 
«o priority over other stockholders." 

Joseph B. Seth, for intervening petitioners. 

Russell & Winslow, Richard S. Culbreth, Morton Schaeffer, Fielder 
C. Slinghiff, and Randolph Barton, for défendant association and its 
receivers. 

MORRIS, District Judge. I concur in the reasoning and con- 
clusions of the spécial master as set forth in his very learned and 
carefully prepared report. I overrule the exceptions and confirm the 
report, and will sign an order denying the claim of the intervening 
petitioners to be paid in préférence to other stockholders who had 
given no withdrawai notice. 
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CITY. 

In re TWINING et al. 

(Chcult Court, D. Maryland. June 17, 1901.) 

t. BUILDINO AND LoAN ASSOCIATIONS— DISTRIBUTION OF ASBKTS IN INSOLTENCT 

—Status of Holders op Full-Paid Stock. 

A building and loan association, liavlng the power to do so, issued 
whàt was called "fuU-paid stock," the subscribers for -whlch pald in 
the full par valu* in cash, and were entltled to recelve and were paid 
Interest or dlvidends thereon semlannually at a flxed rate. Installaient 
stock was also issued, on whlch no Interest or dlvidends were ever cred- 
Ited or pald. The holders of both classes of stock were entltled to with- 
draw on givlng a stated notice, and on such withdrawai holders of full- 
paid stock received back what they had pald In, and holders of install- 
ment stock the amount paid in, with interest Both classes of stock car- 
ried the right to vote and to particlpate in the management of the associ- 
ation, wlthout distinction between them. Beld, that the holders of fuU- 
paid stock were stockholders, and not credltors, and, on the wlndlng 
up of the association in insolvency, were entltled to no préférence in 
payment over the holders of the installment stock. 
S. Same. 

Holders of full-pald stock Issued by a building association as author- 
ized by its by-laws, who hâve received interest on the same at a flxed 
rate as provlded by its terms, cannot question the légal authorlty of 
the association to Issue such stock after Its insolvency. In order to estab- 
lish thelr status as credltors instead of stockholders, and entitle them to 
a préférence over other stockholders in the distribution of the assets. 
t. Samk— Recovbrt of Dividbnds Paid. 

After a building association bas become Insolvent, and its affalrs are 
being wound up and its assets distributed by a court of equlty, holders 
of fuU-paid stock who bave received flxed dlvidends or interest thereon 
in accordance with thelr contract cannot be required to refund the 
same, or be charged with the amount so received in such distribution, 
although the other stockholders bave received no dlvidends; but, for the 
purpose of fixing the amount of the clalms of each class of stockhold- 
ers, interest should be computed on the full-pald stock from the date 
of the last payment to the tlme the proceedings were Instituted, and 
upon the amount pald in by each holder of ordinary or installment 
stock for the average time it was beld by the association, at the rate 
fixed by the by-laws in case of withdrawai. 

In Equity. In the matter of the intervening pétitions of S. Fannie 
Twining and Ennice A. Pearce. On exceptions to report of John 
C Rose, spécial master. 
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The hearlng before the spécial master was at the instance of the petition- 
ers, Mrs. Twinlng and Mrs. Pearce, who are holders of the so-called full- 
paid stock of the Baltimore Ballcling & Loan Association of Baltimore City. 
The matter came on to be beard before the spécial master upon the issues 
ralsed by the pétitions of Mrs. TWlning and Mrs. Pearce. ïhese pétitions 
alleged that the petltloners, as holders of the fuU-pald stoeli, were en- 
titled to be pald ont of the assets of the association the full par value of 
thelr stock before the holders of any other classes of stock ôould be pald 
anything on account of sueh other stock. On the 21st day of March, 1!)01, 
the spécial master filed hls report, In which he set forth Uis conclusions 
In 84 flndings of fact and in 9 conclusions of law. The substance of such 
of the flndings of fact as are atall material to the questions ralsed by the 
exceptions flled by the petltloners to the spécial master's report may be 
stated as follows: The Baltimore Building & Loan Association Is a Mary- 
land corporation, Incorporated under the gênerai incorporation laws of that 
State. It bas always, from its flrst incorporation, issued, among other 
classes of stock, a fuU-paid stock. Persons suhscrlbing for such stock pald 
for It Its full par yalue in cash at the time of thelr subscrlptlon. Upon 
such stock issued in the earller years of the assoclatlon's opérations the 
association undertook to pay and dld pay 8 per cent, per annum in- 
terest or dlvidend, payable semlannually. On fuli-pald stock Issued In the 
later years of the assoclatlbh's existence it contracted to pay, and did pay, 
6 per cent per annum, payable semiannually. The petltloners are the hold- 
ers of full-pald 8 per cent stock, for which they pald full par value, and 
upon which they received 8 per cent, interest or divldends. The orig- 
inal by-Iaws adopted by the association provided for the issue of such stock, 
which provision, with the différence above mentloned as to the rate of in- 
terest or dlvidend, has, in substance, been retained In ail subséquent revi- 
sions of the by-laws. No profits were ever apportloned among any of the 
shares of the Installment stock, or eredlted to the account of any Insta li- 
ment stockholder. Installment stockholders who withdrew thelr stock dur- 
ing the existence of the association received back from the association what 
they had pald in to it on account of such stock, together wlth per cent. 
interest for the average time their money had been In the possession of 
the association. The holders of full-paid stock partlcipated equally with 
the holders of the installment stock in ail stockholders' meetings, and the 
holders of full-paid stock were eliglble to be elected, and In one case at 
least were el.ected, dlrectors of the association. One of the Intervenlng petl- 
tloners had been herself represented by proxy at several of the stockhold- 
ers' meetings of the corporation. The total number of shares of stock Is- 
sued by the défendant corporation never equaled the number of shares 
It was authorlzed by Its charter to Issue. The association had been in fact 
Ihsolvent since January 1, 190O, and a receiver for it was appointed by this 
court on the 21st of March, 1900. The spécial master's principal conclusions 
of law, wlth hls reasons In support of them, were in substance as foUows: 

"Flrst Conclusion of Law. That, If the défendant corporation had the légal 
power to make the contracts it assumed to make with the intervenlng petl- 
tloners, the latter became, and stlU are, stockholders In the défendant corpo- 
ration. 

"Reasons in Support of the Flrst Conclusion of Law. The intervenlng 
petltloners, over thelr signatures, applled for membershlp in the Baltimore 
Building & Loan Association of Baltimore City, and subscrlbed for a defi- 
nite number of shares of Its full-pald stock. The défendant corporation re- 
ceived thelr applications, subscrlptlons, and money. . It Issued to them cer- 
tlficates that they were entitled to the number of full-pàid shares of its 
stock for which they had pald, and that such shares were transférable on 
the books of the company in person or by attorney. Thèse certificates bore 
on thelr face the statements that they were full-pald and nonassessable, 
and that the shares were ÇlOO each. Ail thls Is the famlliar language of 
the stock certificates of most stock companles. Each of those issued by 
the défendant corporation further declared: 'This certlflcate redeemahle 
six [or twelve] months after date, subject to the provisions of the by-laws 
of the association. Thirty days' notice of Intention to redeem beiug nec- 
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essary.' Such a provision Is nsually, In substance, ■wlth more or less varia- 
tion of phrase and détail, to be found on the stock certificates of building 
associations. 'The mère namlng of a thing does not make it that whlch 
it is named, if in fact It Is something else.' Heller v. Bank, 89 Md. 611, 43 
Atl. SOO. But, when you are trying to flnd eut what the parties did, it may 
often help you to find out -what they thought they were doing. In re Guard- 
ian Permanent Ben. Bldg. Soc, 23 Ch. Div. 462. The so-called certificates 
of stock contaiiied another statement which Is said to show that, what- 
ever the parties called them, they were not in fact certificates of stock at 
ail, and the persons who held them were not stockholders. The statement 
in question was: 'This certiflcate bears eight per cent, interest, payable 
semlannually July and Tanuary.' Stock does not bear interest. When réf- 
érence, however, is had to the by-laws under which the certificates were 
issued, it appears that the semlannual payments to be made on the full- 
paid stock are in the by-laws always called 'dividends,' and never 'interest.' 
The use of the latter word in the certiflcate seems to hâve been merely a 
blunder of the officiais charged wlth their préparation. Even if the word 
'interest' was intentionally used, the argument of the intervening petitioners 
that the papers thereby show on their face that they are not certificates 
of stock, but are évidences of Indebtedness, is not convincing. If stock does 
not bear interest, it is equally true that no binding contract can be made 
in Maryland to pay eight per cent, interest. Nor is there anything in any 
of the by-laws of the défendant corporation which as much as suggests 
that the holders of the fuU-paid stock are anything other than stockhold- 
ers. They were allowed to vote at stockholders' meetings, and many of 
them, including one of the Intervening i)etitioners, did vote, at least by proxy. 
They were eligible to be elected to office, and they were so elected. It is 
true that they received a deflnite dlvidend on their stock, and would not 
hâve been entltled to any more, no matter how great the profits of the 
défendant corporation mlght hâve tumed out to be. But such a contract be- 
tween corporations and the holders of certain classes of their stock Is not 
uneommon. 1 Oook, Corp. § 269; Hamlin v. Railroad Co., 24 C. C. A. 271, 
78 Fed. 670, 36 L. E. A. 826; Mercantile Trust Co. v. Baltimore & O. R. Co. 
(C. C.) 82 Fed. 365; Birch v. Cropper, In re Bridgewater Xav. Co., 14 App. 
Cas. 525. It has never been held that this limited right of participation in 
profits was inconsistent wlth the status of stockholders. In this case the 
holders of such of the fuU-pald stock as was issued early in the history of 
the association bargained for eight per cent, per year. to be paid them 
semlannually, before the installment stockholders received anything. If the 
association had been unif ormly successf ul, it is true that the holders of in- 
stallment stock would hâve obtalned about ten per cent, per annum. Such 
associations are not always successful. In the light of the expérience of 
this and other associations of a llke kind, It is impossible to argue that 
the share of profits which the holders of the paid-up stock were to receive 
was so small that it could not be reasonably supposed that they would 
hâve been willing to hâve assumed the liabilities of stockholders. Not a 
cent of interest or dividends has ever been paid on any share of installment 
stock now outstanding, while the intervening petitioner Mrs. l'earce has re- 
ceived one tliousand one hundred and seven dollars and eleven cents (•$!,- 
107.11) as dividends, équivalent to a llttle more than fifty-five per cent, on 
her original investment. There Is no question that if the holders of the 
fuU-pald stock were stockholders, and nothing more, the défendant corpora- 
tion would hâve had no power to pay them their eight or their six per 
cent, dividends out of anything but its profits. The intervening petitioners 
say that in the by-laws and certificates of stock there is no limitation or 
qualification of the undertaking to pay thèse dividends. If this were true, 
the sufflcient answer would be that the law forms a part of ail contracts. 
Ko one can take stock without being charged wlth notice of the fact that the 
corporation's promise to pay a dlvidend upon it is subject to the condition 
imposed by law that the dlvidend shall liave been first earned. The conten- 
tion of the intervening petitioners on this point does not, however, ap- 
peçir to the undersigned to be well founded in fact. The by-laws of the 
défendant corporation show that the dividends on the full-pald stock were 
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to be paid out of the eamings or profits, and thelr payment ont of any- 
thlng else vas In effect forbldden. In dlscnsslng the soundness of thls con- 
clusion of law It Is not necessarj' to conslder whether by the contract be- 
tweén the association and the holders of full-paid stock such holders wei-e, 
in the eyent of the insolveney of the association, entitled to recelve back 
the par value of thelr stocls before anything was payable to the holders of 
installment stock. That question wlU be considered In connection with the 
eighth conclusion of law. The holders of full-paid stock mlght bave such 
a preferential right, and still be stockholders and not creditors. Hamlin 
V. Bailroad Oo., 24 0. O. A. 2T1, 78 Fed. 070, 36 ly. R. A. 826. 

"Second Conclusion of Law. That the défendant corporation had lawful 
power at the respective times at which it issued stock to the intervening 
petitioners to Issue the number of shares of stock which it did in fact issue. 

"Reasons in Support of the Second Conclusion of Law. By the amended 
certificate of incorporation the défendant corporation was authorized ta is- 
sue not exceeding two hundred and fifty thousand (250,000) shares of its 
capital stock. The aggregate number of shares issued by it from flrst to 
last did not exceed one hundred and flfty thousand (150,000). 

"Third Conclusion of Law. That the laws of Maryland do not prohibit a 
building association from accepting from its members the payment in ad- 
vance of some or ail of the installments to become due upon their stock. 

"Reasons In Support of the Third Conclusion of Law. By section 95 of 
article 23 of the Maryland Code of Public General Laws, a building asso- 
ciation Is authorized to 'regulate the Installments to be paid on each share 
provided the same shall not exceed the sum of $1 per share per week, and 
the times at which the same shall be payable.' There Is in this matter no 
other restriction upon the power of the association. It very possibly could 
not compel the payment of dues In advance if the effect was to make a mem- 
ber pay more than $1 in any one week on any one share of its stock. There 
Is absolutely nothing, however, to prevent the member from offering and 
the association from accepting payments In advance If both parties désire 
eo to do. It has been a common practice of building associations In this 
State to accept dues In advance when the members wished to pay them 
in that way. There seems no difCerence in principle betweeu accepting some 
dues In advance and accepting at one time the payment in advance of ail 
the dues. 

"Fourth Conclusion of Law. That, when the stock of a building association 
is or becomes full paid, the holder thereof does not necessarily, under the 
Maryland law, cease to be a stockholder in the association. 

"Reasons in Support of the Fourth Conclusion of Law. Some of the aii- 
thorities in other States hâve held that when the stock of a building associa- 
tion becomes fully paid up or matured the holder of such stock ceases to 
be a member of the association, and becomes a creditor. Eversnian v, 
Schmitt, 53 Ohio St. 184, 41 N. B. 139. It is not necessary to discuss thèse 
authoritles. It is sufflcient to say that In Maryland it has been expressly 
decided that the holders of full-paid stock are still stockholders in the asso- 
ciation, and that their stock Is still outstanding as stock. Tax Cases, 50 
Md. 320. 

"Fifth Conclusion of Law. That the Intervening petitioners cannot now 
question the legallty of the Issue of stock to them by the défendant corpora- 
tion On the ground that the sald défendant corporation had no légal au- 
thority to promise to pay to them semiannual dividends at the rate of eight 
and six per cent, on the par value of their stock. 

"Reasons in Support of the Fifth Conclusion of Law. The corporation did 
not, as has been seen, by the issue of the stock subseribed for by the inter- 
vening petitioners, exceed the number of shares it was authorized to Issue. 
It is not necessary In this case to décide whether it would hâve been in 
the power of any stockholder of the défendant corporation to hâve pre- 
vented, by apt légal proceedings seasonably taken, the issue of full-paid 
stock. No such attempt was made. In the original by-laws of the associa- 
tion provision was made for the issue of this stock. In the organlzation of 
the corporation holders of full-paid and of installment stock partlcipated. 
There is nothing in the law of Maryland which expressly prohlbits the is- 
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sue of stock with the rights and attributes of the full-paid stock Issued 
by the défendant corporation. It is true that section 294 o( article 23 of 
the Maryland Co^e of Publie General Laws provides how the preferred stock 
issued as prescrlbed in that section of the Code can be niade a lien on the 
property and franchises of the corporation. But no attempt was in this 
case made to issue any such stock, or to give it any such rights and privi- 
lèges. Stock issued with the formalities of record and otherwise provided 
for in that section has a lien upon the property and franchises of the cor- 
poration superior to that of its creditors. No sucii stock could be given 
such properties wlthout compliance with ail the requirements of that section. 
It ûoes not f oUow, however, that because the législature provides for that pe- 
culiar kind of preferred stock, and says how that kind of preferred stock shall 
be issued, it is to be understood as prohibitiug the issue of ail other kinds of 
preferred stock. It certainly does not follow that formalities prescrlbed 
largely, if not altogether, for the purpose of protecting creditors, must neces- 
sarily be followed before there can be validly issued a stock by the issue of 
whioh the rights of creditors could not possibly be affected. In Maryland, 
therefore, there is no statute either expressly authorizing or prohibiting the 
issue of such stock as was issued by the défendant corporation to the inter- 
vening petitioners. Under such circumstances,when the stock was, as in this 
case, issued contemporaneously with the original inceptîon of the enterprise, 
the overwhelming weight of authority holds that the issue is within the 
corporate powers. 1 Cook, Corp. 268; People v. Preston, 140 N. Y. 549, 35 
N. E. 979; In re South Durham Brewery Co., 31 Ch. Div. 261; Lockhart v. 
Van Alstyne, 31 Mlch. 76, 85, 18 Am. Eep. 15G. Nor is there any reasou 
why this gênerai rule of law should not be held applicable to building so- 
cieties. Sir George Jessel, with that vigor and clearness of thought and 
Btatement which so eminently characterized him, said on this very subject: 
'I do not thlnk it the province of the judicature to find out things to be 
inconsistent with the ordinary requirements of mankiud which the people 
themselves hâve not found out. It is ail very easy for people to say it is 
agalnst the policy or against the meaning of thèse soeieties; but when y ou 
see that people who hâve established the society do not thlnk so, and hâve 
acted on a contrary view, it is very improbable that it is contrary to the 
nature of the society, and contrary to the objects the members hâve in 
view. But, besides that, I cannot see any reason why it should be so.' lu 
re Guardian Permanent Ben. Bldg. Soc, 23 Ch. Div. 464. If In the face 
of ail this high authority it should -be assumed that the association was not 
authorlzed to classify Its stockholders, who can complain? Obviously only 
those persons who were or who mlght bave been iujured by such classifica- 
tion. Creditors of the corporation could not hâve objected. They were 
not concemed, dlrectly or Indirectly, in the manner In which the stock- 
holders of the défendant corporation divided its profits among themselves. 
The question as to in what manner and in what proportions the défendant 
corporation should dlvide Its profits among its stockholders is one in which 
nobody but those stockholders themselves are interested. It appears that 
from the beginning of the association paid-up stock was issued under tlie 
same terms as those under which the stock held by the Intervening petition- 
ers was Issued. No objection to such issue was ever made by anybody 
prlor to the appointment of receivers in this cause, which was nearly nine 
years after the original formation of the association. It is true that on 
one occasion a redeemed installment stockholder, who had, however, been 
previously a holder of full-paid stock, did in certain légal proceedings con- 
tend that the issue of paid-up stock with a fixed rate of dividend took 
from the corporation its purely mutual character, and therefore subjected 
the contracts between it and its borrowers to the same rules of law as 
those to which ordinary contracts of borrowlng and lending between stran- 
gers are subject. It wlU be notlced, however, that even In this case no 
question was ralsed as to the legality of the issue of the stock, or of the 
agreement to pay the divldends in question. Indeed, it was assumed that 
such stock was legally issued, and that the contract to pay the divldends 
was a légal contract. From that assumption it was sought to deduce certain 
légal conséquences. It is now too late for the intervening petitioners to 
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question the blndlng force upon them of the contract actually made. There 
Is a 'weH-recognlzed distinction between those contracta wliicli a corporation 
bas no power to make, and the doing in an Irregular way of those things 
which the corporation has the power to do. In the latter class of cases the 
contract Is binding upon the corporation and Its stockholders who hâve 
acquiesced with knowledge in the irregular proceedings, and bave acted 
upon and taken benefits under them. Scovllle v. Thayer, 105 U. S. 154, 26 
h. Ed. 968; Kent v. Mining Co., 78 N. Y. 150; Branch v. Jesup. 106 U. S. 
468-481, 1 Sup. et. 495, 27 L. Kd. 279. 

"SIxth Conclusion of Law. That the payments made as dividends to the 
intervening petitioners, or any of them, by the défendant corporation, can- 
not now be recovered back from the intervening petitioners. 

"Reasons in Support of the Sixth Conclusion of Law. The court of ap- 
peals of Maryland has declared that a building association 'is bound to treat 
Its members equally,' and any 'by-law or contract made by It in contraven- 
tion of such mutuality would be ultra vires and void.' Baltimore Building 
& Loan Ass'n v. Powhatan Imp. Co., 87 Md. 64, 39 Atl. 274. It has been 
suggested by counsel representing some of the Installment stockholders 
that when the défendant corporation paid dividends to the holders of full- 
pald stock, and paid none to the holders of installment stock, It did not 
treat ail its members equally, and that consequently the by-laws and con- 
tracts providing for such payments were. In the language of the court of 
appeals, 'ultra vires and void.' It is signiflcant, however, that in the very 
case quoted the court of appeals had the by-laws of this particular associa- 
tion before it, and while it certainly had no occasion directly to pass upon 
the validlty of the issue of this fuU-pald stock, and of the promise to pay 
fixed dividends upon it, It is quite obvious that it did not strike the court 
of appeals that such provisions were in any wise Invalld or improper. 
However this may be, this is a case where, for the same reasons as those 
set forth under the previous conclusion of law, it is now too late for the 
installment stockholders to attack the payments of dividends which bave 
beeu made to the holders of full-paid stock. When the by-laws were adopted 
the holders of the installment stock supposed that thelr returns from thelr 
investment would be considerably greater than those which would go to the 
holders of the full-paid stock. It has turned ont that they will not be. 
But the holders of the full-paid stock, in agreeing to accept and in accept- 
Ing the dividends they did in lieu of ail other share of the profit, gave fuU 
considération for the payments which were made to them. They were to 
get ail thelr dividends semiannually. The holders of the installment stock, 
if for any reason their stock was paid ofC before its maturity, were to get 
six per cent. Interest for the average time the association had thelr money. 
If thelr stock was not paid offi until It matured, they were to get thelr 
fuU share of ail the profits of the association, no matter how great the 
latter might hâve been. The holders of the full-paid stock had the rlght to 
coUect semiannually some part of their claim agalnst thé association. They 
haye coUected It. They cannot now be required to account for It, although, 
of course, Its payment necessarlly reduces the amount of thelr clàim agalnst 
the association. Had it not been collected they would now hâve a right to 
ask the association for the amount of thelr stock, with interest or divl- 
dend upon It for ail the time the corporation held it. The interest or dlvi- 
dend upon it has been paid to the Ist of January, 1900, and consequently 
their claim agalnst the association Is only for the par value of their stock, 
with interest on such par value from the Ist of January, 1900, to the 21st 
of March, 1900, when the association passed into the hands of the receivers. 
The person who succeeds in securlng the payment of some part of his 
claim before the corporation becomes Insolvent has simply reduced his 
claim by the amount of such payment. In the absence of fraud or of such 
an unlawful préférence as might be cognizable In a court of bankruptcy, 
he cannot be required to account for that which he was entitled to get if he 
could, and which, when he did get It, became his. 

"Seventh Conclusion of Law. That there is nothing In the by-laws of the 
défendant corporation, or in the certiflcates of stock issued by it to the in- 
tervening petitiouers, which promises to the latter payment of elther tha 
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par or the withdrawal value of their stock out of the assets of the défend- 
ant corporation In préférence to the payment to the holders of iustallment 
stock of the withdrawal value of such Installment stock. 

"Reasons in Support of the Seventh Conclusion of Law. The intervenlng 
petitioners clalm that the by-laws of the défendant corporation and the cer- 
tiflcates of stock It Issued to them glve them the right to be paid in full 
out of its assets before the holders of the installment stock are entitled to 
be paid anything. They rely upon the following provisions of the by-laws, 
viis.: 'Holders of pald-np stock can never be assessed or called upon for 
any payments other than the $100 per share for which such stock is sold, 
and in withdrawing it wlU receive the full $100 on each share, with inter- 
est up to the date of withdrawal.' So much of the above-quoted by-law 
as déclares that the holders of paid-up stock can never be assessed or called 
upon for any payments other than the $100 per share for which such 
stock is sold has no bearing upon the matter in hand. It Is merely one 
way of saying that the stock is fuU-paid and nonassessable, as of course 
it was. The défendant corporation had received its full par value in cash, 
and by the law of Maryland there was no further liability upon its hold- 
ers. The other portion of the by-law quoted, viz. that which says that 
holders of the paid-up stock 'in withdrawing It will receive the full $100 
on each share, with interest up to the date of withdrawal,' is an agree- 
ment binding upon the défendant corporation. The défendant corporation, 
however, has made other agreements also binding upon it. It has under- 
taken to pay to the holders of installment stock issued prior to July 1, 
1896, upon withdrawal, 'the amount paid on such shares, together with a 
dividend thereon at the rate of six per cent, per annum for the average 
time.' The question to be detennined, therefore, is not whether the asso- 
ciation has bound itself to pay to the intervening petitioners what the lat- 
ter claim, for, assuming the contract to be valid, there is no doubt that it 
has, but whether there is anything in the contracts it made with the in- 
stallment stockholders to distinguish those contracts from the contracts it 
made with the holders of paid-up stock. It there be no such distinction, 
the case presented Is simply the common one of an insolvent corporation hav- 
Ing bound itself to pay more than can be realized from its assets. If that 
is the whole situation, of course the familiar doctrine that equality is equity 
must control. The holders of the fuU-paid stock assert, however, that 
there is a distinction between the contracts held by them and the contracts 
held by the installment stockholders. They say that by a proper construc- 
tion of the by-laws ail losses are to be charged to the installment shares. 
The provision of the by-laws referred to reads as follows: 'If the undivided 
profits on hand at any time are not suflicient to pay any loss that œay oc- 
cur, the balance shall be charged up to the shares in good standing pro 
rata in proportion to the value thereof; and, if any share is withdrawn, 
the amount so charged will be deducted from the amount due on such share.' 
It will be perceived that the application of this by-law Is not by its terms 
limited to the installment stock, but is broad enough to cover ail classes 
of stock. The intervening petitioners contend, however, that this by-law 
has always formed part of the article devoted to withdrawals; that many 
of the provisions of the article on withdrawals are applicable, and only ap- 
plicable, to installment stock; and that therefore no part of such article 
has any application whatever to any stock but installment stock, and, as a 
conséquence, that the by-laws intend that ail losses shall be charged to the 
installment stock. I hâve not been able to see that their contention is well 
founded. 

"Eighth Conclusion of Law. That the intervening petitioners are not en- 
titled in the distribution of the assets of the défendant corporation to any 
préférence or priority over the holders of installment stock. 

"Reasons in Support of the Eighth Conclusion of Law. If the preceding 
conclusions of law are correct, the défendant corporation did not promise 
to the holders of fuU-paid stock that they woùld hâve any préférence over 
the other stockholders in the event that the distribution of the assets of the 
corporation among its stockholders should, by reason of insolvency or other- 
wise, become necessary. Under such circumstances the unquestioned rule 
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of law is that the hoMers of preferred stock are not entitled, In the event 
of a dissolution of the corporation, to any préférence In the return of 
thelr capital over the holders of common stock. 1 Cook, Corp. § 278; 2 Beach, 
Corp. § 507; Blrch v. Oropper, In re Brldgewater Nav. Co., 14 App. Cas. 
525; In re London Indla-Rubber Ce, L. E. 5 Kq. 519; McGregor v. Insur- 
ance Oo., 33 N. J. Bq. 181. How unbendlng this rule is appears from the 
décision In the matter of the London Indla-Rubber Company, above cited. 
In that case the promoters of the company had received considérable stock 
in return for certain patent rights. They had contrlbuted no money, and. 
as it turned out, nothing else of any real value, to the corporation. AU 
the capital had been furnlshed by the holders of preferred stock. Yet 
the articles dld not provide for any préférence in the distribution of capital 
of preferred over common stockholders, and the court with great reluctance 
held that, in splte of the actual inequity of the application of the rule to 
the facts of the partlcular case, it must be so applied. The intervening 
petltioners in thls case hâve not the equities with them. They and the 
other holders of pald-up stock hâve alone among the présent shareholders 
of the corporation received from it anythlng. Some of them who bave held 
stock for a' number of years, it may be, hâve already received back nearly, 
if not qulte, as large a proportion of the money paid in by them as it will 
now be possible to return to the Installment stockholders, even provided 
that the pald-up stockholders are held not to be entitled to any préférence. If 
the f ull-pald stockholders are given the préférence for whlch they ask, It 
is possible thçit the holders of installment stock wlU recelve nothing at 
ail. The net resuit In that event would be that the very classes for whom 
building associations exlst would lose ail they had out of thelr montlily 
savings contrlbuted to It, while the better to do, who had taken pald-up 
stock, would get ail they put in, with Interest. Building associations, of 
late years, especially, hâve very commonly issued full-pald stock. In one 
reported case, if not more, there was an express contract that in the event 
ofthe dissolution of the corporation the pald-up or preferred stockholders 
should be preferred in the distribution of capital. In that case, of course, 
there was nothing to be doue but to give them the rlght for whlch they 
had bargained. It may be worth while to quote the language of the rules 
of th€ association referred to, for the purpose of showing how easy it Is 
to make the rlght to such a préférence perfectly plain, and by comparison 
to show how far short of declaring any such préférence the by-Iaws of the 
Baltimore Building & Loan Association stopped. By the rule of the English 
sodety a holder of the pald-up share had a rlght to withdraw the whole 
or part of hls deposit In préférence to ail other shares. It was fiurther pro- 
vided that if a loss should arise the board should direct a levy of such 
sum on every share as would cover ail deficlency, provided that no levy of 
any sum should be made on or In respect of any paid-up share. In* re 
Ouardian Permanent Ben. Bldg. Soc, 23 Ch. Dlv. 440. In one building asso- 
ciation case In this country the court said that paid-up stock issued under 
slmilar terms to that of the défendant corporation was not stock at ail, but 
that the so-called stock certiflcates were really évidences of debt. This 
was the case of Cook v. Association, 104 Ga. 828, 30 S. E. 911. In that case. 
however, the status of the full-pald stock was only incidentally before the 
court. A borrowing member who had paid a premium in addition to the 
légal rate of Interest on hls loan had alleged that such payment waa 
usurious. In Georgia it had been previously declded that premiums might 
be lawfully charged by building associations which were purely mutual. 
The borrowing shareholder in this case sought to escape the efCect of those 
décisions by setting up the clalm that this association, having sharehold- 
ers who were to get a flxed rate of interest in any event, was not a purely 
mutual association, but was really, in part at least, a mortgage loan Com- 
pany. It was under thèse clrcumstances that the court held that the so- 
called pald-up shareholders were not shareholders of the corporation, but 
were its creditors. The United States circuit court for the Northern dis- 
trict of Georgia, when the same question as that whlch Is now before this 
court was presgnted to it in the récent case, declded on the 8th of November 
last, of Alexander v, Association, 110 Fted. 267, held that the full-pald stock 
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was not entitled to any préférence or priorlty, but that in the distribution 
of the assets of tlie corporation it should participate in proportion to Its 
par value, and the installment stocl: in proportion to the withdrawal value 
of the latter. As to the installment stoclî, the undersigned has already, 
in the matter of the intervening pétition of Charles G. Blake, made a like 
report. The fédéral court sitting in the same state, and wlnding up a 
Georgia corporation, did not conceive itself bpund by what the state court 
said in the case of Oook v. Association. Wherever else the question has 
directly corne before the courts in this country the décisions hâve been of 
like efCect. Hohenshall v. Association, 140 Mo. 566, 41 S. W. 948; Gibson v. 
Association, 170 111. 46, 48 N. E. 580; Leahy v. Association, 100 Wis. 555, 
76 N. W. 625. The same rule has been laid down by the fédéral circuit 
courts of three circuits, viz.: Circuit court for the Northern district of 
Illinois, in Towle v. Association, 75 Fed. 938; circuit court for the Western 
district of Missouri, in Latimer v. Investment Co., 81 Fed. 776; and, as be- 
fore stated, the circuit court for the Northern district of Georgia in Alex- 
ander v. Association, decided on November 8, 1900. I çan find in this coun- 
try no décisions to the contrary; nor is the Euglish rule différent, except 
that in England the power of an association to give a préférence In distribu- 
tion of Its capital to its f uU-paid stock is reeognized and enf orced, when such 
préférence is clearly and unequivocally given. Tlie American décisions sug- 
gest at least that they wpuld hold that the corporation had no power to 
give such préférence, even if it had clearly attempted so to do. If the 
construction which in this report has been placed upon the certificates of 
stock and by-laws of the défendant corporation Is correct, It is not necessary 
in this case to inquire whether such a préférence would hâve been valld 
had the association sought to give It. In End. Bldg. Ass'ns, § 514, it is 
said, 'Nor, again, is there any room for question * * * that holders of 
priorlty or préférence stock are to be preferred' to ordinary members. It 
appears, however, from the authority cited by the learned author, namely, 
Murray v. Scott, 9 App. Cas. 519, that by 'priorlty or préférence' shares he 
means shares which hâve been Issued under an express contract that they 
shall be preferred In the distribution of assets in the event of winding up. 
None of the American cases in which the question now before us has been 
considered had been decided when the last édition of Endllch weut to press. 
Thomp. Bldg. Ass'ns (2d Ed.) § 128, also says that upon the wlndlng up of 
the afCairs of the association in the hands of a receiver the holder of pald- 
up stock Is entitled to recover the amount advanced by hlm ahead of the 
other members. The American authorities which the learned author cites 
in support of this proposition In fact décide precisely the opposite, while in 
the English case upon which he relies (Murray v. Scott, 9 App. Cas. 519) 
the préférence was expressly bargained for. 

"Ninth Conclusion of Law. That a decree should be passed by which it 
should be ordered, adjudged, and decreed that the amount of the claims of 
the said intervening petitioners, respectively, agalnst the défendant corpora- 
tion, was on the 21st day of March, 1900, the par value of the stock held 
by them, with interest thereon from January 1, 1900, to March 21, 1900, and 
that neither of the said intervening petitioners is entitled to be paid the 
amount of their said respective claims, or any part thereof, in préférence 
to the payment to the Installment stockholders of the amount paid in by 
said Installment stockholders, respectively, as dues upon their said stock, 
with Interest thereon for average time to the 21st day of March, 1900, but 
that the said intervening petitioners and the said Installment stockholders 
shall, in proportion to their said respective claims, share equally In the dis- 
tribution of the assets of the said défendant corporation, and that it should 
be further ordered, adjudged, and decreed that the costs of thèse intervening 
petitioners shall be paid by the receivers of the said défendant corporation 
eut of its assets. 

"Eeasons in Support of the Nlnth Conclusion of Law. On the 21st of March, 
1900, had the défendant corporation been then a going concern, and had the 
Intervening petitioners on that day wlthdrawn their stock, it would hâve 
been bound to pay to them the par value of their stock, with eighty days' 
Interest thereon; that Is, interest from the Ist day of January, 190O, up to 
110 F.— 19 
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%ïilcli tîme they had recelvea thelr dlvldends, to the 21st day of March, 
lÔOO. Now, they dld not wlthdraw their stock on the 21st of March, 1900, 
btttôri'tiiat'dtty thé défendant corporation went into the hands of receivers, 
tobô'woùnd up. In légal eflfect, -what happened on the 21st day of March, 
ISOO, ^aS équivalent to the compùlsory wlthdrawal of ail the members. 
Oplriloh Of the Barl of Selborne In Brownlie v. Russell.'S App. Cas. 235. It 
f olloW'é' that on the 2lBt of March, 1900, the défendant corporation would 
havé bieen bound to pay to the holders of the installment stock the amount 
paid m on such stock, wlth Interest thereon for the àvêrage ttme the asso- 
ciation bad had the money. In adjusting the equlties between the différent 
classés bf stock, and between the holders of the same class of stoclc who 
beeame holders àt différent times, there seems no fairer way than to follow 
the rules laid down by thé association itself, and acquiesced in by ail its 
members. By thèse rules the claim of the installment stockholders when they 
withdrew was not only for the amount they had paid in, but for interest 
thereon for the average time the association had had thelr money. This 
rule bas a peculiar équlty In thls case, where the holders of the paid-up 
stock hâve already received an équivalent, and in sonie cases more than the 
équivalent, of this interest in fuU. Its allowance to the installment stock- 
holders now will allow to them only the dlvidend they will recelve upon It. 
The rule hère followed i's that adopted by the United States circuit court 
for the Northern district of Georgia In the recently decided case of Alexander 
V. Association. It Is eminëntly falr, for it simply says that every stock- 
holder shall bé entitled to prove his clalm agalnst the association for that 
amount which the association promised to pay him. The association can- 
not keep Its promise to hlm in fuU, but it must corne as near doing It in 
the case of one of its stockholders as In the case of any of the others. 
A question could be ralsed as to what was the wlthdrawal value of the in- 
stallment stock issued subséquent to July 1, 1806. By the terms of the by- 
laws such stock, if withdrawn before thlrty-six months' installments had 
been paid upott It, would be entitled to recelve back but flve-sixths of what 
had been pàld In upon It, wlthout interest. When the holder of stock upon 
which not less than thlrty-six nor more than forty-elght Installments had 
been paid wlthdrew it, he was entitled to get back ail that he had paid in, 
without Interest. Upon the wlthdrawal of stock upon which forty-eight or 
more payments had been made, the holder was entitled to recelve the full 
amount paid in, with Interest for the average time. The Insolvency of the 
défendant corporation has, without the consent of the holders of any of the 
installment stock, caused ail of it to be practically withdrawn as of date of 
March 21, 1900; Under such clrcumstances, It seems most équitable to treat 
ail the Installment stock alike, and to hold that the wlthdrawal value of ail 
Df It is the amount paid in on It, wlth Interest for the average time." 

The Intervening petltloners excepted to the flrst, fourth, fifth, seventh, 
elghth, and ninth conclusions of law. 

Henry A. Whitaker, James Hewes, and Henry C. Kennard, for 
intervening petitioners. 

Fielder C. Slingluff, for Baltimort Building & Loan Association. 

Richard S. Culbreth, for complainant. 

Thomas Foley Hisky and Morrill N. Packard, for certain holders 
of installment stock. 

MORRIS, District Judge. The conclusions of the spécial master 
may be summarized as follows: (i) Holders of the paid-up stock 
are stockholders of the défendant corporation, and are not its credit- 
ors. The défendant corporation had power to issue paid-up stock, 
and the holders of that stock cannot now question that it had such 
power. (2) Neither the corporation nor the holders of other classes 
of stock can now recover back from the holders of the paid-up stock 
the interest or dividend which has been heretofore paid the holders 
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of such paid-up stock. (3) Neither the by-laws nor the certificates 
of paid-up stock provide that the holders thereof shall be paid in full 
in préférence to installment stockholders in the distribution of the 
assets of the corporation. Holders of paid-up stock are not entitled 
to any préférence over the holders of installment stock. Distribution 
is to be made pro rata between both classes alike. Interest to be 
calculated on the paid-up stock from the date of the last payment of 
interest or dividend upon it, and on the installment stock for the aver- 
age time the association has held the money paid in on such install- 
ment stock. 

Counsel on behalf of the paid-up stockholders hâve, with great 
earnestness and industry, urged upon the court that the report of 
the spécial master dénies to them rights to which they are entitled by 
the contracts made between them and the association. It is ad- 
mitted that, in most of the cases in this country in which holders 
of paid-up stock in insolvent building associations hâve asserted a 
claim to preferential payment out of the assets, their right so to do 
has been denied by the courts. It has been hère argued, however, 
that the contracts in such cases could be distinguished from those 
at bar. In argument much reliance was placed by the counsel for 
the paid-up stockholders upon the décision of the suprême court of 
Georgia in the case of Cook v. Association, 104 Ga. 815, 30 S. E. 911. 
The spécial master has pointed out in his report that the United 
States circuit court for the Northern district of Georgia has, in the 
recently decided case of Alexander v. Association, 1 10 Fed. 267, de- 
clined to regard the décision in Cook's Case as conclusive of the 
point now in controversy. It sô happens that, three days before 
the exceptions to the master's report were argued before me, Judge 
Lumpkin, of the superior court of Georgia, who had presided at the 
trial of the case of Cook v. Association, was called upon, in the case 
of Robinson et al. against the Southern Mutual Building & Loan 
Association, to pass upon the question now before me. The auditor 
had held that the holders of paid-up stock were creditors, having 
reached that conclusion because he felt himself controlled by the dé- 
cision in the case of Cook v. Association. Judge Lumpkin points 
out that the rights and status of the paid-up stockholders were only 
collaterally involved in the décision of Cook v. Association ; that 
case having been, as the spécial master shows in his report, a contro- 
versy between a borrowing stockholder and the association as to the 
proper method of accounting between them. Judge Lumpkin further 
calls attention to the fact that in Cook's Case not only had the holder 
of paid-up stock the right to withdraw it, but the association reserved 
the right to call it in or redeem it. This right was not reserved by 
the défendant association in the présent case. Judge Lumpkin says : 

"I should hesltate long before holding that a number of people can .loin 
a building and loan association, take shares in it (regardiess of whether they 
pay in advance or by installments), call themselves 'shareholders,' hâve the 
privilège of voting as such, be subject to the by-laws, and in fact be part 
and parcel of a concern which has no right to exist and do business and 
make loans on the usual plan of building and loan associations, without 
coming in confllct with the usury laws of the state, except on the basls of 
mutuality and equallty, and yet, when the enterprise fails, dlscover that 
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they are creditors, with the rlgàt of priority of payment of the full amouiit 
of thelr share." 

He adds : 

"Wîitle the substance rather than the form Is to be regarded In determln- 
Ing whether a certiflcate represents a debt or shares of stock, y et what the 
contractlng parties call the paper, and what they Intended and meant it to 
be, and the dutles and rights conferred by them upon the holder of it, f ur- 
nlsh indlcla as to its nature." 

I concur in thèse views. Nearly ail building associations draw up 
their by-laws and make their agreements upon the assumption that 
they will succeed. They promise to each class of persons with whom 
they seek to do business those things which are likely to prove most 
attractive to people so situated. When disaster overtakes the associ- 
ation each class of its stockholders insists that the association shall 
be required to carry out its contract with them, no matter what hap- 
pens to its agreements with the other classes of stockholders. In any 
such case, to enable any class of stockholders successfully to assert 
a right to be paid in full in préférence to other stockholders, they 
must rest their claim upon a positive, unambiguous contract, spe- 
cificaUy giving them that priority. A court of equity, when winding 
up an insolvent association and distributing its assets, is compelled to 
look at ail the engagements into which the association has entered. If 
the association has undertaken to do more than its assets will enable 
it to do, the court must apportion its assets among those having 
daims upon it in conformity with the principles of equity. The court 
of appeals of Maryland, speaking of this défendant association, said : 

"As a mutual association based on the mutual plan, It is bound to treat 
its meinbers egually, and any by-law or contract made by it In contravention 
of such mutùallty wonld be ultra vires and vold. While we are of opinion 
that an exainination of ail the by-laws must be made to ascertain their 
meaning and effiect, we must not allow too much weight to attach to any 
oue alone, so that It shali unduly preponderate against the other." Balti- 
more Building & Loan Ass'n V. Powhatan Imp. Co., 87 Md. 59-ei, 39 Atl. 274. 

It does not seem to me that the contract of the paid-up stockhold- 
ers in this case gives them the right to be paid in full in préférence to 
the installment stockholders, and that to allow them to be so paid 
would be inéquitable. 

For thèse reasons, I will sign a decree overruling the exceptions 
and confirming the spécial master's report, and dismissing the péti- 
tions of the full-paid stockholders; the costs to be paid, in accord- 
ance with the recommendation of the spécial master, and for the rea- 
sons by him stated, out of the gênerai assets of the association. 
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OOLTRANK v. BALTIMORE BUILDING & LOAN ASS'N OF BALTIMORE 

CITY. 

In re BLAKB. 
(Circuit Court, D. Maryland. June 17, 1901.) 

1. BtriI-BINO AND LOAN ASSOCIATIOHS— DiSTBIBUTION OF ASSBTS IN InSOLVENCT 

— Law Govbkning. 

Building and loan associations are the créatures of state statutes, by 
which thelr powers and the valldity and effect of thelr eontracts are 
measured; and the mutual rights and obligations of the shareholders of 
such an association, when it becomes necessary to wind up its affiairs 
and distribute its assets through a court of equity, must be determined 
by the law of the state of its domicile, where such law bas been au- 
thorltatlvely declared by its courts. 

2, SAMB— ACCODNTING WITH BoBROWING MemBEKS— StOCK PaTMKNTS. 

Under the law of Maryland, settled by décision slnce 1878, a borrow- 
Ing shareholder In a building association incorporated In that state 
cannot be reauired to contribute to the losses of the association, where 
his contract has been ternilnated and hls loan matured by the winding 
up of the association before the maturity of his stock, but In such case 
he is entitled to crédit on hls loan for the full amount paid on his stock; 
and a case is not taken eut of the rule because the by-laws of the asso- 
ciation provide that losses in excess of undivided profits shall be char- 
ged pro rata agalnst the shares in good standing, such provision belng 
for the purpose of determining the withdrawal value of the shares in 
case of foreclosure or voluntary settlement by the borrower, or the num- 
ber of payments requlred to mature hls stock, and havlng no référence 
or application to the enforced maturlng of his stock and loan through 
the insolvency of the association. 
8. Same— Premium Paid. 

Where a building association becomes Insolvent and Is wound up, 
and the loan of a borrowing shareholder is thereby matured, contrary 
to Its terms, equity requlres that each party to the contract be re- 
stored as nearly as possible to the position occupled when it was made. 
The stockholder should be charged wlth the money recelved and Inter- 
est thereon, and credited with ail payments made as premium or intei-- 
est, but he is not entitled to crédit for admission fées or fines paid. 
4. Same — Usdrious Premiums— Maryland Rulb. 

The Maryland statute of 1894 providing that It shall be lawful for 
building associations to collect premlums in installments (Acts 1894, c. 
321) does not afCect the question whether a premium contracted to be 
paid is usurious, and under the décisions of the court of appeals of the 
state a premium arbitrarily flxed wlthout compétition, although payable 
In Installments, Is In fact only a form of usurious interest and illégal, 
and the borrowing shareholder is entitled to bave the installments paid 
credited as partial payments on hls loan. 

In Equity. In the matter of the intervening pétition of Charles 
Q-. Blake. On exceptions to report of John C. Rose, spécial master. 

The hearing before the spécial master was at the instance of the petltioner, 
Blake, who is one of the advanced or borrowing stockholders of the Balti- 
more Building & Loan Association of Baltimore City; and the matter came 
on to be heard before the spécial master upon the Issues raised by Blake's 
pétition, and by the answer of the association and Its receivers, and upon 
thelr cross pétition, and was for the purpose of declaring the proper rule for 
ascertalning the amount now justly due by Blake and by the other ad- 
vanced shareholders to this Insolvent association, the assets of which are 
now in the hands of receivers appointed by thIs court, and which is belng 
wound up under its orders. It belng obvious that the déclaration of the 
rule of settlement with the petltioner. Blake, would practleally affect the 
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rlghts of ail the stockholders, the spécial master, in pursuance of the gênerai 
ord^rof, référence to hlm, gave notice to, fill stockholders who had filed In- 
tervenîilir pétitions that he would i^lt'tohear argument on ail the ques- 
tions of law involved in Blake's pétition in which they were severally In- 
terested. The spécial master did, In acçordance wlth this notice and sub- 
séquent notices, slt from time to tlme frein June, 1900, to October, 1900, 
glving opportunlty to ail the Intervenlng petitioners, by their respective 
counsel, and to the counsel of the complainant and of the receivers, to 
présent their respective contentions both orally and by printed brlefs. On 
the 30th of January, 1901, the spécial masteçr filed hls report, In whlch, with 
great care and partIculaHty, he has clearly ànd learnedly set forth hls con- 
clusions, In 71'flndlngs of fact and in 14 conclusions of law, with the rea- 
sons therefor. The substance of such of the flndings of fact as are at ail 
materlal to thè questions raised by the exceptions filed by Blake and others 
to the spécial toaster's report may be stated as foUoWs: That the Balti- 
more Building & Loan Association was Incorpora ted under the gênerai laws 
of Maryland, by a certlflcate of incorporation recorded Àprll 1, 1891, whlch 
was subsequiantly amended Aprll 20, 1893. That by-laws were adopted 
whlch were frrim time to tlme amended as in said flndings set forth. That 
Blake, by aï)plieatlOn In writing, subscWbëd November 16, 1892, for 10 shares 
of Installment Stock of said association, and on November 22, 1892, made ap- 
plication for a loah of $1,000, whlch wfts gtanted to hlm upon the security 
of a deed of trust of certain real estate situate In Tucker county, W. Va. 
That Blake bttd pàid to the association on èald 10 shares 87 monthly pay- 
ments of i?6 eaçh, as stock dues from Dèeefliber, 1892, to February, 1900, 
amountlng to $522, âiid also, as premium and Interest, $10 per mouth, which 
were receiptéd: fi>r -tvlthout dlstingulshlng how much was premium and how 
much was Interest, and amounting February, 1900, to $863.32; and he also 
pald an admiëslpti fee of $10. That subsequently, May 17, 1895, Blake pro- 
ctired anothei» loâïi of $300 on the three shares of stock upon the same se- 
curity, and màdè similar prôportlonate payments on said three shares. That, 
under the by-laws in force when thèse loans were made, a flxed charge of 50 
cents a month per share, as premium, was made to ail borrowing sharehold- 
ers. Irrespective of whether the applications for loans were in excess of 
funds on hand or not; thé premium notbelng Influenced or affected by com- 
pétition for loans among shareholders. That no profits were ever appor- 
tioned among any of the shares, or credlted to the account of any share- 
bolder. That by the bonds executed by Blake, and by the deeds of trust, 
he agreed to pay upon each share advanced to him 60 cents as dues, 50 
cents as Interest, and 50 cents as prerolum per month per share untll each 
share should be fully pald In, and of thje par value of $100. That, if the 
association had proved to be a contlnuoubly successf ul concern, Its stock 
would hâve matured in about 105 months, and the advanced shareholders 
would hâve pald about 13 per cent, per annum for the use of the money 
advanced to them, and the Investment Installment stockholders would, un- 
der the same circumstances, hâve received as a return on their money the 
équivalent of 10 per cent, per annum, compounded monthly. 

The master flnds, as a conclusion of law, that when, on March 21, 1900, 
on accoimt of the insolvency of the association, the court appointed receivers 
of its assets for the purpose of wlndlng up its afCairs and equitably distrib- 
utlng its assets, the contracts between the association and its borrowing 
stockholders became impossible of performance, and that the borrowing 
shareholders by the now undisputed rule of law were entltled to treat their 
contracts as matured, and to be presently released upon adjustlng upon prin- 
clples of e^uity and fair deallng the amounts due by them. The spécial 
rhaster held that with regard tô the question whether the monthly payments 
of premlums were legally exacted dr not thIs court was bound to follow the 
décisions of the court of appeals of Ma,rylan,d, in so far as It had passed upon 
that question, because thls was a Màirî^iid contract, made with a Maryland 
corporation, whpse charter depended upon the statutes of Maryland, and that 
the décisions of the State court construlng thoêe statiites were controlling In 
the fédéral' court. The court of appeals of Maryland havlng decided in the 
case of Gelger v. Association (1882) 58 Md. 569, that an agreement to pay a 
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weekly premium in addition to 6 per cent. Interest was not authorized by the 
law of Maryland, and was by the law of Maryland usurlous, and having held 
in White v. Williams (declded March 21, 1900) 90 Md. 719, 45 Atl. 1001, with 
regard to this défendant association, that at the date wlien Blake's first mort- 
gage was executed there was no law In Maryland authorizlng the payment of 
a weekly premium in addition to légal interest, the spécial master held that 
the weekly payments exacted from Blake were usarious, and must by the 
law of Maryland be credited as payments on the advanee to hlm. The spé- 
cial master in his report dealiug with the second loan made to Blake, and 
which was made subsequently, holds, as a conclusion of law, that even upon 
shares advanced and mortgages made since the passage of the act of 1894, 
c. 321, the payments of weekly premiums are usurions, and are to be credited 
as payments upon principal. The act of 1894 (chapter 321) provides that 
building associations, instead of receivlng the whole amount of such premium 
as mlght be agreed upon in advanee, or deducting the whole amount of such 
premiums from the amount advanced, might agrée with the borrower that he 
should pay the premium in such installments as mlght be agreed upon. The 
spécial master, In a very able présentation of the law in support of his sixth 
conclusion of law, points out that the Une of décisions in the Maryland court 
of appeals, extending through more than 40 years, bas held that, although a 
premium In the nature of a compétitive bonus between members of a build- 
ing and loan association who are bidding for a loan may be lawful, a flxed 
premium exacted, whlch is in no way to be distinguished from usurlous in- 
terest, bas never been sanctioned; and the court of appeals of Maryland 
has constantly declared that the rate of interest agreed to be paid on the sum 
advanced cannot lawfully exceed 6 per cent. The spécial master points out 
the facts from which the conclusion Is to be deduced that the exaction of 
weekly payments of premium, flxed and uniform, from ail botTowers alike, 
and having no relation to the demand for money among the shareholders, 
and wlthout compétition, is usurlous In states where the law does not ex- 
pressly legalize it, and in whlch statutes forbld taking above a flxed and less 
rate of interest. The spécial master, under his seventh conclusion of law, 
holds that when an insolvent building and loan association Is belng wound up 
in an equity court, and the contract under which the advanee was made has 
become impossible of fulfiUment, and the effort is equitably to adjust the 
relations of the parties so as to put them, as near as they reasonably can be, 
in the position in which they were when the contract was made, the great 
weight of authorlty supports the rule of settlement by which the advanced 
member la credited with the money paid the association under the spécial 
contract in accordance with which the money was advanced to hlm, and that 
therefore both interest and premium, having been paid in his capacity of 
borrower, are to be credited to hlm in full, wlthout rebate for any portion of 
the premium. By his elghth conclusion of law the spécial master held that 
the court of appeals of Maryland, in the cases before it In which it ruled 
that in a settlement with an Insolvent or winding-up building and loan asso- 
ciation the borrowing shareholder must be credited with stock dues paid by 
hlm, had never had a case in which It was made to appear that the by-law 
contained an express provision that ail shares should be charged pro rata 
with losses, and that therefore there Is no Maryland décision which has held, 
In a case slmilar to the présent case, that the borrowing stockholder must be 
given crédit for the payments made as dues upon stock. And by his ninth 
conclusion of law, and the reasons in support of it, the spécial master held 
the weight of authorlty In the United States to be In favor of the doctrine 
that the shares of stock pledged for the advanee are like other shares, in this: 
that they must bear their pro rata share of ail losses, and that the borrower 
can only obtaln crédit for their value after an ascertainment of the dis- 
tributive share of the assets to whlch ail shares are entitled. In the spécial 
master's report he has stated his principal conclusions of law and his rea- 
sons as follows: 

"First Conclusion of Law. That on the 21st day of March in the year 1900 
the said receivers of the sald défendant corporation became entitled to de- 
mand from the said Charles G. Blake the Immédiate payment of such sum as 
would In equity discbarge the said intervening petitioner from ail liability 
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to the sald défendant corporation or Its recelvers for or on account of tlie two 
advances made hlm, and Charles 6. Blake became entltled upon payment of 
the sald sum to the sald recelTers of the sald défendant corporation to de- 
mand and recelve from them a fuU release. 

"Reasons In Support of the ITirst Conclusion of Law. The Intervening peti- 
tlonei' bound himself by the bonds and deeds of trust he gave to the défend- 
ant corporation to pay to It monthly the sum of ?1.(30 upon each share of its 
stock upon whlch he had recelved an advance, until sald share became f ully 
yaid in, and of the par value of $100. Before any one of the sald shares had 
become of the par value of $100 thesald défendant corporation became Insol- 
vent. Thls court, through Its recelvers, took possession of the corporate as- 
sets for the purpose of wlnding up the afCalrs of the corporation and of equi- 
tably dlstributing the assets. On the 21st day of March, 1900, It therefore be- 
came évident that no one of the shares of stock upon which the intervening 
petitioner had received an advance would ever become of the par value of 
$100. Only three ways of deallng with such a situation are logically possible: 
(1) The bonds and deeds of trust do not In terms provide that the Insolvency 
of the corporation shall termlnate the payments whlch the intervening peti- 
tioner bound himself to make. If he be held to the Uteral performance of 
his undertaklng, be will be reqnired to pay forever the monthly Installments 
of dues, premlums, and Interest. (2) The purpose of the contracta made by 
the intervening petitioner bas become impossible of fulflUment by something 
whlch the law can regard as the default of the défendant corporation. Ile 
may therefore be treated as discharged from the obligation of his bonds and 
deeds of trust, without belng called on to account for the money which on the 
faith of those bonds and deeds of trust the corporation pald to hlm. (3) The 
contracts between the parties hâve become impossible of performance, and 
therefore nelther party can call upon the other to do anything under them. 
But each party on the faIth of thèse contracts lias already done something, 
and has acqulred rights against the other not arislng out of the contract, 
but resultlng from the thlngs actually done. Thèse rights it is the duty of 
the court to protect and adjust upon princlples of equlty and fair deallng. 
When snch adjustment Is made the net sum due by the one to the other is 
presently payable, and upon Its payment ail securlties given for the perform- 
ance of the contracts are necessarlly to be surrendered up to be canceled. 
The flrst of the above enymerated solutions of the problems created by the 
insolvency of the défendant corporation would be grossly unfair to the inter- 
vening petitioner; the second, to the défendant corporation. The third in- 
volves in theory no Injustice to any one, whatever doubt and difflculty there 
may be as to its practleal application. It has accordingly been universally 
adopted, and is now the settled and undlsputed rule of law. Welr v. Associ- 
ation, 38 Atl. 643, 66 N. J. Eq. 234; Kemp v. Wright, L. E. [1894] 2 Oh. 462; 
Association v. Zucker, 48 Md. 448; End. Bldg. Ass'ns (2d Ed.) p. 518. 

"Second Conclusion of Law. That, in stating the account between the in- 
tervening petitioner and the défendant corporation arislng out of each of 
the loans or advances made to him, he should be chargea with the amount 
of said loan or advance, with Interest at the rate of six per centum per an- 
num thereon from the date at whlch loan or advance was made. 

"Eeasons In Support of the Second Conclusion of Law. The money whlch 
the intervening petitioner received as a loan or advance was not his. The 
contract under which he received It having been abrogated, it never became 
his. He must. In equlty and good conscience, return it. He has had the 
use of it slnce it was pald hlm. It is just that he should pay as compensa- 
tion for the use of that money what the law holds to be the reasonabie 
worth of such use; that Is to say, légal Interest thereon. Ail the cases agrée 
as to the soundness of thls conclusion of law, however widely they may difCer 
on other questions. Association v. Zucker. 48 Md. 448; Strohen v. Associa- 
tion, 8 Atl. 843, 115 Pa. St. 273; Towle T. Society (C. C.) 61 Fed. 440. 

"Third Conclusion of Law. That, If the premium of flfty cents per share 
per month exacted of the Intervening petitioner by the défendant corporation 
was illegally exacted, the intervening petitioner Is entltled to hâve the 
amounts pald by him as such premium credited on his loan as of the date 
when made, according to the rule governlng the application of partial pay- 
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ments, whaterer rule for the settlement of the accounts between the de- 
fendant corporation and the Interyenlng petitloner shall be adopted. and 
•whether the défendant is insolvent, as it is, or were solvent and actively 
engaged in the prosecutlon of its business, as it Is not. 

"Reasons in Support of the Third Conclusion of Ltiw. As will be seen 
hereafter in the discussion of the reasons for the seventh conclusion of law, 
the great weight of authorlty holds that when a building association becomes 
insolvent its advanced members are entitled to crédit for ail the premiums 
paid by them, whether such premiums were or were not legally exacted. The 
leading case of the few which take a différent rlew is Towle v. Society (0. 
C.) 61 Fed. 446. By that décision, and by those which foUow it, the pre- 
miums paid by advanced members are apportioned upon the theory that 
some part of them had been equitably earned by the association prior to its 
becoming insolvent. For those portions which had been so earned the ad- 
vanced members are held not entitled to auy crédit, while they are glven 
crédit for such portions as had not been earned by the association up to the 
tlme of its ceasing to do business. As was pointed ont by the circuit court 
of appeals for the Slxth circuit, no question of apportionment can arise un- 
less the premium was lawfuUy exacted, and when the premium was not law- 
fully taken it followed, in the language of the court, that ail of It must be 
'credlted against the loan.' Douglass v. Kavanaugh, 33 C. C. A. 107, 90 Fed. 
374. In an able and Ingénions brief which Mr. Oulbreth, of counsel for the 
recelvers, has flled wlth the spécial master, it is argued that, even If it be 
held that the défendant corporation had no légal power to demand the pre- 
mium it did demand from the Intervening petitloner, stlU the Interveniug 
petitloner Is not now entitled to hâve such premium In efCect repaid to him 
by crediting Its amount upon his loan. It is sald that the relations between 
building associations and thelr members are such that any contracts made 
between them cannot be usurlous, in the strict sensé of that term. It is ad- 
mltted that a building association cannot enforce auy contracts Into which 
the legislatm'e has not glven it power to enter. But it is sald that, if the 
other party nevertheless makes payment under such unenforceable contract, 
be cannot recover back that which he has paid under a mistake of the law. 
Usury may be recovered back, because its collection was in défiance of the 
settled pollcy of the state. It is urged that premiums which the association 
had not been glven power to demand cannot be recovered, because thelr 
collection, if illégal at ail, was illégal only in the sensé that the law had f ailed 
to confer upon the association any power to enforce thelr payment. If 
wtthout such power the association actually succeeded in eoUecting them, Mr. 
Oulbreth asserts that there Is no légal warrant for compelllng thelr return 
to the members who paid them. If this were a question of flrst impression, 
it might be sufflcient to say ttat the reasons which bave led législatures to 
put limits upon the légal powers of building associations to accept premiums, 
when such limits bave been in fact imposed, are preclsely the same reasons, 
good or bad, which hâve inspired ail statutes against usury, and that there- 
fore they should be given preclsely the same effect as would be given to the 
prohibitions against usury. The matter Is not, however, one of flrst impres- 
sion. It has been decided over and over agaln, and always in the same way. 
A long Une of building association cases in Maryland has determlned that 
premiums lUegally exacted from the advanced members by the association 
are usurious. Being usurlous under the law of Maryland, and the entire 
transaction of which thelr payment was an incident not havlng been flnally 
closed, they must be credited on the principal. Association v. Hayes, 61 Md. 
597; Same v. Hilleary, 68 Md. 52, 11 Atl. 505. In this respect the Maryland 
law is not peculiar. Everywhere throughout the country the courts hâve 
refused to recognize the distinction sought to be made by Mr. Oulbreth. 
Wherever the association took more interest than it was authorized to take, 
no matter by what name it called the excessive exaction, or whether such 
exaction was illégal because in terms forbidden, or was illégal merely be- 
cause the statute had not glven the association power to take it, such interest 
has uniformly been treated as usury, and has been dealt wlth in whatever 
way the local statutes and décisions required that usury should be dealt wlth. 
Falls V. Building Co., 13 South. 25, 97 Ala. 417, 24 L. R. A. 174; Association 



298 110, FEDERAL EEPOETBR. „ 

V. Wllcoi, 24 Opmi, 147; TiÇ^Ucoxon y. Smith, 78 N. W. 217, 107 lowa, 555; 
Association v. Kldder, 58 Pac. 798, 9 Kan. App. 385; Association v. Johnson. 
10 S. W. 787, 88 Ky. 191, 3.L. E. A. 289; Sullivan v. Association, 12 South. 
590, 70 Miss. 94; Moofé v. Association, 74 Ho. App. 468; MelTille v. Associa- 
tion, 33 Barb. 103; Association v. Keeney, 77 N. W. 442, 67 Neb. M; Mills 
V. Association, 75 N. C. 292; Bâtes v. Association, 42 Ohio St. 655; Kupfert 
V. Association, 30 Pa. 465; Association V. BoU/nger, 12 Eich. Eq. 124, 78 Am. 
Dec. 463; (ïraham v. Association (Tenh. Ch. App.) 52 S. W. 1011; Jaclsson v. 
Cassldy, 4 S. W. 541, 68 Tex. 282; Crabtree v. Association, 29 S. E. 741, 95 
Va. 670; Pfeister v. Association, 19 W. Ta. 676; Rhodes v. Loan Co. (lU. 
Sup.) 50 N. E. 998, 42 L. E, A. 93. 

"Fourth Conclusion of Law. That in determlnlng whether the premiums 
exacted from the intervenliig petitioner by the défendant corporation, and 
pald by hlm to it were legally exacted, thls court wlU follow the décisions 
of the courts of Mâryland. 

"Reasons In Support of the Fourth Conclusion of Law. The défendant is 
a Mâryland corporation. It dérives Its existence from the laws of Mâry- 
land, and has no powers other than those cohferred upon it by those lavrs. 
The construction which the court of appeals of Mâryland places upon the 
statutes of Mâryland is bindlng on thls court. It Is clearly settled that the 
décision of state tribunals as to vyhat contracts are under the state laws 
usurlous are bindlng upon the fédéral courts. Whenever the latter hâve been 
called on to détermine whether a premium charged by a building association 
has been legally exacted or not they hâve unlformly recognized that the 
state décisions. are bindlng upon them. Brower v. Insurance Co. (U. S. cir- 
cuit court for the Western District of North OaroUna, Slmonton, J.) 86 Ped. 
748; Douglass v. Kavanaugh, 33 0. O. A- 107, 90 Fed. 373 (C. C. A., Sixth Cir- 
cuit). The raie was afflrmed and appUed by the circuit court of appeals for 
the Elghth circuit, which said, 'If we were at llberty to consider thls case 
upon prlnciple, and apart from the laws of Alabama, we might flnd It dlffl- 
cult to answer counsel's contention. But the valldlty and légal eflect of thls 
contract must be tested by the laws of Alabama, and the décisions of the 
suprême court of that state construlng those laws, and not by the laws and 
décisions of other states. Applying that test, we flnd that under the laws 
of Alabama, as construed by the suprême court of that state, the contract 
Iri suit is not usurlous.' Association v. Rector, 38 C. C. A. 686, 98 Ped. 171. 

"FIfth Conclusion of Law. That the premium of flfty cents per share per 
montb exacted from the Intervenlng petitioner by the défendant corpora- 
tion, and pald by hlm to It, upon the advance of $1,000 made to him on the 
21st day of December, 1892, was lllegally exacted from him, and the demand 
and payment thereof were In the nature of the demand and payment of usurl- 
ous Interest; and the loan then made not having been finally settled, and the 
transaction closed between the parties, the Intervenlng petitioner, Independent 
of the insolvency of the défendant corporation, or of what rule shall be 
adopted for the settlement of accounts between the advanced members and 
the Insolvent corporation, Is entltled to a crédit on sald loan for such pre- 
mium when and as pald, In accordance with the rule governlng the applica- 
tion of partial payments. 

"Eeasons in Support of the Flfth Conclusion of Law. Prlor to the enact- 
ment of the act of 1894 (chapter S21) the authorlty of a building association 
to exact a premium was derived from the provisions of sections 6 and 7 of 
chapter 148 of the Acts of 1852, codifled as sections 98 and 99 of the Code of 
Pi;blic General Laws (1888). Thèse sections authorized the association to 
màke an advance to a member for such premium as mlght be agreed upon. 
They did not authorlze it to take securlty for the payment of any other than 
the unpaid Installments on- the shares redeemed, and Interest at 6 per cent, 
on the money advanced. The court of appeals so held elght years before 
the charter of the défendant corporation was granted. Gelger v. Association, 
58 Md. 56Ô. Geiger's Case was foUowed In Whlte v. Williams, 90 Md. 719, 
40. Atl. 1001, argued before, but declded a few days after, the fillng of the 
complalnaQt's bUI In thls case. The mortgage before the court of appeals 
in the last-méntioned case had been made to the défendant corporation. It 
was tbere héld t!bat the act of 1894 had no effect upon contracts made prlor 
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to Its passage. Premiums taken Subsequently to Its enactment for advances 
previously made were equally Illégal with those which had been coUected 
before it became a law. Such premiums were therefore directed to be cred- 
ited as partial payments on the original advance. Forty-six years ago the 
suprême court of Connecticut placed the same construction on statutory pro- 
visions substantially Identlcal. Association v. Wllcox, 24 Conn. 147. 

"Sixth Conclusion of Law. That the premium of flfty cents per share per 
month exacted from the Intervenlng petltioner by the défendant corporation, 
and paid by him to it, upon the advance of |300 made to him on the 21st 
day of June, 1895, was illegally exacted from him, and the demand and pay- 
ment thereof were in the nature of the demand and payment of usurious in- 
terest; and the loan then made net having been flnally settled, and the trans- 
action closed between the parties, the intervenlng petltioner, Independently 
of the Insolvency of the association, and of whatever rule shall be adopted 
for the settlement of the aecounts between the advanced members and the 
défendant corporation, is entitled to a crédit on bis loan for such premium 
when and as paid, in accordance with the rule goveming the application of 
partial payments. 

"Eeasons In Support of the Sixth Conclusion of Ijaw. ïhe first Maryland 
statute authorizing the formation of building associations was the act of 
1852 (chapter 148), and that act, except In so far as it was amended by the 
act of 1894 (chapter 321), Is still, in substance. In force. The statute bas 
always provided that the corporation may 'advance to any member thereof 
for such premium as may be agreed upon the sum whlch he would be entitled 
to reçoive upon the dissolution of the corporation * * * or to purchase 
from any member thereof the shares or any number of shares of stock held by 
him at such price or sum as according to the articles of association such 
member may agrée to recelve.' Since 1804 It has been lawful to coUect the 
premium In Installments. AU the enactments on the subject (that of 1894 
as well as its predecessors) bave expressly declared that the Interest to be 
paid by the advanced member shall be at the rate of six per cent, per an- 
num on the sum advanced. More than slxteen years before the charter of the 
défendant corporation the court of appeals of Maryland had declded that 
Jnterest could be collected only on the sum actually advanced; that Is to say, 
upon the sum the borrowing member received after the premium had been 
deducted. Thus, where, upon a nominal advance of ?3,600, $900 was re- 
tained as premium, the court held that Interest could be legally exacted on 
$2,700 only, and that, It having been actually taken on $3,600, the transaction 
had become usurious. Society v. Taylor (decided Feb. 11, 1875) 41 Md. 409. 
Thls case has never been quallfied, or its authority questioned or shaken. 
The courts hâve always refused to permit any évasion of thls law. In 
March, 1879, twelve years before the défendant corporation was chartered, 
the court of appeals held that where the imredeemed shares were requlred to 
pay but tweuty-flve cents per share a week, and the redeemed or advanced 
shares fifty cents a week, the extra twenty-five cents per share must bave 
been chargea for Interest, and, If that were so, it was 'clear there has been 
Msury taken.' Association v. Jaecksch, 51 Md. 198. In .7uly, 1882, or nearly 
nlne years before the défendant corporation received Its charter, there was 
before the same court a building associntion contract legally indistlnguish- 
able from that made by the défendant corporation with the intervenlng 
petltioner. In that case the advanced member bound himself to pay fifty 
cents per share as weekly dues and thirty cents per share as weekly premium 
until the maturity of hls stock. The premium of thirty cents per share was 
provided for by the assoclatlon's constitution, and exceeded six per cent on 
.$200, the amount actually advanced on each share, by nearly seven cents per 
week. The court sald: 'In thls case the word "premium," and the charge for 
It, can only be regarded as meanlng Interest, and, to the extent that the 
charge exceeds the rate of six per cent, it cannot be allowed.' Geiger v. 
Association, 58 Md. 569. Among other cases in whlch the court of appeals 
of Maryland has declared illégal schemes for securing more than six per 
ceflt interest on the money actually advanced, are the followlng: Associa- 
tion V. McCarthy, 57 Md. 555, declded February 9, 1882; Association v. 
Thursby, 58 Md. 284, decided April 13, 1882; Association v, Hayes, 61 Md. 
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597, decMea March 26, 1884; S^me v. HlUeary, 68 Md. 52, 11 AH. 505, de- 
clded Deçember 9, 1887. The opinions In ail of thèse cases, as the dates 
abx)ve given show, were announced years before the défendant corporation 
was orgàûlzed. The same principle has been applied in the récent case of 
Association v. McKenzie (decided Feb. 18, 1897) 85 Md. 1S2, 36 Atl. 754. The 
contraet passed on in the last-mentioned case was entered into subséquent to 
the passage of the act of 1894 (chapler 321). The court of appeals referred 
to that act, but did not suggest that Its passage had in any wise restricted 
the scope and efEect which had been glven by prior décisions to the prohibi- 
tion against talsing more than six. per cent, interest on the money advanced. 
' "It is, of course, clear that the practical efCect of the contraet between 
the intervenlng petltioner and the défendant association would hâve been 
precisely the same as It was under the contracts actually niade had the 
advances been made to hlm on condition that he should continue to pay his 
regular dues on his stoclj, and twelve per cent, interest on the money ad- 
vanced hlm. He would hâve pald precisely the same money at precisely the 
same time, and the money he paid would hâve been applied by the défend- 
ant corporation in precisely the same way. But, if the parties in their con- 
traet had called the premium 'interest,' its collection would hâve been clearly 
illégal. Did styling it 'premium' mal'^e it légal? For forty-eight years the 
gênerai assembly of Maryland has been careful, in every revision of the 
building association law, to Insert the provision that the interest to be paid 
shall be at the rate of six per cent per annum. Was ail this trouble taken 
to Insure that the word 'premium' should be used in building association 
contracts Instead of the word 'interest'? Even if this were a case of flrst 
impression, the respect which this court must hâve for the législature of one 
of the States of the Union would prevent it from assuming that anything 
so useless and absurd had been done. The législative purpose Is plain. It 
is to protect the advanced member from any requirement to make a dispro- 
portionate contribution to the profits of the unadvanced members. This is 
not a case of flrst Impression, however. In the long chaln of décisions al- 
ready cited, the highest judicial tribunal of the state of Maryland has said 
over and over agata, In eflfect, that the législature of Its state Intended by 
the proviso in question to llmit to a sum équivalent to six per cent, on the 
sum advanced the collection from the advanced stockholder of anything the 
payment of which has the same practical efCect as between the parties as the 
payment of interest would hâve. What the money so collected is called is 
immaterial. What it Is, Is the only question to be consldered. A premium 
may be collected. Since the act of 1^4 It may be paid in a lump sum or in 
Installments. More than six per cent, interest cannot be taken. Thèse pro- 
visions must be so construed as to glve effect to each of them. How can this 
be done? In other words, what Is the real distinction between a légal pre- 
mium and illégal interest? The act of 1894, by legalizing the installment pre- 
mium, and retainlng the provision against excessive Interest, demonstrates 
that such distinction is not to be found In the time and manner In which the 
premium may be paid. The évidence offered by the défendant corporation 
and its receivers Is concluslve to the same effect. 

"What follows? It Is quite obvions that it does not foUow, as contended 
by the receivers, that the premium exaeted from the intervenlng petltioner 
was légal. To so hold would be to strike out of the statute the limitation 
upon the rate of interest which may be lawfully taken. That cannot be done. 
There is no escape, theref ore, .from the conclusion that a gross deducted pre- 
mium otherwise indistinguishable from the premium paid by the intervenlng 
petltioner would be a premium whleh CQuîd not be lawfully taken or re- 
talned. It could not be, because to take It amounts to recelving interest at 
the rate of thirteen per cent, on the sum advanced, when the statute allows 
only shc per cent, to be charged. On the other hand, it is, of course, true 
that the mère fact that the premium, when added to the Interest, makes the 
advance in effect cost the borrowing member more than six per cent, per 
annum, Is not concluslve of Its illegality. To so hold would be to ignore 
those provisions of the statute which expressly authorize the taking of the 
premium. It is clear, therefore, that the rate of the premium does not dé- 
termine Its validlty, any more than does the manner of its payment. Wheth- 
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er Its taklng Is forbldden or permitted must, then, dépend upon what It Is 
given for. M it Is paid inerely for the use of rnoney, It is forbidden. if its 
effect is to make the member obtaining the advance pay for that advance at 
a higher rate than six per cent, per annum. If it is compensation for a 
préférence given the advanced member over some or ail of his fellow mem- 
bers, it is permitted. The counsel for the receivers say that the premium paid 
by the intervening petltioner was paid not for the use of the money ad- 
vanced to him, but for the préférence given him in redeemlng his shares be- 
fore thelr maturity. It is admitted that there was uo otber préférence than 
that necessarily involved in the rédemption of the shares. It was expressly 
stipulated that at the time the intervening petitioner received his advance no 
other member was seeliing one. The statutory limitation upon the rate of 
interest is by its terms applicable to advances made for the rédemption of 
shares. To hold that such rédemption is in itself sufflcieut to take the trans- 
action out of the restrictions of the act, is in eiîect to construe the statute 
with the limitations in precisely the same way as it would be construed if 
those limitations were not in. ïhis cannot be done. The borrowing member 
is not necessarily preferred when an advance is made to him. When he 
is preferred, it is not over those members who do not want to redeem their 
shares, but only over those who do, and are postponed to him. There can be 
no préférence, except among competitors. The member who takes an ad- 
vance confers a benefit on the member who does not want one. It is to the 
Interest of the latter that ail the money of the association shall be constantly 
out at interest. If it be idle, he and ail the other members are losing the 
value of its use. The association is in theory of law a mutual one. It 
exists for the beneiit of ail its members, and, so far as may be, for their 
equal benefit. The counsel for the receivers contend that, while ail this 
is true, yet the free shareholders can say to their fellow members: 'You 
want an advance, and we want you to hâve it. If you do not take it, no 
one else wlU, and we will ail lose. Yet, as you want it and must hâve it, 
we will charge you in addition to that interest, which is the reasonable 
worth of its use, and which would be ail that the law would suffler us 
to take from any one not a member of our association, an extra sum 
which we can legally exact from you because you and ourselves are fellow 
members of a purely mutual association.' If he replied that he could not 
see where the mutuality came in, they would explain to him. that ail the 
interest and ail the premium he paid would go into the common fund, 
to be divided as profits, the practieal resuit of which division would be 
that, while an outsider wouW borrow at six per cent, he would hâve to 
pay in the flrst instance perhaps fourteen per cent, and would then, be- 
cause the association was mutual, get baek enough of what he had paid 
to reduce the actual cost to him to about thirteen per cent. 

"Such, In its last analysls, is the contention of the learned counsel for 
the receivers on t'his point. Because a building association is or ought to 
be a purely mutual society is no reason why it should be allowed to charge 
an arbitrary p'remium. It is in fact the most persuasive of ail circum- 
stances to show that no such premium should be permitted. Building 
associations may hâve other uses than those resulting from their mutual 
oharacter. The method of repayment of their advances which their schemes 
permit may be of great benefit to certain classes of the community. In 
some localities it may be that it would not be economically possible to 
earry on such associations, and to make loans repayable in installments 
extending over a long period of time, unless they were permitted to charge 
more than the légal rate of interest. Where such conditions prevail the 
remedy must be sought from législation. In a number of states stat- 
utes hâve been passed, of which that of Indlana Is a fair type. It pro- 
vides 'that it shall be compétent and lawful for the borrower from such 
association to agrée in wrlting upon a given rate of premium in addition 
to the interest to be paid upon each loan without bidding. Ail contracts 
heretofore made between any borrower and any such association for the 
payment of any premium with or without any bidding are hereby legal- 
Szed. No premiums heretofore contracted for without bidding or to be con- 
tracted for under this section shall be deemed usurious.' Bums' Supp. 
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Ind. l897i § 44631. Where siich statutes exlst, the only question remain- 
ing ôpen Is whether the leglislature enactlng them had power under the 
constitution o( Its state to do so. That question has been variously de- 
clded in différent states, but is of no relevancy hère, as the gênerai assem- 
bly &t Màryland has nerer attèmpted to pass any such law. In a num- 
beir of cases in whlch building association eontracts bave been attacked 
as usurious, thelr valldlty has been upheld upon the ground that the nature 
of the transaction and thé' relationship between the parties was such that 
usury, In Its Old and strict senfie, could not arlse eut o£ it between them. 
The resuit arrived at In most of thèse cases was, on the facts, right. It 
was true that the character of the eontracts Iti the particular cases ex- 
amined showed that they were not usurious. An excellent type of such a 
case is Robertson v. Association, 10 Md. 397, 69 Am. Dec. 145. It is proba- 
bly not true that thèse courts ever Intended to décide that no bargain made 
between the association and an advanced member could be usurious. If 
they dld, they are to that estent no longer law, as the citation of author- 
ities In the discussion of thé reasons in support of the third conclusion of 
law demonstrates. In a few Jnrlsdictions, of whlch Maryland is not one, 
the language of thèse eariy cases has been construed to mean that such 
an association can lawfully take any character of premlum It sees fit to 
ask, and the borrowlng member agrées to give. It Is believed, however, 
that in every one of the states in whlch such doctrine exists there is 
elther an entire absence of législation upon the sUbject, or else, as is In 
such states more frequently the case, a statute like that of Indiana already 
cited, expressly declaring that no such eontract shall be held usurious. 
Where such statutes exlst and are constltutlonal, it niakes no difCerence 
how the premlum is flxed or how large it is, just because In those states 
it makes no différence whether the charge for interest is above the légal 
rate or not. It is not believed, however, that any well-reasoned case has 
ever held that where, as In Maryland, a statutory restriction has been 
placed upon the rate of Interest whlch may be lawfully chargea, an arbi- 
trary premlum in addition to the maximum légal rate of Interest can be 
exacted. The spécial master has not been able to find a single such case 
under such a statute in whlch the point has been raised and declded ad- 
versely to the conclusions herein reached. It is very probable that even 
In Maryland some of the premiums whlch hâve been upheld were flxed 
arbltrarily, and not as a resuit of a compétition In whlch one would-be 
borrower was preferred to another. But, if so, no objection was taken as 
to the absence of compétition, and no décision on the subJect was made. 
On the other hand, it has been held under statutes whlch are in substance 
slmilar to those of Maryland that ail noncompetitlve premiums are illégal 
and forbldden. Bâtes v. Association, 42 Ohlo St. 655; State t. Green- 
vlUe Bldg. & Sav. Ass'n, 28 Ohlo St 92; State v. Oberlin Bldg. Soc, 35 Ohlo 
St. 258. In a well-consldered Tennessee case the court pointed out that 
It was not, under the constitution of Tennessee, In the power of the légis- 
lature to authorize a noncompetitlve premlum, because such a premlum 
was nothlng but usurious Interest under another name. The same case 
holds that a compétitive premium was In its nature a différent thlng from 
interest, and that the législature could and had permltted its collection. 
Patterson v. Association, 14 Lea, 677. The same question Is considered In 
Wilcoxon V. Smith, 78 N. W. 217, 107 lowa, 55S. Of course, there is no 
question that, where the statute directs that the premlum shall be deter- 
mined by compétitive bidding, any other way of flxing It Is illégal. My- 
ers V. Association, 75 N. W. 944, 117 Mich. 389; Moore v. Association, 74 
Mo. App. 468; Stlles' Appeal, 95 Pa. 122. 

"The reason why a noncompetitlve premlum Is not lawful, and that a 
compétitive one is permlsslble, lies in the very nature and purpose of the 
original building association. Such associations were at first made up 
of persons who lived In the same neighborhood. They ail linew each 
other, or had the means of easily learning ail about each other, and about 
the property whlch was offered as securlty for advances. Ail or the large 
majority of them became members wlth the object of speedily obtaining 
through the association a home for themselves. Under such circumstan- 
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ces It was Inévitable that In the earlier years o( any such association 
there would always be more members seelting advances than there would 
be idle money In the treasury to loan to them. The association being 
mutual, every member who wanted an advance had as mucb right to it as 
any of the others; and yet, when more wanted an advance than could 
get, some rule of sélection among them had to be adopted. There were 
only three ways qf ehooslng among applicants: By order of application, 
by lot, or by giving the préférence to that member to whom the advance 
would be of the greatest use. In theory, the last method was the one most 
in harmony with the purely bénéficiai and fratemal character of the asso- 
ciation. Some of the members were so situated that they could wisely 
and prudently afCord to pay more for an advance than others, just because 
they could use the money so advanced to greater advantage than could 
the others. If ail the members acted with wisdom and discrétion, each was 
the best judge of what he could afford to pay to get an advance at any 
particular time. He who needed the assistance most received it, and, in 
retum for the préférence hls fellows accorded him, he, in the true spirit 
of mutuality and fratemlty, contributed to the common stocli the value 
he himself placed upon what he had received. The discussion of this sub- 
ject in the best of the text-boolîs leaves little to be added. End. Bldg. 
Ass'ns (2d Ed.) § 409. The interest of ail the members of such associa- 
tions, investing as well as borrowing, requires that the rule against arbl- 
trary noncompetltive premiums shall be maintalned. If the savings of the 
investing members aire to be at once profitably and securely employed, 
there must' be a constant and natural demand for loans. The fixing of 
an arbitrary premlum, whlch Is required of ail under ail circumstances, 
restricts the demand, and tends to resuit in the accumulation by the asso- 
ciation of large sums of idle money. Such a condition of things must be 
costly, and may become disastrous. The managers are forced to go out 
and seek peopîe who are wiUing to become members, take advances, and 
pay for them the rate which the association requires, thus reversing the 
natural order of things, under which the borrower should seek the lender. 
Now, it Is only in spécial circumstances, and to persons peculiarly situated, 
that such a loan as the défendant corporation was wllling to make can 
be of any advantage, costing, as it did, something more than twice the 
légal rate for money. When the agents of the associations are seekingJ)or- 
rowers, they often induce persons to enter Into association contracts who 
ought not to do so. Such people sçK)n become dissatisfied. They com- 
plaln that they did not understand thelr bargain. They say, and doubtless 
not infrequently truthfully say, that Its real meaning and eflfect were mis-' 
represented to them. They claim th^t they did not become In any real 
sensé members of the association, but were mère borrowers from it. They 
refuse to perform their contract, and the association becomes involved in 
litigation, expensive and harassing, and in the end dangerous. Moreover, 
when the association is sëeking borrowers, instead of borrowers seeking 
the association, the latter dpes not and cannot scrutinize the securlty 
offered as It would do if the usual course of thinga had been maintalned. 
Loaris are made on Insufficient securlty. Moreover, when the association 
is hunting the borrowers the expenses of management will be much greater 
proportlonately than where the reverse is the case. To thèse three causes 
are due the insolvency of most of the building associations which hâve 
corne to grief, and whlch hâve not sufCered from the absolute fraud of 
their officiais. It is quite évident that in the case before us ail thèse three 
causes operated. They would hâve been far less effective had the associa- 
tion ofCered Its money among its members at the légal rate of interest 
when there were not more applicants among the members than there was 
money to lend, or . at such prèmium in addition to interest as the appli- 
cants might have f airly bid among themselves when there happened to 
be more applicants than there was money. The modem so-called national 
association, of which the défendant corporation was a type, is a very 
différent thing from the original association with whlch the earlier cases 
dealt. The défendant corporation was to a considérable extent in fact, 
whatever it was In légal theory, a mortgage loan company. Capltalists 
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Invested bnndreds of thousands of dollars with It. For years some of 
them reëetted eight per cent, per annum Cléar of ail taxes, and others six 
per cent, Oii sums whlch varled from tlme to tlme, but averaged at ail 
tlmes npwards of half a mllHon of dollars. Most of the free or invest- 
Ing stoçkholdèrs dld not joln the association with any idea of erer he- 
comlng borrowers, and they never did. To them, if the association could 
be carried to an ordinarily successful conclusion, -would hâve been paid 
ten per cent, compound interest. To carry on a business so extensively 
dlstrlbuted over a great expanse of terrltory requires an extensive staff 
of permanent officiais. Some of thèse, if the adventuré Is to hâve any 
chance of snccess, mnst be men of exceptlonal abillty, whose services 
can be secured, If at ail, only by tiie payment of large salaries. Many 
spécial attorneys, agents, appraisers, and so on, must be from tlme to time 
employed, and large travellng and other expenses Incurréd. AU thèse 
profits, exceeding as they do the légal, and sowetimes very greatly exceed- 
Ibg the market, rate for money, and ail thèse expenses, must corne out of 
the borrowlng members. It therefore becomes necessary to so arrange 
the scheme of the association that the borrowlng member shall be requlred 
to pay In any erent for the use of the money of the pald-up and the free 
Installment stoçkholdèrs more than twlce the légal rate of Interest. If 
bad fortune coJiies, he must pay much more, but in any probable event 
he wlU hâve tô pay at least that mnch. So far as concerna the relation of 
the pàid-up stoçkholdèrs to the borrowlng members, the association as 
actually conducted was in no sensé mutpal. TJnder the system of arbitrary 
premiums at the rate charged by the défendant corporation, the relations 
between Its borrowlng and Its Inyestlng Installment stoçkholdèrs were 
mutual only in one sensé. It Is to the advahtage of each of them that the 
association shall succeed, because If It does succeed the free shareholders 
wUl get ten per cent, or more compound Interest, and the advance share- 
liolders wlll hot hâve to pay more than thlrteen per cent. If thç maturity 
of the stock Is protracted beyond the normal perlod, the rate of interest 
to be recelved by the free shareholders wlll be less, and the rate of inter- 
est to be paid by the borrowlng shareholdejjs wlll be gréa ter. Upon prln- 
clplè and authority allke the premiums cbllected by the défendant corpora- 
tion from the Intervenlng petltloner were lllegally exacted, and should be 
credlted on tls loan. The décision In the caSë of Robertson v. Association, 
10 Md. 3^7, 69 Am. Dec. 145, has In thls, case been repeatedly eited as 
laylng down prlnclplés whlch Justlfled the iexaetion of arbitrary premiums, 
excessive Interest, or any other demand Whlch the association might make 
ûpon a member seéking an ^dvance. ïn that case ail that was declded was 
that the association mlght îawfully continue to charge six per cent, inter- 
est upon the full amouht adyanced untll the maturity of the stock. In 
effect, that case declded hothing more than that the borrowlng member 
had no right to clalm crédit on hls loan for the payments of stock dues 
made by hlm when and as he made them. He could not clalm to do this 
becâuse he was a partner of a quasi partner with the free shareholders. 
BaCh of them had contracted to pay In thelr stock dues until the shares 
matiire. The free shareholders were not entltled to draw Interest on their 
stock payments. and cbnsëquently the borrowlng shareholders had no 
rIght to rçcëlve Interest bii thelr payments upon the same account. It Is 
cleàt that. If the borrowlng members were allowed a réduction of Interest 
on thelr loans on account pf the payments made by them on thelr shares, 
they would In effect recelyè Interest on thpse stock payments. To that 
they were clearly not entltledi and could not be so long as the association 
was a mutual Institution. Whatèver mlght hâve been said or argued from 
Robertson's Case In former years, It has not been possible slnce 1882, 
wheii the case of Association v. McCarthy, 57 Md. 555, was declded, to 
constxue it otherwlse thaû It has been above construed, and the year 1882 
was hine years before the défendant corporation was chartered. 

''Seventh Conclusion of Law. That, the défendant corporation being in- 
solvént and In process of béing wound iip In equity, the intervenlng petl- 
tloner Is entitled to hâve credlted on hls advances from the défendant cor- 
poration ail the sums he has paid to thè sald défendant corporation as'pve- 
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mlum or interest for or upon said advances, or either of them, even although 
ail of said premium and said interest had been legally exacted and coUected. 
"Keasons in Support oî the Seventh Conclusion of Law. The contract of 
loan or advance has become impossible of fulflUment. It is resclnded, and 
aU that it is possible to do te to restore the parties to the contract to the 
position in which they regpectively were when they made it. As the only 
thing which passed from one to the other was money, this process of return 
can in theory be readily carried out. ïhe corporation or its receivers eau 
get baelï the money it lent to the advanced member, and he can get back 
the money he pald the association under the contract by which he bor- 
rowed it If each pays or allows the other Interest for the time during 
which It or he had any of the other's money in his possession, the par- 
ties will, in theory of law, be restored precisely to the position in which 
they were when they made the contract. It is true that in fact it may 
be the position of neither party will be precisely the same after the rescis- 
sion is made and the repayments accomplished as it would hâve been had 
the contract never been entered into at ail. The corporation, on the one 
hand, has supposed that the premiums paid to it had become in ail events 
and for ail purposes its property, and in making up statements of its 
profits it has assumed that thèse premiums had become irrevocably its 
own. Many members had, between the time when the intervening peti- 
tloner obtained his advance and the time when the receivers were ap- 
pointed in this case, withdrawn from the association. The settlement 
made by the corporation with thèse withdrawing members would doubt- 
less hâve been différent had the corporation supposed that its title to the 
premiums which had been paid in by tlie petitioner and other advanced 
members was still uncertain, and subject upon a contingency to be defeated. 
On the other hand, the intervening petitioner and the other advanced mem- 
bers would doubtless hâve ordered their own atïairs ditïerently had they 
supposed that they might suddenly be called upon to repay at once, in a 
lump sum, that which they had not expected to be called upon to return, 
except in installments extending over a considérable period of time. Such 
elreumstances are not susceptible of being made the basis of légal ad- 
justment. The law has long ago determined that, in Its eye, interest is 
fuU compensation for the use of money, and. If he who is entitled to receive 
money does not get It when he has a right to ask for it, his Injury is made 
good If he flnally reçoives it with interest for the time during which he 
should hâve had possession of it, but did not. Conversely, if one man haa 
had the possession of money belonging to another, he has made that other 
whole when he gives him back his money with interest upon it. The 
overwhelming weight of authority supports the conclusion of law above 
stated. It Is the well-recognized law in the folio wing states: (1) Oonnecti- 
cut. Cfurtls v. Association, 36 Atl. 1023, 69 Conn. 6. (2) Indiana. Marion 
Trust Oo. V. Edwards Lodge Trustées, 54 N. B. 444, 153 Ind. 96. (3) Georgi.i. 
Association v. Goodrich, 48 Ga. 450. (41 lowa. Wileoxon v. Smith. 78 N. 
W. 217, 107 lowa, 555. (5) Kentucky. Eogers v. Rains, 38 S. W. 483, 100 
Ky. 295. (6) Maryland. Association v. Zucker, 48 Md. 448. (7) Michigan. 
Russell V. Pierce, 80 N. W. 118. (8) Minnesota. Knutson v. Association, 69 
N. W. 889, 67 Mlnn. 201. (9) Missouri. Brown v. Archer, 62 Mo. App. 277. 
(10) New Hampshlre. Bank Oom'rs v. Granité State Provident Ass'n, 68 N. 
H. 554, 44 Atl. 606. (11) New Jersey. Welr v. Association, 38 Atl. 643, 56 
N. J. Bq. 234. (12) North Carolina. Strauss v. Association, 23 S. B. 450. 117 
N. C. 308, 30 li. R. A. 698. (13) North Dakota. Haie v. Calrns, 77 N. W. 
1010, 8 N. D. 145. (14) Pennsylvanla. Strohen v. Association, 8 Atl. 843, 
115 Pa. 273. (15) South Carolina. Buist v. Bryan, 21 S. E. 537, 44 S. C. 121, 
29 L. R. A. 127. (16) Tennessee. Rogers v. Hargo, 20 S. W. 430, 92 Tenn. 
35. (17) Texas. Blakeley v. Association (Clv. App.> 26 S. W. 292. (18) 
Utah. Haie v. Thomas, 59 Pac. 241, 20 Ulah, 426. (19) Wisconsin. Leahy 
V. Association, 76 N. W. 625, 100 Wls. 555. And by the followlng fédéral 
circuit courts: Western district of North Carolina. Mcllwalne v. Iseley, 96 
Eed. 62; Lauer v. Association, 96 Fed. 775. Southern district of Alabama. 
Manorita v. Trust Co., 101 Fed. 8. It is the rulé approved in Bnd. Bldg. 
Ass'ns (2d Ed.) p. 530, S 531. The atithorities affirming and applying this 
110 F.--20 
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raie are now much more numerous and welghty than they were when the 
laRt édition of Mr. Bndllch's book wept to press. 

•'The only dissent from the above conclusion of law Is to be found In 
Towle 'y. Society (0. C.) 61 Fe4t ^' and In the fewi cases which foUow 
thàt décision. In his opinion in that case, Judge Grosscnp, slttlng In the 
United States circuit court for tie Northem district of Illinois, held thàt 
where an Insolvent association was being wound up in equity, and a gross 
deducted premlum had l)een paI4, there should be an apportionment of 
the premium; the advanced naember, being credited with only that portion 
of it lyhich had not been earned at the time the association wect into the 
hands of recelrers. It so happèned that the Illinois statute assumed that 
eight years was the normal duration of a building association, and gave 
a statutory right to an advanced member who desired to pay off his ad- 
Tënce before the maturlty of his stoclc to demand on dolng so the return 
of sùch portion of the premium as the perlod yet to elapse before the loan was 
elght years old boçe to eight years. Judge Grosscup foUowed the analogy of 
this statute, and held that he vcould allow crédit to the borrowing member 
only for that portion of the premium which, had the association been a 
going concern, the borrower would hâve had the right to demand should 
be retumed to him had he withdrawn at the date the a,ssociatlon became 
Insolvent. Judge; Baker, sitting in the United States circuit court for the 
district of Indlana, subsequently, In a case arlslng out of the winding up 
of the same building association as that In the course of which Judge Gross- 
cup had madè his décision, followed Judge Grosscup's ruling, as, indeed, 
every reason of courtesy, judiclal comity, and expediency required he should. 
Sullivan v. Stucky (0. G.) 86 Fed. 491. It has never been applled by any 
other of the fédéral courts. It has not as yet been adopted by the courts 
of last resort of any of the states, although It has been followed by the In- 
termediate appellate courts of minois In the cases of Cholsser v. Young, 
69 m. App. 252; Sullivan v. Spanlol, 78 111. App. 125; Doollng v. Davis, 84 
IlL App. 393. In ail the above cases, as In Tawle's Case, the premiums were 
compétitive. The suprême court of New York has followed Judge Grosscup 
lu the case of Harrlson v. Cobb, 63 N. Y. Supp. 738. I hâve not been able 
to dlscover that It has been elsewhere applied. The décision in Towle's 
Case was rendered in March, 1894. Slnce that time the highest courts of 
Connecticut, Indiana, lowa, Kentucky, MIchigan, Minnesota, Missouri, New 
Hampshire, New Jersey, North Dakota, Utah, and Wisconsin, or twelve 
States in ail, hâve been called on for the flrst time to lay down the rule which 
they would foUow in the winding up of an insolvent building association. 
In ail or nearly ail of thèse cases It appears that the décision in Towle's 
Oçise was called to the attention of the court. In none of them was It fol- 
lowed. There was nothingin the préviens décisions in any of those states 
to hâve prevented the adoptiop of its doctrines. 

"The advanced member Is entitled to crédit premiums legally as weli as 
those illegally pald by him. The décisions in the above-cited, cases in many 
instances were made with référence to premiums which had been legally 
exacted. There is probably no state which has gone further in upholding 
such; premiums than has Indiana. The statute (Act March 11, 1875) in that 
State déclares that 'premiums, fines and interest on premiums shall not be 
deemed usui'Ious.' In the case of M-cLaughlIn v. Association, 62 Ind. 264, 
the court sald that the provisions of this section of the statute did not change 
the law as It previously exlstèd, for. If the nature of the transaction was in 
fact usurious nnder the then constitutional provisions of the state, the légis- 
lature had no power to make It Innocent. McLaughlin's Case has been fol- 
lowed by a number of cases, and is the establlshed law of Indiana to-day. 
Association v^ Elbert, 54 N- B- 753, 153 Ind. 198. And yet in the case of 
Huter T. Trust Oo., 54 N. E. 755, 153 Ind. 204, the Indiana court said: 'The 
inaolyency of the association, would hâve abrogated the stock and loan con- 
tracfc'/ 'The association wouW be treçated by the court as though the con- 
tracta had pever existed. Equity would admlnlster not accordlng to the 
contract relations of the parties, but accordlng to their actual relations, re- 
sulting from what they had done, and accordlng: to the pâture and source of 
the f und, and the clalms upon It An allowance of the plea of ultra vires 
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cannot wlpe out the eontracts more thoroughly. In eîthet case the clalm- 
ant would stand beforç the court on a footing of equallty.' And in the case 
of Marion Trust Ck>. v. Edwards Lodge Trustées, 54 N. E. 444, 153 Ind. 96, 
the court, in an able opinion, In whieh ail the authoritles were collated and 
considered, defluitely adhered to the raie of law announced in the conclu- 
sion at the head of this discussion, and deflnltely decllned to foUow the dé- 
cision in Towle's Case, and the décision of the fédéral court in Indiana In 
Sullivan v. Stucky. In New Hampshire, also, It bas been decided tbat the 
building association contracta are not necessarlly usurious. Shaunon v. 
Dunn, 43 N. H. 194. In the case of Bank Oom'rs v. Granité State Provident 
Ass'n, 68 N. H. 554, 44 Atl. 605, decided subsequently to Judge Grosscup's 
décision, the conclusion of law above stated was accepted by the court. In 
New Jersey It has been a number of tlmes decided that the premiums in 
building associations, whether they were compétitive or noncompetltive, are, 
under the statute of that state, not usurious. Investment Co. v. Bachelor 
(Ch.) 35 Atl. 745, 54 N. J. Bq. (500. Upon full considération and deflnitsly, 
although wlth some hésitation, the court of chancery of that state decllned 
to foUow the doctrine In Towle's Case, and adopted the rule stated in the 
above conclusion of law. Welr v. Association (Ch.) 38 Atl. 643, 56 N. J. Eq. 
234. In the well-consldered case of lieahy v. Association, decided by the 
suprême court of Wisconsin In October, 1898, and reported In 76 N. W. 625, 
100 Wis. 555, It Is assumed the premiums there charged were legally ex- 
acted, but it Is held that the settlements should be made in accordance with 
the princlples of the conclusion of law above stated. There are a great 
many other states in which the eontracts of building associations made 
strictly in compliance with the law under which they are Incorpora ted are 
by the terms of the statutes exempted from the prohibitions agalnst usury. 
In many of thèse states when the asssociation has become Insolvent it has 
been decided that the borrower is entitled to crédit for ail such premiums. 
See the cases already cited from lowa, Mlchigan, Minnesota, Missouri, North 
Dakota, Pennsylvanla, Tennessee, Texas, and Maryland. 

"Judge Grosseup holds that the borrowers, being members of the associa- 
tion, and being as much responsible for Its management as the Investing 
members, are not entitled to treat their eontracts of loan In the same way 
as they unquestlonably would be entitled to treat thém if the loans had been 
made to them by strangers. The suprême court of Indiana, however, well 
sald: 'It Is the ownership of stock, and nothing else, that makes borrowers 
and nonborrowers alike members of the association. It Is upon their stock, 
and nothing else, and therefore In the capacity of stoekholders, and not 
otherwlse, that borrowers and nonborrowers alike were espected and entitled 
to recelve or be credited wlth the division of profits. It is upon their stock, 
and nothing else, and therefore in their capacity of stoekholders, and not 
otherwlse, that borrowers and nonborrowers alike must be charged with 
losses and expenses. The nonborrowers pay only stock dues. The bor- 
rowers pay stock dues, Interest, and premlum. Manlfestly stock dues are 
the only payments made by members in their capacity of stoekholders. 
Manlfestly payments of Interest and premlum are made by members in 
their capacity of borrowers. Whether the premlum be considered as a 
bonus or as additional Interest, or whether it be pald in a lump sum retalned 
out of the loan as a resuit of compétitive bidding at stoekholders' meetings, 
or be paid In Installments on the basis of an arbltrary percentage, whetlier 
it be paid for precedence in securlng the loan or as a uniform charge upon 
ail borrowers, in any event It Is paid by the members In their capacity of 
borrowers. As to refuse crédit for payment of premiums, receivers might 
as well refuse crédit for payments of Interest made under the contract. The 
contract has been abrogated by the association's Insolvency. The Interest 
that Is charged the borrowers on settlement wlth the receiver is not the 
Interest agreed upon In the contract. It Is the Interest that the law, and 
equlty foUowing the law, exacts for the use of money had and recelved; and 
borrowers are credited wlth the interest payments, not as interest, but as 
partial payments upon the money had and recelved. If premiums were not 
to be credited as partial payments upon the money had and recelved, and 
If they were to remain In the account subject to losses and expenses, a non- 
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borrowlng member who had pald In $500 on twenty-flve shares of stock, 
and who was entitled only to the same dlvldends of profits as the borrow- 
ing member wlth twenty-flre shares, would stand to loge only $500, whlle 
the borrower who had pald $500 oa stock and $500 on premlum would stand 
to loge $1,000. • » * BQUàllty requlres that losses shall be borne by 
those wbo' hâve shared the profits, and In the same proportions.' Marlon 
Trust Oo. V. Edwards Lodge Trustées, 54 N. B. 444, 153 Ind. 96. Moreover, 
as Mr. Endllch points out, no part of the premlum 'Is eamed until the whole 
scheme has been carrled out' 'A provlso requlrlng a return of a certain 
fraction of the premlum for every unexplred year of a certain number of 
years Is a rebate in favor of voluntary repàyment, not an apportionment of 
the premlum as earned or uneamed.' 'Henee, if at any stage the society, 
breaking down, falls to perform Its part of the bargaln, the promise to pay 
it the premlum loses the considération upon whlch it was based, and ought 
to be regarded as wholly abrogated. To attempt to apportlon the premium 
Is slmply to treat It as addltlonal Interest To regard It as something which 
the borrower has borrowed, as something whlch the society has eamed, 
and as assets In Its hands, before It has done that whlch entitled It to re- 
taln the premlum, la, to mlsconcelve Its true character and office.' End. 
Bldg. Ass'ns (2d Ed.) § 531, p. 530. 

"Elghth Conclusion of Law. That the court of appeals of Maryland has 
never declded that, under such contracts as those made between the défend- 
ant corporation and the Intervenlng petltloner, the advanced member is en- 
titled, in the event of the Insolvency of the association before the maturlty 
of his shares, to hâve credlted on his loan the payments made by hlm on his 
stock, when and as made, accordlng to the rule for the application of partial 
payments. 

"Eeasons in Support of the Elghth Conclusion of Law. There are flve 
cases in Maryland In which Is dlscussed the proper method of settlement 
between an advanced member and a building association or Its représenta- 
tives when the association has discontinued business, has been dissolved, 
or Is Insolvent. Ail of thèse cases were declded before the défendant cor- 
poration, the Baltimore Building & Loan Association, was chartered. Tbey 
are: (1) Windsor v. Bandel, 40 Md. 172, declded In May, 1874; (2) Associa- 
tion T. Zucker, 48 Md. 448, declded in March, 1878; (3) Association v. 
Jaecksch, 51 Md. 198* declded in March, 1879; (4) Association v. Klng, 58 
Md. 279, declded In Aprll, 18^; (5) Association v. Buck, 64 Md. 340, 1 Atl. 
56i, declded In November, 1885. In the first, fourth, and fifth of the above 
cases the associations were not, strlctly speaking, insolvent Thelr f ree 
shareholders had declded to discontinue business. Thls décision was not, 
so far as appears from the record, taken because the associations had be- 
èome Insolvent, but because, for.one reason or another, the free shareholders 
had become tlrpd of the enterprlses, and deemed it more expédient for 
thelr interests to wlnd them up than to carry them on to the end. The 
difflcult problein In the winding up of dissolved or Insolvent associations 
Is to so adjust the equltles between the borrowlng and the Invcsting stock- 
holders as to do justice to ieflch. Where Insolvency cornes upon ail alike, 
it would seem, for the reasons to be stated under the ninth conclusion of law, 
Inéquitable to the l^vesting shareholders to requlre them to bear ail the 
losses. From an équitable standpoint the situation is by no means preclsely 
the same where the investlng shareholdeiis, for thelr own purposes, or in 
accordance wlth tiieir own Judgment décide that they will wlnd up the 
association wlthout belng compelled to do eo. In such case there is every 
equlty In saylng, as the court of appeals of Maryland sald. In efCect: 'Yery 
well. Ton ail agreed that the association should continue untll the shares 
became worth thelr par value. Upon the falth of thls agreement the borrow- 
lng membérs took thelr advances. When they took thelr advances they were 
promlsed a release when thelr shares matured, provlded untll that perlod 
arrlved they pald thelr weekly or monthly Installment They did not as- 
sume to make any other payments, or to pay the principal of thelr debt or 
any part of that principal, exeept In the manner Just stated. Now, you hâve 
s»id, "We wUl not mature our shares, and we wUl so act that you cannot 
mature yours." Very well. If that be y our will, so let It be; but by so 
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cloing yon hâve abrogated the contract of membership, as well as the con- 
tract of loan. AU the relation betwéen the advanced meraber and the asso- 
ciation which then remains is the Implied contract growlng out of the fact 
that each party has received money of the other for which he and it must 
in equity and good conscience account as for money had and received.' The 
case in Massachusetts usually cited as concurring with the Maryland corats 
was a case where the facts were similar to those in the three Maryland cases 
referred to. Oook v. Kent, 105 Mass. 246. It is true that the distinction 
between the voluntary dissolution of an association at the instance of its 
free shareholders and Its insolvency has not been usually taken. The courts 
and the text writers hâve ordinarily, if not always, assumed that cases of 
voluntary dissolution or stoppage of business were legally Indistinguishable 
from cases of insolvency, In their effect upon the rights of the différent 
classes of shareholders among themselves. Yet there is a différence. Where 
the dissolution or the ceasing to do business Is the resuit of the deliberate 
action of the free shareholders, or indeed of any shareholder except the one 
who is in the particular case resisting the attempt to enforce against hlm- 
self obligations which had been in vyhole or in part repudiated by the con- 
troUing membership of the association, there is no just reasou for holding 
him responsible for a share of the losses and expenses resulting from such 
winding up. The reason why In cases of ordinary insolvency the advanced 
member should be held responsible, as stated by Judge Grosscup In the case 
of Towle V. Society (C. 0.) 61 Fed. 446, is that as ail the members, advanced 
or unadvanced, hâve their voice In the control of the association, they are ail 
allke responsible for its Insolvency, and should ail allke bear their fair 
share of its losses. That reason does not apply where the advanced member 
had no part or lot in bringing about the dissolution. The two other Mary- 
land cases above cited, viz. Association v. Zucker and Association v. Jaecksch, 
were cases of insolvent building associations. In those cases it did not ap- 
pear that the advanced members had, elther by their contracts or by the 
by-laws of the association, assumed any direct responsibility or llability for 
its losses. The by-laws of the défendant association expressly déclare that 
the losses shall, if they exceed the undlvided profits, be charged pro rata 
against the various shares. See By-Laws 1891, art. 6, § 4; Id. 1899, art. 7, 
§ 6. There hâve been losses which hâve not only absorbed ail the undlvided 
profits, but hâve greatly impaired the capital of the défendant corporation. 
The by-law was reasonable. It was just. If the association had not become 
insolvent this by-law would hâve been binding on ail the members. There 
does not seem to be any reason In the nature of things why it should becomn 
ineffective so far as the advanced members were concerned merely because 
the losses were so large as to make the association insolvent. 

"There is one argument which may be made against the equity of the 
conclusion of law above stated. The records of the above cases greatly limit 
the effect of the décisions of the court of appeals of Maryland. It cannot 
be questioned, however, that text writers and courts of other states hâve, in 
ail their discussions as to what Is the proper rule of settlement of the ac- 
counts between an advanced member and an insolvent association, said or 
assumed that in Maryland in such case the advanced member was entitled 
to crédit on his loan ail the payments he had made to the association, whether 
as stock dues, premium, or interest, At the time the défendant corporation 
was chartered and the intervening petitioner entered into his contracts, such 
statements could be found in the books. End. Bldg. Ass'ns (Ist Ed.) p. 507. 
It is therefore possible that, had any of the members of the défendant cor- 
poration before taking an advance from it consulted counsel as to what 
their rights would be in case the association became insolvent before the 
maturlty of their loans, they might bave been told that in such event every- 
thing they pald in to the association would be credited on their debt. Yet, 
if the advlce he sought had been of the best, he would doubtless hâve had 
his attention called to the fact that in none of the Maryland cases dld It 
appear that the association had such a by-law as that which was binding 
on the members of the association from which he was seeking an advance. 
It seems, therefore, both legally sound and actually just to hold that nothing 
which the Maryland courts bave decided compels this court in this case to 
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glve créait to the Intervenlng petîtionfer for the payments he bas made as 
Sues on his stock. As bas alrèady bëen mentloned, If the conclusion of law 
above stated Is correct tbere Is no conflict between the doctrine of the case 
of Kobertson v. Association, 10 Md. i397, 69 Am. Dec. 145, and that of the 
st^bsequënt cases In whlch excessive payments for Interest or premlum are 
t^eâted as nsurlous. The doctrine of that case, as explained in the case of 
ASsoclatipn V. McOarthy, 57 Md. 555, does not permit the crediting on the 
loan of the payments made as dues as and when such payments are made. 
Of courge, the payments on the dues are ultlmately and indlrectly to be 
applled to the liquidation of the debt, but such application is to be made 
only ■when the shares mature. That is to say, such payments, when made. 
and untll the ultimate maturity of the stock, are a part of the common funû 
of the association, entltled to share in Its profits, and bound to bear its 
losses. , 

"Nlnth Conclusion of Law. That the intervenlng petltioner is not entitled 
to crédit on the aecount between hlmself and the défendant association and 
its recelvérs for the amount pald in by hlm as dues upon the shares of stock 
pledged as collatéral securlty for the loans or advances made to hlm by the 
défendant corporation. 

"Reasons IH Support of the Nlnth Conclusion of Law. The intervenlng pe- 
titioner flrst became a free or unadvanced stockholder. There is no direct 
évidence in thls case that at the time he dld so he expected to apply for a 
loan. It is tru'e, however, that hls applications for his loans were in each 
càise made so shortly after the time he subscribed for hls stock as to make 
It higbly probable that hls purpose in subscribing for the stock was to ob- 
taln siich advances. No inquiry has been made as to what the intervenlng 
petltioner's intentions at the time of his becoming a stockholder were, be- 
cause it is belleved that no possible resuit of such inquiry could be material 
to any Issue properly in thls case. "Whatever his motives for becoming a 
stockholder were, the fact remains that he dld take stock. There was noth- 
ing oppressive in the corporatlon's action in acceptlng hlm as such stock- 
holder. No matter what his purpose in becoming a stockholder was, he 
could hâve changea that purpose If he had seen fit before he applied for 
an advanee, and the corporation could not hâve complalned. The fact that 
his controlllng motive In becoming a shareholder may hâve been to qualify 
hlmself to obtain an advanee has no material bearing upon his rights. The 
authoritles are practleally unanimous In thls conclusion. It is only neces- 
sary to cite a couple as falr examples of the rest: Reynolds v. Associa- 
tion, 29 S. B. 187, 102 Ga. 126; Freeman v. Association, 114 111. 182, 28 N. 
B. 611. In becoming a shareholder the Intervenlng petltioner agreed that 
ail the money he pald In as shareholder should be at the common risk of the 
enterprise. When the Intervenlng petltioner became a stockholder the by- 
laws of the association provided tliat against the value of his shares should 
be charged hls portion of any loss which the association mlght suffer whlle 
he remalned a member thereof. By-Laws 1891, § 4, art 6. There seems 
to be no reason in the nature of things why thls agreement should cease to 
be blndlug upon hlm simply because subsequently to becoming a member 
of the corporation and a stockholder therein he borrowed money on hls 
shares. It is clear that If he be given crédit on hls loan for ail his pay- 
ments of dues upon stock as and when they are made, and because they were 
dues, thls provision of the by-laws as to him would become absolutely non- 
efféotive, and he would be relleved from his obligation to bear his share of 
such losses as the corporation mlght Ineur. We are not deallng with the 
obligations restiltlng from hls contracts of loan. Nor are we considering 
whether they were In any respect illégal, nsurlous, or oppressive, or whether, 
although not illégal, usurlous, or oppressive, the clrcumstances hâve been so 
changed by the Insolvency of the association as to relieve hlm from the whole 
or from any part of his obligation thereunder. Those problems hâve been 
cohsldered in thls report In other connections. As shareholder, and In re- 
spect to those sums whlch he pald at preclsely the same time, in preclsely 
the same amounts, as the unadvanced stockholders, he would not seem to be, 
on any prlnciple of law or of equity, entitled to stand in any other position 
than do the unadvanced shareholders. 

"The conclusion of law above stated Is supported by the great welght of 
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American authorlty. It Is the law in the foUowlng states, vlz.: (1) Con- 
nectlcut. Ourtis v. Association, 36 Atl. 1023, 69 Conn. 6. (2) Georgla. AssO' 
dation v. Goodrich, 48 Ga. 450. (3) Illinois. Ohoisser v. Young, 69 111. App. 
252. (4) Indiana. Marion Trust Co. v. Edwards Lodge Triistees, 54 N. E. 
444, 153 Ind. 96. (5) lowa. Wilcoxen v. Smith, 78 N. W. 217, 107 lowa, 555. 
(6) KentucUy. Rogers v. Eains, 38 S. W. 483, 100 Ky. 295. (7) Michigan. 
Rupsell V. Pierce, 80 N. W. 118. (8) Minnesota. Knutson v. Association, 69 
N. W. 889, 67 Minn. 201. (9) Missouri. Brown v. Archer, 62 Mo. App. 277. 
(10) New .Tersey. Weir v. Association, 38 Atl. 643, 56 N. J. Eq. 234. (11) 
New York. People v. Lowe, 22 N. B. 1016, 117 N. Y. 175. (12) North Car- 
ollna. Meares v. Duncan, 123 N. 0. 203, 31 S. E. 476. (13) North Dalîota. 
Haie V. Cairns, 77 N. W. 1010, 8 N. D. 145. (14) Ohio. Eversmann v. Schmitt, 
41 N. E. 139, 29 L. R. A. 184. (15) Pennsylvania. Strohen v. Association, 8 
Atl. 843, 115 Pa. 273. (16) Tennessee, iaogers v. Hargo, 20 S. W. 430, 92 
Tenn. 35. (17) Texas. Blakeley v. Association (Tex. Civ. App.) 26 S. W. 292. 
(18) Wlsconsin. Leahy y. Association, 76 N. W. 625, 100 Wis. 555. And of 
fédéral courts in the Northern district of Illinois (Towle r. Society [O. C] 
61 Fed. 446); district of Indiana (Sullivan v. Stucky, 86 Fed. 491); circuit court 
of appeals for the Sixth circuit (Douglass v. Kavanaugh, 33 O. C. A. 107, 90 
Fed. 373): Western district of North Oarolina (Mcllwalne v. Iseley [C. C] 
96 Fed. 62); Southern district of Alabama (Manorita v. Trust Oo. [C. C] 
101 Fed. 8). In a few cases the opposite doctrine has been laid down. In 
Association v. Shea, 55 Pac. 1022, an Idaho court held that 'although the 
relation between the corporation and Its stockholders Is distinct from that 
between it and its debtors, whether stockholders or not, the entlre contract 
is one of loan, and the relation of corporation and stockholder exists not In 
f act, but purely in fiction.' In this case the corporation was stlU a golng 
concern, and it does not appear that there had been any losses. The Mary- 
land cases hâve been eonsldered in the discussion under the eighth conclu- 
sion of law. In the Massachusetts case ot Cook v. Kent, 105 Mass. 246, the 
terras of the mortgage expressly provlded that the payments on the stock 
shonld be 'applied in liquidation of said principal sum.' In Randall v. Pro- 
tective Union,— a Nebraska case reported in 60 N. W. 1019, 42 Neb. 809, 29 L. 
R. A. 133, and again in 62 N. W. 252,— ail that was decided was that when 
the association was a golng concern, and had itself terminated the borrow- 
er's memb'ership, the borrower was entitled to crédit on hls loan the présent 
value of hls shares, and that upon the facts In that case aa stated in the 
record the value of the shares was équivalent to the sum which had been 
paid on them. In Bulst v. Bryan, 21 S. E. 537, 44 S. 0. 121, 29 L. R. A. 127, 
the suprême court of South Oarolina dlstinctly repudiated the doctrine of the 
conclusion of law above stated, as did the suprême court of Utah in the 
cases of Sawtelle v. Building Co., 48 Pac. 211, 14 Utah, 443; Haie v. Thomas, 
59 Pac. 241, 20 Utah, 426; Howells v. Building Co., 60 Pac. 1025. The house 
of lords. In the cases of Brownlle v. RusseU, 8 App. Cas. 235, and Tosh v. 
Association, 11 App. Cas. 489, held that under the contracts and by-laws 
before it the borrowing shareholders were entitled, although the associa- 
tions were insolvent, to a crédit upon thelr indebtedness for ail sums paid 
in by them as dues upon thelr stock. In Brovsmlle v. RusseU the contract 
expressly provlded that the advance should be repaid by monthly Install- 
ments. It was pointed out by Lord Bramwell in the flrst case, and by Lord 
Chancellor Herschel in the second, that there was not one word In the by- 
laws as to losses; and consequently there was no such requirement as there 
was in the by-laws of thls défendant corporation, that the advanced share- 
holders should be chargea, as against thelr shares, with thelr portion of the 
losses. In both the Britlsh cases the by-laws of the association provlded 
that upon the member payhig up hls unpaid InstaUments he would be enti- 
tled to a release. The Intervenlng petitloner Is therefore In a différent situa- 
tion from that of the borrowing members in thèse Britlsh cases. In the 
latter, however, there was laid down one doctrine of gênerai application, 
which may be briefly summarized as CoUows: The building association 
scheme requlres two classes of shareholders,— the advanced and the unad- 
vanced. The same man, as to the same shares, can never be at the same 
tlme in both classes. When he obtaiûs an advance he passes from one class 
deflnitely into the other, and ail thè contracts he has had with the associa- 
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tlon'lis'à fréer sharehôlder become merged in the new contract lie makes as 
an aâvanceâ Bhareliolder. It Is not possible to distingnish between hls rela- 
tions ai^ stcÉckhOlder and borrower. No sharehôlder In any corporation, In 
thé absence o( spécial Statutbry requirement, can in any event be requlred 
to pay as sharehôlder more than the par value of hls shares. When the ad- 
vanced sharehôlder In a building association has once paid to the association 
the par value of hls shares^ with intei-est on hls advance, he has paid ail that 
the association can demand from him. It matters not whether it has suf- 
fered lo8Ses> or not. If It has, he is no more liable to contrlbutp towards 
them than is the holder of the fuU-pald stock of any other corporation which 
may becomé InsOlvent. Thls reasoning has unquestloned force, and yet the 
American theory that the advànced meknber's contract of membership is 
not merged in hls contract of loan appears, after ail, more logical. In its 
resiilts it Is eértainly more équitable. If the contracts are treated as sep- 
arate, the bbtrowlng member wlU not pay on his stoclî more than the par 
value of hls shares. He may not, It Is true, be able to apply ail his stoclc 
payments to the settlement of his debt, but as stockholder hls liability can 
never exceéd the par value of his shares. As has been already pointed out, 
the doctrine <>f thè case of Robertson v. Association, 10 Md. 397, 69 Am. Dec. 
145, and the cases which foUo-w It, can be logically harmonized vnth that 
of the other long séries of Maryland cases which hâve held usurlous many 
building association contracts with their advànced members, by reeognizing 
that payments on the stock are not in themselves directly payments on the 
loan. The Bnglîsh rule that in cases where the association has become in- 
solvent ail payments by the advànced member to the association are to be 
credlted as agalnst hls advance has, It must be admitted, one practlcal merit 
of great importance. By It the prompt and therefore cheap settlement of 
the affairs of snch an association is facUltated. The accounts between the 
association and every one of its advànced members can be struck at once 
flnftUy and with absolute précision. No rule which does not permit the cred- 
Itlng of dues on the loan can hâve any such resuit, for until ail the assets 
are flnally collected It is impossible to say what wlll be the percentage of loss 
which each stockholder wlU suffer, and therefore the amount coming to each 
stockholder as a dlvldend on his stock payments must remain uncertain. The 
value to ail parties concemed of a prompt, certain, and relatlvely cheap 
method of settlement cannot be questloned. It does not seem rlght, however, 
to purchase it at the sacrifice of the rlghts of the investing members, and by 
applylng a rule of wlndlng up which cannot be reconciled with the mutual 
character of the association. Thé court of appeals of Maryland has declared 
that snch an association is 'bound to treat Its members equally, and any by- 
law or contract made by it in contravention of such mutuallty would be ultra 
vires and vold.' Baltimore Building & Loan Ass'n v. Powhatan Imp. Co., 87 
Md. 59, 39 Atl. 274." 

The recelvers, the défendant Coltrane, and the complainant, a holder of 
fuU-pald stock, excepted to the thlrd, fourth, flfth, sixth, and seventh conclu- 
sions of law, as,,well as to some others not above quoted, but which applled 
to the facts bf Blake's pétition the conclusions above stated. The same ex- 
ceptants also flléd exceptions to a few of tlie master's flndlngs of fact. 
Blake, the Intervenlng petitioner, and other holders of advànced shares, ex- 
cepited to the flrst, elghth, and nlnth conclusions of law, and to the subsé- 
quent conclusions which applled the prlnciples thereln stated. The master 
further found, as hls twelfth conclusion of law, that the petitioner was not 
entitjed to crédit the admission fées paid by him upon hls account with 
the association. To thls flndlng no exceptions were flled. 

William Hepburn Russell and Richard ' S. Culbreth, for com- 
plainant and receivers. 

Fielder C. Slingluff, for défendant association. 

Morrill N> Packard, for intervening petitioner^ Blake. 

Thomas Foléy Hisky, Edwin J.Fàrber, Charles F. Harley, George 
ÎI. Lamar, Douglass & Douglass, and William Pinkney Whyte, for 
varions borro.wing or advànced shareholders. 
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MORRIS, District Judge, after making the foregoing statement, 
said : 

Notwithstanding the very able and learned présentation of the 
law by the spécial master under his eighth conclusion of law, I am 
not satisfied that there is any substantial différence in respect to the 
liability for losses by the borrowing shareholder between the con- 
tracts made in the présent case and the contracts in the cases cited 
from the court of appeals of Maryland. The by-laws of the Baltimore 
Building & Loan Association, with regard to the rights of borrowers 
who paid off their loans, were quite frequently altered. Prior to 1896 
the by-laws provided that a borrower could repay his loan at any 
time before maturity, and if at repayment he also canceled the shares 
on which the loan was based he should receive in settlement the 
full amount of dues paid, together with 6 per cent, per annum thereon 
for average time, but would receive no crédit for premium or interest 
paid on account of the loan. In the by-laws of 1899 there appears 
an altération by which the borrower, if he repays his loan and can- 
cels his stock, is to receive the withdrawal value of his shares. With 
regard to the withdrawals prior to 1896 it was provided that the 
withdrawing shareholder should receive the amount paid in on his 
shares, together with 6 per cent, interest, but, if the losses had ex- 
ceeded the profits, they should be charged up to the shares in good 
standing pro rata, and the amount so charged should be deducted 
from the amount to be paid upon withdrawal. The bonds executed 
by Blake and the deeds of trust executed by him provide that in 
case of the voluntary payment by consent of the parties, or of 
default and enforcement of the deed of trust, he was to be credited 
with the value of the shares of stock, to be determined by the board 
of directors according to the rule of valuation in the by-laws or by 
the vote of the directors. The présent case is one to which the 
provision of the by-laws with regard to the voluntary repayment of 
the advance by the borrowing shareholder does not apply in terms. 
The considérations influencing a borrower to enter into a building 
association contract are principally the small periodical payments 
spread over a number of years. This, together with the large amount 
for which the property is accepted as security, are the advantages 
to be offset against the high rate of interest. When by insolvency 
of the association the loan is prematurely matured the considération 
is lost, and the borrower is not in the situation of one who for his 
own profit voluntarily asks to be allowed to pay his loan. The 
case principally relied upon by the exceptants as declaring the Mary- 
land rule as to what results flow from the insolvency of building and 
loan associations incorporated under the Maryland statutes, and as 
to the liability of the borrowing shareholder to be charged with 
losses, is the case of Association v. Zucker, 48 Md. 448. That was a 
case in which Zucker, the borrower, had covenanted to pay the 
stipulated weekly dues until the association had sufificient funds on 
hand to pay $100 for every unredeemed share of its stock, clear 
of ail losses and Uabilities. The contract made Zucker chargeable 
with losses, because the number of his payments was increased by 
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every loss. But the court of àppeals declared the Maryland law 
to be that losses could only be taken into account in a settlement 
with a borrowing shareholder Whën the association was a going con- 
cern, and then as an élément- iii the estimation of how long the bor- 
rdwer's payments would hâve to continue in order to mature the 
stopk as contemplated in the charter of the association, and that 
the only way in which a borr bwer under such a contract could be 
made to cpntribute to losses wâs by'the prolonged or extended pay- 
ment of weekly dues. In the présent case the by-laws and the contract 
havé provided for a settlement by consent of parties upon applica- 
tion of the borrower; also for a settlement if because of his default 
it becaiiie necessary to enforce Ihe deed of trust; but no provision 
is Iliade fbr the insolvency of the association, and its enforced wind- 
ing up, and the sùddeil maturing of the repayment of the amounts 
advaticed. In essentials, I can see no sùfficient ground upon which 
to distinguîsh the présent case from Association v. Zucker. The 
ruling in Zucker's Case was reafïirmed by the court of appeals of 
Maryland in Association v. Jaecksch (1879) 51 Md. 198. 

Building and loan associations are the créatures of state statutes. 
It is foilhd by the spécial master that by no reasonable probability 
could the borrowers from the Baltimore Building & Loan Association 
hâve evçr escaped paying at least 13 per cent, per annum for the use 
of the money advanced, ând only by virtue of the statutes expressly 
legalizing building associations is it légal in Maryland to exact over 
6 per cent; for the use of money. What the state statutes allow, 
and what they hâve not granted the privilège of doing, is a question 
of construction, which, when settjed by the Maryland courts, is con- 
troUing. And the question as to what are the mutual rights of share- 
holders as to each other, Vi^hen such an association chartered under 
the Maryland law has to be wound up and its assets distributed, for 
the reason that such rights grow out of the spécial law of their in- 
corporation, is, I think, a matter of local law, as to which the 
Maryland décisions control, when they hâve settled it. This is not 
a question of gênerai commercial law or oî gênerai equity procédure, 
but it is a question into which enters the construction of the Mary- 
land statute and the gênerai policy of the Maryland law in respect 
to a peculiar class of contracts, only valid at ail to the extent they are 
legalized by Maryland législation. "The construction given a statute 
of a state by the highest tribunal of such state is regarded as part of 
the statute, and is as binding upon the courts of the United States 
as the text."' Xefïîngwell v. Warren, 2 Black, 599, 17 L. Ed. 261 ; 
Bûcher v. Railroad Co., 125 U. S. SS5-582, 8 Sup. Ct. 974, 31 L. Ed. 
795. I think it may be fairly stated that since 1878, long before 
the incorporation of the complainant association, it was settled in 
Maryland that upon a winding up the borrowing shareholder did not 
contributé to' the losses of a building association incorporated under 
the Marylàiid lavv^. In City of Détroit v. Osborne, 135 U. S. 492-498, 
10 Sup. Ct. 1012, 34 L. Ed. 260, it was said by the suprême court, 
"There should be in ail matters of a local nature but one law within 
the state, and that law is not what tliis court might détermine, but 
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what the suprême court of the state has determined;" and it; that 
case it was held that the fédéral court was controlled by the law 
settled by the courts of Michigan, contrary to the gênerai law, that 
municipal corporations in Michigan were not liable for neglect to 
keep streets in repair. City of Richmond v. Smith, 15 Wall. 429- 
438, 21 L. Ed. 200; U. S. V. Morrison, 4 Pet. 124, 7 L. Ed. 804; 
Association v. Rector, 38 C. C. A. 686, 98 Fed. 171. In McMurray 
V. Gosney, 106 Fed. 11, Circuit Judge Acheson, holding the United 
States circuit court in Pennsylvania, in a proceeding to foreclose a 
mortgage of lands in Pennsylvania given by a borrowing stock- 
holder to an Illinois building and loan association, refused to foUow 
the Pennsylvania rule of settlement, and was controlled by the rule 
in Illinois. 

Holding thèse views, I am constrained to dissent from the con- 
clusion of the spécial master that the Maryland court of appeals 
has not decided the question of the right of the intervening peti- 
tioner to hâve crédit for the payments made as dues upon his stock, 
without déduction for losses, and to sustain the exceptions of the 
interveners to the conclusions of the spécial master on that question. 
The conclusion which I hâve reached, that the Maryland rule is con- 
troUing in the winding up of this association, renders it unnecessary 
to consider whether, if this court were not so controlled, I would 
adopt the conclusion reached by the spécial master in his ninth con- 
clusion of law, and which he has most ably sustained by the citations 
and reasons submitted by him. That conclusion and the authorities 
cited in its support ail rest upon the assumption that the enterprises 
under considération were mutual associations. Before adopting the 
rule found by the spécial master in his ninth conclusion, I should hâve 
to consider most seriously whether or not, as the association in the 
présent case was actually carried on, any real mutuality existed be- 
tween the unredeemed and the redeemed shareholders. I am entirely 
satisfied of the correctness of the spécial master's seventh conclusion 
of law, that the intervening petitioner is entitled to crédit for ail the 
sums paid as premium, for the reasons stated by him, and the ex- 
ceptions to that conclusion are overruled. Ail the exceptions to 
the spécial master's findings of fact are overruled, and ail the excep- 
tions to his conclusions of law are overruled, except the exceptions 
to his eighth and ninth conclusions of law, and to his tenth, eleventh, 
and fourteenth conclusions, in which application is made of his 
eighth and ninth conclusions. The exceptions to such eighth, ninth, 
tenth, eleventh, and fourteenth conclusions are sustained to the ex- 
tent indicated by this opinion. 

The rule of settlement with borrowing stockholders will be as 
follows : (i) The amount due by the borrowing stockholder aS of 
March 21, 1900, is to be ascertained by charging him with the amount 
advanced to him, with interest thereon from the time such advance 
was made to him, and by crediting him with the amounts paid by 
him for dues, premium, and interest as of the date when paid by him, 
according to the rule for the application of partial payments pre- 
vailing in Maryland. No crédit shall be allowed him for any sums 
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paid as admission fées or fines. That is, the account between the 
défendant association and the intervening petitioner, Charles C. 
Blake, shall be stated in the manner in which the master has donc 
in his report, upon the assumption that the rule in Association v. 
Zucker, 48 Md. 448, should be followed, a copy of which account 
is attached hereto as part of this opinion. By that account it ap- 
pears that Blake had overpaid the association on his two loans the 
sum of $109.51. As to such overpayment it is équitable that Blake, 
to that extent, should be considered as a stockholder, and should 
sharé with the other stockholders in the dividends which may be al- 
lotted to them. (2) Upon settlement being made in accordance with 
the rulé above stated, his stock on which the advance was obtained 
shall be canceled, his bonds surrendered to him, and the property 
conveyed by his deed of trust shall be reconveyed to him. The 
spécial master will submit a form of decree in conformity with the 
aforegoing ruling. 

Statement of Account. 

Charles 6. Blake In account with the Baltimore Building & Loan Associa- 
tion of Baltimore Olty for $1,000 advancefl him by It, December 21, 1892. Ac- 
count stated as In Association y. Zucker, 48 Md. 44S: 
No. of Days 



Date. 

1892. 
Dec. 21. 
Dec. 31. 



Slnce Last 
Transaction. 



10 



Débit 

$1,000 00 
1 64 



Jan. 25. 
Feb. 25. 
Mar. 29. 
Apr. 29. 
May 27. 
June 29. 
July 26. 
Aug. 21. 
Sept 30. 
Oct 2a 
Nov. 25. 
Dec. 30. 

1894. 
Jan. 30. 
Feb. 24. 
Mar. 31. 
Apr. 28. 
May 28. 
June 30. 
July 28. 
Aug. 29. 
Sept 29., 
Oet. 29. 
Nov. 24. 
Dec. 31. 



25 
31 
82 
31 
28 
83 
27 
26 
40 
28 
28 
85 

SI 
25 
85 
28 
30 
33 
28 
32 
81 
80 
26 
87 



08 
00 
10 
88 
36 
08 
10 



8 90 
6 92 
4 10 
4 04 
4 99 

4 36 
8 47 
4 78 
8 78 
8 99 
4 32 
8 61 
4 06 
8 87 
8 69 
8 15 
4 40 



Crédit 



$ 9 32 

16 00 
16 00 
16 00 
16 00 
16 00 
16 00 
16 00 
16 00 
16 00 
16 00 
16 00 
16 00 

16 00 
16 00 
16 00 
16 00 
16 00 
16 00 
16 00 
16 00 
16 00 
16 00 
16 00 
16 00 



Balatfce. 



$992 32 

980 40 
969 40 
958 50 
947 38 
935 74 
90i 82 
912 92 
900 82 
890 74 
878 84 
866 88 
855 87 

844 25 
831 70 
820 48 
SOS 26 
796 25 
784 57 
772 18 
760 24 
748 11 
735 80 
722 95 
711 85 
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No. of Days 




Slnce Last 


Date. 


Transaction. 


1895. 




Jan. 28. 


28 


Feb. 26. 


29 


Mar. 27. 


29 


Apr. 29. 


33 


May 25. 


26 


June 24. 


30 


July 31. 


37 


Aug. 30. 


30 


Sept. 30. 


31 


Oct. 22. 


22 


Nov. 25. 


34 


Dec. 28. 


33 


1896. 




Jan. 27. 


30 


Feb. 26. 


30 


Mar. 30. 


33 


Apr. 27. 


28 


May 26. 


29 


June 27. 


32 


July 25. 


28 


Aug. 29. 


35 


Sept. 26. 


28 


Oct. 31. 


35 


Nov. 28. 


28 


Dec. 26. 


28 


1897. 




Jan. 30. 


35 


Feb. 2T. 


28 


Mar. 27. 


28 


Apr. 24. 


28 


May 29. 


35 


June 26. 


28 


July 30. 


34 


Aug. 28. 


29 


Sept. 25. 


28 


Oct 30. 


35 


Nov. 27. 


28 


Dec. 25. 


28 


1898. 




Jan. 29. 


35 


Feb. 26. 


28 


Mar. 26. 


28 


Apr. 30. 


35 


May 28. 


28 


June 25. 


28 


July 30. 


35 * 


Aug. 27. 


28 


Sept 24. 


28 


Oct. 29. 


35 


Nov. 26. 


28 


Dec. SI. 


S5 


1899. 




Jan. 28. 


28 


Feb. 25. 


28 


Mar. 25. 


28 



Débit 



Crédit 



3 27 


16 OO 


3 33 


16 00 


S 27 


16 00 


3 65 


16 00 


2 82 


16 00 


8 19 


16 00 


3 86 


16 00 


3 07 


16 00 


3 11 


16 00 


2 16 


16 00 


3 26 


16 00 


3 09 


16 00 


2 75 


16 00 


2 68 


16 00 


2 88 


16 OO 


2 38 


16 00 


2 40 


16 00 


2 58 


16 00 


2 20 


16 00 


2 67 


16 00 


2 07 


16 00 


2 51 


16 00 


1 95 


16 00 


1 88 


16 00 


2 27 


16 OO 


1 75 


16 00 


1 69 


16 00 


1 62 


16 00 


1 94 


16 00 


1 49 


16 00 


1 73 


16 00 


1 40 


16 00 


1 29 


16 00 


1 53 


16 00 


1 16 


16 00 


1 09 


16 00 


1 27 


16 00 


95 


16 OO 


88 


10 00 


l 01 


16 00 


74 


16 00 


67 


16 00 


75 


16 00 


53 


16 00 


46 


16 00 


49 


16 00 


32 


16 00 


31 


10 00 


17 


10 00 


10 


16 00 


03 


16 OO 



668 62 


685 95 


673 22 


660 87 


647 69 


634 88 


622 74 


609 81 


596 92 


583 08 


570 34 


557 43 


B44 18 


530 8f! 


517 74 


504 12 


490 52 


477 10 


463 30 


449 97 


436 04 


422 55 


408 50 


394 38 


380 65 


866 40 


352 09 


337 71 


323 65 


809 14 


294 87 


280 27 


265 56 


251 09 


236 25 


221 34 


206 61 


191 56 


176 44 


161 45 


146 19 


130 86 


115 61 


100 14 


84 60 


69 09 


53 41 


37 72 


21 89 


5 99 



Balance overpald, 



$1,199 34 $1,209 32 

B.98, carrled to account of advanoe of $300. 
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Charles G. Blake In account wlth Baltimore BulWing & Loan Association 
of Baltimore aty for Ç300 adranced hlm by it June 21, 1895. Account 
statefl aBln Association y. Zucker, 48 Mû. 448: • 

No. of Days 



Data 


Slnce Last 








1895. 


Transaction. 


Débit 


Crédit 


Balance. 


May 25. 




• *..■'■• 


$ 1 80 





June 21. 


27 


$306 00 


01 


$298 19 


June 24. 


3 


15 


1 80 


296 54 


July 31. 


37 


1 80 


5 70 


292 64 


AUg. 30. 


30 


1 44 


5 70 


288 38 


Sept. 30. 


31 


1 47 


3 90 


285 95 


Oct. 22. 


22 


1 03 


4 80' 


282 18 


Nov. 25. 


34 


1 58 


4 80 


278 96 


Dec. 28. 


33 


1 51 


4 80 


275 67 


1896. 










Jan, 27. 


30 


1 36 


4 80 


272 23 


Feb. 26. 


30 


1 34 


4 80 


268 77 


Mch. 30. 


33 


1 46 


4 80 


265 43 


Apr. 27. 


28 


1 22 


4 80 


261 85 


May 26. 


29 


1 25 


4 80 


258 30 


.Tune 27. 


32 


1 36 


4 80 


254 86 


July 25. 


28 


1 17 


4 80 


251 23 


Aug. 29. 


35 


1 45 


4 80 


247 88 


Sept. 26. 


28 


1 14 


4 80 


244 22 


Oct. 31. 


35 


1 40 


4 80 


240 82 


Nov. 28. 


28 


1 11 


4 80 


237 13 


Dec. 26. 


28 


1 00 


4 80 


233 42 


1897. 










Jan. 30. 


35 


1 34 


4 80 


229 96 


Feb. 27. 


28 


1 06 


4 80 


226 22 


Mch. 27. 


28 


1 04 


4 80- 


222 46 


Apr. 24. 


28 


102 


4 80 


218 68 


May 29. 


35 


1 26 


4 80 


215 14 


June 26. 


28 


99 


4 80 


211 33 


July 31. 


35 


1 22 


4 80 


207 75 


Aùg. 28. 


28 


96 


4 80 


203 91 


Sept. 25. 


28 


M 


4 80 


200 05 


Oct 30. 


35 


1 15 


4 80 


196 40 


Nov. 27. 


28 


90 


4 80 


192 50 


Bec. 25. 


28 


88 


4 80 


188 58 


1898. 










Jan. 29. 


35 


1 08 


4 80 


184 86 


Feb. 26. 


28 


85 


4 80 


180 91 


Mch. 26. 


28 . 


83; 


4 80 


176 94 


Apr. 30. 


35 


1 02 


4 8» 


173 16 


May 28. 


28 


80 


4 80 


169 16 


June 25. 


28 


78 


4 80 


165 14 


July 30. 


36 


95 


4 80 


161 29 


Aug. 27. 


28 


74 


4 80 


157 23 


Sept. 24. 


28 


72 


4 80 


153 15 


Ôçt. 29. 


35 


88 


4 80 


149 23 


N0|V. 26. 


28 


69 


4 80 


145 12 


Dec 31. 


$5 


83 


4 ^ 


141 15 


1899. 










Jan. 28. 


àà 


65 


4 80 


137 01 


Feb. 25. 


S 


63 


4 80 


132 84 


♦Mch., 25. 


28 


61 


14 78 


118 67 


Apr. 29. 


fe 


68 


20 80 


98 55 


May 27. 


2S 


'45 


20 80 


78 20 


June 29. 


28 


36 


20 80 


57 76 


July 29. 


35 


33 


20 80 


37 29 


Aug. 26. 


28 


17 


20 80 


16 66 


Sept 30. 


: '35 


08 


20 80 





*See * note on opposite page. 



$351 22 



$355 23 
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Overpayments, with dates, nnmber of days prlor to the 21st of March at 
whlch they were made to the association, and simple Interest thereon to 
March 21, 1900: 

No. of Days, Payments. 

16S $ 4 OS 

140 20 80 

112 20 80 

77 20 80 

49 20 80 

25 20 80 



Dates. 


Sept. 


30. 


Oct 


28. 


Nov. 


25. 


Dec. 


30. 


Jan. 


27. 


Feb. 


24. 




?108 00 $1 45 

Interest 145 



Total Interest and principal $109 51 

•Note. From March 25, 1899, there is credlted on this account the pay- 
ments made by the interrening petitloner on both his loans, the loan of 
$1,000 haying been, according to the account stated upon this theory, com- 
pletely pald np by the payment made March 25, 1899. 



KING et al. v. THOMPSON et al. 

(Clrcnlt Court of Appeals, Sixth Circuit June 10, 1901.) 

No. 896. 

L Appbal— Parties— AiiiiOWANCH in Opbn Court. 

The allowance of an appeal in open court at the same term at whlch 
the deeree is entered binds ail parties to the record, and brlngs Into 
the appellate court ail parties necessary to a détermination of the 
rlghts of the appellant, without the necesslty of citation or severance. 

2. Same— SoFFiciEHCY of Bond. 

An appeal bond is sufflcient, although signed by one only of two or 
more appellants, where good and sufflcient securlty is taken, and ap- 
proved by the judge of the trial court. 

8. Railsoads—Mortoagbs by Forbign Corporation — Priobitt of Judg- 

MENT8 UNDER OHIO STATUTB. 

Eev. St. Ohio 1880, ^ 3393-3400, inter alla authorlze the reorganiza- 
tlon of rallroad companies, and the exécution by them of mortgages 
and deeds of trust, but provide that the lien of such mortgages and 
deeds of trust shall be postponed to the lien of judgments recovered 
against the reorganized Company for labor or materlals, or for dam- 
age losses or Injuries suffered or sustalned through the misconduct of its 
agents, etc. They further proTlde (section 3399) that: "A corporation 
of another state possessing a rallroad whlch is partly in such other 
State and partly wlthin this state may exercise and en]oy withln this 
State ail its powers, privilèges, faculties and franchises for the pur- 
pose of such railroad and its business, not inconsistent with the laws 
of this state; and ail mortgages and deeds of trust made by such cor- 
poration upon its rallroad, equipments or other property within this 
state shall operate in the same manner and with the like efCect as h3re- 
Inbefore provided with respect to companies so reorganized." Belâ, 
that it was withln the powers of the législature to attach such condi- 
tions to the rlght given to foreign corporations to mortgage railroad 
property wlthin the state, and that the effect of such provision was to 
postpone the lien of mortgages executed after its enactment by a Com- 
pany of another state, a part of whose road was in Ohio, as to such 
part, to Judgments obtained against it In the state for Personal in- 
juries. 
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Appéal from thé Circuit Coiirt of the Unitetf States for the NortH-' 
érii Diëtrict of Ohio. 

Tbfs facts In thls case, so far as It Is necessary to state the same wlth a 
vlew to' an understandlng of the questions Involved, are as foUows: la 
1881 the Plttsburg & Western Rallroad Company, a corporation of the state 
of Pennsylvanla. was organlzed. It subsequently leased the Unes of cer- 
tain railroads In Ohlo. It also had a part of Its Une In the state of Pennsyl- 
vanla, and operated altogetiàer a Une from Plttsburg to Akron, Ohio. The 
Plttsburg & Western Hallroad Company havlng made default In the interest 
due on Its mortgage bonds, a decree was entered on April 23, 1887, In the 
United States circuit court at Plttsburg, and a simllar decree entered April 
27, 1807, In the Northern district of Ohlo, whereby ail the property of the 
Plttsburg & Western Eallroad Company was sold to a certain commlttee. 
On June 25, 1887, the purchasers, under the laws of Pennsylvanla, organlzed 
a new rallroad company, knoWn as the Plttsburg & Western Railway Com- 
pany, and subsequently the property purcfiased at the sale of the Plttsburg 
& Western Rajlroad Company was transferred to the Plttsburg & Western 
Rall*ay Comipany, which is, a corporation of the state of Pennsylvanla. By 
the oWnershlp of a part of the Une in Pennsylvanla and the acqulred lease- 
hold Interest and rights of the former coropany, the Plttsbtirg & Western 
Eailway Company became possessed of a rallroad partly In Pennsylvanla and 
partly In Ohlo, whlch it contlnuously operated untll a recelver was ap- 
pointed In certain foreclosure proceedlngs commenced on March 2, 1896, la 
which Thomas M. King was appointed recelver. Proceedlngs were also 
begun, ancUIary to the principal suit In the Western district of Pennsylvanla, 
In the Northern district of Ohio. In 1887 the Plttsburg & Western Eailway 
Company Issued'and sold boibds to the amount of $10,000,000, secured by 
mortgage on ail Its property in Pennsylvanla and Ohlo. On May 25, 1891, 
it issued a second mortgage, under whlch bonds to the amount of $2,500,000 
hâve been sold. The intervening petltloners, Samuel M. Thompson, guard- 
lan of Frank H. Wakelee, and Robert Smith, guardian of Mary Grâce Davis, 
>flled thelr Interventog pétitions In the foreclosure proceedlngs In the North- 
ern district of Ohio, clalmlng prlority under the Ohlo statute over the mort- 
gages thus madeby the Plttsburg & Western Eailway Company. On thèse 
intervenlng pétitions the matter came on to be heard at the April term, 
1900, of sald court. On considération thç court found that at the October 
term, 18fl6, Frank H. Wakelee. by Samuel M. Thompson, his said guardian, 
recovered a Judgmeht against the Plttsburg & Western Eailway Company in 
the sum of $14,000, which judgment was recovered on account of Personal 
injuries sufferéd or sustained on or about the 4th day of October, 1892, di- 
rectly on account of the fault, neglect, and mlsconduct of sald the Plttsburg 
& Western Railway Company, and ot its offlcers and agents. The court 
further found that on the 5th day of November, 1898, sald Mary Grâce Davis, 
by her sald guardian, Robert Smith, recovered in sald court against the Pltts- 
burg & Western Eailway Company the sum of $10,000 for Personal Injuries 

sustained in like manner on or about the day of March, 1893. And 

the court further found that the Plttsburg & Western Railway Company 
ever slnce 1887 has been, a corporation of the state of Pennsylvanla; that 
said Company was organize,d by four pm'chasers at judlcial sale of the rall- 
road property, rights, and franchises, under authorlty of the statutes of the 
state of Pennsylvanla; also tbat said Plttsburg & Western Eailway Com- 
pany operated a rallroad In tHe states of Ohio and Pennsylvanla, and held 
that the judgments constituted a first lien on the property in the state of 
Ohio, superlor to the mortgages.and liens executed by sald Plttsburg & West- 
ern Eailway Company, and -were, entltled to be paid flrst.from the proceeds 
of sale of the property in Ohio; that the lien of sald mortgages was post- 
poned to the liens of sald judgments, and inferior to them in law and in 
equlty; and a decree for theip, payment from the proceeds which migbt arlse 
from a judlcial sale of the property lu Ohlo was made accordingly. 

A. W. Jones, for afipellants. 
George F. Arrel, for appellees. 
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Before LURTON, DAY, and SEVERENS, Circuit Judges. 

DAY, Circuit Judge, after stating the foregoing facts, delivered 
the opinion of the court. 

Preliminary questions hâve been argued concerning the sufficiency 
of the bond and undertaking to bring this case in review before this 
court, and it is alleged that the assignments of error are insufificient. 
We hâve examined thèse assignments, and, while they are open to 
criticism as not being entirely spécifie, nevertheless, in view of the 
importance of the principal question presented, and the view we take 
of the case, we hâve concluded to look into this record, notwith- 
standing the alleged defects in the manner in which the assignments 
are made. It is also urged that the Pittsburg & Western Railway 
Company, défendant in the original foreclosure proceeding, is a 
necessary party to this appeal. Conceding, without deciding, that 
such is the case, the notices of appeal by the Mercantile Trust Com- 
pany and King, receiver, were given and appeal allowed in open court 
at the time of the entry of the decree in the case upon the interven- 
ing pétitions. In such case there is no necessity to issue a sum- 
mons and take an order of severance for a party not joining in the 
appeal. The appeal was taken in open court at the time the decree 
was entered. The railway company and other parties were presum- 
ably présent, and bound to take notice thereof. They then had 
an opportunity to join in the appeal, if they desired to do so, and by 
refraining they signify their purpose not to appeal. In such case 
no citation is necessary. The parties are already in court, and the 
action of the court binds ail the parties to the suit. An appeal al- 
lowed in this manner binds ail the necessary parties to the appeal, 
without citation or summons and severance. They hâve construc- 
tive notice of the appeal, and may join therein at their élection. In 
this case the receiver's appeal raises ail the questions which the 
railroad company would raise by its separate appeal* and by its 
silence it signifies a willingness to let his appeal settle the rights 
of the parties. This was expressly ruled in McNulta v. Com'rs, 39 
C. C. A. 545, 99 Fed. 328; Rice Co. v. Libbey, 105 Fed. 825, decided 
in the circuit court of appeals for the Seventh circuit, and we are 
disposed to concur in the conclusions therein reached. 

The objections made to the bond for appeal is that it is not signed 
by the trust company, one of the appellants. The bond is signed by 
one of the appellants, with sufficient sureties thereon, and was duly 
approved by the circuit judge allowing the appeal. The statutory 
obligation is fulfilled when good and sufficient security is taken. 
McClellan v. Pyeatt, i C. C. A. 241, 49 Fed. 259. 

This brings us to the principal question in the case: Do the 
judgments recovered against the Pittsburg & Western Railway Com- 
pany under the statutes of Ohio hâve préférence in payment over 
the mortgages executed and delivered by said company which are 
the subject of foreclosure in the original proceedings herein? In 
1861 the législature of Ohio passed a law entitled "An act to regulate 
the sale of railroads and the reorganization of the same." 58 Ohio 
Laws, p. 70, passed April 11, 1861. This act, with some minor 
110 F.— 21 
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changes not necessary to be noticed riovf , was incorporated into the 
Revised Statutes of Ohio of 1880 (sections 3393-3400), which sec- 
tions àrè given in a noté at the end of this opinion. The act of 
Ap^n II, 1861, whfle it purported to be for the régulation of the 
sale Of raïlroads and their reorganizàtiori, undertook in section 7 
(now 3399, Rev. St. Ohio), to makè certain régulations with référence 
to corporations having railroads partly within and partly without 
this State. While the constitution of Ohio provides that no bill shall 
contain more than one' subject, which shall be clearly expressed in 
its title, this provision has been held by the suprême court of Ohio 
to be only directory to the législature, and other subjects than those 
mentioned in the title hâve been frequehtly included. Pim v. Nichol- 
son, 6 Ohio St. 176. A principal purpose of this act was to provide 
for the reorganization of ràilroad companies when proceedings are 
pending in a court of the state for the sale of the Same, and permits 
a reorganization upon written agreement of two-thirds in interest 
of the creditors and two-thirds in interest of the stockholders of the 
Company. When the stockholders and creditors hâve agreed in writ- 
ing upon a plan of reorganization, a judgment or decree is to be 
entered, which shall become a lien upon ail the property and upon 
ail the franchises and pôwers of the company; but the unsecured 
debtors of the company, holding certain claims, may be paid in 
bonds ôf the reorganized company. Trustées on behalf of the parties 
to said agreement are tb meet not less than once a week for four 
consécutive weeks, in pursuance of notice in newspapers printed in 
New York and Philadelphia and each county on the line of the ràil- 
road. In the reorganization meeting parties tb the agreement are 
permitted tb vote, not exceeding one vote for every $50 par value 
of the stock held by such party, and at said meeting a majority of the 
persons présent may change the name of the corporation, fix the 
number of dif ectors, and perform other duties specified in the statute. 
On reorganization the title and franchises and property of the ràil- 
road of the original company are vested in the reorganized corpora- 
tion. The corporation is given power, at any time within six 
months after the reorganization, to assume such debts of the original 
company, to make such adjustment with the bondholders of the 
original company or its stockholders as it may deem expédient, with 
power to issue bonds, and secure same by deeds of trust, and may 
establish preferential stock, and confer upon the holders of any bonds 
which it may issue or assume to pay a right to vote for every $50 
par value of each bond. Thèse unusual privilèges and rights given 
to the reorganized company, particularly the right of the bondholders 
to act in the corporation, and take part in the management with 
equal privilèges with stockholders, undoubtedly led the législature 
tb àdopt section 6 of the original law, now section 3398 of the Re- 
vised Statutes of Ohio, to wit : 

"The lien of the mortgages and dêeds of trust authorlzed to be made by 
the prècedlng section shall be postponed to the lien of JudgmentB recovered 
agalnst the company, after Its reorganization, for labor thereafter per- 
formed for it, or for materlals or supplies thereafter fumished to it, or for 
damages, losses, or Injuries thereafter sufCered or sustained by the miscon- 
duct of Its agents, or in any action founded on Its contracta or liability aa 
a common carrier thereafter made or incurred." 
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That îs, daims of this meritorious class were not to be super- 
seded in right of payment by liens created after the reorganization, 
in favor of persons controlling the corporation. Recognizing that a 
railroad organized outside of the state might wish to avail itself 
of the provisions of this act, it was enacted in section 7, now section 
3399, that the provisions of this act should extend and apply to cor- 
porations whose railroads are partly within and partly without the 
state. It gave to such corporations, whether incorporated under 
the statutes of this state or otherwise, the privilège of reorganizing 
under this law, and it is also provided that a corporation of another 
state, pdssessing a road partly within and partly without the state, 
may exercise and enjoy within this state ail its powers, privilèges, 
faculties, and franchises for the purpose of such railroad and its 
business, not inconsistent with the laws of this state; and then fol- 
lows this important provision : "And ail mortgages and deeds of trust 
made by such corporation upon its railroad, equipments, or other 
property within this state, shall operate in the same manner and with 
the like efïect as hereinbefore provided with respect to companies 
so reorganized ;" and it is further provided that "such part of the 
railroad as is within this state shall be subject to taxation, and to ail 
régulations of law, in the same manner as railroads of this state 
in like cases and the corporations owning the same shall be subject 
to ail duties in respect thereto imposed by law, and may sue and be 
sued in ail cases and in the same manner as a company of this 
state might sue or be sued." Giving this language its plain meaning, 
gathered from the terms used, we find this act not only providing a 
plan of reorganization of which corporations owning railroads partly 
within and partly without this state may avail themselves, but giving 
âuch corporations the right to mortgage property within this state. 
In this section (3399), providing for the opération of mortgages and 
deeds of trust, the act afïects not only railroads reorganized under the 
other sections, but extends to corporations of another state possess- 
ing a railroad which is partly in such other state and partly within 
this state, whether reorganized under the act or not, whose mort- 
gages upon property within this state are to operate in the same 
manner, and with like efïect, as provided in the act with respect (in 
the original act) "to those corporations reorganized under this act" 
(in the Revised Statutes), "with the like efïect as hereinbefore pro- 
vided with respect to companies so reorganized," — équivalent ex- 
pressions, giving to the securities of such corporations the same 
opération as the law gives to those of a corporation which has availed 
itself of the right to reorganize thereunder. It is said that this con- 
struction gives an opération to such mortgages diflferent than is 
given to the mortgages of domestic railroad corporations not recog- 
nized under the act, or those of foreign corporations which do not 
come within the terms of the law. This entire subject is within 
législative control, and the right to fix législative limitations on the 
privilège of foreign corporations to mortgage their property in the 
state is undoubted. The meaning of the language used is plain, and 
gives little occasion for judicial construction. That the section (St. 
April II, 1861) embodied in section 3399 of the Revised Statutes of 
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Ohio bas an effect beyond provisions for reorganizations thereunder 
is manifest from a décision of the suprême court of Ohio in the case 
of State V. Sherman, 22 Ohio St. 411. In that case, while the su- 
prême court of Ohio held that the Pittsburg, Fort Wayne & Chicago 
Railway Company was not a corporation of the state of Ohio, it 
also held that it had a right, as a foreign corporation, to maintain 
and operate its road within the state, and in that connection Chief 
Justice Welch, who delivered the opinion of the court, used this 
language : 

"There Is not only no law of Ohio prohlbiting the ownership and use of 
railroads In the state by foreign corporations, and no public policy of the 
state to be contravened thereby, but there Is abundant législation directly 
to the contrary. The législation brpught in revlew by the agreed state- 
ment In this case abundantly shows that the policy of the state has been 
and is not only to permit, but to Invite and encourage, such ownership and 
use, and to place foreign companles, in this respect, on a perfectly equal 
footing with domestlc companles. It would be strange were it otherwise. 
To Invite thelr co-operation In works of great public concern, and then dis- 
criminate against them in point of right to use and enjoy thelr property in 
the state, would not only be unjust to them, but unwise for the state. If any 
discrimination does exist, It Is In regard to the power of condemning and 
appropriating prlvate property to the use of the roads. In this case we 
flnd what we construe to be an express grant of that power. The Pennsyl- 
vanla act incorporatlng the défendants gives them power to condemn and 
approprlate private property, and by section 7 of our act of Aprll 11, 1861, 
it Is provided that 'a corporation of another state possessing part of a 
rallroad which is partly in such other state and partly within this state, may 
exercise and enjoy within this state ail its powers, privilèges, faculties, and 
franchises for the purpose of said rallroad and for Its business, not Ineon- 
sistent with the laws of this state and the provisions of sald act' This 
provision clearly gives the right to condemn and approprlate private prop- 
erty in Ohio, to ail rallroad corporations of other states, which hâve the 
power of condemnation and appropriation given them in thelr charters of 
incorporation, and whose roads lie partly within this state." 

In other words, the chief justice found in section 7 of the act of 
April II, 1861, above quoted, the broad power conferred upon cor- 
porations of another state possessing a railroad partly within and 
partly without the state to exercise ail their powers, including the 
right of eminent domain. It is argued in this connection that so 
much of section 3399 as provides that foreign corporations of the 
clâss named shall be liable to taxation and to ail régulations of law 
as railroads of this state, places foreign corporations on an equality 
with domestic corporations, and, except when reorganized under this 
statute, such foreign corporation has the right and power to make 
mortgages which do not yield to the class of claims mentioned in sec- 
tion 3398. When gênerai language is used in a statute providing 
gênerai régulations, it is familiar law' that it must yield in force and 
effect to a spécifie provision upon the same subject. The mortgages 
in foreclosure in this proceeding were executed long after this statute 
passed, and in such case, as was said by Chief Justice FuUer, in con- 
strtjiiig a somewhat similar statute in Georgia in the case of Railway 
Co. v. Bouknight, 17 C. C. A. 181-185, 70 Fed. 442, 30 L. R. A. 823: 
"The law enteirs into and becomes a part of the contract, as if it 
were there in express tefms." Brine v. Insurance Co., 96 U. S. 634, 
24 L. Ed. 858; Insurance Co. v. Cushman, 108 U. S. 51, 2 Sup. Ct. 
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236, 27 L. Ed. 648; Provident Inst. for Sav. v. Jersey City, 113 
U. S. 506, s Sup. Ct. 612, 28 L. Ed. 1102; Railroad Ce. v. Hamilton, 
134 U. S. 301, 10 Sup. Ct. 546, 33 L,. Ed. 905. In this opinion the 
chief justice also quotes with approval the following language of 
Justice Bradley in Provident Inst. for Sav. v. Jersey City, 113 U. S. 
506, 5 Sup. Ct. 612, 28 h. Ed. 1102: 

"What may be the effect of those statutes, In this regard, upon mortgages 
whleh were created prior to the statute of 1852, it Is unnecessary at présent 
to inqulre. The mortgages of the eomplalnant were not created prior to 
that statute, but long subséquent thereto. When the complainant took its 
mortgages, It knew what the law was. It knew that by the law, if the 
mortgaged lots should be supplied with Passaie water by the city authorities, 
the rent of that water, as regulated and exacted by them, would be a first 
lien on the lots. It chose to take thèse mortgages subject to this law, and 
it is idle to contend that a postponement of its lien to that of the water 
rents, whether after accruing or not, is a deprivation of its property with- 
out due process of law. Its own voluntary act — Its own consent — is an élé- 
ment in the transaction." 

We hâve no doubt that the mortgages in question, in so far as 
they covered property in the state of Ohio, were subject to the rules 
and régulations prescribed by the statutes of Ohio, and that the 
mortgagees must be presumed to hâve assented to the right of the 
state to regulate mortgages given upon property within its borders, 
and in force at the time the securities were given. 

We think, therefore, that by proper construction this statute, per- 
mitting foreign railroad corporations of a certain class to transact 
business in Ohio, has expressly included in its régulations that mort- 
gage liens upon the property within the state shall be postponed 
to judgments recovered upon the demands stated in the statute. 
We think the learned judge did not err in holding that the 
judgments of this class in this case were prior liens, and that he 
properly concluded that they were entitled to payment out of the 
proceeds of the sale of the property of the Pittsburg & Western Rail- 
way Company in Ohio in préférence to mortgages executed by that 
Company. The judgment is therefore affirmed. 

NOTE. 

Sections 3393 to 3400, inclusive, of the Revised Statutes of Ohio of 1880, 
referred to In the opinion, read as follows: 

"Sec. 3393. When proceedings are pending In any court for the sale of 
the road of a company, under a mortgage or deed of trust, and two- 
thlrds In Interest of the creditors and two-thirds in Interest of the stock- 
holders of the company agrée, in writing, upon a plan for the readjust- 
ment or capitalizatlon of the debt and stock of the company, the court 
shall render judgment against the company for the amqunt due and in 
arrear upon such securities, which judgment shall, trom its rendition, be- 
come a lien on ail the property embraced in such securities, and upon ail 
the franchises and powers of the company, including its franchise to be 
and act as a corporation, conferred by the charter and the amendments to 
the charter of the company; and upon a sale had under such judgment, 
and a purchase at such sale by trustées on behalf of the parties ,to such 
agreement, appointed by the agreement, ail the property so bound by the 
judgment, including sald franchises, shall vest in such trustées; but every 
such agreement shall provide that the unsecured debts of the company, in- 
curred for repairs or running expenses, shall be paid in money, or bonds 
of the reorganized company of the highest class Issued, as hereinafter pro- 
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vlded; and a copy of thls agreement shall be flled In such court before the 
rendltlon of the Judgment 

"Sec. 3894. The trustées shall, as sôon as practlcable after the sale, call 
a meeting of the parties to the agreement by a notice slgned by a majority 
of the trustées, or of thelr survlvors, and published not less than once a 
week for four consécutive weeks In a newspapër printed In the cities of 
New York and Phlladelphla, and In a newspapër printed In each county on 
the Une of the rallroad, specifying the day, place and object of such meet- 
ing — the place to be on the Une of the rallroad. At such meeting each of 
the parties to the agreenient shall be entitied to vote according to the pro- 
visions thereof, but not . exceeding one vote for every flfty dollars of the 
par value of the debt or stock of such party, according to a list of voters 
and of thelr respective Interests, which shall be prepared by the majority 
of the trustées, who are empowered to act as judges of the élection; such 
meeting, by a majority In interest of the persons présent, in person or by 
proxy, shall be compétent to retain or change the name of the company, 
to décide for the tlme being the amount of its capital and the number of 
shares Into which such capital shall be divlded, to fix tlie number of di- 
rectors and thelr term of office, to elect such directors, a majority of whom 
shall be résidents of the state or states In which such rallroad is situate, 
and to do ail things necessary or proper to reorganlze the company; but 
any créditer shall be entitied to become a party to the agreement afore- 
sald, either at or any tlme before the meeting in thls section provided for, 
and any stockholder shall be entitied to become a party to such agreement 
at any time withln one year after such meeting. 

"Sec. 3395. A certlficate, under the common seal of the company, specify- 
ing its name and the rallroad which it Is to hold, maintain and cperate, 
shall be flled in the office of the secretary of state; and a copy of such cer- 
tlflcate, duly certifled, shall, in ail courts and places, be évidence of a com- 
pliance with ail the conditions and provisions of the two preceding sections, 
and of the due reorganlzatlon and existence of the company. 

"Sec. 3396. Upon such reorganlzatlon and a conveyance by the trustées, 
or of such of them as shall be vested wlth the légal title, or thelr sur- 
vlvors, ail the rallroad and other property and franchises and things pur- 
chased as aforesaid, and ail the franchises, powers, faculties, privilèges and 
immunlties which were possessed or enjoyed by the original company, or 
by any company wlth which it had been Consolidated, shall pass to and 
be vested in the company as reorganlzed; and the same, and ail property 
nnd things whleh the reorganlzed. company shall thereafter acquire, ex- 
cept as herelnafter provided, shall be taken, held and dlsposed of for the 
use and beneflt of the credltors and stockholders of the company, who 
shall hâve become such upoh and after such reorganlzatlon, according to 
their respective rlghts, but subject to the powers of the company, and shall 
be in no wise chargeable In respect to any debt, liability or claim of any 
creditor or stockholder which subslsted prier to the sale and reorganlzatlon 
herein provided for, but ail property of the original company not embraced 
in the sale shall, upon the reorganlzatlon, be vested in the company as re- 
organized, In trust for ail parties Interested thereln as credltors, stockhold- 
ers or otherwise. 

"Sec. 3397. Such company shall llkewlse hâve power, at any tlme withln 
six months after the organlzation, to assume such debts or liabilities of 
the original coinpany, and to make such adjustments or exchanges with any 
bondholder of the original company, and, withln one year, with any stock- 
holder, as It may deem expédient, and may use for such purpose any bonds 
or stock which It may be authorlzed to issue or create; and It may make 
and issue such bonds, payable at such times and places, and bearing sach 
rates of interest not exceeding 6 per centum per annum, as It may deem 
expédient, and may secure the payment of any bonds which it may issue 
or assume to pay by mortgàges or deeds of trust of its rallroad, or any 
other of Its property, real or persoiial, and may Include thereln wlth Its 
road ail its cars and other roUlng stock and equipments, and any ma- 
chinery, tools, Implements, fuel, materials, and ail other things then held 
or thereafter acquired for constructlng, opéra ting or repairing the road, or 
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for repairing or replaclng any of Its equlpments or appurtenances as part 
and parcel of the road and as constituting with the road one property, 
and may Include In sueh mortgages or deeds of trust ail franchises held 
by the company and connected with or related to the road, and ail other 
corporate franchises of the company, ail whlch franchises, iucludlng the 
franchise to be a corporation, In case of sale by virtue of any such mort- 
gage or deed of trust, or of any judgment speclfied In the next section, 
are hereby declared to pass to the purchasers, so as to enable them to re- 
organize the company In the manner hereinbefore provided; and such com- 
pany may issue capital stock to such aggregate amount as it may deem 
proper, not exceeding any limit whlch may be flxed by agreement with 
the trustées purchasing as aforesald, and may establlsh préférences In re- 
spect to dlvidends, in favor of any class of the stocli, in such order and 
manner as it may deem expédient, not exceeding such limit as may be 
fixed by agreement as aforesald; and may, if authorlzed by the agreement, 
confer on holders of any bonds whlch it may issue or assume to pay, such 
rlghts to vote at ail meetings of stockholders, not exceeding one vote for 
every fifty dollars of the par amount of the bonds, as may hâve been 
provided for in the agreement, which rlghts, when once flxed, shall attach 
to and pass with such bonds, under such régulations as the by-laws may 
prescribe, to the successive holders thereof, but shall not subject the holder 
to any assessment by the company, or to any liability for Its debts, or en- 
title any holder to dlvidends. 

"Sec. 3398. The lien of the mortgages and deeds of trust authorlzed to 
be made by the preceding section shall be postponed to the lien of judg- 
ments recovered against the company, after its reorganlzation, for labor 
thereafter performed for it, for materials or supplies thereafter furnished 
to It, or for damages, losses or injuries thereafter siiffered or sustained by 
the misconduct of its agents, or in any action founded on its contracts or 
liability as a common carrier thereafter made or Incurred. 

"Sec. 3399. The provision of the seven preceding and the next succeeding 
sections shall extend and apply to companies whose railroads are partly 
within and partly without this state; a company of this state, possessing 
such a rallroad, shall hâve capacity to exercise without this state ail its 
powers, privilèges, faculties and franchises; a corporation of another state, 
possessing a rallroad whlch Is partly in such other state and partly within 
this state, may exercise and enjoy within this state ail its powers, privilèges, 
faculties and franchises for the purpose of such rallroad and Its business, 
not inconsistent with the laws of this state; and ail mortgages and deeds 
of trust made by such corporation upon its railroad, equlpments or other 
property within this state shall operate in the same manner and with the 
like effect as hereinbefore provided with respect to companies so reorgan- 
ized; but such part of the railroad as is within this state shall be subject 
to taxation, and to ail régulations of law, in the same manner as railroads 
of this state in like cases, and the corporation owning the same shall be 
subject to ail duties In respect thereto Imposed by law, and may sue and 
be sued la ail cases and In the same manner as a company of this state 
mlght sue or be sued. 

"Sec. 3400. Eailroads and other property mortgaged therewlth by snch 
company may, if the court deems it expédient, be sold without appraise- 
ment at judlcial sales under Judgments upon such moitgage; but in such 
case, in order to prevent sacrifices and protect the interests of ail concerned, 
the court shall fix a minimum sum below which no sale shall be made; 
and. In order to flx that amount, the court may, if It deems it expédient to 
do so, refer the subject to a master, with instructions to take testimony and 
report the sum." 
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SWlFa^ & CO. V. KORTREOHT et al. 

(Circuit Court of Appeals, Slxth Circuit. June 15, 1901.) 

No. 927. 

1. Appeal— Parties— Allowance m Open Court. 

Tlie allowance of an appeal in open court at ttie same term at wîilch 
the decree Is entered binds ali parties to tlie record, and brings into 
the appellate court ail parties necessary to a détermination of the 
riglits of the appellant, without the necessity of citation or of sever- 
ance. 

S. Same— DisMissAL— Defkctivb Bond. 

While, for greater certainty, ail obligées in an appeal bond should 
be named therein, an appeal duly allowed wlU not be dlsmissed by the 
circuit court of appeals because they are not so named, but opportu- 
nlty wiU be given to file a new bond. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Tennessee. 
On motions to dismiss appeal. 

James H. Malone and John P. Edmondson, for appellant. 
R. G. Brown, for appellees Kortrecht and others. 
Randolph & Randolph, for appellees Memphis Nat. Bank and 
others. 

Before LURTON, DAY, and SE'VERENS, Circuit Judges. 

LURTON, Circuit Judge. This case is heard upon two motions 
made by one of the appellees, the Memphis National Bank, to dis- 
miss the appeal on the following grounds : 

"(1) That appellant bas not made Augusta Kortrecht, Minnie A. Graham, 
individually, Thos. J. Graham, Jr., Stewart B. Graham, Octavia Mary Gra- 
ham, Arthur S. Graham, F. T. Edmondson, guardian ad litem, Jno. M. Seons, 
trustée, Benjamin W. Hirsh, trustée, and T. J. Lathem, trustée, ail défend- 
ants to their cross bill, parties to this appeal, as required by law, and has 
not summoned or notifled them of this appeal. 

"(2) That the appeal bond given by appellant herein is made payable to 
A. H. Kortrecht et al., the names of the obligées other than A. H. Kortrecht 
not belng set out." 

The persons named in the motion as not made parties to the ap- 
peal were ail défendants to a cross bill filed by the appellant, Swift 
& Co., and the appeal is from the decree disallowing the relief sought 
under the cross bill. The appeal was prayed and allowed in open 
court at the same term at which the decree was pronounced. That a 
citation was ordered and issued to certain appellees was superfluous. 
No citation or other notice than that resulting from the allowance 
of the appeal was necessary. The case is controlled by the opinion 
in King v. Thompson (decided by this court at this session), no Eed. 

319; 

The motion to dismiss because the names of ail the obligées in 
the appeal bond are not set out must be also disallowed. This court 
has acquired jurisdiction by the allowance of the appeal. This is the 
return term, and an appeal will not be dismissed without allowing 
the appellant to give the requisite bond hère. O'Rielly v. Edrington, 
gô U. S. 724, 726, 24 L. Ed. 659; Brown v. McConnell, 124 U. S. 
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489, 490, 8 Sup. Ct. 559, 31 L. Ed. 495. Without deciding that a 
bond running to "A. H. Kortrecht et al." would not inure to al 
of the appellees, we are of opinion that the obligées should be named 
for certainty. It is accordingly ordered that the appellant file a 
proper appeal bond on or by July 2d next. 

The court prefers that causes shall be orally argued, when rea- 
sonably possible. This case has been submitted upon bnefs upon 
the motions to dismiss and upon the merits. The court directs that 
the cause be restored to the hearing docket, and requests oral argu- 
ment upon the merits when the cause shall be again called. 



BUTTS V. CLEVELAND, C, C. & ST. L. R. CXD. 

(Circuit Court of Appeals, Slxth Circuit July 2, 1901.) 

No. 942. 

Cabribks— INJDRT TO Passkngek— Proximatb Cause. 

A passenger, notified that the car he was on was to be eut from the 
train, started forward, and as he was crossing to the next car the 
séparation took place, and as he toolc hold of the doorknob of this car 
the brakeman called out, "Look out! Look out!" whereupon he, act- 
ing on a sudden impulse that there was danger in front, stepped back, 
and fell between the cars. Eeld, that neither want of time to get to the 
forward car nor the giving of the signal to "look out" was the proximate 
cause of the accident, but plaintiff's own act in stepping back from a 
position of safety; and hence he could not reeover. 

In Error to the Circuit Court of the United States for the Northern 

District of Ohio. 

The plaintifC sustained a severe Personal injury while traveling as a pas- 
senger on the defendant's Une of railway between Springfield, Ohio, and Cleve- 
land, Ohio. At Gallion, an intermédiare station, notice was glven that the 
car, in which plaintifC was riding, would go no further, and that passengers 
must take seats in other cars. This notice seems to hâve been given while 
the movements neeessary to eut the car out were being made. Ali of the 
passengers except the plaintiff moved into the car next in the rear, but 
plalntiff says that he was told that he had better go into the car next in 
front, as ail of the seats in the rear car were occupied. He accordingly 
started forward, crossed the platform of both cars, and had his hand on the 
doorknob of the car in front, and was about to enter, when a brakeman on 
the same platform called out: "Look out! Look out!" Acting upon a sud- 
den impulse, he instantly stepped backward, without looking. A séparation 
had, in the meantime, occurred between the car he was on and that he had 
just left, and into the gap thus formed plaintiff unwittingly fell, and was 
badly hurt. The connection l)etween thèse cars had been eut before plain- 
tifC stepped from one to the other, but the séparation was not made until he 
had reached the platform of the car into which he was going. Upon thèse 
facts the court below instructed the jury to flnd for the défendant in error. 

Jones & Anderson, for plaintiff in error. 
E. A. Foote, for défendant in error. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

LURTON, Circuit Judge, having made the foregoing statement of 
the case, delivered the opinion of the court. 

The insistence for the plaintif? in error is that the plaintiff should 
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have be.en allowed tp go to the jury both upon the question as to 
whether the railrôad dômpany had allowed him a reasohable time 
to change from one car to the other before cutting the train, and, 
second, whether it was not négligence, under the circumstances stat- 
ed, for the trainmen to call out, "Look out! Look out!" without 
giving notice as to the danger he was called upon to guard against. 
The train was a fast through passenger train, composed of two sec- 
tions, Consolidated at Gallion. Undoubtedly, the plaintiff was en- 
titled to a reasonable time to make the change from one car to the 
other. There was no fault alleged as to the manner of cutting this 
car out, or as to the movement of the train. The complaint is that 
the séparation of the two cars should not have been made just at the 
time it was made. But the séparation was not made until every 
passenger had left the car to be eut out, and after the plaintiff had, in 
fact, reached a place of safety upon the car in which he was to con- 
tinue his journey. If, from his position at the door of the car, he 
desired to enter, he had been shaken or jostled oflf by some rough 
movement of the train, the complaint that he had not had time to get 
into the car and in his seat would have merit. The proximate cause 
of his fall was not, therefore, the want of time to get from one car 
to the other before the séparation, but his own backward step after 
he had safely reached the door of the car he wished to enter. He 
says he did this as a conséquence of the call to "look out," made by 
the brakeman who eut the cars apart ; that his impulse was to step 
backward, inorder to brace himself against an apprehended coUision 
ahead. Thèse two cars were connected by a vestibule. He was not, 
therefore, in danger from a movement to his right or his left. He 
was in safety if he stood still, and might, in perfect security, have 
opened the door, and entered the car in front of him. The only 
danger was that he should step backward, and thus between the cars 
-just separated. To warn him against this the trainmen called, "Look 
out ! Look out 1" It was intended to thereby advise him not to move 
without caution. If he had looked before moving, he would have 
seen the danger behind him. He acted upon a sudden impulse that 
fthere was danger in front. It is possible that, if no warning had 
been given, he would not have stepped backward, but would have 
opened the door, and entered the car in which he was to continue his 
journey. He did just what the trainmen intended he should not do, 
and made the only movement he could make attended with danger. 
That movement was the proximate cause of his hurt, and, unless such 
a movement might have been reasonably expected as a conséquence 
of the warning given him, his accident was a blameless misfortune. 

Coimsel for plaintifï in errer say that under the circumstances 
the most natural thing plaintiff could have donc when thus warned 
was "to throw his foot back as a brace for whatever was to come," 
and that, if his movement was the most natural movement which he 
could make, it should have been anticipated that he would do that 
very thing, and that a warning given in such ambiguous terms was 
négligent. But such a warning should have been understood in the 
light of the circumstances known to the plaintiff. He knew the car 
he came out of was to be eut out. That meant separated from the 
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car he was about to enter. He knew he was the last man to leave 
that car, and could but know that the séparation was likely to occur 
so soon as the car was empty. In charging the jury, Judge Clark, in 
respect to the probable efïect of such a warning, and after saying that 
its meaning would dépend upon circumstances, said: 

"But a natural interprétation of It, It seems to me, Is to attract the man's 
attention, and cause him, in fact, to look, and see what the trouble is, and 
then act in view of that. That is the purpose of any signal of warning, un- 
less you go further, and state what you mean. If you say, 'Look ont, the 
cars are backing!' or, 'Look ont, the cars are separating!' or, 'Look eut, the 
cars are about to collide!' of course, there would be no room for interpréta- 
tion then. The man would know what was meant. But when you say, 'Look 
eut!' the natural significance and the natural purpose of that Is to put the 
man on guard, and cause him to be watchful, and to look quickly, and see 
. what the trouble is, and govern hlmself accordingly. If Mr. Butts had looked 
to see what the trouble was, he would, of course, necessarily hâve discovered 
that the cars were open behind him. When we speak of what men might do, 
they might act dilïerently. One man might hâve pushed the door open 
quickly, and rushed Into the car. That would hâve seemed to be the rational 
thing to protect himself. Another might hâve run down the steps, and 
jumped off. Another might havc stood perfectly still, and held to the door- 
knob. Another might hâve looked out to see what the trouble was, and, see- 
ing it, acted in view of that trouble. But was it actionable négligence for 
the Company, when the cars were separated, to say, 'Look out!' ? If they had 
said nothing at ail, and the man, for any reason, had not gotten into the 
door, stepped back, and fell, might it not hâve been said that it was négli- 
gence not to give warning, — not, in other words, to put the man on guard that 
there was danger close to him, when those cars had become separated? Is, 
then, the signal that was given, or the warning, 'Look out!' the proximate 
cause of this in jury? Or, if neglect at ail, to state the proposition in another 
form, was the injury which resulted the natural and probable conséquence 
of such an act of négligence? The railroad company owes to its passenger 
the highest degree of care and skill for his safety. It is above what is ordi- 
nary; but it is not an insurer of the life of the passenger. It is not required 
to anticipate or to guard against an injury which is not the natural and 
probable resuit of an act that is alleged to be négligent, apart from the ques- 
tion whether the act is in itself négligent or not." 

When an act complained of as the proximate cause of injury to 
another is not in itself wanton, and the resuit is not that which might 
reasonably hâve been anticipated as a natural and probable efïect, 
there is no actionable négligence. Railway Co. v. Kellogg, 94 U. S. 
469, 475, 24 L. Ed. 256 ; Railway Co. v. EHiott, 5 C. C. A. 347, 55 
Fed. 949, 20 L. R. A. 582; McGowan v. Railroad Co., 91 Wis. 147, 
64 N. W. 891 ; Hoag v. Railroad Co., 85 Pa. 293 ; Railway Co. v. 
Taylor, 104 Pa. 306, 315 ; Cleveland v. Steamboat Co., 125 N. Y. 299, 
26 N. E. 327. In Railway Co. v. Kellogg, cited above, it is said : 

"But it is generally held that, in order to warrant a finding that négligence, 
or an act not amounting to wanton wrong, is the proximate cause of an in- 
jury, It must appear that the injury was the natural and probable consé- 
quence of the négligence or wrongful act, and that it ought to hâve been 
foreseen In the light of the attending circumstances." 

The signal given was intended to put the plaintifï upon his guard. 
It seems to us too plain for discussion that it could not be anticipated 
that the natural and probable conséquence of such a warning would 
be to make the plaintifï in error do the very thing it was intended to 
warn him against. The whole matter occurred in an instant oi time. 
The séparation occurred just as the plaintifï crossed from one car to 
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Ihe Diluer. It was .natural, when thîs was seen, that some signal 
should bè gîven to put the plaintiff on his guard. As plaintiff had 
etefy reàson to apprehend, under the circumstances, that the car 
îîé had left Would be immediately eut out, it was not to be reasonably 
ànticipàted that he would so far misapprehend the warning given as 
to retrace his steps without looking to see whether the expected sépa- 
ration had not occurred. The trouble is, he did not use his head. 
He neither reflected nor looked about him. He did just what he 
ought not to hâve donc, and took the only possible course attended 
with danger. The proximate cause of his injury was his own incon- 
siderate action, — action which could not hâve been reasonably àntici- 
pàted as a conséquence of the warning given. The facts were undis- 
puted. The question of proximate cause, upon the facts we hâve 
stated, was a question of law. The judgment must be affirmed. 



OCNNINGHAM et al. V. METROPOLITAN LUMBER CD. 

(Circuit Court of Appeals, Slxth Circuit July 2, 1901.) 

No. 919. 

1. Public Lands— Conîtemation of Homestbad Claims— Cokstruction of 

Statutk. 

Act March 2, 1889 (25 Stat. 1008), forfeltlng certain land grants made 
by eongress to the state of Mlchlgan to ald In the construction of rail- 
roads, but confirmlng the title of bona flde purchasers from the gran- 
tees, provided that euch confirmation should not apply to aay tract 
"upon which there were bona flde pre-emptlon or homestead claims on 
the flrst day of May, 1888, arising or asserted by actual occupation of 
the land under color of the laws of the TJnlted States, and ail such pré- 
emption and homestead claims are hereby conflrmed." Sélé, that such 
provision did not vest title in the pre-emptlon and homestead claim- 
ants to the land occupied by them, but merely conflrmed their claims as 
they then stood, leaving it Incumbent on them to comply with the re- 
qulrements of the law in the usual manner before acquiring title. 

2. 8amb— RiGHTS oF Homestead Claimant— Cutting op Timber. 

A homestead settler, 'Who has not perfected his right so as to entltle 
him to a patent, bas no right or authority to eut and remove timber 
from the land, and can give no tltlè to such timber as against the 
United States. 

8. Rbplevïn — Judgment— Michigan Statuts. ■ 

Under Comp. Laws Mich. 1897, § 10,675, which authorizes the court In 
an action Of replevin to admit évidence showlng the spécial property in, 
or partial ownership of, the property in controversy by either party, and 
to "render such Judgment as shall be just between the parties," a court 
bas power to direct a verdict for a défendant for nominal damages only, 
leaving the property taken under the wrlt In the possession of the 
plaintiff. 

4 Same— Equities of Parties. 

A purchaser of logs from a homestead clalmant of public lands sub- 
sequently adjudged to hâve no title or right to sell such logs, who pur- 
chased with knowledge that • the sellCT's title was in controversy in the 
courts, Is not equitably entltled tp rcpayment from the rightful owner 
of the sum expended in cuttlng such logs as a condition to their recov- 
ery in replevin. 

Evans, District Judge, dlssentlng. 
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In Errer to the Circuit Court of the United States for the Western 
District of Michigan. 

Thls action of replevln was instltuted by the défendant in error April 1, 
1896, against plaintiffs in error, to recover possession of a large number of 
feet of pine logs eut by the plaIntifC in error Cunningham from the S. W. % 
of section 25, in township 44 N., of range 36 W., in the state of Michigan, 
■which he had previously sold by contract to his eo-plaintiiï in error the 
Menomlnee Bay Shore Lumber Company, which, for convenience, will be 
called the "Bay Shore Lumber Company." The défendant in error claimed 
this timber by purchase of the same as standing timber from the Laite Supe- 
rior Shlp Canal, Eailway & Iron Company, which, for convenience, -will be 
called the "Canal Company," and which company claimed title to the disputed 
land. The case went to trial at the May term, 1898, of the United States 
circuit court at Marquette, Judge Severens presiding, and resulted in a ver- 
dict in favor of the défendants below for the full assessed value of the 
property In controversy, and which had been taken under the usual wrlt, 
and delivered to the plaintifl in the action below. In disposing of a motion 
for a new trial, which was sustained, Judge Severens said: 

"Upon attentive considération of this case, I am satisfied that a new trial 
must be granted. The reasons for this conclusion are as follows: The aet 
of forfeiture of March 2, 1889, revested the title to the land in question in 
the United States. The saving clause therein contained confirmed Cunnini?- 
ham in his position as a homesteader, if he was such, in good faith, on the 
day therein specifled, and gave him the right to acqulre the title in the ordi- 
nary way. It dld not give him the land out and out This, it seems to me, 
Is the correct view to take of the efCect of that législation; and it was, as it 
suiHciently appears, the view of the suprême court of the United States as 
Bhown by the last paragraph of its opinion in the case of Iron Co. v. Cun- 
ningham, 155 U. S. 385, 15 Sup. Ct. 103, 39 L. Ed. 183. His sale of the timber 
standing thereon, upon which the Menominee Bay Shore Lumber Company 
relies, was without right. The title to it was in the United States. If he 
had perfected his title to the land, his patent would probably hâve had rela- 
tion back, and would hâve inured to the beneflt of the purchaser of the tim- 
ber. This he failed to do, and, as the doing of it involved his own Personal 
conduct and action, there was no power to coerce him to réside upon the land, 
and otherwise comply with the requisites for gaining the title. The effect of 
the consent decree in the case of the bill filed by the United States originally 
against the Lake Superior Shlp Canal & Iron Company, the Metropolitan 
Lumber Company, and the W. D. Wing Company, Limited, in which the 
Keweenaw Association, Limited, was subsequently added as party défendant, 
and the cross bill of the Lake Superior Ship Canal Company, etc., and the 
Keweenaw' Association, Limited, against the United States et al., was to 
vest the plalntiff herein with such rights as the United States had in this 
land on the date of the filing of the original bill, which was Deeember 19, 
1890, and as between the plaintiff hère and the United States the former 
was substituted to the rights of the latter in the timber which stood upon 
the land at the date last mention éd. This right to both land and timber was 
subject to be defeated if Cunningham had perfected his right to the title 
of the land; but, as he never did this, the title to both land and timber re- 
mains in the party to whom the title of the United States was transf erred 
by the consent decree. The Menominee Bay Shore Company contends — and, 
I think, rightly-— that the above-mentioned consent decree was not binding 
upon it, It not being party to that suit. It is not necessary to détermine, 
however, how that was. It has no standing on which to object to the 
transfer by the United States of its rights in this land to any person whom 
it should choose. If it had not been for that transfer by the United States, 
the United States would hâve the title to this timber, and the défendant 
would hâve been subject to such a suit as this on its behalf. It was not 
pre.1udiced by the transfer from the United States effected by the consent 
decree. From thèse considérations it is elear that the Menominee Bay Shore 
Lumber Company was not entltied to the judgment, either for the retum of 
this property or for its value, as It had no title whatever. The former judg- 
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ment piècéè'ded upon légal rullngs -whlch, I thlnk, were erroneous, and tlie 
Terdlct and ^udgment must be set aslde, and a new trial ordered. Whethet 
or not, in ylew ot the faet that the consent decree was entered after the 
commencement ot this suit, there should hâve been a nominal judgment 
against the plalntlff, wlthout a judgment for the return of the property or 
Its équivalent, whlch would affect the question of the costs In the action, or 
whether the plalntlff should be entitled to a gênerai verdict and judgment in 
Its favor, Is a question not necessary to be now determlned. It may quite 
properly be deferred untll the new trial shall take place. Let an order be 
entered in accordance with thèse conclusions." 

The case was again brought to trial at the May term, 190O, of said court, 
Judge Wanty presiding. On the second trial Judge Wanty, acceptlng the 
vlews expressed by Judge Severens on the motion for a new trial, directed 
the jury to return a verdict in favor of the défendants below for nominal 
damages In the sum of six cents, but not for a return of the property or its 
value, to whlch direction exception was duly taken. Judgment was there- 
upon pronounced upon the verdict, and to reverse that judgment thls writ 
of error was brought. 

This parcel of land has been the subject Oif much controversy, beginnlng 
with an action of ejectment; brought by the Canal Company against Cunning- 
ham, whlch was flnally disposed of on wrlt of error in the suprême court of 
the United States. Iron Ço. v. Cunningham, 155 U. S. 354, 15 Sup. Ct. 103, 
39 L. Ed. 183. It may be stated brlefly thàt the quarter section in dispute 
was a part of lands originally Included in certain land grants made by eon- 
gress to the state of Michigan to aid In the construction of rallroads, and 
forfeited under certain conditions, not necessary to be named, by the act of 
congress of March 2, 1888, to the United States. The proviso to section 3 
of the act of congress Is in this language: ''Provlded, however, that where 
the original cash purchasers are the présent owners thls act shall be oper- 
ative to conflrm the title only of such said cash purchasers as the secretary 
of the interior shall be satisfled hâve purchased without fraud and in the 
bellef that they were thereby obtaining valid title from the United States. 
That nothing herein contalned shall be construed to conflrm any sales or 
entries of lands, or any tract In any such state sélection, upon whlch there 
were bona flde pre-emptlon or homestead claims on the flrst day of May, 
eighteen hundred and eighty-eight, arising or asserted by actual occupation 
of the land under eolor of the laws of the United States, and ail such pre- 
emptlon and homestead claims are hereby conflrmed." It was adjudged In 
that case that at the time of the passage of the act of March 2, 1889, forfeit- 
Ing to the United States the tltles to the lands granted to Michigan, neither 
the plalntlff nor the défendant had any title to the tract In controversy in 
that action. It was further adjudged that the words "homestead claim," as 
used In this act, included cases in whlch the clalmant was, on the Ist of May, 
1888, In actual occupation of the lands with a view of maklng a homestead 
of It, whether he had or had not made a formai application at the local land 
office, and that the défendant in error in that case, Cunningham, was, on the 
Ist of May, 1888, In occupation of the tract elalmed by hlm, and, therefore, 
wlthln the terms of the confirmatory act, a bona flde clalmant of a home- 
stead. It Is unnecessary for the purposes of thls case to notice the further 
progress of the ejectment case of the Canal Company against Cunningham, 
beyond saying that, after the case was disposed of by the suprême court of 
the United States, a new triai was taken by the company in the court below, 
as It had the right to do under the statute of the state of Michigan; and sub- 
sequently, by the consent of parties, a flnal Judgment in said ejectment suit 
was rendered In favor of the company and against Cunningham. On October 
19, 1880, a bill was flled In equlty In the circuit court of the United States for 
the Northern division of the Western district of Michigan against the Canal 
Company, the Metropolitan Lumber Company, and others, In whlch it was 
alleged that the title to thèse lands was in the United States, and seeklng to 
enjoln the cutting of tlmber thereon. Afterwàrds, on application of what Is 
called the IÇeweenaw Association, Iilrnlted, wbich had acqulred the title of 
the Canal Company subject to the sale of timber to défendant In error, it 
was allowed to appear as a défendant In the equity cause, and In the further 
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progress of the case cross blll and supplemental cross blll were flled, maklng 
varlous pre-emptlon and homestead clalmants parties, and among them the 
plalntlff In error Chinnlngham; and that case flnally resulted In a consent 
decree entered in November, 1896, dlsposlng of ail the questions Involved, and 
settling ail of the rights in issue. By thls decree It was adjudged, in effiect, 
that the title to the lands in controversy at the tlme of the commencement 
of that suit was vested in the Canal Company, and by due transfer slnce the 
commencement of the suit had become vested In sald Keweenaw Association, 
Limited, and that none of the other parties, either plaintlfCs or défendants, 
had any right, title, or interest In such lands, and that the decree should 
operate as a conveyance from the United States and ail of the défendants of 
ail right and title to said lands to said Keweenaw Association, Limited, the 
lands being particularly descrlbed. The contract by which plalntlff in error 
Cunningham agreed to eut and sell to the Bay Shore Lumber Company the 
timber in question -was dated October 30, 1895. On November 14, 1895, the 
Bay Shore Lumber Company received a letter from the Canal Company, 
vrhlch, glven just as wrltten, is as foUows: 

"I hâve been informed that you hâve bought from Mr. W. A. Cunningham 
the pine timber on the south^est quarter of section 25, T. 44 N., R. 36 W., 
and are about to eut it. I could hardly believe it, because I suppose you 
must knoTV that thls land is part of the canal grant, and is claimed by the 
Keweenaw Association, Limited, as Its property. The Keweenaw Associa- 
tion, Limited, bas a right to a new trial, and bas availed itself of that right, 
so that the title is by no means finally declded, and ail means possible will 
be resorted to, to prevent the cuttlng of the timber by other parties. The 
title Is in lltigatlon in a suit betvceen the United States and the Keweenaw 
Association, Limited, and in that suit we hâve an order allowing us to eut 
the timber, for whlch we hâve glven bonds. 

"I Write you this, as it Is possible that yon may hâve been led to believe 
that the title to this tract is settled. CJunningham certalnly bas no title. It 
is either the land of the Keweenaw Association, Limited, or the land of the 
United States." 

The recelpt of the letter was acknowledged wlth the statement that it had 
been referred to the company's attomey, the letter of acknowledgment being 
as foUows: "Tour favor relating to the Cunningham timber is received, and 
referred to Mr. B. J. Brown." At this date the Bay Shore Lumber Company 
had advanced to Cunningham $290.46. The contract between Cunningham 
and the Bay Shore Lumber Company, among other stipulations, contained 
the following paragraph: 

"The balance of the prlce for sald logs shall be pald when ail of sald legs 
shall hâve been so dellvered afloat In the Main Paint river, as aforesaid, and 
said first party shall bave furnished to sald second party évidence satlsfactory 
to it that there is no valid adverse claim to sald logs, or any part thereof ; 
that the same are free and clear from ail liens and inoumbrances; and that 
there are no labor claims against the same whlch may be the subject of a 
lien thereon." 

F. O. Clark and B. J. Brown, for plaintiffs in error. 
D. H. Bail, for défendant in error. 

Before LURTON, Circuit Judge, and CLARK and EVANS, Dis- 
trict Judges. 

CLARK, District Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

The contention of plaintiffs in error is that the proviso to the 
act of congress of March 2, 1889, confirming the rights of homestead 
claimants, as construed by the suprême court of the United States 
in Iron Co. v. Cunningham, 155 U. S. 354, 15 Sup. Ct. 103, 39 L. 
Ed. 183, had the efïect to change the inchoate homestead claim 
recognized by the act into an absolute title, so that thereafter home- 
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stead claimants in the situation of Cunningham stood clothed with 
full title without the necessity of the payment of any sum to the 
United States, or otherwise complying with such régulations and 
conditions as wbuld hâve been required by law in the absence of the 
confirmatory grant contained in this act of congress. Under such 
circumstartCBS it is insisted that Cunningham, being vested with full 
title, transferrèd to the Bay Shorê Lumber Company, by his con- 
tract with it, avalid title to the timber eut and removed from the 
quarter section in dispute, and that, wkile the consent decree entered 
in the United States circuit court in the suit in equity is conclusive 
against Cunningham, suCh decree did not defeat or aflfect the title 
to this timber previously acquired by said contract. Indeed, the 
défense in the court below, and the right to judgment on the replevin 
bond against the plaintifïs for the value of the timber, are distinctly 
restôd upon the soundness of the proposition that the act of congress 
vested in Cunningham by Confirmation a complète and valid légal 
title. In this view we are unable to coticur. Such a construction of 
the act would not be just to the United States, and it was certainly 
more than justice to a homestead claimant in Cunningham's situa- 
tion requirédi It was the intention of congress to recognize such 
équitable considérations as existed in favôr of those who had under- 
taken in good faith to acquire a homestead, and to comply with the 
gênerai law and régulations of the land office in relation to such a 
claim, and ehable them to go forward in the ordinary way, and 
përfect their right by compHance with the law. Any other inter- 
prétation would, as we_.have said, lead to manifestly unjust re- 
sults, and such a construction is never to be adopted in the 
absence of words which clearly imply and necessarily require such 
a resuit. It is now well established, land not controverted, that, 
if Cunningham's position was that of a homestead claimant in pos- 
session of an inchoate right, not yet përfected so as to entitle him 
to a patent, he was without right or authority, until he përfected his 
claim to eut timber from the land, except so far as was necessary 
for cultivation of the land, and that by cutting and removing timber 
undèr such circumstances neither Cunningham nor a purchaser from 
him could acquire any right or title to timber so eut as against 
the United States. Railroad Co. v. Lewis, 162 U. S. 366, 16 Sup. Ct. 
831, 40 L. Ed. 1002; U. S. v. Mock, 149 U. S. 277, 13 Sup. Ct. 848, 
37 L. Ed. 732; Stone v. U. S., 167 U. S. 178, 17 Sup. Ct. 778, 42 
L. Ed. 127; Shiver v. U. S-, 159 U. S. 491, 16 Sup. Ct. 54, 40 L. 
Ed. 231. Such, also, has been the uniform ruling in many adjudged 
cases on the circuit. As the lands had been forfeited to the United 
States by the act of March 2, 1889, subject only to the homestead 
claim of Cunningham, and others in like situation, it results from the 
views we hâve expressed that the title to the timber on the quarter 
section in controversy was in the United States at the time of the 
contract between Cunningham and the Bay Shore Lumber Com- 
pany; and when the timber was eut and removed a right of action 
existed in favpr of the United States against Cunningham and his 
purchaser, the Bay Shore Lumber Company, for the value of ail 
timber eut and removed; and this right, by the compromise decree 
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in the equity suit, was, in efïect, vested in the plaintiff below, now the 
défendant in error ; and, if the court below possessed power and au- 
thority to render such judgment as would meet the ends of justice, 
it is quite clear that the judgment below was right. The court's 
instruction to the jury to return a verdict in favor of the défendants 
below for nominal damages, and the judgment pronounced upon the 
verdict for such damages and the costs, were rulings in favor of the 
défendants to which they could not and did not object, their conten- 
tion being that they were entitled to demand judgment for the value 
of the property taken under the writ, and delivered to and disposed 
of by the défendant in error. The principles governing the action 
of replevin as known to the common law hâve been modifiée by stat- 
utory enactments in Michigan. Section 10,675 of the Compiled Laws 
of Michigan of 1897 reads as follows: 

"When either of the parties to an action of replevin at tlie time of the 
commencement of the suit shall hâve only a lien upon, or spécial property, 
or part ownership In the goods and chattels descrlbed in the writ, and is not 
the gênerai owner thereof, that fact may be proved on the trial, or on the 
assessment of value, or on the assessment of damages in ail cases arising 
under this chapter; and the finding of the jury, or court, as the case may be, 
shall be according to such fact, and the court shall thereupon render such 
judgment as shall be just betvreen the parties." 

It is not deemed necessary for the purposes of this case to set out 
other provisions in relation to the same subject. In Darling v. 
Tegler, 30 Mich. 54, the action was in replevin, and the plaintifif 
failed to maintain the suit for want of demand of possession before 
the institution of the suit, but it was established by the undisputed 
évidence that the défendant, while in lawful possession, was without 
any valuable interest in the property, and that the plaintifï was the 
true owner thereof. The suprême court of Michigan, on error, con- 
struing the above and other sections of the Compiled Laws of 
Michigan, held that, as the uncontroverted proof showed that the 
défendant was a possessor without any valuable interest in the prop- 
erty, he could recover no damages beyond his spécial interest, and, 
as the proof stood, merely nominal damages. Mr. Justice Camp- 
bell, speaking for the court, and referring to statutes regulating tlie 
action of replevin, observed that thèse statutes "limit the judgment 
to the just rights of the parties." "For the reason," continued the 
court, "that there is no foundation in the proofs or record for any 
damages, so much of the judgment as gives damages to défendant 
must be reversed, with costs of this court, and as to ail other mat- 
tèrs the judgment must be afïirmed." See, to the same efïect, the 
late case of Joseph v. Braudy, 112 Mich. 579, 70 N. W. iioi. Now, 
we do not understand that counsel differ as to the efïect of this 
législation in regard to the action of replevin. On the contrary, it is 
conceded, or, if not, is too évident to be denied, that the court, in 
giving judgment for either party in the action, is not limited to a 
judgment for the recovery of the property in specie, or damages for 
its value, but may, in the very language of the statute, "render such 
judgment as shall be just between the parties." It was suggested, 
rather than argued, that the Bay Shore Lumber Company was 
equitably entitled to such judgment as would reimburse it for the 
110 F.— 22 
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amouiit actually paid to Cunningham under îts contract with him for 
thç pvtrçhase of the timber. It is not to be doubted that when that 
contract was entered into it was well understood that Cunningham's 
title was in dispute. The right to this quarter section of land was 
then, and had previously been, in an atmosphère of controversy ; and 
the contract, as we hâve seen, contained a stipulation designed to pro- 
tect the company, as between itself and Cunningham, against pay- 
ment beyond a certain sum until any question as to his title should 
be removed ; and within 15 days after the exécution of the contract 
that company was distinctly notifîed by letter of the suit brought in 
equity by the United States, and that the question of title to this 
parcel of land was involved in that case. There is no doubt that the 
validity of Cunningham's title, and his right to sell and transfer tim- 
ber on the land to the Bay Shbre Lumber Company, were distinctly 
staked upon the proposition, so ably urged in this court, that the 
act of congress of May 2, 1889, had the effect to clothe Cunningham 
with a complète légal title to this quarter section of land. The posi- 
tion of the Bay Shore Lumber Company is not différent from that of 
any other person or party acting under a mistaken yiew of the law, 
but with full knowledge of ail the facts. It is certain that there is, 
in the légal sensé, no équitable considération in such a situation as 
this. 

Judge EVANS, while entirely agreeing with the other views ex- 
pressed, is of opinion that section 10,675 o^ t^^ Michigan Statutes 
and the justice of the case require that, instead of directing a verdict 
of six cents, the circuit court should hâve charged the jury to find 
for the Menominee Bay Shore Lumber Company the, amount it 
had expended under the contract with Cunningham in cutting the 
timber and putting it on the water, prior to notice of the consent 
decree ,• but the majority of the court agrée that the resuit reached 
in the court below was substantially "just between the parties." 
Judgment affirraed. 



UNITED STATBS v. SMITH et al. 

(District C&urt, E. D. New York. July 18, 1901.) 

Bminent Domain — Eléments of Damages— PoBLtc Building Eebcted under 

LiCBNSE. 

The United States purehased a site for a Ufe-saving station, taklng a 
conveyançe from the Ufe tenant, whlch gaye It the right to malntaln a 
building thereon as long as desired, aiid to remove the same at any 
tlme. Owing to Injury by the tldes, the building erected was subse- 
quently moved back to a new location on the land of the grantor, with 
his acquiescence, and was there njalntalned until his death. It was 
placed on splles two feet from the groiind. fl^eW that, being a publie 
building built and maintained under lifcense from the owner of the 
ground, It remalned the property of the United States, and the remaindef- 
menwere not entitled to be paîd therefor in proeeedlngs subsequently 
Instituted by the government to condemni the land. 

Proceedings by the United States to acquire land on Great South 
Beach, in the town pf Brookhaven, Sufïolk county, New York. 
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George H. Pettit, U. S. Atty. 

Clarence G. T. Smith (Asa A. Spear, of counsel), for défendants 
Smith. 

THOMAS, District Judge. Thèse proceedings are instituted by 
the United States to acquire title to lands on which it long since 
erected wooden buildings, suitable for, and connected with, two life- 
saving stations. The principal buildings stand on spiles, which rise 
about two feet above the ground in which they are imbedded. The 
présent question is whether the owners are entitled, upon the ap- 
praisal, to be paid for the buildings. In 1876 the United States pur- 
chased of Egbert T. Smith two pièces of land, bordering on Great 
South Bay, Long Island. The deed provides : 

"That the' said party of the first part, in considération of the sum of one 
htindred dollars lawful money of the United States, does by thèse présents 
grant, démise, release, and convey unto the said TJnlted States the right to 
use and occupy ail that certain lot of land situate on the south beaeh of 
Long Island in the above-named town, county, and state, and thus described 
and bounded: On the north by the waters of the Great South Bay; on the 
east, sonth, and west by lands of Egbert T. Smith, one square acre, the cen- 
ter of which bears S. V^ by compass from Smith's Point, for a building site 
for Llfe-Saving Station No. 17, Thlrd district, be the contents what they 
may, with full right of egress and ingress thereto, in any direction, oTer other 
lands of the grantor, by those in the employ of the "United States, on foot 
or with vehlcles of any kind, with beats, or any articles used for the purpose 
of carrying ont the Intentions of congress In proTiding for the establish- 
ment of life-saving stations, and the right to pass over any lands of the 
grantor in any manner In the prosecution of said purpose, and also the right 
to erect such structures upon the said land as the United States may see ût, 
and to remove any and ail such structures and appllances at any tlme, the 
said premises to be used and occupied for the purposes named in said act 
of March 3, 1875, to bave and to hold the said lot of land and privilèges unto 
the United States from this date for the purpose aforesald. And it Is fur- 
ther stlpulated that the United States shall be allowed to remove ail build- 
ings and appurtenances from the said land whenever It shall think proper, 
and shall hâve the right of using other lands of the grantor for passage over 
the same in effectlng such removaL" 

Smith owned a Hfe interest in the land under the will of his father, 
which terminated upon his death in 1889, ^^^ the présent claimants, 
children of Egbert T. Smith, as remainder-men, succeeded to ail 
rights in the land. Before the death of the life tenant, it is claimed 
that on account of injuries thereto from the rising tides, the original 
building at Smith's Point was moved back about 200 feet, and its 
location fixed upon land of which Egbert T. Smith was also life 
tenant. This removal from the land purchased, if it occurred, took 
place in 1876 or 1877, and it must be assumed to hâve been with the 
consent of the life tenant, and to hâve been acquiesced in by him, so 
as to relieve the United States from the position of a trespasser. 
Smith's house was about two miles distant, and it is impossible to 
believe that for twelve years he did not visit this portion of his 
premises, and hâve full knowledge of the location of the buildings. 
Indeed, one of the remainder-men — his son — states that he saw the 
building moved, that he worked in the station six years after its 
removal, and that his father was, at least on one occasion, at the 
station after the building was moved. Therefore, as between the 
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life tenant and the United States, the building belonged to tlie United 
States. Dame v. Dame, 38 N. H. 429, 75 Am. Dec. 195. The 
question then is, do the buildings belong to the remainder-men, so 
as to entitle them to compensation therefor? Undoubtedly the 
United States, at the death of the life tenant, owned the buildings, 
and was entitled to remove them. The land had been acquired for 
public purposes by the government, enabled at any time to take 
the same uninvitum, pursuant to the statutes of the state of New 
York. The grant by Egbert T. Smith indicates an intention to con- 
vey a right to use permanently, if the United States so désir ed, and 
the defect of title was curable by condenination of the outstanding 
interests. The remainder-men left the United States in undisturbed 
possession of the property until the spring or summer of 1897, when 
actions of ejectment were brought by owners of the .fee against 
certain individuals alleged to be in possession of the premises. They 
were presumptively the men in charge of the station. Thereupon, 
in January, 1898, after failure to acquire the property by purchase, 
proceedings were begun similar to those now at bar. Thèse pro- 
ceedings proved defective, and were discontinued, and the présent 
proceedings were begun in February, 1901. 

The court is unwilling to countenance the claim that public build- 
ings of the United States, erected on the land of a life tenant by the 
latter's consent, became the property of remainder-men,, so as to en- 
title the latter to compensation therefor in proceedings instituted 
to acquire title. The property had been sought and appropriated for 
public purposes, and defects in title were curable, if not by volun- 
tary purchase, at leàst through compulsory proceedings. It would 
be an intolérable rule that should forfeit to those succeeding to 
possessory rights structures erected rightfully for public agencies, 
even though there be lâches in acquiring the outstanding title ; and 
such has been the ail but uniform holding of the courts. Railroad 
Co. V. Goodwin, m 111. 273, ,53 Am. Rep. 622; EHis v. Railroad Co., 
125 111. 82, 17 N. E. 62; Cohen v. Railroad Co., 34 Kan. 158, 8 Pac. 
138; Morgan's Appeal, 39 Mich. 675 ; Justice v. Railroad ' Co., 87 
Pa, 28; Grève V. Railroad Co., 26 Minn. 66, i N. W. 816; Railroad 
Co. V. Armstrong, 46 Cal. 85; Railroad Co. v. Dunlap, 47 Mich. 
456, II N. W. 271; Lyon v. Railway Co., 42 Wis. 538; Lewis, Em. 
Dom. § 507. In the case of U. S. v. Land in Monterey Co., 47 Cal. 
515, it appears that the United States entered upon land tortiously 
by ejecting the owners, and erected thereon a stone building, "the 
foundations of which were set in the soil," and it was held that the 
building pertained to the land, and was the property of the owner. 
Such is not the présent case. It has been considefed gerierally that 
the owner is entitled only to just compensation for his property, 
and that payment for improvements placed upon land appropriated 
for public purposes would be something more than just compensa- 
tion. The buildings are not the property of the owners of the land, 
and they should not be paid for what does not belong to them. This 
is justice towards the United States. But it also should do justice 
to the owners, by compensating them for the value of the use and 
occupation of such premises from the death of the life tenant. It is 
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ïioî wîthin the power of this court to enforce sucH payment in this 
proceeding, but it is within the power and duty of the government to 
do it. 



SMITH et al. T. NOETHERN PAO. RT. CO. 

(Circuit Court, T>. Washington, N. D. August 31, 1901.) 

■WiTNEssES— Dépositions — Examination dp Adverse Party— State Statuts. 
Under the act of March 9, 1892 (2 Supp. Rev. St. U. S. p. 4), providlng 
that. In addition to the mode of taking the dépositions of witnesses In 
causes pending in t^;e courts of the United States, dépositions or testi- 
mony may be taken In the mode prescribed by the laws of the state in 
•which the courts are held, Interrogatorles propounded, as provlded by 
2 BalUnger's Ann. Codes & St. |§ 6008-6010, by the plaintlff, to be an- 
swered by the défendant, in an action at law In the circuit court of the 
United States, district of Washington, are proper, and should not be 
striclîen from the files. 

Action at Law. Heard on motion to strike from the files inter- 
rogatories prcpounded by the plaintifif, to be answered by the défend- 
ant, or its officers or employés having knowledge of the facts. Mo- 
tion denied. 

Brady & Gay, for plaintifïs. 
James P. McElroy, for défendant. 

HANFORD, District Judge. It is provided in the Code of this 
state that: 

"A party to an action or proceeding may be examlned as a witness, at 
the instance of the adverse party, or of one of several adverse parties, 
and for tliat purpose may be compelled in the same manner and subject to 
the same rules of examination as any other witness to testlfy at the trial, 
or he may be examincd on a commission. 

"Instead of the examination being had at the trial as provided by the last 
section, the plaiutiff, at the time of fillng his complaint or afterwards, and 
the défendant, at the time of flllng his answer or afterwards, may file in 
the clerk's office i]iterrogatories for the discovery of facts and documents 
material to the support or défense of the action, to be answered on oath by 
the adverse party. 

"* ♦ • A prlvate corporation may be Interrogated in the same manner 
as Indlvlduals and it sball not be excused for a failure to answer any proper 
interrogatory unless it shail show that no one in Its empioy or connected with, 
or interested in It, can glve the desired answers or information." 2 Ballin- 
ger's Ann. Codes & St §§ 6008-6010. 

In a number of instances parties hâve heretofore attempted to 
proceed under this statute by fîling interrogatories in actions at law 
pending in this court, and it has been the practice of the court to re- 
fuse to compel parties to answer, and, upon motion, to strike the 
interrogatories from the files ; the rulings of the court in such cases 
having been made in déférence to the décisions of the suprême court 
of the United States in the cases of E^x parte Fisk, 113 U. S. 713, 
5 Sup. Ct. 724, 28 L. Ed. II 17, and Railroad Co. v. Botsford, 141 
U. S. 250, II Sup. Ct. 1000, 35 L. Ed. 734. On the argument of this 
motion, the question has been raised for the first time in this court 
whether the more récent décision of the suprême court and changes 
in the law do not require a change of practice. The case of Railroad 



342 110 FBDBEAL KBPOETER. 

Co. V. Botsford lias not been expréssly overruled, but the principles 
of that décision hâve been departed from by the suprême court in its 
décision in the case of Railroad Co. v. Stetson, 177 U. S. 172-177, 
20 Sup. Ct. 617, 44 L. Ed. 721, in which it was decided that a circuit 
court of the United States, in the state where such practice is author- 
ized by statute, may properly require a plaintiflf in a civil action to 
recover damages for a personal injury to submit to a physical exam- 
ination by surgeons for the ascertainment of facts provable upon the 
trial. In the opinion of the court by Mr. Justice Peckham, that case 
was distinguished from Railroad Co. v. Botsford by the fact that in 
one case the examinatipn was authorized by statute, and in the other 
case there was no statute. The ground upon which the cases were 
distinguished is not an important considération in the détermination 
of this motion, as the right, which the plaintifif claims is founded 
upon the statute above quoted and the last décision of the suprême 
court referred to, does, in my opinion, go a long way towards sup- 
porting the daim, because, in principle, there is no différence between 
an examination by requiring a party to answer interrogatories upon 
oath as a means of ascertaining the truth, and a physical examination 
of a person for the discovery of évidence. In Ex parte Fisk it 
was considered that, as congress had prescribed the mode of pro- 
cédure in the taking of proof in common-law actions in fédéral courts, 
a party could not be subjected to examination pursuant to a state 
law, becâuse the statutes of the United States exclude such practice. 
Since that décision was rendered, however, congress has adopted the 
practice of the state courts as to the mode of taking dépositions and 
testimony by the act of March 9, 1892 (2 Supp. Rev. St. U. S. p. 4), 
which reads as foUows: 

"That In addition to the mode of taking the dépositions of witnesses In 
causes pendlng at law or equlty In the district and circuit courts of the 
United States, It shall be lawful to take the dépositions or testimony In 
the mode prescribed by the laws of the state In which the courts are held." 

The circuit court of appeals for the First circuit has held that this 
statute was intended to simplify the practice of taking dépositions in 
the instances authorized by the fédéral laws, and that it does not 
authorize the taking of dépositions in instances not previously au- 
thorized by the fédéral statutes, and that it does not confer additional 
rights to obtain proof by interrogatories to be answered by the 
adverse party in actions at law. Register Co. v. Leland, 37 C. 
C. A. 372, 94 Fed. 502. With ail due déférence to that learned 
court, the construction thus given to the statute is in my opinion un- 
warranted, for two reàsons, viz. : First, it interpolâtes and reads into 
the statute words of limitation which congress did not see fît to put 
into it ; and, second, it îails to give effect to ail the words which the 
act contains, because, if only dépositions may be taken in the mode 
prescribed by the laws of the state, then the words "or testimony" 
are meaningless and supierfluous, whereas the rules for the interpréta- 
tion of statutes require the court to give effect to every word of a 
statute, if it is possible to do so consistently with the manifest intent 
of the législature. I concur with Judge E^combe in his opinion in 
the case of International Tooth-Crown Co. v. Hanks' Dental Ass'n 
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(C. C.) loi Fed. 306, in whîch he construed the act of March 9, 1892, 
as providing additional modes of taking testimony, so as to enable the 
fédéral courts to avail of ail modes prescribed by the laws of the 
différent states, and adapted to the several communities where the 
courts sit ; and I especially concur in his statement that "the practice 
of examination before trial * * * is a most wholesome one; 
it tends to simplification of the trial, and frequently leads to settle- 
ment eut of court." 

In this case some of the interrogatories propounded are proper, 
and should be answered; others are in my judgment unnecessary 
and improper, and, upon application of the défendant, the court will 
relieve it from the burden of supplying information from sources to 
which the plaintiflfs, as well as the défendant, can go ; but the motion 
which has been made to strike the interrogatories entirely from the 
files must be denied. 



NEW RIVER MINERAL CO. v. ROANOKE COAL & COKE 00. 

(Circuit Court of Appeals, Fourth Circuit July 6, 1901.) 

No. 399. 

1. Appeal— Questions Retie'wablb— Rulinq on Motiok for New Tbtal. 

It is the settled rule of tlie fédéral courts tliat the action of a trial 
court in grantiug or refusing a new trial is not revlewable. 

2. Pkocess— Evidence ov Rktuhn— Presumption. 

Where an action was commenced under Code Va. 1887, f 3211, as 
amended by Acts 1895-96, p. 140, by notice of a motion for judgment, 
which the statute requires to be retumed within flve days after serv- 
ice, the question whether retum was made within that time is one of 
fact, which may be determined upon évidence, although the date of 
the retum is not indorsed on the notice, the mode of retum not being 
prescribed; and where it is shown that the retum was in fact made, 
and the cause duly docketed, the presumption is that the sherlfC com- 
plied with the law, and made the retum within the prescribed time. 

In Error to the Circuit Court of the United States for the Western 
District of Virginia. 

This case cornes up by writ of error to the circuit court of the United 
States for the Western district of Virginia. Under the law prevailing in 
Virginia (section 3211, Code 1887), amended by act of assembly (Acts 1895- 
96, p. 140), any person entitled to recover money by action on any contract 
may, on motion before any court which would hâve jurisdiction in an ac- 
tion otherwise than under section 3215, obtain Judgment for such money 
after 15 days' notice, which notice shall be retumed to the clerk's office 
of such court within 5 days after the service of the same, and after such 
15 days' notice the motion shall be docketed. This is a summary mode of 
obtaining trial; the notice playing the part both of the writ and déclara- 
tion. The notice must be accompanied by a copy of the cause of action. 
Pursulng this mode of relief, the Roanoke Coal & Coke Company, défendant 
in error hère, Issued a written notice to the New River Minerai Company, 
plaintifC in érror hère, that on the flrst day of the next term of the court 
of Wythe county. Va., being 13th Febraary, 1899, it would move for judg- 
ment agalnst it for the sum of $5,665.31, wlth interest as stated in said 
notice. A copy of the accoUnt was annexed to the notice. It was dated 
lOth January, 1890, and there Is indorsed upon it a eertiflcate of the sherifC 
of Wythe county, dated 12th January, 190O, that It was served on an agent 
of défendant 12th January, 1900. On the same day, lOth January, 1900, a 
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writ of àttachment was Issued out of the clerk's office of Wythe covmty, 
at the suit of the Roanoke Ooal & Coke Company, attaching a large aniount 
o( property of the last-named company, aûd served by the same sherlff, 
who made due retum thereof on the same l2th January, 1900. Upon flling 
the proper pétition and bond, thls cause was removed înto the circuit court 
of the TJnlted States for the Western district of Virginia. As soon as the 
caùëe was docketed In thls court, the défendant below moved the court 
to dlsmlss the cause, because the record does not show that the notice was 
retumed to the clerk's office of the circuit court of Wythe connty five days 
befpire the Pebniary term, 1899. Thereupon, the court ordered that the 
clerk of thé court of said county do forthwlth certlfy to the court when sald 
notice Was retumed to his office In relation to sald return. The clerk in 
answer to that order, and as to the tlme of flling the notice in the Roanoke 
Coal & Coke Company against the New Elver Minerai Company, says: 
"That he Is unable to state anything positive, except that he sees, on looking 
at the papers, thls Indorsement: 'Tax, ?G.20, paid. Filed in clerk's office 
of Wythe circuit court January 16, 1899.' Whlle this indorsement only 
seems to be on the levy made by the sherifï, and the notice and àttachment 
not attached to the same, I think sald indorsement was made for the flling 
of said notice and àttachment on that date." The court refused the motion. 
The answer was filed, issue jolned, and rerdlet had before a jury for plain- 
tlff. The défendant moved for a new trial, whieh was refused. Judgment 
was entered on the verdict, leave was glven to défendant to get a writ of 
error, and the cause Is hère on the asslgnments of error. Thèse are two in 
number: (1) Because the court erred In refuslng to quash and dismiss the 
notice, because the same had not been retumed to the clerk's office of the 
circuit court of Wythe county, as provided by section 3211 of the Code of 
Virginia, as amended by acts of assembly of 1895-96. (2) Because the court 
dld not grant a new trial. 

M. M. Caldwell and W. S. Poage (Walker, Poage & Caldwell and 
Blair & Blkir, on the briefs), for plaintiff in error. 
John R. Johnson and Archer A. Phlegar, for défendant in error. 

Before SIMONTON, Circuit Judge, and MORRIS and BOYD, 
District Judges. 

SIMONTON, Circuit Judge (after stating the facts as above). 
The wdl-settled rule of this court is that the action of the circuit 
court in refusing or granting a new trial is not reviewable. The 
rule is so well settled, and has been declared so often by this court, 
that no citation of authority is necessary. 

The only question in the case is that raised by the first assign- 
ment of error: Was the notice issued under the Virginia statutes 
returned by the sherifï within thè time required by law? This be- 
ing a mode of suit, the création of statute, the statute must be fol- 
lowed strictly. The statute does not prescribe the mode of the re- 
turn by the sherifï. Whether he returned it is a fact to be ascertained. 
There is no doubt that the notice and the return got into the clerk's 
office, for the cause was duly filed and docketed by the clerk. Did 
it get there within the five days aftei- service? It was served on I2th 
January, 1900. On the bundle of papers, including this notice, with 
the return indorsed, the clerk had put: "Tax, $6.20, paid. Filed," 
etc., "January 16, 1899." This tax is levied upon the sum sued for 
in the cause, and is ascertained upon examination of the bill of 
particulars. In this case it was levied upon the $5,665.31, sued for 
in the notice. The strong, almost conclusive, inference of fact is that 
this notice, with its bill of particulars, was at that date, in the- clerk's 
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office, filed within the five days. If with this we take the pre- 
sumption of law that the sheriflE did his duty, the contrary not appear- 
mg (Ross V, Read, i Wheat. 486, 4 L. Ed. 141 ; Gonzales v. Ross, 
120 U. S. 605, 7 Sup. Ct. 705, 30 L. Ed. 801), the conclusion must fol- 
low that the court below did not err in refusing the motion to quash. 
"The presumption of law, until the contrary is proved, is that the 
ofïicer has performed his duty (i Greenl. Ev. § 40 ; Freem. Ex'ns, § 
355; O'Bannon v. Saunders, 24 Grat. 138; Hartwell v. Root, 19 
Johns. 345, 10 Am. Dec. 232; Maury v. Cooper, 3 J. J. Marsh. 224; 
and Egery v. Buchanan, 5 Cal. 53), and it is, therefore, to be pre- 
sumed, in the absence of évidence to the contrary, that the return 
on the exécution in this cause, being without date, was made while 
the sheriff had the right to make it, and in due time." Rowe's Adm'r 
V. Hardy's Adm'r, 97 Va. 678, 34 S. E. 625. 
The judgment of the circuit court is afïirmed. 



MERCHANTS' INS. CO. OF NEWARK, N. J., v. BUCKNBR et aU 

(Circuit Court of Appeals, Sixth Circuit July 2, 1901.) 

No. 932. 

1. LiBEL — Malice— AcTUAL and Implikd — Chahoe to Jury. 

Where the court properly chargea on the subject of malice In an action 
for libel, and what was said was unexceptlonable as far as It went, and 
there was no request to Instruct the jury on the différence between ac- 
tual and Implled malice and compensatory and exemplary damages, the 
judgment should not be disturbed because there was no spécial charge 
on those points. 

2. Appeal — Exceptions— Rbvikw. 

Where exceptions to the admission of testlmony are gênerai In thelf 
character, faillng to point out the grounds of exception, such exceptions 
do not furnish a proper basis for review in an appellate court. 

3. Libel— Défenses— Publication. 

Where a libelous letter Is sent to the secretary of a local board of 
underwriters, it Is immaterlal whether such board is a légal organlzatlon 
or not, since the writing and publlshing of the letter would be equally 
effectuai to damage the réputation of plaintifC in either case. 

4. SaUB — PlEADING— JOINDER OF CAUSES. 

Plalntlffa, who were formerly partners, sued for a llbel publlshed of 
them in their flrm name, alleglng facts whlch entltled each to recover 
for injuries sustained by hlm Indivldually, and claimlng no damage to 
the business of the flrm as such. Eéld that, though there was an Im- 
proper jolnder of causes of action and parties, such objections were 
waived, under Clv. Code Prac. Ky. |§ 113, 114, by fallure of défendant 
to take advantage of such misjoinder by motion before answering. 

In Error to the Circuit Court of the United States for the District 
of Kentucky. 

A. B. St. John, for plaintiflf in error. 

Reuben A. Miller and Geo. W. JoUy, for défendants in error. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

DAY, Circuit Judge. This case has once before been under con- 
sidération in this court. Insurance Co. v. Buckner, 98 Fed. 222, 39 
C. G. A. 19. It is unnecessary to restate the particulars of the case. 
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wj^içli are fully disclosed iii the former report. The action is one for 
libëlarising from the writihg and publication of a certain letter by an 
agent pjE the insurance company. Of the numerous errors assigned, 
fiye principal ones are urged upon our attention in the brief and 
oral argument for the plaintifï in error. 

1. It IS claimed that in an action for libel the law distinguishes two 
classes of malice, — malice in fact, or actual malice, and malice in law, 
or implied malice. Actual malice, it is alleged, alone entitles the 
party to recover exemplary damages ; and it is urged that the court 
erred in not pointing out this distinction to the jury, and limiting 
the recovery to compensatory damages, in the absence of pi"oof of 
actual malice. An examination of the charge in this respect shows 
that the court properly charged upon the subject of malice, and what 
was said is entirely unexceptionable, so far as it goes. Had the 
attention of the trial judge been called by a proper request to the 
necessity of instructing the jury upon the différence between actual 
and implied mahce and compensatory and exemplary damages, no 
doubt they would hâve been instructed upon those propositions. In 
the absence of a request, the charge being free from error, we find 
nothing in this assignment to warrant interférence with the judgment. 

2. It is next urged that it was error to permit évidence of the good 
réputation of défendants in error, no attack having been made upon 
their reputatioij by the plaintifif in error at the trial. We find it un- 
necessary to pass upon this proposition, in view of the state of the 
record. The exceptions to the admission of testimony of this class 
are gênerai in their character, failing to point out the ground of ex- 
ception. It is well settled in the fédéral courts that such exceptions 
fail to aflford a proper basis for review in an appellate court. The 
ground of the exception should be disclosed, in order that the court 
may act understandingly, and correct the error if one has been made. 
Railroad Co. v. Hellenthal, 31 C. C. A. 414, 88 Fed. 116; Burton v. 
Driggs, 20 Wall. 125, 22 L. E^d. 299; Toplitz v. Hedden, 146 U. S. 
252, 13 Sup. Ct. 70, 36 L. Ed. 961. 

3. It is claimed that the court below erred at the trial in permitting 
évidence of the publication of the letter in question, because the local 
board of underwriters at Hopkinsville, to whose secretary the alleged 
libelous letter was sent, was an illégal organization, as it sought to 
control by an illégal combination the business of insurance at that 
place. We fail to appreciate the materiality of this objection. This 
actipn in no wise concerns the légal organization of the board. Its 
objects may hâve been to restrain trade and prevent compétition, 
rendering the organization illégal under the laws of Kentucky. This 
would afford no excuse to the plaintiff in error for sending a libelous 
letter to its secretary, with the publication of such letter, which would 
naturally follow. The question in this case is as to the responsibility 
of the plaintifï in error for its publication. The writing and publish- 
ing of this letter would be equally effectuai to damage the réputation 
of the défendants in error if it be conceded that the board was illegally 
organized. 

4. Evidence of publication of the alleged libel is claimed to hâve 
been admitted, which, owing to its remoteness, should hâve been ex- 
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cluded, and for which publication the plaintiff in error was not 
legally responsible. This assignment of error may be disposed^ of 
by further référence to the rule requiring objections to the admission 
of testimony to be definite, and to state the grounds thereof. The 
objections under this head are ail gênerai in their character, and toc 
indefinite to lay the foundation for a review of the questions sought 
to be made. 

5. Objections were taken to the charge, and the refusais of re- 
quests to charge based upon the theory that the action in this case 
was prosecuted for the recovery of damages to the plaintifïs below 
for an alleged libel upon the fîrm of Buckner & Co., of which they 
were members. It may be conceded that a joint action for slander 
or libel cannot be maintained by two or more individuals because 
the spoken or written words were uttered or written at the same time 
respecting several persons. Such wrongs furnish the ground for 
separate actions, and the parties hâve no coramunity of interest which 
will enable them to sue jointly. To enable a firm to recover in an 
action for libel prosecuted on behalf of a partnership, damages must 
be limited to those which are sufïered by the firm as such. When 
the réputation of the individual members is alleged to be injured by 
libelous publications concerning the firm, action must be brought by 
them separately. Admitting the soundness of thèse gênerai princi- 
ples, we think an examination of the pleadings shows that this action 
was not brought to recover on behalf of the firm for an injury to the 
partnership business. Plaintiff s . below described themselves in the 
pétition as "late partners under the style of Buckner & Co." Facts 
are stated which entitle Samuel S. Buckner and Frank G. Buckner to 
recover for injuries sustained by them individually. No damage is 
claimed to the business of the firm as such. In this view of the péti- 
tion and the causes of action alleged, we hâve a case of misjoinder of 
causes of action as well as misjoinder of parties plaintiff. At the com- 
mon law an attempt to recover in this manner with such misjoinder 
of parties and causes of action would resuit in a verdict for the de- 
fendant, and the court might instruct the jury so to find. At com- 
mon law advantage of such misjoinder could be taken at any stage 
of the proceedings. In this case the practice is controUed, being 
upon the law side of the court, by the Kentucky Code of Procédure. 
An examination thereof shows that, where there is a misjoinder of 
causes of action, advantage must be taken thereof before answer, 
by motion requiring the plaintiff to elect between the causes of 
action, — to prosecute one and strike out the others. In the absence 
of such a motion the objection is waived. The rule is the same in 
that state in case of misjoinder of parties, which likewise must be 
taken advantage of by motion, in the absence of which the objection 
is deemed to be waived. Civ. Code Prac. Ky. §§ 113, 114; Dean v. 
English, 18 B. Mon. 132; Yeates v. Walker, i Duv. 84; Caldwell 
V. Caldwell, 2 Bush, 446 ; Sale v. Crutchfield, 8 Bush, 636-646. Had 
seasonabJe advantage been taken of this misjoinder, undoubtedly the 
plaintiffs below could hâve been required to prosecute separate ac- 
tions for their alleged grievances. The insurance company by an- 
swering to the merits waived the objections as to misjoinder. Prob- 



348 110 FEDERAL REPORTER, 

ably no préjudice has resulted to the plaintiff in error, as the défend- 
ants in error are both estopped by the jiidgment obtained from prose- 
cutihg further actions. Finding no error in the record, the judgment 
of the circuit court is affirmed, with costs. 



In re MADDBN. 

(Circuit Court of Appeals, Second Circuit August 22, 1901.) 

BAKKRTTPTCsr— Qbounds for Rbvikw dp Ordeb. 

Where an order requlrlng a bankruiyt to exécute an asslgnment to the 
trustée of a Ilfe Insurance poUcy, whlch he had asslgned to another 
prier to the adjudication, does not purport to aflect the rlghts of the 
assignée, nelther such assignée nor the bankrupt can complaln of It, 
Blnce the tltle of the bankrupt passed to the trustée by opération of 
law under Bankr. Act 1S98, { 70. 

Pétition for Révision of Proceedings of the District Court of the 
United States for the Eastern District of New York, in Bankruptcy. 

Henry B. Heylman and Raphaël J. Moses, for petitioners. 
Charles N. Morgan, for bankrupts. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. This is a pétition of review of an order of a 
court of bankruptcy requiring the bankrupt to exécute an assign- 
ment to the trustée in bankruptcy of a certain contract between 
himself and the Equitable Life Assurance Society of the United 
States. It appears that prior to the adjudication of bankruptcy the 
bankrupt had assigned the contract to Matilda J. Madden, his wife. 
As the order does not purport to pass upon the rights of Matilda 
J. Madden, and réservés them undetermined, she is not aggrieved, 
and is unaffected by it. ïhe bankrupt himself is not aggrieved by 
the order, because by section 70 of the bankruptcy act the trustée 
takes by opération of law the bankrupt's title to ail documents re- 
lating to his property. The pétition of review is dismissed, for the 
reason that there is nothing in the order of which either of the 
petitioners has reason to complain. 



tn re KBLLAB. 
(District Court, N. D. lowa, Cedar Rapide Division. Augnst 17, 1001.) 

Bankruptct— Préférences— Intbhbst Paid m Advance oh Bbnewal o» 
Notes. 

Payments of Interest in advance, made by an insolvent wlthin four 
iuonths before his bankruptcy to a bank to secure a renewal of notes 
held by the bank, do not constitute préférences, wlthln Bankr. Act 1898, 
967g, whlch the bank must sùrrender before provlng Its clalm. 

Bamë— Dbposits Applied bt Bank in Patmbnt of Overdraft. 

Deposits made by an Insolvent In a bank wlthln four months prlor 
to his bankruptcy, and applled by the bank to the payment of an over- 
draft prevlously made, constitute a préférence, wlthln the meanlng of 
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Bankr. Act 1898, § 57g, whieh must be surrendered by the bank before 
it ean prove a clalm against the banknipt's estate, notwlthstandlng 
such deposlts and their application were in tbe usual course of business, 
and witbout knowledge on the part of the bank of the insolvency of the 
deposltor. 

In Bankruptcy. On review of ruling of référée respecting claim 
of Hamilton County State Bank. 

D. C. Chase, for creditors. 
J. L. Kamrar, for bank. 

SHIRAS, District Judge. In due season after the adjudication in 
bankruptcy was entered in this case, the Hamilton County State 
Bank proved up its claim against the estate in the sum of $8,386.26, 
it being stated in the proof filed that the indebtedness was for money 
loaned, the- same being evidenced by promissory notes executed by 
the bankrupt. Some time after the allowance of this claim, the 
trustée filed an application to hâve the allowance set aside, and for 
an order refusing the approval of the claim, unless the bank should 
repay certain payments received by it after the insolvency of the 
bankrupt. Upon the hearing before the référée it appeared that the 
bankrupt had, from time to time, obtained extensions or renewals of 
his indebtedness to the bank, and, in accordance with the usual cus- 
tom, had paid in advance the interest charged by the bank for such 
renewals. It further appeared in évidence that the bankrupt, during 
the continuance of the business transacted by him, had kept an open 
account with the Hamilton County State Bank, and that, after his 
insolvency had intervened, he had, from time to time, overdrawn his 
account up to the sum of $600, so that, in addition to the amounts 
due the bank upon the promissory notes held by it, he had become 
indebted in the sum named for moneys advanced him. It further ap- 
peared that by deposits subsequently made this indebtedness for over- 
drafts had been fully paid, and when the pétition in bankruptcy was 
filed there was a sum to the crédit of the bankrupt upon the running 
account, which was paid to the trustée. The several payments or 
deposits upon the open account were ail made after the actual in- 
solvency of the bankrupt. Upon this state of facts the référée ruled 
that the payment of the interest charged for the several renewals of 
the notes was not a preferential payment within the meaning of the 
bankrupt act, and that the bank had the légal right to apply the de- 
posits made from time to time in liquidation of the indebtedness 
created by the overdrafts, and that such application did not constitute 
a preferential payment, and therefore the référée refused to set aside 
the allowance of the claim of the bank as prayed for, and, this ruling 
having been excepted to, the questions presented thereby hâve been 
certified to this court for considération. 

The ruling of the référée to the eiïect that the payments of interest 
made to the bank upon the several renewals of the indebtedness due it 
cannot be deemed to be préférences within the meaning of clause "g" 
of section 57 of the bankrupt act is clearly correct, and is therefore 
aifirmed. Thèse payments of interest were not made upon the pre- 
existing debts or claims, nor for the purpose of reducing the amount 
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of the sums then due the bank. They were made for the purpose of 
procurinif an extension of time of the maturity of the loans, in order 
to secure the right to the use of the money for the stipulated period. 
This was a présent considération, given by the bank to Kellar, for 
which he then paid the bank the sums received by it. The interest 
mOney was not paid on a debt then due, but solely to secure the right 
to the use of the money for a further stipulated period, and in no just 
sensé can it be said that the receipt of the money by the bank as a 
considération for the extension or renewal of the loans was a prefer- 
ential payment upon the loans themselves. 

The remaining question presented by the exceptions to the ruling 
of the référée is not so easy of solution. There is certainly much to 
be said in favor of the view taken by the référée to the eflfect that the 
bank had the right to apply in payment of the debt to it created by 
the overdrafts the deposits subsequently made, without being held 
liable to the charge of receiving a préférence on its claim^ and if the 
évidence justified the finding that the overdrafts were permitted or 
contracted for on the faith of spécial sums to be thereafter deposited 
it might be held that the right tô the deposit was created when the 
overdraft was made; but it is not shown that such was the fact. It 
is undoubtedly true that the bank expected that Kellar would, from 
time to time, make deposits which could be applied in payment of the 
sums due on account ; but the same promise of payment was made to 
every créditer who sold goods to thé bankrupt, and it cannot be held 
that because the debtor, when he created the debt, either by buying 
goods or borrpwing the money, promised to pay in the future, there- 
fore such a right was created in favor of the creditor that he might 
receive the payment after the insolvency of the debtor without it 
being deempd a préférence under the provisions of section 57 of the 
act. Some stress is laid in the argument upon the fact that the de- 
posits were made and applied in the usual course of business, without 
knowledge on part of the bank of the actual insolvency qi the debtor. 
In the opinion fîled by this court when this case was before it on ex- 
ceptions respecting the daims of the Warfîeld-Pratt-Howell Com- 
pany this question was considered at length, and the conclusion was 
reached that the fact of the préférence being received did not dépend 
on the knowledge, or lack of it, of either the creditor or the bankrupt, 
nor upon the fact that the transaction was in the ordinary course of 
business. In re Kellar (D. C.) 109 Fed. 1 18-123. The opinion by 
this court was filed on the 27th day pf May, 1901, ànd on the same 
day the suprême court harided down its décision in Piriè v. Trust Co., 
21 Sup. Ct.,906, 45 L. Ed. 1171, in which it is expressly ruled that a 
creditor who has received payment of money from an insolvent debt- 
or, without knowing or having cause to believe that the debtor was 
insolvent, or that a préférence was intended, could nqt, under the 
provisions of clause "g" of section 57 of the act, prove up his claim, 
unless he surrehdered to tbe trustée the payment received ; and this 
décision settles the question that an actual préférence cannot be re- 
tained by a creditor seeking to prove' tite balance of his claim, upon 
the theory that the pa)Tnents were received in the ordinary course of 
business, and with'ôut knowledge of the insolvent condition of the 
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debtor. The conclusion of the référée that the payment of the over- 
drafts in the manner stated did not constitute the giving of a préfér- 
ence seems to be basèd upon the légal proposition "that the bank 
had the légal right to apply the deposits to liquidate the indebtedness 
created by the overdrafts," and in the brief of counsel are cited au- 
thorities in support of the proposition that the bank had a lien on the 
moneys deposited in such sensé that it had the right to apply the 
same in payment of any debt due it. Under the rules of the common 
law this right doubtless existed, but the question is, what change has 
been made therein by the enactment of the bankrupt act? It will be 
kept in mind that the indebtedness by way of overdrafts and the de- 
positing of the several sums applied in payment thereof ail occurred 
after the date of the insolvency of Kellar. If the latter, after his in- 
solvency, had gone to the bank with $600 in money, and had in 
terms paid the same in discharge of the debt due upon the overdrafts, 
can there be any question that such a payment would hâve consti- 
tuted a préférence? The sums due upon the overdrafts were debts 
due from the bankrupt, and the payment thereof after the actual in- 
solvency of the debtor certainly gives the bank a préférence over the 
other creditors, without regard to the particular method by which 
the payment was brought about. In subdivision "a" of section 60 of 
the act a préférence is defined as follows : 

"A person shall be deemed to hâve glven a préférence, If, being Insolvent, 
he had procured or sufiCered a judgment to be entered agalnst hlmself in 
favor of any person, or made a transfer of any of hls property, and the 
effect of the enforcement of such judgment or transfer wlU be to enable 
any one of his creditors to obtain a greater percentage of his debt than 
any other of such creditors of the same class." 

In the already cited case of Pirie v. Trust Co. the suprême court 
holds that the word "property" in this section includes money, and 
that a "transfer is defined to be not only the sale of property, but 
every other and différent mode of disposing of or parting with prop- 
erty. Ail technicality and narrowness of meaning is precluded. The 
word is used in its most comprehensive sensé, and is intended to in- 
clude every means and manner by which property can pass from the 
ownership and possession of another, and by which the resuit for- 
bidden by the statute may be accomplished, — 'a préférence enabling a 
créditer to obtain a greater percentage of his debt than any other 
creditors of the same class.' " The facts in the case now before the 
court show that the bank is a créditer of the bankrupt, and as such 
* is seeking a dividend from the estate ; that, after the insolvency of 
the bankrupt, the latter paid into the bank sums of money aggregat- 
ing $600 ; that thèse sums were applied by the bank to the payment 
in full of so much of the indebtedness due the bank as was evidenced 
by the overdrafts ; and it is certainly clear that, if the bank is allowed 
to prove up its claim, and receive a dividend thereon, without repay- 
ing to the trustée the sums received after the insolvency of the bank- 
rupt, the bank will secure a greater percentage of its debt than will 
the other creditors ; and it is this resuit which the suprême court 
holds is absolutely forbidden by the provisions of the bankrupt act, 
regardless of the means or manner by which thè préférences hâve 
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been brought about. Under this ruling of the suprême cpurt, I can 
see no escape îrom the conclusion that the payments by way of de- 
posits received by the bank after thé date of the insolvency of Kellar, 
and applied in discharge of so much of the debt due the bank as was 
created by the overdrafts, must be held to be prefei'ential payments 
of sqch a nature that the bank eannot be allowed to share in the 
estate, unless it repays to the trustée the payments thus made it. 
The ruling of the référée must, therefore, be reversed, with instruc- 
tions to enter an order to the effect that, unless the bank accounts to 
the trustée, within some reasonable time, to be fixed in the order, for 
the payments applied in discharge of the overdrafts and received by 
the bank since the date of the insolvency of Almon D. Kellar, then 
the allowance of the claim of the bank shall be set aside as prayed 
for ; and it is further ordered that the taxable costs of this proceed- 
ing: are adjudged against the bank. 



In re MAGID-HOPE SILK MFG. OQ. 

(District Court, D. Massachusetts. August 7, 1901.) 

No. 4,646. 

1. BANKBnPTOT—JuEiSDicTiON— Corporations. 

Under Bankr. Act 1898, § 2 (1), provldlng that a district court may 
adjudge persons bankrupt who hâve their principal place of business, 
réside, or hare their domicile wlthln the district, and section 1 (19), pro- 
vlding that "persons" shall inclnde corporations, except where ofherwlse 
provlded, a court has Jurisdictlon of an involuntary pétition against a 
corporation having its principal place of business, as distinct from Its 
résidence or domicile, within the district 
8. Samb— Service. 

Service in bankruptcy proceedlngs against a foreign corporation belng 
on the commissioner of corporations of the state, appointed attomey 
of the corporation to receive service of process in the state, Is suificient. 

In Bankruptcy. 

M. L. Sanborn and Southard & Parker, for petitioning creditors. 
J. W. Keith and M. M. Weston, for objecting creditors. 

LOWELL, District Judge. This is an involuntary pétition filed 
against a corporation established under the laws of the state of 
Maine. For the présent purposes of the case, it may be taken that the 
business of the corporation was in fact carried on altogether in 
Massachusetts. Certain creditors, appearing to object to the ad- 
judication, hâve pleaded to the jurisdiction of this court. 

The bankrupt act, by express terms, gives this court jurisdiction. 
Section 2 (i) provides that this court may "adjudge persons bank- 
rupt who hâve had their principal place of business, réside, or hâve 
their domicile" within this district for the time specified. Section i 
(19) provides that " 'persons' shall include corporations, except where 
otherwise specified." Taken together,. thèse two sections give this 
court jurisdiction of an involuntary pétition against a corporation, 
which, for the necessary time, has had its principal place of business. 
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as distinct from its résidence or domicile, within this district. No 
sufficient reason appears to disregard the plain language of the 
act. In re Marine Machine & Conveyor Co. (D. C.) 91 Fed. 630; 
Dressel v. Lumber Co. (D. C.) 107 Fed. 255. There is no décision 
in favor of doing so. In Re Elmira Steel Co., 5 Am. Bankr. R. 484, 
the corporation in question had its principal place of business in the 
Western district of New York, and in that district the earlier pétition 
in bankruptcy against it was filed. Its office in Pennsylvania seems 
to hâve been merely a branch office. The adjudication in Pennsyl- 
vania probably was otherwise irregular. On the other hand, it is 
matter of common knowledge that corporations are established un- 
der the laws of the state of Maine for the sole purpose of doing busi- 
ness outside that state, and the corporation hère in question appears 
to hâve been one of that class. 

The respondents further objected that no valid service was ob- 
tained upon the debtor. Service was made upon the commissioner 
of corporations of Massachusetts, who, by a duly-executed instru- 
ment, had been appointed the attorney of the corporation to re- 
ceive service of process within this state. If this court has juris- 
diction hère over the debtor petitioned against, sufficient service of 
the pétition was obtained. In Pacific Co. v. Denton, 146 U. S. 202, 
207, 13 Sup. Ct. 46, 36 L. Ed. 945, Mr. Justice Gray said of an agree- 
ment to accept service no more comprehensive than this : 
' "It mlght likewlse hâve subjeeted the corporation to the jurlsdlction of a 
circuit court of the United States held within the state, so long as the judi- 
ciary acts of the United States allowed it to be sued In the district in which 
It was found. Ex parte SchoUenberger, 96 U. S. 369. 24 L. Ed. 853; Insur- 
ance Co. V. Woodworth, 111 TJ. S. 138, 4 Sup. Ot 3G4, 28 L. Ed. 379; la re 
Loulsvllle Underwriters, 134 U. S. 488, 10 Sup. Ct. 587, 33 L. Ed. 991." 

The plea to the jurisdiction is therefore overruled, and the re- 
spondents may plead to the merits within 10 days. 



DIOKINSON V. SBOUEITY BANK OF RICHMOND. 

(Circuit Court of Appeals, Fourth Circuit. July 6, 1901.) 

No. 405. 

BXNKnnPTOT— Provable Claims— Suhrbnder of Preeerencb. 

AU that the bankruptcy act requires of a créditer who has received a 
préférence, before he will be entitled to prove hls claim against the 
bankrupt's estate, Is to place the parties in statu quo; and where the 
préférence consisted of a note of a third party, which was credited on 
the debt of the bankrupt, such requirement is comçlied wlth by a re- 
turn of the note, and the trustée cannot refuse to accept such note, and 
demand payment in cash of the amount for which the créditer took it. 

Appeal from the District Court of the United States for the East- 
ern District of Virginia. 

This case cornes up on appeal from the district court of the United 
States for the"Eastern district of Virginia, sittlng in bankruptcy. The 
Miller China Company, a corporation of the state of Virginia, conducted 
business for several years In the clty of Richmond In that state. It did 
Its banklng business wlth the Security Bank of Richmond, and at the date 
110 F.— 23 
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©f tb» trjtiisâctldn herielnafter menéonéd Vas Indebted to that bank by 
note In tbe Bum of $5,000.' The bank havlng learned tiat W. M. Miller, 
the .ppegfdent of the china cpmpany, and a faluabl© man, wae about to 
IçaTe 1^ became uneasy with regard ta the debt due the bank. Its officera 
tisited the china company, and ekamlned Itls bobks. TJpon thls examlna- 
tlon It wàs found that W. M. MlUer was Indebted to the china company 
In the siïm of $742.60, and that ïta condition -was nnsatlsf actory. There- 
upon the bank Inslsted that the debt of the china company to It be reduced. 
To thls end on 15th January, 1900, when the $5,000 note became due, it 
was arrangéd that the bank staould usé a balance of $800.08, then to the 
crédit or the china bompany as a deposltor In the bank, and a tlme note 
for $742,5®, glvffli by Miller tét hls IndebtednesB to the china company. 
In arraèglng the matter, there was added to the $800-08 the présent value 
of thls note, its face, less the interest to its maturlty, and the remainder 
was provlded for by a demand note of the china company for $3,462.21. 
Thls mode df séttlement haVlng beeai determlned upon, the book entries 
were made in the bank, in accordance with the usual banklng metbods. 
The china company was credlted with thls cash deposit, with the présent 
value of the note, and with: the demand note, and gave its check for $5,- 
000, thus closing the transaction. On 20th January next thereafter, the 
china company niade a gênerai assignment for the beneflt of its Creditors. 
Thls being an act bf bankrujitcy, It was at the instance of certain cred- 
itors declared an invbluntary bankrùpt. The arrangement with the bank 
havlng been madeiwithin the four months, under the advlce of its sollcltor, 
It ofCered to return ail that It had recelved from the bankrùpt, in eSfect 
cancellng the transaction. Tô thls end It offered to the trustée the note 
of Miller and the amount of the deposit The trustée at flrst refused to 
reçoive anythlng less than the amount of the deposit and the cash value 
of the note,r— in ail, $1,538.71 In money. Finally, by agreement of parties, 
he recelved In cash the $800.06, amount of the deposit, and agreed that the 
question should be submltted to the référée whether the bank could return 
the note or pay In cash the sava of $738.63, at which It was credlted In 
the transaction above spoken of. The référée held that the bank should 
pay the cash value of the note, $738.69, and furtber, that thls note havlng 
matured, and there being no satisf actory évidence that notice of protest 
had been sent to the china company, who had Indorsed It, that the bank 
had no clalm for it agalnst the bankrùpt estate. Exceptions were taken to 
this conclusion of the référée, and the district court, hearlng the exceptions, 
overruled the référée, dlrectlng the bank to deliver to the trustée, and in- 
structlng the trustée to recelve, the note of W. M. Miller. A pétition for 
leave to appeal was granted, and the case cornes up on assignment of error. 

John A. Lamb, for appellant. 
Charles V. Meredith, for appellee. 

Before SIMONTON, Circuit Judge, and BRAWLEY and BOYD, 
District Judges. 

SIMONTON, Circuit Judge (after stating the facts as above). 
One of the purposes of the bankrùpt act is to obtain an equal division 
of the assets\ of the bankrùpt among his creditors. To this end it 
sets its face against préférences. AU préférences made within four 
months of the adjudication of bankruptcy are set aside. If a credit- 
or, during thèse four months, has received, however innocently, any 
part of the ksseits of the bankrùpt on account of his debt, he must 
return it, or be debarred of any interest in the bankrupt's estate. 
The relations between him and the bankrùpt must be restored in 
statu quo. Bankr. Act 1898, §§ 57-59; In re Fixen, 4 Am. Bankr. 
R. 10, 42 C. C. A. 354, 102 Fed. 295, 50 L. R. A. 605; Electric 
Co. V. Worden, 39 C. C. A. 582, 99 Fed. 400; Pirie v. Trust Co. (May 
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27, 1901) 21 Sup. Ct. 906, 45 I,. Ed. 1171. In tKe presenî case, the 
bank, dealing with the china company, within four months oî the 
adjudication, received of its assets $800.08 in cash and the note of 
W. M. Miller. Af ter the adjudication the bank returned just what it 
received, — the cash and the note. In re Drummond, 4 Biss. 149, Fed. 
Cas. No. 4,094. The appellant, however, insists that the bank pur- 
chased the note from the china company for its face value less the 
discount, and that it must now account for this value in cash. But 
the transaction shows no such purchase. The bank, the créditer, 
with the view of reducing its claim upon the china company, took 
part of its assets. In order to ascertain how much of the claim was 
thus provided for, it was necessary to ascertain the value of thèse 
assets. The deposit had its fixed value, $800.08.: The time note was 
valued at its then présent value,— that is to say, its face, less the 
interest until maturity. Thèse were deducted from the $5,000 claim, 
and the remainder ascertained. The bank did not take the note for 
discount in the regular course of business, or pay money for it. Nor 
did it part with the note. When, by the opération of the bankrupt 
law, the whole transaction was annulled, it returned the note and the 
cash deposit, and everything was put in statu quo. Even if the trans- 
action were fraudulent, ail that the bank could be required to do 
would be to return the asset or its value. In re Heinsfurter (D. C.) 
97 Fed. 198. In this case the bank has returned the asset, and it is 
admitted that its value is nothing. It is supposed, however, that in- 
asmuch as there is no satisfactory évidence that the note was pro- 
tested at maturity, or of any évidence of its dishopor given to the 
china company it is discharged. But no claim is made on the china 
company as indorsee of this note. Nor is its claim agaiûst Miller at 
ail impaired because of want of notice of its dishonor. Ail that the 
bank has donc has been to return to the china company this part of 
its assets, exactly as it had received it. We see no error in thç dé- 
cision of the district court, and it is affirmed. 



In re MAOKBT. 

(District Court, D. Delaware. August 21, 1001.) 

No. 31. 

Bakkbuptct — Place op Bushstess. 

The défendant lived with his family on a fann In Pennsylranla, anfl 
the branches of business conducted by him were ralslng and selllng 
farm products, buying and selllng farm products, selllng farm products 
on commission, and buying and forthwith slaughterlng llve stock and 
selllng the méat He had a stall in a market house In Wllmington, 
Delaware, where he exhiblted and sold ail but a comparatlvely small 
proportion of the produce handled by him. What he sold In Wllmington 
was not dellvered pursuant to contract entered into elsewhere, but the 
contract of sale and the dellvery of the subject ot sale were contem- 
poraneous and effected at hls stalL Beld that his principal place of 
business was tn Wllmington. 

Same—Parmbk— Définition. 

"A peraon engaged chlefly In farming", within tba meaning of the 
bankruptcy act, Is one whoB« chlef occupation or business la farming; 
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and one'S chlef occupation or business. 60 far as worldly pursults are 
coiicerned, is that* whlch Is of principal concem to hlm, of some per- 
înàièncy là lits nature, whlch he deems of paramount Importance to 
hlS w^ltere, and on whlch he ehiefly ' relies for his livellhood or as the 
meaus of acquiring wealth, great or Bmall. 

8. SaMB— OCCPPATION. 

THat oné may prlhclpally dévote hls physlcal exertions or his time 
or hls- Ctipltal to a glren pilrsult, whlle a factor entitled to considéra- 
tion, Is not In ail cases determlnative of the question whether that pur- 
suit Is hlB chlef occupation or business. 
4. Samb. 

It is impr-actlcable. If pot impossible, to define wlth précision the 
facts Whlch Wlll in ail cttSes détermine whether one is engagea ehiefly 
In farmlngi and each casse fiiust be declded on its own circumstances. 
6. Same— FoKMÉK p0BS0ifr; 

No construction of the bankruptcy.act is admissible whlch would per- 
mit an insolrent person, who had committed an act of banljruptcy 
wlthln fpur riionths next précedlng thè filing of the pétition, to évade 
the provisions of the statute, by engaglng in farmlng after the commis- 
sion of the act and before the flUng of the pétition, 
d. Samb— Petitioh dp Cbbditors. 

Under section 59f of the bankruptcy act credltors other than orig- 
inal petitloners may at any tlme before an adjudication of bankruptcy 
or the dlsmissal of the original pétition, and whether before or after 
the expiration ' 6f four months from the act of bankruptcy, joln there- 
In In order to supply any deflclency In the amount of provable clalms 
originally set forth in the pétition; Insuflîclency In amount of such 
, clalms; not being an Incïirable jurlsdictlonal defect. 
(Syll,abus'by tbe jpourt.) 



In Èiulcruptcy. 

WiHi^jtni jî. Kurt?, for petitîop'ing cireditors. 
, J. Frg.iîk Bail, for bankî:upt. 



BR.^Ç'FO.RD,^^ District 'Judge. Proceedings were instituted in 
this case for the adjudication of ; 'VVilliam D. A. Mackey as an in- 
voluntary bankrupt. The creditors' pétition was filed March 21, 
1901, setting forth, among other things, that the défendant, for the 
greater portion of six months next preceding the filing of the péti- 
tion, had his principal place of business in the Third Street Market, 
in the City of Wilmington. and district of Delaware ; that the de- 
fendant was insolvent; and that on or about January i, 1901, he 
committed an act of bankruptéy in that he then made a gênerai 
assigument for the benefit of his creditors. The défendant, in his 
aniwer, among other' things, alleged as follows: 

i .^'And the sald réspondent further answerlng respectfully suggests and 
àTer»:that 'thé District Oourtf of-thé United States for the District of Dela- 
ware' 'to whlch sald pétition; was presented, bas no jurisdiction to adjudge 
Htm a bankrupt, as In sald pétition prayed beeause: 

"Ist. Thé sald respondetit has not had hls principal place of business or 
resldedi or had his domicile wlthln the respective territorial jurisdiction of 
the sald court for the "prededlng' sis months or the greater portion thereof 
froHDthe time of the filing' of the sald pétition In bankruptcy. 

"2nd. That for the preceding six months to the flling of the sald pétition 
and for a long tlme prier thereto and contlnuously to thls date, the chlef 
plàcôtof bu«Fln«sai fcesldence and domicile of the réspondent has been and 
noW' is In Elk Townshlp, near HIckory HIll, in the County of Ohester and 
State of Pennsylvanla, and wlthln the territorial limits and jurisdiction of 
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the District Court of the United States In and for the Eastern District of 
Pennsylvania. 

"3rd. That for the preceding six months, or the greater portion thereof, 
to the filing of the said pétition the sald respondent did not hâve a place 
of business, withln the purview of the Act of Oongress relating to Bank- 
ruptcy, within the territorial limits of the said court. 

"4th. That for the preceding six months, to the filing of the said pétition, 
and for many years prier thereto and continuously to this date, the respond- 
ent bas been engaged chiefly in farming or tilling the soil, being owner or 
occupant of a farm of one hundred and twenty acres, situate near Hickory 
Hill, Chester County, Pennsylvania, whlch he personally conducted, and in 
the carrylng on of whlch and the business done thereon, the greater part 
of hls debts vcere contracted, and he Is therefore excepted by express terms 
from the opération of the said Act of Congress relating to Bankruptcy." 

No application having been filed or made by the défendant within 
the time allowed for the filing of the answer for a trial by jury, such 
trial was by virtue of section 19a of the Bankruptcy Act waived, 
and the case has been heard on the pleadings and évidence by the 
court without the intervention of a jury. 

Among the powers conferred on courts of bankruptcy by section 
2, is the foUowing: 

"To adjudge persons bankrupt who hâve had their principal place of busi- 
ness, resided, or had their domicile within their respective territorial juris- 
dictions for the preceding six months, or the greater portion thereof, or who 
do not hâve their principal place of business, réside, or hâve their domicile 
within the United States, but hâve property within their jurisdictions, or 
who hâve been adjudged bankrupts by courts of compétent jurisdiction with- 
out the United States and hâve property within their jurisdictions." 

The défendant had not at any time after the act of bankruptcy 
any property in the district of Delaware ; nor did he réside or hâve 
his domicile there for six months or the greater portion thereof 
prior to the fiHng of the pétition. On the contrary, for many years 
prior to and until after the pétition was filed, he continuously re- 
sided and had his domicile on his farm in Chester county, Penn- 
sylvania. But it is contended that for the greater portion of six 
months next preceding the fiHng of the pétition, he had his principal 
place of business in the City of Wilmington in this district. The 
pétition, as before stated, was filed March 21, 1901. For several 
years prior to and inclusive of December 24, 1900, the défendant 
occupied a stall in the Third Street Market in Wilmington, for the 
exhibition and sale of méat, eggs, poultry, vegetables and other 
farm produce. Nearly ail he sold, except grain, hay, and possibly 
some straw, was brouçht by him from his farm in his market wagon 
to the Third Street Market, and there disposed of. A comparatively 
trifling proportion of the contents of his wagon was sold and deliv- 
ered at Newark and other places in this district, including several 
stores in Wilmington; but ail the rest was taken to his market 
stall. He attended market once a week, leaving home early on 
Friday morning and reaching his stall about noon of the same day. 
During the afternoon of that day and the forenoon of Saturday 
he was employed in selling the produce he had brought from Ches- 
ter county, leaving Wilmington about midday and reaching his home 
late in the evening of the same day. A portion of what he sold 
from his wagon or stall consisted of products of his farm, and the 
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residue, beîng the larger portion, was furnished to him prîncipally 
in Chester county by others, to be sold on commission, or was 
bought by him principally there for re-sale on bis own account, or 
consisted of calves, lambs, or other live stock bought by him from 
others and slaughtered and prepared on his farm. He also bought 
in Wilmington a portion, though small, of what he sold at his stall. 
What he bought from others in Chester county was paid for there 
and, after selling produce on commission for persons in that county, 
he there made settlement with them. Most of the produce fur- 
nished to him by others in that county was delivered on his farm 
and thence taken to his market stall. While he bought cbiefly in 
Chester county, he sold almost exclusively in Wilmington, and prin- 
cipally at his stall. There is no évidence that what he there dis- 
posed of was dehvered pursuant to contract entered into elsewhere, 
and in the absence of such, évidence, it must be assumed that, in 
marketing the produce, the contract of sale and the delivery of the 
subject of sale were contemporaneous and efifected at his stall. The 
fact that he gathered in Pennsylvania what he disposed of in Dela- 
ware is immaterial. His business was raising and selHng, buying 
and selling, selling on commission, and buying, slaughtering and sell- 
ing. Selling was an essential part and the consummation of his 
business. A horse dealer or butcher may buy his stock in many 
States, but if horses or cattle are bought with a view to their sale 
at a certain place in Delaware, and that place is the principal place 
of sale, it is undoubtedly his principal place of business. So hère, 
under the cîrcumstances disclosed by the évidence, it must be held 
that the principal place of business of the défendant was in Wilming- 
ton, in this district, and that it was such during the greater portion 
of six months next preceding the fîling of the pétition ; Friday and 
Saturday, September 21 and 22, 1900, being days on which the 
défendant was in occupation of his stall. 

Section 4b excepts from its provisions a "wage-earner or a person 
engaged chiefly in farming or the tillage of the soil". It is admitted 
that the défendant was not a wage-earner or a person engaged 
chiefly in the tillage of the soil, in the sensé in which those terms 
are employed in the act. But it is contended that he was "a person 
engaged chiefly in farming". A person engaged chiefly in farming 
is one whose chief occupation or business is farming. The chief 
occupation or business of one, so far as worldly pursuits are con- 
cerned, is that which is of principal concern to him, of some per- 
manency in its nature, and on which he chiefly relies for his liveli- 
hood or as the means of acquiring wealth, great or small. That 
one may principally dévote his physical exertions or his time to a 
given pursuit, while one of the factOrs entitled to considération, is 
not in ail cases determinative of the question whether that pursuit 
is his chief occupation or business. One may own, réside on and 
operate a farm and at the same time be engaged in the business of 
buying and selling stocks and other securities. The latter occu- 
pation may consume only an hour or two and the balance of the 
day be devoted by him to his farm, yet it does not foUow that his 
chief occupation or business is not dealing in stocks or other secu- 
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rities. If such dealing is of principal concern to him and chiefly 
relied on by him for his subsistence and financial advancement, and 
if he treats it as of paramount importance to his welfare, he would 
not be within the category of persons chiefly engaged in farming, 
even were his farm to yield him some profit. ' Nor does the amount 
of capital invested necessarily détermine in ail cases what one's chief 
occupation or business is. It, like the amount of time devoted, is 
undoubtedly a factor to be considered, but often is not conclusive. 
One may erect a palatial résidence in the country, and own the farm 
on which it stands. It becomes part of the farm, and the farm 
may be skillfully operated and yet not yjeld in profits a hundredth 
part of the interest on the investment. The owner may be engaged 
in profitable manufacturing or mercantile pursuits which enable him 
to pay in full the cost of his house, and thereafter maintain it from 
the profits on his business capital, though less than such cost. No 
one would in such case contend that the owner of the farm was 
chiefly engaged in farming because most of his capital was invested 
in it. It is évident that it is impracticable, if not impossible, to de- 
fine with précision the facts which will in ail cases détermine whether 
one is engaged chiefly in farming, and that each case must be 
decided on its own circumstances. It may, however, legitimately 
be stated, generally, that, if it appears in a given case that one's 
occupation or business which is of principal concern to him, not 
ephemeral, but of some degree of permanency, and on which he 
mainly relies for his livelihood and financial welfare, be other than 
farming, he is not "a person engaged chiefly in farming". No one 
should be held exempt from the provisions of the bankrupt act on 
this ground unless it satisfactorily appears that he cornes within the 
exception. The évidence on this branch of the case is voluminous 
and has received careful attention. The défendant, for many years 
and until after his act of bankruptcy, owned and operated a farm of 
122 acres in Elk Township, Chester county, of which loo acres were 
arable and the rest woodland. The year 1900 appears from the évi- 
dence to hâve been an average year with respect to the amount 
of crops raised on the farm. During that year the total value, ac- 
cording to the maximum figures as to quantity and value given by 
the défendant, of ail crops raised there, including hay, wheat, pOta- 
toes except second size, oats, buckwheat, rye, corn and straw, was 
not in excess of $1,665.10, of which a large proportion, valued at 
$699.20 was fed or otherwise used on the farm ; leaving a balance, 
valued at $965.90, sold by the défendant. It further appears from 
the évidence of the défendant, that during 1900 he raised on his 
farm for sale eight calves, twenty-five lambs, twenty-five pigs and 
from twelve to fifteen dogs, the aggregate value of which, according 
to_ his figures, did not exceed $660. He derived from his farm cer- 
tain other produce so trivial in amount and value as not to require 
spécial mention. It is safe to conclude that on a libéral estimate, 
the total value of the farm produce for sale did not exceed $1,700, 
and was probably several hundred dollars below that amount. The 
défendant had a slaughter-house on his farm and was largely en- 
gaged in buying calves and lambs for slaughter and sale. They 
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weire slaughtered on his farm and sold, as before stated, principally 
al lïis stall in Wilmington. With few exceptions, they were not 
râiséd or vealed on his farm, but, when bought, were forthwith 
slaughtered. In 1900 while he raised only eight calves he had in his 
market wagon each week on an average four to five calves. In- 
deed, with the number of cows on his farm in that year, it would 
not hâve been possible to veal more than thirty calves, had they 
bèen brought there for that purpose, of which there is no sufiScient 
évidence. During the same year he raised only twenty-five lambs, 
yet his wagon éach week contained on an average at least three 
lambs. The évidence shows that the value of the calves and lambs 
alone, nbt raised or vealed by him, but bought by him from others 
and slaughtered and sold from his wagon or stall, was far in excess 
of the total value of ail crops of the farm, together with ail calves, 
lambs and pigs raised there, and without any déduction for grain 
or straw fed or otherwise disposed of on the farm, and was at least 
twelve times the value of the lambs and calves raised or vealed on 
his farm, and about six times the value of ail pigs, dogs, lambs and 
calves raised or vealed there. He also sold on commission from 
his wagon or stall in Wilmington a considérable quantity of farm 
products supplied to him by others, a portion of which consisted 
of chickens, butter and eggs. He took on an average each week 
in his wagon to market from fifteen to twenty chickens, most of 
which, as stated by his son, were sold on commission or had been 
bought by the défendant from others ; and from seventy-five to one 
hundred pounds of butter, ail of which was sold on commission or 
had been bought by him from others; and three crates containing 
nînety dozen eggs, of which not more than five dozen were pro- 
dùced on his farm; eighty-five dozen being either sold on com- 
mission or bought by him from others. His wagon rarely returned 
with produce in it. Without going into further détail, it appears 
from the évidence, taken as a whole, that during 1900 the value of 
the méat and other produce taken by the défendant to market could 
not hâve been less than $6,000, and that, on a libéral estimate, of 
this méat and produce, the produce from his farm, including méat, 
did not amount to more than $850., leaving a balance of not less 
than $5,150., representing the value of méat and other produce sold 
by him on commission or bought by him from others. This bal- 
ance is approximately three times as large as the total value of ail 
the crops on the farm sold by him, together with the total value 
of ail méat and other produce of the farm sold from his wagon or 
at his stall during 1900. The évidence is also clear that it would 
not hâve been possible to raise on a farm of the size of that of the 
défendant more than a small proportion of what he marketed hère 
and that the most extensive and important branch of his business 
consisted in buying and slaughtering live stock and preparing and 
selling the méat. Further, nearly, if not quite, as extensive as the 
îarming branch of his business was his occupation of selling on, 
commission. In so far as he bought and forthwith slaughtered live 
stock and prepared and sold the méat, he was a butcher, and not 
a person engaged in farming within the meaning of the bankruptcy 
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act; and, in so far as he sold on commission farm or other produce 
supplied to him by others, his business was otlaer than farming. Thèse 
branches of business are frequently carried on by persons living in 
cities and towns, and it is not unusual to find them also conducted 
by persons living in the country. From motives of economy or 
natural inclination in many cases, persons engaged in such business 
hâve their homes on farms ; but this circumstance does not of itself 
change the nature of the business nor the character of those em- 
ployed in it. With the défendant there lived on the farm as their 
home his wife, a daughter, a son about twenty-two years old, and 
a hired boy about twelve years old. The défendant, with the as- 
sistance of his son and hired boy, carried on ail branches of his 
business. At least two and a half days in each week, Thursday 
afternoon, Friday and Saturday, were devoted to his business other 
than farming. He states in a gênerai way that the balance of each 
week was given up to farming ; but there is no évidence that during 
or before 1900 more than two and a half days were on an a ver âge 
actually employed each week in conducting the farming branch of 
his business, and in the absence of such évidence it may well be 
doubted whether such was the fact. Whatever were the farming 
exigencies during those days in each or any week, they yielded 
to the demands of the business to which those days had been de- 
voted, as of paramount importance. A large proportion of the 
defendant's indebtedness, aside from amounts representing purchase 
money for his farm, was incurred in his branches of business other 
than farming. The évidence as a whole has satisfied me that the 
défendant did not chiefly rely on farming for his livelihood or for 
the means wherewith to pay his debts; that farming was not con- 
sidered by him as of paramount importance; that it was not of 
principal concern to him; that it was not his chief occupation or 
business; and that, consequently, he was not "a person engaged 
chiefly in farming" in the sensé of the bankruptcy act. There is no 
satisfactory évidence that after the act of bankruptcy and until the 
filing of the pétition, or at any time between the occurrence of those 
events, the défendant was "engaged chiefly in farming". Nor should 
I deem it material if he had been so engaged during that period. 
No construction of the bankruptcy act is admissible which would 
permit an insolvent person, who had committed an act of bank- 
ruptcy within four months next preceding the fîling of the pétition, 
to évade the provisions of the statute by engaging in farming after 
the commission of the act and before the iiling of the pétition. In 
re Luckhardt (D. C.) loi Fed. 807. As was well said in that case, 
'.'the excepted occupations are not designed as a refuge for insol- 
vent debtors laden with property and fleeing from other callings." 

At the hearing the défendant, having obtained leave of the court 
in that behalf, filed certain amendments to his answer, denying that 
he was indebted to the petitioning creditors in ^he amounts set forth 
in their pétition, ànd alleging that his total indebtedness to them was 
less than the sum of $500 required by section 59b. The évidence 
sustained this allégation and subsequently, during the hearing and 
more than four months after the alleged act of bankruptcy, the coun- 
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sel for the petitionîng creditors representing other creditors of the 
défendant î)resënted their pétitions, praying tô join in the original 
pétition ùndér section sgf, in order to supply the deficiency in the 
amOUnt ôf provable daims set forth'in the original pétition, and to 
conform to the requifements of the statute. Opposition was made 
on the part of the défendant to the granting of leave to the latter 
creditors to join in the original pétition, but this court, after some 
hésitation and on careful considération of the point, allowed their ap- 
plication. The position was taken by the défendant that the joining 
of such creditors in the original pétition, if permitted, virtually would 
constitute anew pétition, which must be considered fîled as of the 
day of such joinder ; that by virtue of section 3b a pétition in involun- 
tary bankruptcy must be fîled within four months next after the act 
of bankruptcy; and that, the deed of assignment having been record- 
ed December 28, 1900, more than four months before application was 
made for such joinder, it would be beyond the jurisdiction of the 
court to allow it. This contention cannot, in my opinion, be sus- 
tained. It is a familiar canon of construction, applicable to statutes as 
well as to written instruments, that in case of seeming inconsistency 
or repugnancy between particular provisions or clauses resort should 
be had to other parts or the whole of the statute or instrument for 
light as to the meaning and scope of such provisions or clauses, and 
to ascertain whether they are not fairly susceptible of such a con- 
struction as will accord effect to each of them. This court certainly 
had jurisdiction over the original pétition ; for it contained the nec- 
èssary averments, including the allégation that "your petitioners are 
creditors of said Williarn D. Armstrong Mackey, having provable 
claims amounting in the aggregate, in excess of securities held by 
them, to the sum of five hundred dollars ($500)." It is also alleged 
and proven that the défendant owes debts to an amount exceeding 
$1,000; that he was iilsolvent; that he committed an act of bank- 
ruptcy; and that the original pétition, which was sufficient on its 
face, was filed against him within four months after that act. The 
court did not lose the jurisdiction which it had acquired on the filing 
of the pétition, when it appeared that the petitioning creditors had 
not provable claims amounting to $500. The dismissal of the péti- 
tion in such a case is necessary, unless the fault be corrected; but 
such fault can be cured. While the bankruptcy act requires in in- 
voluntary proceedings a pétition to be filed within four months after 
the' act of bankruptcy, it nowhere provides that the pétition shall not 
be amended after the expiration of that period. General order 11 
(32 C. C. A. xiv., 89 Fed. vii.) promulgated by the suprême court 
by virtue of section 30 as a proper rule or order "as to procédure and 
for carrying this act into force and effect", without any restriction as 
to time, provides that "the court may allow amendments to the peti- 
tioii and schedules on application of the petitioner." This power of 
attiendinent is substantial and conferred for effecting the broad pur- 
pdses of the act, and is not conJÇined to niceties of diction or other 
immaterial or merely formai matters. To hold that it does not em- 
brace the insertion of material and essential averments at any stage 
of thé proceedings before judgment, would reduce it to a shadow. 
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But it is not necessary to rely on gênerai order ii ; for section sgf, 
without restriction or qualification, provides that "creditors other 
than original petitioners may at any time enter their appearance and 
join in the pétition". I find no warrant in the act, considered as a 
whole, for restricting this provision to cases in which the pétition not 
only contains ail the required averments, but is sustained by évidence 
estabhshing each of them ; nor to cases in which "creditors other than 
original petitioners" seek to join in the pétition within four months 
next after the alleged act of bankruptcy ; nor to cases in which credit- 
ors sufïicient in number and in the amount of their prpvable claims 
originally join in the pétition. Section 59 distinctively deals v/ith the 
number of creditors required to join in the pétition and the amount 
of their provable claims. By clause "d" it is provided that where 
the pétition avers that there are less than twelve creditors, and in 
fact less than three creditors hâve joined therein, and the answer 
avers the existence of a larger number of creditors, a hst of ail the 
creditors with their addresses shall be filed, and notice given to 
them of the pendency of the pétition, "to the end that parties in in- 
terest shall hâve an opportunity to be heard", and "if upon such 
hearing it shall appear that a sufficient number hâve joined in such 
pétition, or if prior to or during such hearing a sufficient number 
shall join therein, the case may be proceeded with, but otherwise it 
shall be dismissed." Hère the intent is clear that "prior to or dur- 
ing" the hearing creditors other than the original petitioners may 
join in the pétition. There is no qualification, express or implied, 
that such hearing must be had within four months next after the al- 
leged act of bankruptcy in order that such joinder may be permitted. 
The original pétition may be filed on the last day of the four months 
and the hearing not be had for months thereafter, yet the clause 
applies to such a case. This provision shows that insufiîciency in 
the number of creditors was not regarded by congress as an incurable 
jurisdictional defect. Indeed, if it were, there would be nothing be- 
fore the court in which "creditors other than original petitioners" 
could join. It further shows that congress intended that a joinder 
should be allowed prior to or during the hearing, whenever had. 
While clause "d" relates to cases of dispute as to the sufficiency in 
number of petitioning creditors where it is alleged that the creditors 
of the défendant are less than twelve, clause "i" is broader in its 
terms and application. It provides that "creditors other than origi- 
nal petitioners may at any time enter their appearance and join in 
the pétition." As insufficiency in the number of the petitioning 
creditors is not an incurable jurisdictional defect, by parity of reason- 
ing insufficiency in the amount of provable claims of such creditors 
cannot be held such a defect ; for the bankrupt act equally requires 
sufficiency in number and sufficiency in amount in order that the péti- 
tion may be sustained. Clause "l" was evidently intended to correct 
defects of either kind at any time during the pendency of the proceed- 
ings, whether before or after the expiration of four months from the 
alleged act of bankruptcy. This construction of the clause is in har- 
mony with its language, is calculated to protect the interests of 
creditors, and involves no hardship to the defrtidant. On the other 



364 110 FEDERAL REPORTER. 

hand, to construe the provision according to the contention of the de- 
fendant would open the door to fraud and collusion between the dé- 
fendant and petitioning creditors, and largely defeat the opération 
of the bankruptcy act, to the préjudice of the other creditors. No 
construction of the clause which in practice would permit the filing 
of a pétition by pretendéd creditors or by creditors falsely or mis- 
takenly representing provable claims to the requisite amount and the 
postponement of the hearing until after the expiration of four months 
from the alleged act of bankruptcy, and then, on the discovery at the 
hearing of insufiiciency in number or in amount, exclude other credit- 
ors from joining in the pétition and validating the proceedings, can 
be tolerated. For in such case it would be too late to file another 
pétition for the same act of bankruptcy and bona fide creditors would 
be wholly deprived of the benefits of the bankruptcy act. Further, 
even were the language of the clause less clear, the confusion, uncer- 
taint'y and embarrassment in the settlement of a bankrupt's estate 
which liecessarily would resuit from the construction contended for 
should cause any court to reject it. For the reasons given, the 
joinder, in my opinion, was properly allowed in this case. The 
authorities support the conclusion reached. In re Romanow (D. C.) 
92 Fed. 510; In re Stein, 45 C. C. A. 29, 105 Fed. 749. 

Swift and Company, a corporation of Illinois, having a provable 
claim, eslablished by the évidence, against the défendant, amounting 
to $141.60, is one of the creditors for whom application was made to 
join in the original pétition. Unless this claim, or a portion of it, 
be încluded in the pétition, the latter will not conform to the statutory 
requirement as to amount. The défendant contends that the local 
manager of Swift and Company had no authority, express or implied, 
to sign and verify a pétition for such joinder. The évidence fails to 
satisfy me that such authority existed. Leave is granted to Swift 
and Company, through its appropriate officer, to sign and verify a 
proper pétition for joinder in the original pétition ; and, on the filing 
of the same on or before September 5, 1901, the défendant will be 
adjudged â bankrupt; otherwise the pétition will be dismissed. 

(September 11, 1901.) 

The opinion filed in this case August 21, 1901, contains, among 
other things, the following: 

"Swift and Company, a corporation of IlUnois, having a provable claim, 
established by the évidence, against the défendant, amounting to $141.60, is 
one of the creditors for whom application was made to join in the original 
pétition. Unless this claim, or a portion of it, be included lu the pétition, 
the latter will not cohform to the statutofy requirement as to amount. The 
défendant contends that the local manager of Swift and Company had no 
authority, express or Implied, to sîgn aud verify a pétition for such .loinder. 
The évidence fails to satisfy me that such authority existed. Leave is 
granted to Swift and Company, through its appropriate officer, to sign and 
verify a proper pétition for joinder in the original pétition; and, on the 
filing of the same on or before September 5, 1901, the défendant will be 
adjudged a bankrupt; otherwise the pétition will be dismissed." 

On September 4, in open court, counsel for the petitioning credit- 
ors, for the défendant and for Swift and Company ail being présent, 
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application was made by the counsel for the petitioning creditors that 
certain additional creditors 6f the défendant Having provable claims 
be allowed to join in the original pétition, and also for a re-hearing 
of the case on the question whether, aside from the claim o£ Swift 
and Company, the provable claims represented by the creditors who 
had theretofore joined in the pétition, did not amount in the aggre- 
gate, in excess of the value of any securities held by them, to $500 or 
over. At the time of the application the counsél for the petitioning 
creditors stated that he had failed to receive any pétition from Swift 
and Company for joinder, under the leave granted by the court. The 
counsel for Swift and Company then stated that shortly after the 
fiUng of the opinion he had forwarded to that company a pétition for 
joinder, which had been duly signed and verified and had been re- 
turned to him from his client with instructions to file it ; that it was 
then in his possession ; that the instructions he had received to file 
it had not been countermanded ; that he had not filed it and it was 
not his intention to file it, because of circumstances "which as counsel 
for Swift and Company seemed to me to justify my withholding the 
pétition" ; and that a proposition or rather a suggestion had been 
rnade to him that while Swift and Company "might receive a dividend 
in the case * * * j^ might be worth the while of a creditor of the 
bankrupt to purchase the claim of Swift and Company." It appears 
from the évidence theretofore addiiced in the case that the local 
manager of Swift and Company had filed on its behalf the original 
pétition for joinder at the instance of the same counsel who repre- 
sented that company at the time of the apphcation now under con- 
sidération, and on his assurance that the local manager was author- 
ized to verify and file the same. It also appeared from statements in 
open court that the counsel for Swift and Company had at the in- 
stance of the counsel for the petitioning creditors undertaken since 
the filing of the opinion to forward to that company for exécution a 
proper pétition for joinder, and, as above stated, had received it 
properly verified and with positive instructions to file it. The course 
pursued by the counsel for Swift and Company had a tendency 
to mislead creditors who otherwise might or would hâve been désir- 
ons of joining in the original pétition, and certainly was not calcu- 
lated to induce the court to withhold or restrict, even if it had power 
so to do, the right of creditors other than original petitioners to join 
in the pétition pursuant to section sgf of the bankruptcy act. Under 
thèse circumstances, and on the application of the' counsel for the de- 
fendant, who admitted that the additional creditors seeking to join 
in the original pétition had provable claims as set forth in their re- 
spective pétitions, September 6 was fîxed by the court for the further 
hearing of the case ; at which time the last mentiohed pétitions were 
filed and the petitioners therein joined in the original pétition by 
direction of the court. The pétition of Swift and Company has not 
been fîled ; but, aside from it, it appears and is admitted that the 
provable claims of the petitioners in excess of any securities satisfies 
the requirement of the act as to amount. An alleged provable claim 
of Waîter C. Montgomery against the défendant is not included in 
the amount of admitted provable claims of the petitioners sufïicient 
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tp. Susfâjri the pét^^^ décide that he has 

not'i'çiàîfn wliich wàybé'proven in dùetourse against the estate of 
the défendant in bankritptcy. In view of thèse facts, it is unneces- 
sary tô dèferftiine whethër the amount of provable claims, exclusive 
of the cfeims of the petitioners last joining in the original pétition, 
was ètfffiçiéiit to warrant an adjudication of bankruptcy. The de- 
fendarit inust tie adjudged a bankrupt. 



li re GROEîTZINGER, 

(District Court, W. ï). Pennsylranla. July 26, 1901.) 

No. 44. 

BaNKÉUÎTCY—- InDÏVIDUAL AND PiRM ASSETS. 

As^ between the cirekllt6rs of a flrm 'àiid a member thereof, real estate 
Is assets of the flrm, thougb the légal tltle was allowed to stand In the 
name of auch mçmber; the considération therefor having moved from 
the flrm, the debts assûmèd as part of the considération having been 
entered lii Its books as Its llability and treated as such, the taxes thereon 
having been assessed In Its name and pald by It, and It having been in- 
cluded in the flrm assets In the statement of assets of the flrm and the 
partner In whose name Jt stood, made and slgned by such member, on 
the strength of whlch flrm indebtedness was contracted. 

In Bankruptcy. 

Dalzell, Scott & Gordon, for firm creditors. 
George W. Guthrie, for individual creditors. 

BUFFINGTON, District Judge. The certificate in this case in- 
volves the question virhether the proceeds of certain real estate, 
known respectively as the Allegheny and La Belle Tanneries, sold 
under proceedings in bankruptcy, shall be awarded the creditors of 
Adolph Groetzinger, or those of the firni of A. Groetzinger & Sons. 
The référée found as a fact that both properties belonged to that 
firra, and awarded the funds to firm creditors. Considering fîrst the 
Allegheny Tannery, we find the ownership was vested May 12, 1890, 
in Adolpia Groetzinger, who thenceforward used it as a tannery. In 
1891 he associated with him in his tanning business two of his sons, 
the three forming the firm of A. Groetzinger & Sons. A third son 
was admitted to the firm three or four years later. From the time 
the firm was formed until its adjudication in bankruptcy, this prop- 
erty was used by this firtn in tanning leather, and constituted for 
many years its sole, and always its principal, place of business. 
Whether it became firm property is a question to be considered in 
two aspects: First, asbetween the partners themselves; and, sec- 
ondly, as against creditors. Whether, as between partners, it be- 
came firm property, is a question of intent. "Where the owner of a 
business takes in partners," says Bâtes, Partn. 263, "it becomes a 
question of intention whether the stock becomes partnership prop- 
erty or not; and an intention that it shall may be implied, in the 
absence of express agreement, from the nature of the property, con- 
duct, and circumstances." "Whether it is partnership or individual 



IN RB QEOEXZINGEK. 367 

property îs purely a question of intention of the partners, to be in- 
ferred from their actions and surrounding cireumstànces." Article 
"Partnership," 17 Am. & Eng. Enc. Law, p. 945. "The manner in 
which the property is treated on the bocks of the firm is usually 
cogent évidence as to its partnership character." Id. p. 947. As 
between partners, the question is also held one of intent by the courts 
of this State. Warriner v. Mitchell, 128 Pa. 160, 18 Atl. 337; Shaf- 
er's Appeal, 106 Pa. 54. This tannery is Usted in the assets of the 
firm in the statement made and signed by Adolph Groetzinger, the 
holder of the légal title. This, in connection with the other facts of 
the case, was évidence of an agreement on his part to bring such 
realty into the stock of the firm. The writing was sufïicient to avoid 
the statute of frauds (Ross v. Baker, yz Pa. 188) ; and a trust was im- 
posed on the holder of the légal title, such as a chancellor could and 
would enforce, as between the parties (Calkitt v. Thomas, i Phila. 
463). In addition to the written admission of the holder of the légal 
title that the tannery was the property of the fiirm, we find it was ex- 
clusively occupied by such firm for a number of years without com- 
pensation or accounting. It was assessed as firm property, and the 
taxes paid by the firm. During ail thèse years it was carried on the 
books of the firm as an asset to the extent of $133,000. It was so 
represented by Adolph Groetzinger, and, indeed, crédit was obtained 
for some of the firm indebtedness hère sought to be enforced against 
it upon the personal représentation of Adolph Groetzinger, evidenced 
by hls written statement, that it was firm property. In addition 
thereto, the tannery was burned, and subsequently replaced by the 
firm at an outlay of $30,000. In view of thèse facts, we are of opin- 
ion the référée was warranted in his finding that, as between the 
partners, the Allegheny Tannery was firm property. Such being the 
case, is there any preventing reason why this firm property should 
not be applied to the payment of firm debts, in accordance with well- 
established gênerai principles and the express provisions of the bank- 
rupt act (section 5, cl. "f")? The individual creditors of Adolph 
Groetzinger resist such application. It will be observed they hâve no 
lien against the land, and they claim no right to it, other than the 
fact that the légal title was suflfered to remain in Adolph. Their 
contention is that under the décisions of the suprême court of Penn- 
sylvania, which they say are conclusive upon us as a rule of property, 
the title of this land of record stamps it as individual property, with- 
out référence to the équitable ownership thereof. A careful study of 
ail the Pennsylvania cases shows that no décision of that state goes 
to the length of holding that, where the recorded title of real estate 
owned by a firm is allowed to stand in the name of an individual 
member of the firm, it will be applied to the payment of unsecured 
individual creditors of such partner. It is true, statements broad 
enough to cover the case of such unsecured individual creditors may 
be found in those décisions, but, when they are foUowed to their 
source, there has been no such adjudicated casé; and even thèse 
statements finally come tp McDermot v. Laurence, 7 Serg. & R. 
438, and Haie v. Henrie, 2 Watts, 146. In thèse cases the title vested 
in the individual partners as tenants in common, and it was held that. 



SQS 110 FEDERAL RiEPORTEÊ. 

havîiii SÔ tiafénj tW partners hàd. îrré^^ fixed the title as held 

in^{yî|îj^llv., :ïâ Calkitt V. Thonias, i Phila. 463, the late Chief 
Justice Sliarkwpod,then presîding in the district court, said: 

"It must be admltted that the suprême court include creditors in their lan- 
guage whiefi théy hâve lisèd. 'But there has been no case as yet in which 
it was necessary to décide that question.' Eidgway, Budd & Co.'s Appeal. 
3 Harrls, : 177, cornes nearest to it; yet, if it be looked at closely, it will 
perhâps Ue (oundonly to décide that it is not compétent to show by paroi 
that real estate conveyed to two persons as tenants in commou was part- 
nership property." 

In re Zug, 16 N. B. R. 280, Fed. Cas. No. 18,222, is cited as dé- 
cisive and controlling on the question before us. The facts of that 
case were, however, différent. There the recorded title was to the 
individua! partners as tenants în common, and in accordance with 
McDermpt v. Laurence, supra, and the cases following it, it was held 
that, the title having been taken by the individual partners as ten- 
ants in coinmon, the realty was fixed as individual property, and was 
applicable to individual debts. The court sàid : 

"They thereby becamë tenants In common of the property, in relative pro- 
portions eorxespondlng to thelr original CQuItles, vlz. partners. The trust, 
if there was any, ce^sed to exist, and no subséquent use of the property 
could change the character tlnjs Impressed on the title. Nelther of the part- 
ners, nnder thèse circumstan'Ces, would hâve any equity against the other 
to inslst upon the application of the pro^ièrty Ih the flrst instance to the 
payment of flrm debts, and so the Joint creûltors could bave none." 

JS^ow, inasmuCh as the cWni of a firm créditer to apply firm prop- 
erty to firm debts rests sblely on the right of the partners to such 
application, it is évident the ZUg Case, wherè the partner's right to 
such application was gone, is not this case, where the Allegheny 
Tannery has never been conveyed to the partners as tenants in com- 
mon, and where the right of the other members of the firm to demand 
a conveyance by Adolph of thè tânnèry existed, and could hâve been 
enforced. 

The légal title to the i,a Belle Tannery was vested in Adolph 
Groetzinger by deed of Ôharies Groetzinger dated June 10, 1897, and 
so remained at the date, o'f the adjudication. The considération of 
the conveyance, as testifîed by Classer, the pianager of the firm of 
A. Groetzinger & Co., was the cancellation by that firm of a debt 
owing to it by the firm of ]. Groetzinger & Sons of $52,294.44, and 
its assumption of the remaining indebtedh^ss of said firm to the ex- 
tent of $183,403.73. Abqut $70,000 of said indebtedness was subse- 
quently paid by thè firm ôf A. Groetzinger & Sons. Just why the 
deed was made to Adolph. personally does not appear. In point of 
fact, the debt of j. Groetzinger & Co, to A. Groetzinger & Co. of 
$52,294.44 was canceled in consideratio|n of the conveyance, and the 
remaînder of the forrner firm's indebtedness was assumed by the 
latter. It is triie, tliè st^teftient in the La Belle Tannery ledger, as 
well as in the deed of côhvèyanee, wàs that A. Groetzinger was to 
assume the indebtedness^ but there is noit ,only no évidence that he 
did so assume, but, on thé, contràry, the fàct is shown, as we hâve 
seen, that the fifty-two odd thousand ôwing to Groetzinger & Sons 
was not assumed of paid by A. Groetzinger, and that that firm as- 
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sumed the rest of the indebtedness of J. Groetzinger & Co., and 
paid about $70,000 of it. The testimony of Classer was that the 
deed was to hâve been made to the firm, but that Adolph Groetz- 
inger subsequently directed it be made to him. There is no évi- 
dence that this was assented to by the other partners. The con- 
sidération for the transfer passed from the firm, and not from 
Adolph Groetzinger. There can be no doubt that, as between the 
partners, it was regarded, held, and used as firm assets to the extent 
of $153,151.39. The outstanding purchase-money mortgage upon it 
was entered in the books and treated as a firm liability. The prop- 
erty was assessed in the name of, and the taxes paid upon it by, the 
firm. Moreover, in the statement of the assets of the firm and of 
himself individually, made under the directions of Adolph Groetz- 
inger, and signed by himself, and on the express strength of which 
some of the firm indebtedness hère sought to be enforced was con- 
tracted, this tannery is included among the firm assets, and not 
among his own. Thèse facts are not denied by Adolph Groetzinger, 
nor is there any proof that he ever claimed or asserted individual 
ownership of the property. In view of thèse facts, we think the 
référée was abundantly justified in finding as he did that, as between 
the partners, the La Belle Tannery was firm property. Having been 
thus paid for by the firm, it should be applied to the payment of firm 
debts (Lacy v. Hall, 37 Pa. 360 ; Erwin's Appeal, 39 Pa. 535 ; Shafer's 
Appeal, 106 Pa. 49; Mining Ass'n v. Reed, 80 Pa. 38; Warriner 
V. Mitchell, 128 Pa. 153, 18 Atl. 337), unless the mère fact that the 
légal title was allowed to remain in Adolph Groetzinger prevents. 
As noted above, in considering the Allegheny Tannery land, we find 
no adjjidicated Pennsylvania case which goes to that extent in the 
case 01 gênerai, unsecured creditors. To this case we may apply the 
language used in Erwin's Appeal, supra: 

"There was nothing, then, elther in the views with which the lot was 
bought, or in its subséquent use, to talje the purchase eut of the rule that 
the bénéficiai Interest In land follows the ownership of the money which was 
paid for it. Had the title been talien to both ImhofC and Myers, without 
any assertion on its face that it was treated by them as partnership property, 
under the ruling in Haie v. Henrie, 2 Watts, 143, and several subséquent 
cases, they would hâve been but tenants in common. The absence of such 
an assertion would hâve been evldential that the partners did not intend to 
bring the property into partnership stoclî, but that they intended to talie 
separate Interests. But the légal title was conveyed to Jacob Myers alone. 
We are now looking for the use. With the intention to buy for the flrm, with 
nothing to indicate a severance of interests, and with the fact that the Joint 
funds paid for the lot, it must be that the beneflcial interest was in the 
flrm as snch." 

We accordîngly hold with the référée that the funds of the Alle- 
gheny and the La Belle Tanneries should be applied to the firm in- 
debtedness of A. Groetzinger & Sons, and not to the individual in- 
debtedness of Adolph Groetzinger. 
110 F.— 24 
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' UNITED STATES v, AIKBN et al. (threè feàsés). 

(District Court, W. D. Kentucky. March 14, 1901.) 

Fxntinxr, Liquor Tax— Action bt United Statks on Bond— Estoppui- 

Splrits deposlted In a warehouse by a oUstiller were purchased by the 
Unltefl States for médicinal purposes, and removed fi'om the warehouse, 
and thé èntlre prlce paid by the United States, without retalning any 
part èf the tax due thereoû after maklng allowance for evaporation, as 
authorked by Act Oong. Aug. 27, 1894, « 50. Thereafter the United 
States brought suit on the dlstlller's bond agalnst the distiller and hls 
euretle^ to recover tjie tax due. Held that, slnce the United States had 
a lien. on the spirits in the warehouse for the payment bf the tax due 
thereon, Vhich lien, through the United States, vested in the suretles, 
it was the duty of the United States to retain a sufflcient amount of the 
price to pay the tax, and, it not having done so, It thereby deprlved the 
suretles of thelr securlty, and hence the United States was estopped, as 
against them, from recovering on the bond; but such estoppel did not 
obtalB as against the distiller, since as to him the payment of the prlce 
without deducting the tax was slmply a mlstake, whlch would not oper- 
ate as an estoppel. 

R. D. HiU, U. S. Atty. 

C. H. Stoll and A. P. Humphrey, for défendant Alfred R. MuUens. 

EVANS, District Judge. Thèse Consolidated actions were 
brought upon three separate bonds of a distiller to recover the taxes 
upon the 260 gallons of distilled spirits presently to be designated. 
The condition of the several bonds was alike, and bound the distiller 
and his sureties to pay the taxes due the United States upon ail of 
the spirits deposited by the distiller in the warehouse in certain num- 
bered packages, subject, of course, to be credited by the tax upon 
those of the spirits which had eVaporated, as the same was to be al- 
lowed for, under the provisions of section 50 of the act of August 
27, 1894, commonly called thé "Carlisle Bill." Certain of the pack- 
ages, containîng something less than 3,000 gallons of spirits, accord- 
iiig to the original gauge thereof when deposited in the warehouse, 
were purchased by the United States for médical purposes, and were, 
under the orders of the secretary of the treasury, withdrawn from 
the warehouse without the payment of the tax thereon. At the time 
of the withdrawal of thèse spirits they were regauged, and the pack- 
ages thus withdrawn were then found by the internai revenue officers 
to contain less by 260 gallons than shown in the original gauge, after 
also deducting thérefrom the Carlisle allowances for evaporation; 
in bther words, the excessive outages from thèse packages, after 
giving to the distiller the benefit of the Carlisle allowances, amounted 
to 260 gallons. But, notwithstanding thèse facts, and the perfect 
knowledge of them at the time by the United States and its officers, 
the plaintiff paid to the owner of the spirits, or to Aiken, the distiller, 
the entire price agreed upon, and, without the knowledge or consent 
of the sureties on the bond, removed ail of the spirits. Under the 
statutes, the United States (and I think through the United States, 
by substitution, the sureties on the bond) had a first lien upon the 
spirits, to secure the payment of the entire tax thereon, and, as the 
obligation and rights of the sureties must be construed and enforced 
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strictly, the court is of opinion that when the United States, with 
knowledge of the excessive outage, purchased and paid for the spirits, 
and took possession of and used the same, it should, in discharge of 
its duties to the sureties on the bond, hâve withheld enough of the 
price agreed upon to pay ail the taxes due upon the packages re- 
moved from the warehouse, including the taxes upon any spirits 
which had evaporated, but from the payment of taxes upon which the 
distiller was not exempt by reason of the provisions of the Carlisle 
bill. Upon the facts disclosed by the answer, the rights of the sure- 
ties in respect to the money to be paid by the United States upon the 
purchase of the spirits were the same as their rights in respect to the 
spirits themselves, — that is to say, they had the right to the benefit 
of the lien of the United States upon ail the spirits, or their proceeds, 
in the hands of the plaintiflf, to secure the payment of the entire 
amount of taxes due or assessable thereon in any way. The United 
States had this lien for the payment of the entire taxation, and when, 
instead of retaining and applying the price agreed upon in discharging 
this lien, it paid over ail the money to the seller, whoever he was, 
and then also took possession of ail the spirits, and used them, it 
wronged the sureties to that extent, by depriving them of ail the 
benefit of the lien. The court is of opinion that the neglect of the 
United States, under thèse circumstances, and when the money was 
in its hands, to withhold enough of the agreed price to discharge 
the entire taxation on the packages purchased, is, as between it and 
the sureties, matter of estoppel sufficient to prevent the recovery 
sought in this case as against the sureties on the bond. In short, 
when the United States had in its possession both the spirits and the 
money due as the price thereof, it was its duty, in ease of the sureties 
on the bonds, to see that enough of the purchase money was with- 
held and retained in its hands to discharge the lien upon the entire 
original contents of the purchased packages. Some light is thrown 
on the question by U. S. v. Ulrici, m U. S. 38, 4 Sup. Ct. 288, 28 
OU. Ed. 344. There is much doubt as to whether a similar resuit 
would foUow as to the principal in the bonds, because no such reasons 
operate in his favor, and I am inclined to think that the matter of 
estoppel is not sufficient to exempt the principal from this liability. 
The United States did not estop itself against the principal by paying 
him or his vendee more than was due. That was simply a mistake, 
and not a release or an estoppel. 

For the reasons indicated, the demurrer to the answer is overruled 
as to the surety, Alfred R. MuUens, but sustained as to défendant 
Aiken, the principal in the bond. The défendant Megibben is dead, 
and his représentative does not seem to be before the court. 
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STERLING RBMEDT CO. t. GOREY. 
(Circuit Court, N. D. Ohlo, Bi D. July 1, 1801,)! 
No. 6,071. 

L Unfaib Compbtitioh— Imitation of Name and PAOKAaB. 

Where there are strong resemblance.s between the name and dress ot 
the gopds of défendant and complalnant, wblch are more observable 
to an oirdlnary purchaser than the difterences, and no sufflclent reason 
for such resemblances appears* the presumption la tbat tbey were In- 
tended to confuse and decelre purchasers; and the tact that tbere are 
différences whlch appear on a comparlson is not a défense to a suit for 
nnfalr colnpètitlon.i 

% Tradk- Name— Descriptive TitnM— ••CascAsa." 

The Word "Cascara," whlch Is the name of a drug generally known, 
cannot be monopoUzed as a trade-name, but may be used by any one 
In connection wlth any préparation of whlch It is properly descriptive. ^ 

In Equity, Suit for unfair compétition. On final hearing. 

Frank F. Reed and Edward S. Rogers, for complainant. 
R. J. Gorey, in pro. per. 

WING, District Judge. It appears frora the proof in this case 
that the complainant, the Sterling Reinedy Company, shortly be- 
fore the year 1895, introduced into the market a laxative remedy 
coritâining the dfug called in Spanish "cascara sagrada," meaning 
"bitter bark," combined with other ingrédients calculated to produce 
the purgative or laxative efïect upon persons usine the remedy. 
The remedy was made up into dark brown, flat, sligntly elongated, 
octagonal tablets, upon which, in a raised forra, were the initiais 
"C. C. C." Thèse tablets were put up in rectangular tin boxes, 
\yith rounded corners, the boxes having a gray-colored background. 
The boxes were lithographed in this color, with gilt and blue letter- 
press work. The name most prominently appearing in this letter 
press was "Cascarets," with underneath, in. gilt and somewhat simi- 
lar letters, "Candy Cathartic." There was other lettering upon the 
box in smaller type. The proof further shows that the défendant 
is a lawyer, and that in the year 1900 he prepared to make sales of 
cathartic ' remédies in a way which the complainant says is unfair, 
and which opérâtes as an invasion of rights in business which it has 
acquired by extensive advertising. I need not go closely into the 
matter of the comparison between the boxes and the tablets sold 
by the défendant 'and those introduced to the market prior thereto 
by the complainant. When a box sold by the défendant is compared 
with that introduced by the complainfint, such dissimilarities appear 
that there would be no difficulty in distinguishihg the one from the 
Other. There are similarities of eflfect upon the observer produced 
by the markings of the two boxes, and the ways in which they are 

1 Unfair compétition In trade, see notes to Scheuer v. Muller, 20 C. O. A. 
leC; Lare v. Harper, 30 0. 0. A. 376. 

» What names subject to exclusive use, see note to Kathrelner's Malzkaffee 
Fabrlken Mit Beschraenkter Haftung y. Pastor Kneipp Medlclne Go., 27 C. 
O. A. 357. 
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advertised for sale and presented to the public. The défendant, I 
think, studied to so prépare his boxes and their contents that con- 
fusion would arise, which would resuit in the purchase of a box of 
the defendant's medicine by one who had become favorably disposed 
towards the use of the remedy introduced by the complainant. The 
phrase "Candy Cathartic," I think, is a fancy name, and, when used 
with the Word "Cascarets," forms an alliterative combination of 
words which is catchy, and has a tendency to leave an impression 
in the mind of one whose attention has been cahed to it by either 
hearing the phrase or seeing the advertisement. The défendant 
has used this same alliterative combination, evidently with a view 
of getting the advantage of whatever impression a similar combina- 
tion of words had made by reason of the complainant's advertise- 
ments, and introduction to the trade of its product. It was not 
necessary for the défendant to use this arrangement. To be sure, 
he uses the word "Cascara" instead of "Cascarets." I cannot escape 
the impression, from ail of the évidence, that Gorey studied to so 
prépare his tablets, which are in the exact similitude of the com- 
plainant's with the exception of one letter, "G," and put them in 
boxes of exactly the same shape as the complainant's, boxes of a 
color nearly the same, with lithograph work of the same gênerai 
appearance, for the purpose of taking unfair advantage of the com- 
plainant. I think that his purpose was to create a similarity, and 
to thus take advantage of the established trade of the complainant. 
Whatever différences exist (and it must be admitted that upon 
close comparison there are many) between the package used by the 
défendant and that introduced by the complainant were conces- 
sions to expediency by the défendant, with a view of using such 
différences as a ground of escaping the appropriate remedy, when 
invoked by the complainant, against unfair methods. I think the 
case cornes fairly within the ruling laid down by his honor Judge 
Lurton in Paris Medicine Co. v. W. H. Hill Co., 42 C. C. A. 227, 
102 Fed. 148, in the first paragraph of the syllabus. In this case, 
as in the one referred to, I think, while there are différences be- 
tween the packages, the différences are less observable than the re- 
semblances. Unless the défendant intended to infringe upon the 
rights of the complainant, he has gone to extraordinary pains in imi- 
tating the package of the complainant for no purpose. If he in- 
tended to build up a trade for himself, hé has much limited his 
chances of success by starting out with a package in form, color, 
and arrangement of print so similar to those already introduced 
by the complainant. It will necessitate a much larger expenditure 
of money in the way of advertising to give individuality to his wares 
than it would had he started with a subject-matter which had an 
individuality of its own. The word "Cascara" is the name of a 
drug generally known as a good laxative, and the défendant should 
not be enjoined from using that name. The phrase "Candy Cathar- 
tic," I think, is a fancy name, which has been appropriated by the 
complainant, and the défendant should not be permitted to use that 
or its plural. The défendant may sell tablets which are compounds 
of cascara, and, in appropriately naming them, he may use the word 
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"Cascara," and the decree of injunction in this case must not be so 
sweepin^ as to prevent the défendant from so doing. But he must 
not continue in the line of conduct which he is now pursuing, and, 
since he has disclosed an intention to introduce his remedy to the 
public dressed in a similar cuise to that used by the complainant 
for its article, he must be enjoined from further so doing. Counsel 
for the complainant may draw a decree in accordance with thèse 
suggestions, which will be inspected by the court. 



HEGBMAN et al. v. SPKINGEE. 

(Oîreult Court of Appeals, Second Circuit July 17, 1901.) 

No. 15. 

COPTEIGHT— InFHINGBMENT— A,ÇTIOK FOR FORFEITCKE OF InFRINGINO PiCTUBES. 

A demand and refusai are not conditions précèdent to the maintenance 
of an action based on Rev. , St § 4965, for the f orfeiture of inf ringing 
sheets of a copyrighted plcture, and to reeover the penalty Imposed by 
the statute. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Franklin Bien, for plaintifïs in error. 

Truax & Crandall (William A. Hoy, of counsel), for défendant in 
error. 

Before SHIPMAN, Circuit Judge, and WHEELER and BROWN, 
District Judges. 

WHEELER, District Judge. This is a writ of error upon a Judg- 
ment of the circuit court upon a verdict of the jury in favor of the 
défendant against the plaintiff in error for $2,075 for 2,075 pheets, 
found in possession of the plaintifï in error, and for the forfeiture of 
the sheets of a lithograph of an advertising picture called the "Black 
Grook," made in violation of a copyright. 

The principal question of fact raised upon the trial related to the 
artistic quality of the production, which was submitted to the jury 
in a manner with which the plaintiflf in error was apparently satisfied, 
and to which no exception was taken, and about which no question 
now properly arises. The lithographer of the design for the copy- 
right was asiced what he knew about the préparation of it, which was 
objected to, and the objection was overruled, to which exception was 
taken. The witness answered that he knew but little about the 
préparation of it, only that it was givenhim by Mr. Bandlow to re- 
produce on stone. Error is assigned ùpon this ruling, and is sought 
to be sustained principally because Bandlow had not been, and was 
not, called. This production of the design to the lithographer ap- 
pears, however, to hâve been a part of the res gestse, and admissible 
of itself, as such, without Bandlow. Another error assigned arose 
upon the admission of testimony that an employé of those taking out 
the copyright afterwards went on to the road with a Black Crook 
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Company. This also related to the history of the copyrighted pîc- 
ture, and may hâve been admissible as such at the state of the case 
when it was received; and whether this or the other évidence ob- 
jected to was strictly so admissible when received or not, each be- 
came so wholly immaterial upon the issue finally given to the jury, 
that no influence upon the verdict is likely to hâve been so due to it 
that the verdict should be disturbed. 

At the close of the plaintifiE's case the défendant moved to dismiss, 
"on the ground that there has been no demand proven to entitle the 
plaintiff to a return of the property in question, it being an action in 
replevin, and that there is no allégation in the complaint of demand." 
This was denied, and the principal other assignment of error is upon 
this ruling. But this is not an action of replevin ; it is an action upon 
the statute (section 4,965, Rev. St. U. S.) to recover a penalty and 
forfeiture, neither of which is by the statute founded upon a demand. 
Belles V. Outing Co., 175 U. S. 262, 20 Sup. Ct. 94, 44 L. Ed. 156. 
The right to recover the penalty and upon the forfeiture would turn 
upon the finding of the copyrighted sheets in the possession of the 
plaintifïs in error. The motion would make the right turn upon the 
demand and refusai, in addition to the finding in possession, which 
is so much more than the statute requires. No question was or is 
made about the finding in possession as such, and no error in this re- 
spect appears. Judgment afifirmed, with costs. 



HALL V. AHREND. 

(Circuit Court, S. D. New York. Atigust 1, 1901.) 

Patents— Invention— Peocess for Making Imitation Press- Copibd Letters. 
The Hall patent, No. 423,558, for a method of producing Imitation 
press-copled letters, clalm 1, Is vold, the process described for treating 
prlnted letters or circulais to glve them the appearance of having been 
press-copled belng essentially the same to which letters are subjected 
in the actual copying, which was old. 

In Equity. Suit for infringement of letters patent No. 423,558, 
issued to Samuel Hall March 18, 1890, for a "method of producing 
imitation press-copied letters." On final hearing. 

Alan D. Kenyon, for complainant. 
R. B. McMaster, for défendant. 

LACOMBE, Circuit Judge. The spécification begins : 
"My Invention relates to a new and useful method of producing clrcnlars, 
clrcular letters, and slmilar prlnted matters, whereby they hâve the appear- 
ance of having been letterpress copied, thus giving them more conséquence 
in the eyes of the person by whom they may be received, and Induclng him 
to read the same. In practicing my method It will be apparent that the 
prlnted matter may be produced upon the original in such- manner as pre- 
ferred. The methods most favored by me are printlng the same on an ordi- 
nary press In typewriter type, or by a plate in imitation of handwriting. 
I prefer that my process should be practiced by the employment of an end- 
less and continuously movlng webb of cloth, and in order that the ink taken 
o£f upon the cloth may be removed from it, so that the original prlnted 
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lûfitter may not be stoutched or 'oVePprlnted' by impressions taken from the 
doth, I prêter to practlce my Invention by employlrg an apparatus devised 
by me, and shown In the drawlngs." 

Next follows an extended description of an apparatus containing 
frame, water-tight tanks, squeezing rollers, web of cloth, bleacliing 
solution, etc. The spécification concludes: 

"I do not bereln clalm the apparatus shown and descrlbed, but I do not 
abandon the same, slnce I Intend to make that the subject of an applica- 
tion for a patent to be flled by me before the allowance of this présent ap- 
plication." 

The claims are : 

"(1) The process descrlbed, consistlng in flrst prlnting the original sheets; 
then placlng thelr printed surfaces in contact with a moist material, and 
passlng both together between compression rollers; then removing the ink 
Impression recelved by the moist material before it Is again brought in con- 
tact with the printed matter, — substantlally as and for the purposes set 
forth. 

"(2) The process descrlbed, consistlng in flrst printing the original sheets; 
then placlng thelr printed surfaces in contact with a moist material; then 
passlng both together between compression rollers; then passlng the moist 
material through bleaching liquor; then squeezing out the excess of bleach- 
ing liquor; then passlng the moist material through water, to wash out the 
bleaching liquor; then pressing out the excess of water, — substantlally as 
set forth." 

The first claim only is relied upon. There is no charge of infringe- 
ment of the second claim. This first claim is an extremely broad one. 
It would cover the opération of any old-fashioned copying press 
where rollers were substituted for platens, and where successive 
sheets of moist material were applied, the ink-impressed ones being 
removed before the next compression. The évidence abundantly 
shows that Hall was the fïrst to conceive of the idea of advertising or 
of usin^ printed circulars or letters so prepared as to présent the 
appearance of having been press-copied, thus appealing to the atten- 
tion of the récipient as being more personal. Its ingenuity may be 
conceded ; that he was a pioneer in the introduction of that style of 
circular may be admitted; that it commended itself to the public is 
provedi Nevertheless the first claim of this patent does not cover 
thie novel idea of using circulars which appear to hâve been press- 
copied, and the method descrlbed for giving them that appearance is 
not novel. The fundamental difficulty with the patent and the argu- 
ment setems to be the resuit of a curious confusion of ideas. Thus 
the patent says, "Circulars * * * [which] hâve the appearance 
of having been letterpress copied"; as if it were an "appearance" 
prodiiçed in some novel manner. In fact the circulars hâve the "ap- 
pearatîcê" of having bèen press-copied, because they hâve been press- 
copied. So the brief says patentee's is "the only known process by 
which such imitation letterpress copied printed circulars can be 
produced." But in fact they are not "imitation" letterpress copied 
circulars; they haye been actually so copied,— of this the évidence 
leaves. no .doubt,^-although the copies hâve not been preserved. De- 
fendant has by his second daim covered a detailed process, which 
may présent featufes of novelty when compared with the earlier art. 
.Wliether he could hâve obtained a patent for his discovery that the 
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most effectuai way to commend a circular to its récipient was to 
satisfy him, by the évidence of the document itself, that it had been 
press-copied, thus inducing a belief that the copy had been deemed of 
importance enough to be preserved, need not be discussed. No such 
patent is hère, only a claim for a method of making press-copies so 
broad in its statement that it would cover methods well known before. 
The bill is dismissed, with costs. 



BRILL et al. V. PECKHAM MOTOB TRUCK & WHEBL CO. 

(Circuit Court of Appeals, Second Circuit August 22, 1901.) 

No. 139. 

Before WALLACE, Circuit Judge, and WHEELER and THOM- 
AS, District Judges. 

PER CURIAM. A reargument was granted in this cause be- 
cause the court deemed it proper to reconsider that part of its for- 
mer order directing a dismissal of the complainant's bill. A ma- 
jority of the court remain of the opinion that there should be no 
modification of the order. Accordingly a mandate will issue pur- 
suant to the terms of the former order. io8 Fed. 267. 



WESTINGHOUSE ELECTEIO & MFG. CO. v. CATSKILL ILLUMINATINO 

& POWER CO. 

(Circuit Court, & D. New Yorli. August 22, 1901.) 

Patents— Inpringement — Electric Motohs. 

The Tesla patents, No. 511,559 and No. 511,560, relating to tlie method 
and apparatus for electrlcal transmission of power by ineans of what are 
Isnown as "split-phase motors," held not anticipated and valid. Claims 
1 and 2 of No. 511,559 and daim 1 of No. 511,560 also held infringed. 

In Equity. Suit for infringement of patents. On final hearing. 

See 94 Fed. 868. 

This cause was heard upon pleadings and proofs. It is a suit for 
alleged infringement of two United States letters patent to Nikola 
Tesla, viz. Nos. 511,559 and 511,560, both issued December 26, 1893, 
on application filed December 8, 1888. 

Kerr, Page & Cooper, for complainant. 

Seward Davis and Charles A. Brown, for défendant. 

LACOMBE, Circuit Judge. Patent No. 511,559 is for "electrical 
transmission of power." The spécification begins : 

"In certain patents heretofore granted I hâve shown and described a 
System of electrical power transmission, in which each motor contained two 
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or moré Iiidep«ndent energlzlng circuits, through which were caused to pass 
alternatlng eurrents having in each circuit such a différence of pliase tliat, 
by their (jombined or résultant action, tliey produced a rotary progression 
of the polèîs or points of maximum magnetic effect of tlie motor, and thereby 
maintàlned the rotation of Its movable élément In tlie system referred to 
and âësleribed in said patents, the production or génération of the alternating 
eurrents, npon the combinéd or résultant action of which the opération of 
the System dépends, is effected by the employment of an alternatlng current 
generator with independent Induced circuits, which, by reason of the wind- 
ing or other constniction of the generator, produced eurrents difïering lu 
phase, and thèse eurrents were conveyed directly from the generator to 
the corrcsponding motor colis by independent Unes or circuits. I hâve, how- 
ever, discovered another method of operatlng thèse motors, which dispenses 
with one of the Une circuits, and enables me to run the motor by means of 
alternatlng eurrents from a single original source. Broadly stated, this in- 
Tention conSlsts in passlng alternatlng eurrents, obtained from one original 
source, through both of the energlzlng circuits of the motor, and retarding 
the phases of current in one circuit to a greater or less extent than in the 
other. The distribution of current between the two motor circuits may be 
effected by induction or by dérivation. In other words, I may pass the 
alternatlng current from the source through one energlzlng circuit, and in- 
duce by such current a second current in the other energlalng circuit; or, 
on the other hand, I may connect up the two energlzlng circuits of the motor 
in dérivation or multiple arc with the main circuit from the source. In 
either event I make due provision for malntaining a différence of phase 
between the eurrents in the two circuits or branches. In carrying out my 
invention I hâve used varions means for securlng the resuit. For example, 
when I Induee a current in one of the circuits from the current flowing in the 
other, I employ a form of converter, or brlng the two circuits Into such in- 
ductive relations as will produee the necessary différence of phase; or, when 
I obtain the two energlzlng eurrents by dérivation, I make the two circuits 
of différent degrees of self-lnductlon by Inserting a résistance or self -induc- 
tion eoll in one of said circuits, or I combine thèse déviées In différent ways, 
as I shall more speelfically describe hereafter." 

After a description of the drawings, the spécification conchides : 

"In an application flled of cven date herewlth, I hâve shown and descrlbed 
other ways of aecompllshing this resuit, among which may be noted the In- 
troduction of a résistance capable of variation In each motor circuit, or the 
use of a résistance in one circuit and a selfrinduction eoll in the other. In 
thé a:bove description I hâve referred mainly to motors with two energizlng 
circuits, but it Ig évident that the Invention applles equally to those in which 
there are more than two of such eiçcuits, the adaptation of the same belng 
a matter well understood by those skilled In the art. I do not clalm in this 
application the spécifie déviées employed by me in carrying out the invention; 
hâve made thèse the subjects of other applications." 

The only claims of the patent are : 

"(1) The method of operatlng motors havlng Independent energlzlng cir- 
cuits, as herein set forth, which eonslsts in passlng alternatlng eurrents 
through both of the said circuits, and retarding the phases of the current 
In one circuit to a greater or less extent than In the other. (2) The method 
of operatlng motors havlng Independent energlzlng circuits, as herein set 
forth, which eonslsts in dlreeting an alternatlng current from a single source 
through both circuits of the motor, and varying or modifying the relative 
résistance or self-induction of the motor circuits, and thereby producing in 
the eurrents différences of phase, as set forth." 

Patent No. 511,560 is for apparatus for carrying out the "dériva- 
tion method" of the second claim of 511,559. It shows différent ar- 
rangements of résistance or self-induction devices, or both, in the de- 
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rived circuits, for the purpose of securing the requisite différence of 
phase. The spécification says: 

"In esplanation of what appears to be the principle of the opération of 
my invention, and of the functions of the several instrumentalities comprised 
thereby, let it be assumed that the two energlzing circuits of an alternating 
current motor, such, for example, as I hâve described In my patent No. 382,- 
280, dated May 1, 1888, are connected up In dérivation or multiple arc with 
the conductors of a circuit Including an alternating current generator. It 
is obvoius that if both circuits are alilse, and offer the same résistance to 
the passage of the current, no rotary effect v?ill be produced; for, although 
the period of the currents in both circuits will lag or be retarded to a certain 
extent with respect to an unretarded current from the main circuit, their 
phases will coïncide. If, however, the colis of one circuit bave a greater 
number of convolutions around the cores, or a self-induction coil be included 
in one of the circuits, the phases of the current in that circuit are retarded 
by the increased self-induction. The degree of retardation may readily be 
secured by thèse means -which will produce the différence In electrical phase 
between the two currents necessary for the practical opération of the motor. 
If, in Heu of Increaslng the self-Induction of one circuit, a dead résistance 
be inserted, the self-induction of such circuit exerts a correspondingly di- 
mlnlshed effect, and the phases of the current flowing in that branch are 
brought more nearly In unlson with those of an unretarded current from 
the main Une, and the necessary différence of phase between the currents 
in the two energlzing circuits thus secured. I take advantage of thèse résulta 
In several ways. For example, I may Insert variable résistances in both 
branches or energlzing circuits, and, by varylng one or the other so as to 
brlng the phases of the two currents more or less in unlson with those of the 
unretarded current, I may thus vary the direction of the rotation of the 
motor. In lieu of résistances I may employ variable self-induction coils 
in both circuits, or I may use a résistance In one and a self-Induction coil in 
the other and vary either or both. Thls System or means of operatlng the 
motors Is rendered of great practical value by employlng an armature wound 
with energlzing coils closed upon themselves, in whlch currents are Induced 
by the alternating currents passlng in the fleld coils that serve to greatly 
Increase the mutual attractive effect between the armature and the field 
magnets. Thls use of the armature with closed colis I regard as an Impor- 
tant feature of my Invention. • • *" 

After describing various arrangements with référence to the draw- 
ings, the spécification proceeds: 

"Similar results may be secured by such a construction or organlzation 
of the motor as will yield the necessary différences of phase. For example, 
one set of energlzing coils may be of flner wire than the other, or hâve a 
greater number of convolutions, or each circuit may contain the same number 
of convolutions, but composed of différent conductors; as, for Instance, one 
of copper, the other of German sllver. I hâve représentée thls in Fig. 6, In 
whlch the colis C are indlcated by doser Unes than colis D." 
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The two daims (out of seven) which are in controversy hère are : 

"(1) The comblnation wlth a source of alternating currents, and a circuit 
from the same, of a motor having independent energiifing circuits connected 
wJth the said circuit, and ineans for renderiug tlie magnetie efCects due to 
said ener^zing circuits of différent phase, and an armature within the in- 
fluence of 6âld enérglzlng circuits. (2) The combination wlth a source of 
alternating currents and a circuit from the same of a motor having inde- 
pendent enérglzlng circuits connected in dérivation or multiple arc with the 
said circuit, the motor or enérglzlng circuits being of difCerent electrical 
characters, whereby the alternating currents therein wlU bave a différence 
of phase, as set forth." 

Thèse patents belong to what is known as the "split-phase" System 
of producing motor action. From the quotations above given it will 
be apparent that claim i of No. 511,559 covers broadly both the 
methods of splitting phases suggested, viz. by induction and by dér- 
ivation. Claim 2 of No. 511,559 covers only the method suggested 
by dérivation, with modification of relative résistance or self-induc- 
tion of the motor circuits. Claim i of No. 511,560 covers apparatus 
for carrying out the dérivation method broadly by "means for ren- 
dering the magnetie efïects due to the energizing circuits," which 
are connected with the circuit of supply, of différent phase. Claim 2 
of No. 511,560 is restricted to apparatus in which the energizing cir- 
cuits are "connected in dérivation or multiple arc with the [supply] 
circuit." Another patent, No. 555,190, covered apparatus for the 
induction method. 

The testimony is voluminous, many of the questions discussed are 
highly abstruse, involving a degree of technical knowledge which only 
years of study and training eould impart, and which it is not possible 
for a court thoroughly to absorb, no matter how able the briefs and 
argument, within the utmost time that can possibly be given to the 
study of the record. Fortunately, however, many of thèse questions 
are, so far as this court is concerned, already decided, and to that 
extent they need not be discussed or presented hère. 

Tesla, on May i, 1888, took out patents for a System whereby alter- 
nating currents difïering in phase were brought to, and passed 
through, independent energizing circuits in a motor, with the resuit 
that a whirling field of force was produced, which caused the arma- 
ture of the motor to revolve. This is what is known as the "poly- 
phasé System," and a large part of the testimony in this case is 
directed to the question whether Tesla was its inventor. That issue, 
with ail its collatéral questions, was before this court in a suit upon 
the fundamental patents covering that System (Nos. 381,968, 382,280, 
and 382,279), in which suit it was held that Tesla was a highly meri- 
torious inventor, and was entitled to the broad claims which covered 
the polyphasé System. That décision has been sustained in the cir- 
cuit court of appeals, and référence may be had to the opinions of 
both courts for an elaborate discussion of that branch of the art. 
Westinghouse Electric & Mfg. Co. v. New England Granité Co. 
(C. C.) 103 Fed. 951. 

One of the défenses set up is that the inventions are covered by 
other patents to the same inventor (Nos. 421,193 and 445,207). Inas- 
much as a similar défense (as to No. 421,193) was interposed in 



WKSTIN6H0USE ELEC. & MFG. CO. V. CATSKILL ILLUMINATING & P. CO. 381 

Westinghouse Electric & Mfg. Co. v. Dayton Fan & Motor Co., io6 
Fed. 724, a suit decided in the Southern district of Ohio, February 
6, 1901, and overruled, it was not pressed in argument hère. 

Another défense is that No. 511,559 is invalid for the reason that it 
is for a function of the machines of No. 511,560. That was disposed 
of on demurrer adversely to défendant, and, of course, was not re- 
argued hère. 

Question is raised as to the date of invention. The application 
was fîled December 8, 1888, but the patentée undertook to show a 
disclosure of the invention to others prior to April 22, 1888. The 
same question upon the same évidence was decided in Tesla's favor 
in the Dayton Fan & Motor Case. It is suggested in supplemental 
brief that it was not argued in that case. An independent examina- 
tion of the testimony leads to the same conclusion. The two wit- 
nesses are men of éducation, spécial training, and character. Their 
évidence is clear, direct, and spécifie. It is not weakened by cross- 
examination. Indeed, they were hardly cross-examined at ail. 
Moreover, there were circumstances which were well calculated to 
fasten the disclosure in the mind at least of one of them ; for it awak- 
ened doubts as to the advisability of letting the polyphasé patents go 
through the patent office without some modification, and finally the 
dates of application for those patents and entries of charge in the 
register of one of the witnesses fix the date otherwise than by mère 
recollection. The évidence is highly persuasive, and the same con- 
clusion is reached as in the Dayton Case. 

In an action in the Eastern district of Pennsylvania (Electric Co. v. 
Scott [C. C] 97 Fed. 588), two other patents to Tesla were involved, 
one of which (No. 511,915) covers the mode of obtaining difiference 
of phase by induction, as the second claim of No. 511,559 covered the 
other mode by dérivation. The first claim of No. 511,559, as was 
said before, is the generic claim which covers both modes. It is ap- 
parent, therefore, that in that suit questions as to novelty and patent- 
ability of the broad claim, as to the state of the art and the measure 
of invention displayed, were necessarily presented. 

In the Dayton Fan & Motor Co. Case and in the Scott Case the 
courts both held that the patents were not anticipated, and that 
the question of invention should be resolved in favor of the patents. 
It is not understood that the présent record discloses any alleged 
anticipations or any earlier patents or publications which were not in 
one or other or both of thèse suits, and their conclusions on that 
branch of the case will be followed hère. This reduces the case to 
a question of infringement. 

The defendant's device is an alternating current Watt motor meter, 
in which there is a rotating disk which is put in motion by currents 
flowing through coils so arranged relatively to the disk as to produce 
such rotation. The testimony on this branch of the case is volum- 
inous and highly technical, and in parts extremely difficult of compré- 
hension by any one save an experienced electrician. It would be 
idle to undertake to discuss it at length. The Scheefer meter is indi- 
cated in defendant's brief by the foUowing diagram : 
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A, A, are coils of fine wire; B, a coil of coarse wire; C, a square 
iron core ; p, the rotating disk. Whatever this diagram may or may 
not show, it is contended by complainant that current from the circuit 
to which the meter is connected divides so that part passes through 
A, A, and part through B ; and that is not denied. It seems to be well 
settled that, for reasons which it is not necessary to détail, currents 
traversing such a circuit as B are not retarded to the same extent 
as are those traversing such a circuit as A, A. The natural consé- 
quence would seem to be that there would be a différence in phase 
between such currents, and that there would resuit the shifting or 
progression from pôle to pôle of the magnetic résultant which Tesla 
described in his polyphasé patents. It would be expected that such 
shifting would rbtate the disk. When current is passed through the 
Scheefer meter the disk rotâtes. If this were ail, it would seem that 
infringement is made out. 

Défendant, however, contends that infringement is not shown for 
several reasons: 

(i) That the patents cover motors only, and the Scheefer device 
is a meter. This is a mère verbal distinction without apparent merit. 
The patents do contemplate the production of power, but they are 
wholly silent as to the amount of power. The Scheefer meter exerts 
power, its disk rotâtes against the action of a permanent magnet, 
andturns the spindle which opérâtes the registering devices. 

(2) That apparatus, to be within the patents, must operate by the 
sb-called "Tesla rotating field," — the "whirling field of force" of the 
polyphasé patents, produced by a diiïerence in phase of the currents 
in the energizing circuits. That proposition is undoubtedly correct. 
Défendant further contends that the Scheefer meter does not so ope- 
rate, and therefore that it does not infringe. Between the elaborate 
théories of the opposed experts as to the mode of opération of this 
meter it might be difïîcult to choose. It is thought that the practical 
tests do not sustain this last proposition. One of defendant's wit- 
nesses experimented with a meter haying both currents in the same 
phase, but the meter he used was not the meter complained of. He 
made changes in some of the coils before he experimented. It is true 
that complainant's experts admit that there will be a movement of 
the disk with reduced speed when currents are in phase, but this ad- 
mission is qualified by the further statement that "the Scheefer 
meter, as actually constructed and operated, has a very great differ- 
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ence of phase between its currents, and this fact is the chief operative 
cause in the meter. The addition of 15 degrees phase diflference be- 
tween the fields adds slightly to the rotative efifort, and increases 
the accuracy of the meter." Upon this branch of the case the con- 
clusion arrived at is that expressed by one of complainant's experts : 
"The Scheefer meter works normally with a différence of phase between 
the currents. The increased différence of phase between the flelds is a 
reflnement which may be overloolied entirely in determinlng the question 
of the présence of the inrentions of thèse patents. Without the différence 
of phase between the currents, the Scheefer meter would not be a Watt 
meter, and would not be sufflciently powerful or sensitlve to be a meter of 
any l^ind. The effective cause of the opération Is therefore the différence 
of phase of the currents." 

Various other confiicting théories as to why and how the revoluble 
part of the meter revolves need not be enlarged on. The prépondér- 
ance of évidence indicates that in the Scheefer meter, as sketched 
above, there are independent energizing circuits ; that alternating cur- 
rent from a supply circuit is passed through both ; and that by varia- 
tion or modification of the relative résistance or self-induction of 
thèse energizing circuits they are put into différent phase, and that 
the revoluble disk becomes efifectively operative because such ar- 
rangement exerts its influence through the development of the whirl- 
ing field of force which is characteristic of the Tesla method. In 
conséquence there is shown infringement of both claims of No. 
511,559 and of the first claim of No. 511,560. As was said before, tht 
second claim of No. 511,560 is restricted to apparatus in which the 
energizing circuits are connected in dérivation or multiple arc with 
the supply circuit. There seems to be some conflict in the proof as 
to how the Scheefer meter is arranged relatively to the supply circuit, 
and complainant's witnesses are not entirely in accord. There is not 
such a prépondérance of évidence that both energizing circuits are 
connected in multiple arc with the supply circuit, and infringement is 
therefore not made eut. Decree accordingly. 



BROWN V, PTJGET SOUND REDUCTION CD. 
(Circuit Court, D. Washington, N. D. July 3, 1901.) 

1. Patents— Infringement— Ore-Roasting Furnaces. 

The Brown patent, No. 471,264, for an ore-roastlng fumace, claim 1, 
Md Infrlnged by a fumace constructed In accordance with the Ropp 
patent. No. 532,013. 

S. 8amb. 

The right of a purchaser of a patented machine or structure to use 
the patent is merely an incident to. hls ownership and use of the partlcu- 
lar machine or structure purchased, and the fact that the same proves 
defective, and Incapable of belng used, gives hlm no right to substltute 
therefor an Infrlngtng machine. 

& Same. 

The Brown patent. No. 471,264, for an ore-roastlng fumace, claim 1, 
construed on an application for a prellminary injunction, and heU not 
Infrlnged by the Holthofl-Wethey fumace, constructed under patents 
Nos. 559,647 and 640,058, which contains no "supplemental chamber" in 
which the carriers for operatlng the rabbles or stirrers travel, such as is 
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made an élément In the comblnatlon of the claim, but consists of one 
oven, havlng a single wall, tlie traek for ttie carriers belng placed on the 
outslde of such wall, and the slot in the: game through which the stirring 
roda enter being closed by a séries of shutters which swing to permit 
the rod to pass, and then drop back into place, while the upper part of 
tfië fumace above the slot is supported by steel columns standing outside 
of slicb track. 

Bill for an injunction by Horace F. Brown, the patentée named 
in United States letters patent No. 471,264, for an ore-roasting fur- 
nace, complaining of an infringement of said patent by the Puget 
Sound Réduction Company, in the use of an ore-roasting furnace 
constructed according to the spécifications in United States letters 
patent No. 532,013, issued to Alfred Ropp, and in the use of another 
ore-roasting furnace constructed according to the spécifications of 
United States letters patent No. 559,647 and No. 640,058, issued to 
Arthur Wethey. Heard upon an application by the complainant for 
an injunction pendente lite. Injunction granted as to the Ropp 
furnace, and denied as to the Wethey furnace. 

Charles E. Shepârd (P. C. Dyrenforth and Douglas Dyrenforth, of 
coUnsel), for complainant. 

Francis H. Brownell (Winkler, Flanders, Smith, Bottum & Vilas, 
of counsel), for défendant. 

HANFORD, District Judge. The défendant is the proprietor of, 
and engaged in operating, ore-smelting works at Everett, in the state 
of Washington, and has set up for use in its establishment one ore- 
roasting furnace constructed by représentatives of the complainant 
according to the spécifications of his pa.tent; also one ore-roasting 
furnace constructed by the Park & Lacey Company according to the 
spécifications of the Ropp patent; and a third ore-roasting furnace 
of the style known as the "Holthofï- Wethey Furnace," constructed 
by the Edward P. Allis Company, according to the spécifications of 
the Wethey patents. The several patents referred to ail cover im- 
provements in apparatus for stirring the ore during the process of 
roasting, and moving it continuously upon the hearth from the feed- 
ing hopper to the discharge end of the oven. Previous to Mr. 
Brown's invention, the process of rabbling the heated ore in rever- 
berating furnaCes was done either by manual labor by means of rakes 
thrust into the oven through side openings, or by mechanism en- 
tirely within the oven, and exposed to the injurious efifects of beat, 
fumes, and dust. The hand opération was slow and expensive, and 
ail machinery operating within the hot chamber of the oven was soon 
destroyed by the deleterious efifects of beat, fumes, and dust. The 
primary object of Mr. Brown's patent is to utihze power for operating 
rabbling apparatus, and to protect the running gear from exposure 
to the beat, furties, and dust within the ovens ; and the means to ac- 
complish this object, described in his spécifications, consists of a 
brick arch containing two central compartments, one above the 
other, which constitute the ovens in which the ore is roasted. On 
each side of the central compartment there is a supplemental cham- 
ber within the outer walls of the arch, and separated from the central 
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compartment by a partition wall, which is divided by a longitudinal 
slot, the upper part of the partition being suspended from abovc, and 
the part below the slot being supported by the same construction 
which supports the floor or hearth of the oven. Within thèse sup- 
plemental chambers a track is constructed upon which trucks are 
made to run, and from each truck an arm, to which blades for plow- 
ing the ore are attached, extends laterally through the slot into the 
central compartment. The trucks are attached to endless chains 
mounted upon puUey wheels, which are rotated by mechanical power, 
and by this means they are impelled to move upon the tracks for- 
ward from the feed end of the upper oven to the other end, and down 
to the tracks below, and back to the starting point, passing revolving 
doors which close each end ; and as the trucks move the blades stir 
the mass of heated ore within the ovens, and keep it moving grad- 
ually from the feed end of the upper oven to an opening in the hearth 
near the other end, through which it descends to the lower hearth, 
and is then moved the same way in the opposite direction to the place 
of discharge. The arch is braced and strengthened by iron or steel 
T rails set upright outside of the walls, and bound by cross-ties under 
the bottom and over the top; and the outside walls hâve openings, 
with doors, for regulating the admission of air. 

In the argument which has been made before me, counsel for the 
complainant has claimed an infringement by the défendant of only 
the first claim of the patent, which is in the following words : 

"(1) In an ore-roasting furnace, having means for stlrrlng and advanclng 
the ore, a supplemental chamber at the fiide of the main roasting chamber, 
and eut off from said main chamber by a wall or partition, and carriers in 
said supplemental chambers, connected wlth the stirrers, but removed 
from the direct action of the beat, fumes, and dust, substantially as herein 
deserlbed." 

The validity of the complainant's patent has been adjudicated in 
the United States circuit court for the district of Colorado, and the 
décision rendered by Judge Hallett in that case has been àffirmed by 
the United States circuit court of appeals for the Eighth circuit, and 
in the same case it was also adjudged that a furnace constructed ac- 
cording to the spécifications of the Ropp patent infringes the Brown 
patent (Metallic Extraction Co. v. Brown [C. C. A.] 104 Fed. 345); 
and the décision referred to has been followed in another district 
within the Eighth circuit. After reading ail the affidavits filed in this 
case, and giving due considération to the arguments, I find that no 
new évidence of sufiicient importance to distinguish this case from 
the cases which hâve been adjudged in the Eighth circuit has been 
furnished, and the opinions referred to appear to me to rest upon the 
facts and the law. While this court is not bound by the rule of 
comity to décide a patent case contrary to a belief in the mind of the 
judge as to the right of the matter, still the décisions of other courts 
should hâve weight in resolving any doubts. Mast, Foos & Co. v. 
Stover Mfg. Co., 177 U. S. 485-496, 20 Sup. Ct. 708, 44 L. Ed. 856. 
I consider that the reasons set forth in the opinions of Judge Hallett 
and Judge Thayer are good and sufficient, and I find no ground to 
justify this court in rendering a conflicting décision. 
110 F.— 25 
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The défendant makes a spécial défense» and daims thé rîght to 
use the Ropp furnace on the ground that it was installed as a substi- 
tute for one of Brown's patentedfurnaGes, which it bought and paid 
for, and which was removed because it did' not work satisfactorily. 
In an afiîdavit by the manager of the défendant company it is asserted 
that two of Brown's furnaces were installed by the défendant, and 
that they proved to be defective and tinsatisfactory, so that the de- 
fendant could not compete with other smelting companies because of 
expenses and losses occasioned by fréquent interruptions caused by 
the breaking of the partition walls, which made it necessary to shut 
down and cool ofï, as the interior walls in the Brown furnace are not 
accessible, and cannot be repaired without cooling the entire fur- 
nace sufficiently for workmen to enter them; and that, having paid 
the complainant a royalty for the uSe of his patent, he should not be 
heard to complain because the défendant has incurred the expense of 
constructing a new furnace upoa a différent pattern. This spécial 
défense cannot be maintained. It is well settled by numerous au- 
thorities that the monopoly granted by letters patent is absôlute dur- 
ing the term of the patent, and the owner of it is entitled by the law 
to prohibit ail uSe of infringing machines and structures. The pur- 
chaser of a patented machine or : structure has thé right to use 
what he has bought, but no right tomake another machine or struc- 
ture like it, nor to buy one from an infringer. His right to use the 
patent is â mère incident to his ow'nership of the pârticular machine 
or structure spld to him by the , patentée, and when it is worn out 
or destrbyed the right to use the invention ceases. Wilson v. Simp- 
son, 9 How. 109, 13 L. Ed. 66; Cotton Tie Co. v. Simmohs, 106 U. S. 
89-95, I Sup. Gt. 52, 27 L. Ed. 79; Wade v. Metcalf (C. C.) 16 Fed. 
130; Machiiiè Co. v. Gibson (C. C.) 46 Fed. 488; Id. (C. C.) 50 
Fed. 423; Id., 5 C. C, A. 451, 56 Fed. 143; Alaska Packers' Ass'n v. 
Paciiîc Steam Whaling Co. (C. C.) 93 Fed. 672. Upon the showing 
made, the contplainant is clearly entitled to hâve an injunction re- 
straining the défendant from raaking any further use of the Ropp 
furnace until the final hearing. 

The Holthoff-Wethey furnace, according to the description of 
it in the spécifications of the patent and the model exhibited to the 
court, is double-decked, like the Brown furnace, and clos ely resem- 
bles it in other particulars, to suchan extent that a mère casual ob- 
servation would probably create an impression that the chief différ- 
ence between the two is in the superior construction of the Holthoiï- 
Wethey furnace ; but to reach a jttst détermination of the rights of 
the parties a close examination of the two patents is necessary. The 
Holthoff-Wethey furnace has but a single oven, the ceiling and roof 
of which is arched; the side walls hâve longitudinal slots. At each 
end there are swinging doors. Immediately below the roastirig hearth 
there is a cooling floor of the same length and breadth as the roasting 
hearth, but this cooling floor is not inclosed by side walls or swinging 
doors at the ends. There are no sypplemental chambers on each 
side of the roasting hearth, and the àlotted walls of the oven are not 
interior partitions, but are at ail times accessible from the outside. 
Outside of each wall there is a row of perpendiculâr steel columns 



BBOWN V. PUGET SO0ND REDUCTION CO. 387 

supporting beams which support the oven. The columns connect with 
cross-ties, giving additional strength to the entire structure. In the 
spaces between the rows of upright columns and the side walls single 
rails are laid, upon which trucks actuated by endless chains and 
sprockets and mechanical power make circuits from the feeding end 
of the oven to its other end, thence to the plane of the cooling floor, 
and back to the starting point, passing swinging doors at each end. 
The trucks are connected in pairs by a shaft reaching from a truck on 
one track through the slotted walls and across the oven to its connec- 
tion with a truck on the track on the opposite side, and the shaft in- 
side the oven has appended to it blades, which stir and move the ore 
as the trucks move from end to end of the oven, and, passing down 
to the floor below, continue to stir and move the mass of ore on the 
cooling floor as it is gradually moved towards the place of discharge. 
Another important feature of the Holthoflf-Wethey furnace is the 
means provided for closing the slots. This is accomplished by 
a séries of fan-shaped pièces of métal, each being suspended by a 
pin, which acts as a pivot. As the shaft moves onward, and cornes 
in contact with thèse suspended pièces of métal, they each swing for- 
ward and upward, and then, by force of their own weight, drop back 
into their proper positions, acting as shutters to keep outside air 
from entering the oven, and to retain the heat, fumes, and dust with- 
in. The Holthofï-Wethey furnace is well calculated to avoid the 
principal defects found in the Brown patent, one of which is made the 
cause of complaint by the défendant, viz. that the suspended part of 
the partition wall will not maintain its integrity very long when the 
furnace is in use, and its nonaccessibility causes great inconvenience. 
A smelter, to be profitable, should be operated continuously ; and 
fréquent stoppages to repair interior partition walls necessarily in- 
crease the expense of operating, and reduce the profits. In the 
next place, the open slot between the oven and the supplemental 
chambers prevents complète accomplishment of the primary object 
of Brown's invention. With the opening in the partition wall, the 
carriers can only be partially protected from heat, and the accumula- 
tion of fumes and dust must be nearly as rapid in the supplemental 
chambers as in the central compartments; but the question to be 
decided is not whether the Holthofï-Wethey furnace is an improve- 
ment over the Brown furnace, but whether it infringes rights granted 
to the complainant, because, during the life of the complainant's 
patent, he is entitled to suppress the use of improvements which do 
in fact embody the invention covered by his patent. In considering 
the question of infringement it is necessary to consider that Mr. 
Brown's invention does not consist of an original création. His 
patent is for a combination of well-known devices and materials to 
supply means for applying mechanical power so as to operate ma- 
chinery, and make it useful in a way not previously known. Mr. 
Brown is not to be considered as a pioneer in the art, in the sensé of 
being the ftrst to plan and construct machinery for rabbling. His 
idea is only one step in the évolution of perfected rabbling apparatus. 
Now, looking to the first claim of his patent, which is the only claim 
brought in question at the présent time, it is strikingly apparent that 
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one of the main éléments of the clairii is'the supplemental chambers 
inUvihich the tracks for the carriers tô' run upon are situated. The 
outside walls of thèse supplemental chambers are also outside walls 
of the arch, and support and strengthen the entire structure. Thèse 
outside walls not only inclose the supplemental chambers, but they 
inclose the central compartments as well. In the Holthoff-Wethey 
furnace there are no partition walls sepârate and distinct from the 
outside walls of the arch, and, the slotted walls being the only walls 
under the arch, it is impossible to find supplemental chambers, or 
anything corresponding to this élément of Brown's patent. The 
rows of upright Steel côlumns outside of the arch support and 
strengthen the structure, and to thât extent they are a substitute for 
the outside walls, which form a part of Brown's construction ; but 
they are not walls. Thé fan-shaped pivoted métal shutters which 
operate automatically to keep the slots closed perform in part the 
fuhction of an outside wâll, but théy give no support or strength to 
the structure ; therefore they are not outside walls; and the shutters 
and columns together do not constitute outside walls, because they 
do not act in combination, nor inclose the tracks on which the car- 
riers run. There is no équivalent for this élément of the first claim 
of Brown's patent. The spaces ià which the carriers run are not in- 
closed, and they are nOt supplemental chambers. Counsel for the 
complainant hàs argued that the supplemental chamber described in 
Brown's patent is a corridor, and that the space between the rows of 
uprîght Steel columns and the slottéd walls of the Holthoff-Wethey 
furnace is also a corridor, and therefore an équivalent for the élément 
of a supplemental chamber of the Brown patent. I do not think 
thô" casé can be aided at ail by giving to'the élément which in the 
Bro\Vîî -patent is named "supplemental chamber" any différent name. 
The fact remains that the open spaces in which the carriers of the 
Holthoff-Wethey furnace run -are flot identical with the inclosed 
chambets in which the caï-riers of the Brown patent do their work. 
If a person should atteïnpt to prové that a house having only one 
room is in fact à two-rodm liouse by showing that the space within 
the walls ÊOnstitute's one roorh; and 'that ail of the outdoors consti- 
vites the second rôom, bécause ît is; space separated by the walls of 
the holise from the interior, the fâîlacy would not be greater than 
the contention that thé H'olthoff-Wéthey furnace contains the élé- 
ment of a supplémentail chamber simiîàr to that described in the 
Brown patent, or ahy équivalent thereftir. 

; In my exatnination of the âuthoritiés beaî-îng Upon the question at 
issue, i hâve fouhd no case which ihdre nearly resembles the one 
linder considferatidn than 'Bùssèy v. Mànufacturing Co., iio U. S. 
131'^14'6-j 4 Sup. Ct. 38, 28 ' E;- Ed. ^S,' which was a case involving im- 
provements in réservoir cobking âtôves? 'In that case the plaintiff's 
patentée stOve was described as à coôking stove having an oven; a 
culinary boilôr^ or' hot-water reselrvoir, arranged dppositie to the rear 
upright side 6f end çf the ôven; and an exit flue extending from the 
central veriïicètï flïtë of said stovètàt à point below the top of thé oven 
under or across the bottom of f hë ' fésërvoir, and from thence up 
along the rtàr bpright side of said boiler or reservior to the draft 
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pipe. And the daims of the patent which were litigated were as fol- 
lows: 

"(1) A diving-flue eooking stove, wlth tie exit fiue so constructed as to 
Inelose on the sides and bottom the culinary Ijoiler or hot-water réservoir, 
B. (2) A dlving-flue eooking stove, wlth the exlt fine constructed across 
the bottom, and up the rear uprlght side of the culinary or hot-water réser- 
voir, B. (3) A diving-flue eooking stove constructed wlth an exit ijassage, 
F, below the top of the oven, and an exlt flue, E, B, In combinatioii with an 
uncased réservoir, B, attached to the rear of the stove, and placed just 
above such exlt passage, and so arrangea that the gases of combustion, in 
passlng through such exlt flue, will implnge upon or corne In direct contact 
with said réservoir, substantlally as and for the purpose herelnbefore speci- 
fied. (4) An exit passage, F, constructed in the rear of a diving-flue eooking 
stove, and below the top of the oven, in comblnatlon with an uncased réser- 
voir, B, attached to the rear of the stove, the bottom of which réservoir is 
also below the top of the oven, and so arranged that the gases of com- 
bustion will corne in contact with and beat such réservoir by a direct draft 
from the fire box to the smoke pipe. (5) In a eooking stove wherein the 
rear end vertical plate, or a portion of the same, has been removed for the 
purpose of heatlng a réservoir placed In the rear thereof, the shield plate, 
w, w, in combustion with the uncased réservoir, b, and the rear end vertical 
flues, K, Ij, and h', substantlally as and for the purpose herelnbefore de- 
Bcribed and speclfled." 

The defendant's stove is deseribed in the opinion of the court as fol- 
lows: 

"The defendant's stove has three flues and an exit passage below the 
top of the oven, and a réservoir, the bottom of which is below the top of the 
oven; but no part of the rear end vertical plate is removed so as to allow 
the gases of combustion to come into direct contact wlth the front of the 
réservoir, nor is any of such plate employed as the plate, w, w, of the pat- 
ent, but there is a dead air space between the rear plate of the flue and the 
front of the réservoir. The exit flue is nôt a narrow one; carrled across the 
middle of the bottom of the réservoir, as in the patent, but the products of 
combustion, on leavlng the flue space, pass Into a ehamber beneath the 
réservoir, the area of which is co-extenslve wlth the entire surface of the 
bottom of the réservoir; and the vertical passage out of such ehamber is not 
one outslde of the rear of the réservoir, but Is one In and through the body 
of the réservoir, and removable wlth It." 

The différences between the rival stoves as deseribed were not 
nearly so radical as the différences in the construction of the smelting 
furnaces which I hâve to compare with each other in this case, and 
yet the suprême court decided that the defendant's stove was not 
an infringement of the plaintiff's patent. In that case a narrow flue 
extending across the middle of the bottom of the réservoir was 
considered by the suprême court to be a substantial part of the 
plaintiff's patent, and that infringement was avoided by a construc- 
tion in which the exit flue, instead of being narrow, was expanded 
to the full width of the botton of the réservoir; and yet the ex- 
pansion which in that case was sufiicient to avoid infringement is 
not comparable with the expansion of the supplemental chambers 
deseribed in Brown's patent by the différent construction of the 
Holthoff-Wethey furnace. This construction introduces into the 
plan of the furnace new éléments, a new combination, and a new 
resuit. Electric Railroad Signal Co. v. Hall Railroad Signal Co., 114 
U. S. 100, 5 Sup. Ct. 1069, 29 L. E'd. 96. 

An argument is made upon the afiîdavit of Mr. Cornthwaite, in 
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which .h,e $tates grounds for an inference that the third furnace in 
thè dèferidant's smelter had been conStrûcted with outside walls in- 
closing the spaces between the rows of upright steel columns and the 
slotted. ^alls of the oven, and that brickwork fiUing the spaces be- 
fwepn the columns has béen removed. But this évidence js net ma- 
terial to be considered upon this application for an injunction. In- 
fringettiénts in the past may be the basis for claiming damages, but, 
if use of the unlawful conàtrùction hks Ceased, there is no ground for 
demandiiig préventive relief. , I hâve given due considération to the 
statements and arguments contained in the affidavits of experts, as 
well as the arguments qf counsél and the adjudged cases, and it is 
my dpinîçin that there Js «I. very great prépondérance in weight of 
argument ipfavoi:pf ; the proposition that the Holthoff-Wethey fur- 
nace is not an infringement of the first claim of the plaintiff's patent, 
because the Holthoff-Wethey construction dispenses with the sup- 
plementaî chamber, which is an essehtiàl part of the claim referred 
to, Upoii the: final h^ari.ng thé , complainant may be able to présent 
reasons sufficient to change the; opinion of the court, but, as at 
présent advisèd, the court feels constrained to deny the plaintiff's 
application for an injunction to restrain the use by the défendant of 
the third furnace described 'm itbîs opinion; 
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PATKHTSrr-SpiT PpB iNFRINOpMENT— MDLTOFAHIOUSNKSS OF BlLL. 

A blli for„the infringement of a number of separate patents, which 
, allèges that the Inyehtlons of such patents are capable of conjoint use, 
and are coojointly used by défendant in the same connected machine, 
mechàiilsm, or àpparatus, wiU not be held multifarlous, unless It ap- 
pears trom an inspection of the patents, of which profert is made, that 
the devices are of suçh Independent çharacter that the Issues as to 
each are distinct, and must necessarily be trled separately.i 

In Equity. Suit for infringement of patents. On demurrer to 
blli. 

}, R. Beckworth and E. J. Smyer, for complainant. 
Little & Burts and Goetchius & Chappell, for défendant. 

NEWMAN, District Judge. This cause is heard at présent on de- 
murrer to the complainant's bill. There are several grounds of de- 
murrer, but the only one insisted upon is that of multîfariousness. 
The bill seeks to enjoin the défendant from infringing, and to re- 
cover profits for the infringement of, four patents, çovered by four 
separate and distinct letters patent, and issued on four separate and 
distinct applications. Each device which. is the subject-matter of the 

iPleading in infringement suits, see note to Caldwell t. Powell, 19 G. 0. A. 
595. 
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suit is a mechanism connected with and used iri cotton ginning. The 
allégation in an amendment to the bill is that : 

"Orator avers that the subject-matter of sald letters patent 308,790, 
308,787, 306,706, and 555,789, are capable of conjoint use, and are in fact 
conjointly used, In an outfit or apparatus for the handling and glanlng of 
cotton, and défendant has conjointly used the same in maklng or causing to 
be made, selling and ofCering for sale, a machine, outfit, or apparatus for 
the handling and ginning of cotton." 

Without going into the daims for each patent in full, the first in 
the order above stated, No. 308,790, is an apparatus for conveying 
seed cotton by means of a pneumatic conveyor from the wagon to the 
gin. The second, No. 308,787, is a mechanism for handling lint cot- 
ton, by means of a common flue, from several gins to a common 
condenser, and thence to a press or other réceptacle. The third, 
No. 555,789, is a seed conveyor for a cotton gin, used for the purpose 
of carrying the seed from the gin to any desired point. The fourth. 
No. 396,7^, is for a saw gin, so constructed as to economize space, 
avoid friction in running, and facihtate stopping and starting. 

Counsel for défendant cite other authorities, but rely mainly on 
the case of Consohdated Electric Light Co. v. Brush-Swann Electric 
Light Co. (C. C.) 20 Fed. 502. The décision in that case by Judge 
Wheeler, in the circuit court for the Southern district of New York, 
is brief, and is as follows: 

"Thls is an amended blU, brought upon flve différent patents, — one for an 
electric lighting System, one for an ImproTed regulator for electric lights, 
one for an improvement in electric lamps, one for an improvement in car- 
bons for electric lights, and one for an Improvement in the treatment of 
carbons for electric lights, — and Is demurred to for multifarlousness. The 
blU allèges that the patented inventions are capable of being used conjointly; 
that the orator makes, uses, and sells conjointly, as parts of the same electric 
lighting System, each and ail of said Inventions, in some essential and mate- 
rial parts thereof; that the défendant is Infrlnging each and ail of thèse 
patents by making, selling, and uslng each and ail of sald inventions con- 
jointly, in a System of electric lighting, the same, substantlally, as that of 
orator. The tltles of the patents, as well as the patents themselves, of 
vyhich profert is made, show that thèse Inventions may be used separately, 
and operate Independently, with respect to each other. Any of them might 
be Infrlnged without infrlnging any of the others. The trial of the valldlty 
of each, and of the Infringement of each, must be separate from that of 
the others, upon distinct Issues as to each. The facts may be proved by the 
same witnesses, but, if so, it wiU be on account of Identity of persons in 
connection with the subjeet, rather than because of the sameness of the 
issues Involved in the subjeet. That they are used in the same system does 
not change the nature of the Issues to be trled. They are distinct parts of 
the System. Each patent is for a distinct machine, or process, or manufac- 
ture, and must stand or fall as such, and the infringement of each must or 
may be a separate trespass. The blll apparently eovers as many cases as 
there are patents, when It should cover but one. Hayes v. Dayton, 18 
Blatchf. 420, 8 Fed. 702. The demurrer is sustained, and the blll adjudged 
insufflcient." 

In the case of Union Switch & Signal Co. v. Philadelphia & R. R. 
Co. (C. C.) 68 Fed. 913, in the circuit court for the Eastern district 
of Pennsylvania, there were two décisions by Judge Dallas. The 
first décision can be gathered from the headnote, which is as follows : 

"A blU which allèges infringement of flve différent patents, without show- 
Ing that the inventions or improvements covered by them are conjointly used 
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by défendants, or alj nsed In or upon.the same machine, dev.lce, article, or 
apparataa, or ârè capable oïsuch conjoint use, is bad for ûiultlfarlousnèss. 
Consolidated Electric Llght Co. v. Brushi-Swann Electric Light Co. (G. G.) 20 
Fed. 502, followefj." ^ , 

: Subsequently aa amendment was offered, which is embodied in the 
décision ofthç court. This latter décision is brief, and is as follows: 

''When the âppi^rrei: to i;he bill in'tlîia case was originally argued, the 
Impression wàs made upon my mlhd'that it was conceded by complalnants 
that the respective subjects-matter of thé nve patents sued on were not used 
in one mechaûlstti.r but upon dîff^erenti'though contlguous, parts of the same 
railroad. Upoift thi? understanding,! held the blU to be multifarious, and 
upon that grouhd sustalhed the deihurrer. The cbmplalnants now move to 
Vacate that order, and for' lèavç to ameijd thelr blll by àdding thereto the 
following: 'And your orators Ih this behalf further aVer the fact to be 
that the conjoint use made by the défendants herein, as hereln averred, in- 
cludes a usé of a material and substantial part of the subject-matter of each 
of the said recltéd patents in one and the same connected macliine, mech- 
anlsm, or apparatus.' This proposed aMendment is accompanled by an affi- 
dàVlt that, to the best of the afflant's knowledge and belief, the facta therein 
stated are true; and upon the argument o(: the présent motions, complaln- 
ants' coun^^l; bas strenuously inslsted thati the statement it embodles is sup- 
ported by the several patents themselves. COunsel for défendant bas quite 
as earnestly contended, on the other hand, that a proper understanding of 
the patents reqùires the négation of the averment sought to be Introduced 
by almendment Walving any doubts as to whether it wt>uld be permissible 
to now entejr iipon a discussion of the question thus raised, I décline to do 
so, beeause I deem it inexpedient to express any opinion respectlng the pat- 
ents sued upon at this stage of the case. For the présent purpose, I assume 
the truth of the matter which the complalnants ask leave to insert in thelr 
btll. The amendtQent is allowed. The order heretofore made is vacated, 
and the demurrer overruled." 

. ; I think ithe décisions in thèse tWo cases furnish the test as to 
whether, in a patent case like this, the bill is subject to the charge 
of multifariousness. In the case of ConsoHdated Electric Light Co. 
V. Prush-Swann Electric Light Co., supra, it was apparent that the 
patents were so separate and distinct that, notwithstanding the aver- 
ment in the r bill that they were capable of conjoint use, and were 
being used conjointly, the court would ascertain from an inspection 
of fhe patents that they were of such character that there should be 
a separate suit as to the infringement of each. In the later case 
of Union Switch & Signal Co. v. Philadelphia & R. R. Co., the fact 
seems not ta hâve been so apparent, and, consequently, the court, 
on the filing of the amendment averring conjoint use in the same 
cônnective machine, mechanism, or apparatus, overruled the de- 
murrer. In the présent case the amendment is substantially the 
sanrie as in the case last cited. The averment in this amendment is 
not, in my opinion, contra:dicted or affected by an examination of the 
patents of which profert is made. Indeed the patents themselves 
seem to indicî^te that they are intended to be used as part of a com- 
plète cotton-ginning apparatus. As I do not believe that the bill is 
subject to demurrer on the ground of multifariousness, and the other 
grounds were not insisted upon in argument, the demurrer will be 
overruled. 
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GOODYEAR SHOB-MACHINERY CO. v. SPAULDING et aL 

SAME V. COOK. 

(Circuit Court of Appeals, First Circuit July 16, 1901.) 

Nos. 349, 350. 

1. Patents— Infringbmbnt—Shoe-Skwing Machines. 

The French and Meyer patent, No. 412,704, for an improvement m 
shoe-sewlng machines, consistlng of a devlce which acts botli as a 
"take-up" and a "puU-ofC," Its functlon as a take-up, as expUcitly de- 
scrlbed, being to complète the setting of the last stitch before the 
loop of the next stitch Is drawn through the stock, thus relieving the 
needle of such work and avolding the eutting of the matenal, is not 
Infringed by a devlce whlch takes up only a small portion of the 
thread necessary to set the stitch, the remainder being taken up by the 
action of the needle, as in prior machines. 

The Fowler and Warren patent. No. 564,986, for an improvement in 
shoe-sewlng machines, which consists of a devlce for puUing off from 
the tension sufflclent thread for the next stitch, the stated object be- 
ing to reduce to a minimum the rendering of the thread through the 
hook of the needle whlle under straln, shows, at most, only an Im- 
proved construction of slmllar devices known In the prlor art, and Is 
entitled to only a narrow construction. As so construed, It is not in- 
fringed by a devlce which pulls ofC only a small portion of the length 
of thread requlred for the next stitch. 

Appeals from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

For opinion below, see loi Fed. 990. 

Elraer P. Howe and Benjamin Phillips, for appellant. 
Frederick P. Fish and William K. Richardson, for appellees. 

Before COLT and PUTNAM, Circuit JudgeS, and WEBB, Dis- 
trict Judge 

COLT, Circuit Judge. Thèse cases relaté to a shoe-sewing ma- 
chine, which forms a chain stitch by means of a curved hooked needle. 
The machine is commonly known as the "welt and turn" sewing ma- 
chine, because it is used for sewing the upper and welt to the insole 
of a welt shoe, and the upper to the insole of a turned shoe. The sole 
is prepared for sewing by making a channel around its outer sur- 
face at a little distance from the margin, and the lio of leather be- 
tween the channel and the margin of the sole is known as the "be- 
tween substance." In a turned shoe the needle passes through two 
layers of work, — ^the upper and the between substance of the sole. 
In a welt shoe the needle passes through three layers of work,— the 
welt, the upper, and the between substance of the sole. The needle 
pierces the work with a forward and upward movement, and a double 
line of thread is left outside the upper or welt, and a single line in the 
channel. In the simplest form of the machine, the parts which work 
with the needle in forming the stitches are a looper and a tension de- 
vice. The hooked needle is first thrust through the leather, the 
thread is then laid into the throat of the hook by the looper, and the 



needle is iJrawn back through the hole, pulling a loop of tfiread. 
The Ieq|:hfr is then njoyçd.along .the length pf onç stitch, and the 
needle is again thrust through the leather, again thréaded, and again 
drawn back, pulling a second lôop'of'thriead through the leather and 
through jthe first loop, and this process is repeated for each stitch. 
The threàd is drawn îrorn' a spool, and extends from the spool to the 
leather through the machine. The looper is usually a small finger 
or arm, with a hole or eye in its end, through which the thread always 
paçses. The tension deviceis c'ommonly a wheel with a grooved 
edge. Thé thread is wrapped around the groove of the wheel so 
that, as the thread is drawn from the spool, it will turn the wheel. 
By méâns èf â sptîng âhd a screw, the operator can vary the extent 
to which tlje tension wheel will resist the pull of the needle. A 
tension «fevice is riecessary because, in pulling a loop of thread 
through the leather and through the last preceding loop, the needle 
must meet enough résistance in drawing the thread from the spool 
to make it draw the last Ipop tightly around the loop on which the 
itlpèdle is puUïng. 

For 10 years prior to 1890 the standard machine in this art was 
tertown as the "Dancel Machine," disclosed in letters patent No. 
1^,709, dàted May 15, 1877. Machines adapted for this work must 
be run ai! a comparativèly nigh tçnsiori. When the Dancel machine 
was run with insufficient tension the stitches would not be properly 
set, and when it was run with sufficient tension the thread would 
sometimes break, or eut the spongy between substance. Thèse de- 
fetts in thie Dancel mabhine werè càiised by imposing too much work 
upon the needle. In the opération of the machine, the needle was 
forced to pull the thread for the next stitch against the strain of the 
tension; therebycausing the thread to render through the needle 
hook, whicte weakened the thread by chafing. Upon the needle also 
^yas impose4 the duty pf pulling the thread from the preceding loop 
through the needle hole and around the edges of the between sub- 
stance, and setting the stitch by a downward pull, which tended to 
eut the between substa^içe, and to pull apart the sole and upper which 
were beiiig sewed togetîier. 

To remedyihese défëdts in the Dancel machine, it became neces- 
sàry tp relievé the neèdïe pf a portion ôf its work by means of 
sôme auxiliary mech^nism. This fiuxiliary mechanism is known 
as à "pull -oiï" and "take-up." A pùll-ofï of this class, as generally 
liiiderstood, is à device for puiling ofï enpugh thread from the tension 
to form the next stitdh, thereby preventing the rendering of the 
thread in the hppk pf the needle ; ând a take-up is a device fpr taking 
ùp the thread àrid setting the stitch, thereby preventing the cutting 
oithe between substance by drawing the thread around its edges. A 
pull-ofF or, take-up is conimonly a whléel or trjick, located between 
the looper and the tension wheel, wliich moves and presses against 
the thread.; T'bistruck, when it moves and engages the thread, ope- 
rates aà à jitiîl-àff when the thread is held at a greater tension strain 
oh thé side dt Ihè mâteriàl than is exerted by the tension wheel, and 
opérâtes as ,a take-up whçn the thread is held at a \ess tension strain 
on the iiâé 0! the taateHal than is exerted by the tension wheel. 
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Thus the same truck commonly acts both as a puU-off and take-up. 
It acts as a pull-off when the strain on the thread is sufficient to over- 
come the tension, because it then necessarily pulls off thread from 
the spool ; it acts as a take-up when the strain on the thread is less 
than the tension, because it then necessarily takes up the thread. 
The terms "pull-off" and "take-up" are sometimes used interchange- 
ably, for the reason that a so-called "pull-off" may hâve a take-up 
function, or a so-called "take-up" a pull-off function. 

While theoretically and practically a pull-off and take-up of this 
class should, as far as possible, entirely relieve the needle of its old 
duty, by puUing off sufRcient thread for the next stitch, and taking up 
sufÉcient thread to set the stitch, there may be puU-offs and take- 
ups whose opération is more limited, and which only in part free 
the needle of its former work. Such auxiliary mechanism, while it 
pulls off some thread, does not pull off a sufficient quantity for the 
next stitch, and, while it takes up some thread, it is not sufficient to 
set the stitch. In a case where a patented pull-off and take-up per- 
form substantially the whole work required, and the alleged in- 
fringing pull-off and take-up only a portion of the work, the question 
of infringement must turn largely on the scope of the patent as deter- 
mined by the prior state of the art and the language of the spécifica- 
tion and claims. If the patented pull-off and take-up are merely 
improvements upon old devices for doing the same work, or if the 
patentée has imposed a limitation on his invention by express words 
in the spécification and claims, it is manifest that the court would not 
be warranled in giving that breadth of construction to the patent 
which should be given in a case where the inventer was the first to 
devise a pull-off and take-up mechanism, or had not expressly re- 
stricted his invention by the terms of the spécification and claims. 

The auxiliary mechanism which may be added to the old Dancel 
machine may be a device which opérâtes both as a pull-off and a 
take-up, or it may be a take-up which, with some additional mechan- 
ism, acts also as a pull-off, or it may be a device which opérâtes 
simply as a pull-off. 

The présent suits relate to patents for this auxiliary mechanism. 
The Spaulding suit is brought on the French and Meyer patent. No. 
412,704, dated October 8, 1889, and the Cook suit on the Fowler and 
Warren patent, No. 564,986, dated August 4, 1896. 1 

Taking up, first, the Cook Case, we find that the Fowler and War- 
ren patent is for a pull-off truck which pulls off a fuU supply of thread 
for the next stitch, and so reduces the rendering of the thread 
through the hook of the needle to a minimum. If this patent dis- 
closed for the fif st time a pull-off mechanism of this kind, which pre- 
vented rendering, and so overcame one of the two chief objections to 
the old Dancel machine, it would be entitled to receive a libéral con- 
struction ; and, if the language of the claim was sufficiently broad, 
it might fairly be held to cover a pull-off device which pulled off 
any appréciable quantity of thread, and thereby prevented, in any 
degree, the rendering of the thread through the hook of the needle. 
But this patent does not occupy any such position in the art. Not 
only at the time were there pull-off devices for doing this work, but 



110 FEDERAL REPORTER. 

^here exî?ted also a device whiçh acted both as a pull-off and take- 
up.,ïThis latter device cured both defects in the old Dancel machine, 
anà:prQyçd of such utility and value that machines with this auxiliary 
mechanism fast supplanted the Dancel machine. 

It is côntended that the Fovvler and Warren patent is a backward 
step in the art. This statement mây be too strong. We think, how- 
ever, that it isfar from representing any marked advance in the art, 
because there were other practical devices then in use which com- 
bined both the functions of a pull-off and take-up, while this device 
is limited to a pull-off action. It also appears that the device has 
never gonè ihto use except to a vei-y limited extent, and its practical 
utility may at least be questioned. 

Thé patent is simply for an improvement on old devices for doing 
the sarrie work. It is for an improvement on the pull-off of the 
Fowler ànd Warren patent, No. 564,^85, of the same date as the pat- 
ent in suit, and the pull-off of the prior French and Meyer patent in 
suit. ,. .' 

In tbe first Fowler and "Warren patent there v\/as a thread brake 
which constituted a part of the pull-off device, and in the French and 
Meyer patent certain àdditional mechanism fdrmed, a necessary part 
of the pull-off device. The purpose of the Fowler and Warren pat- 
ent in sujt is to simplify the construction of the pull-off device by the 
omission of the thread brake in the first Fowler and Warren patent, 
and the àdditional mechanism in the French and Meyer patent. 

This is acçomplished, by so timing the actuating mechanism of the 
machine that the action p| the pull-off takes place when the thread is 
held under strain iii thç Ifiook of the needle at the completion of its 
jbackward stfoke; in (^^hèr words, the machine is so organized that 
iîhe needle does the! wqrkof the thread brake or other àdditional 
mechanism. 

The specifîéatîon, aft'èr, declaring that the invention is for an im- 
proved device for doing ^|iè same wbrk as the first Fowler and War- 
ren patent, says; "Its main novelty being that the pull-off mechan- 
ism does its work aftér the needle has completed its loop-drawing 
stroke, and while the need}e holds ?i,loop of thread in its hook under 
the strain requisite tp set th^.stitch,' instead of'relying upon a thread 
brake to hold the thread agaînst thé .action of the pull-off truck, as 
described in our application aboyé , feferred to." The spécification 
lalso, points out the two adyantages of the patented device : First, 
, *the substantive advantage of Jioïding the thread in the hook of the 
needle," whëreby "tîbie construction' is simplified by the omission of 
a thread brake or its équivalent"; anç[. second, "the advantage de- 
rived frôm holding the thread in the hook of the needle when the 
pull-off is operated, rather than holding such thread by the needle 
shank," as in the French and Meyèr patent, which obviâtes the 
nècessïty of using the àdditional mechanism of that patent. In the 
French and Meyer pateht the pull-off truck opérâtes first as a take-up, 
di'aWing back the thfead untij the.lopp is tig-htened about the shank 
of the ''needle, "thereby , hècèssitàting the use of an àdditional 
mechanism to form a bight of thread between the stock and the 
throat of the needle," while in the Fowler and Warren patent "a 
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supply of thread for the loop about to be drawn is maintained in the 
preceding loop." 

The Fowler and Warren patent in suit, like the first Fowler and 
Warren patent and the French and Meyer patent in suit, describes 
a pull-off device for pulling ofï the full length of thread for the next 
stitch, and so reduces the rendering of the thread in the hook of the 
needle to the least possible quantity. The machine is organized, 
says the spécification, "to pull ofï thread from the thread supply, 
* * * and thus supply slack thread for the next stitch." Again : 
"When the puU-ofï draws thread from the tension * * * the 
full length of thread is drawn from the tension, and the rendering 
of the thread while under strain through the hook of the needle 
is reduced to the minimum." 

The single claim of the patent is as foUows : 

"In a chaln-stitcli hook-needle sewlng-machlne, the combination of ten- 
sion, looper, hook needle, a pull-ofC mechanlsm between the needle and the 
tension, and actuating mechanlsm timed to cause the pull-off mechanlsm to 
make Its pulling stroke after the hook needle haa completed its loop-drawmg 
stroke, and whlle the loop is held under strain by the hook of the needle, 
substantially as descrlbed." 

Reading this claim in connection with the spécification, the "pull- 
ofif mechanlsm" and "its pulling stroke," "substantially as described," 
must be construed to mean a puU-ofï which opérâtes to draw a 
substantially useful supply of thread for the next stitch. To con- 
strue the claim otherwise would be to hold that any puU-ofif device 
which opérâtes to pull ofï any appréciable quantity of thread at the 
particular time, and in the way described, would come within the 
patent. If, by so timing the actuating mechanlsm of the machine 
that the pull-ofif truck opérâtes in the manner described, the pat- 
entées had solved any problem, or the invention had proved to be 
an important advance in the art, it might be, notwithstanding the 
language of the spécification, that this claim should be construed 
to cover any puU-oflE which acts to pull ofif any amount of thread 
at the time and in the manner described. But the state of the art, 
and the comparative unimportance of this improvement, forbid such 
a libéral interprétation of the claim; and, in our opinion, the court 
should not give a broader construction to the claim than to hold 
that it covers a pull-off truck which pulls ;off a substantially useful 
amount of thread for the next stitch, while the loop is held under 
strain in the hook of the needle at the completion of its baçkward 
stroke. 

Turning now to the Spaulding Case, we find that the. French 
and Meyer patent, which is involved in that suit, covers, as we hâve 
already observed, both a puU-off and take-up. It describes auxiliary 
mechanism for taking up and setting the last stitch, and for pulling 
ofï sufficient thread for the next stitch. It is for an ingénions and 
meritorious improvement upon the Dancel machine, in that it em- 
braces the means for overcoming both the.faults of that prior struc- 
ture; and machines embodying this improvement hâve gone into 
extensive use, and, to a large extent, hâve displaced the Dancel 
machine. 
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TheiFreach and Meyer device comprises a movable truck and ad- 
ditional mechanism. The truck is operated in such order of time 
with relation to the needle that it first acts as a take-up, and "alone 
perfôrms the duty of setting the stitch, thus relieving the needle 
of the duty of drawing up the previous loop to set the stitch." The 
take-up opération takes place "while the needle is in the stock, and 
while the loôp of thread last drawn through the stock by the needle 
is yet on the shank of the needle." Each stitch is set before the 
loop of the next stitch is drawn through the stock. Continuing its 
backward stroke, the truck acts as a pull-ofï, pulling off "enough 
thread for the next stitch, and leaving it to be taken up and held or 
cared for by an auxiliary take-up, the latter giving up the thread 
so drawn off to the needle as the latter is being drawn back through 
the stock." Thus, the needle draws substantially slack thread while 
pàssing backward through. the stock, After the needle has emerged 
from thei stock, it gives "a sufficient pull to draw the thread of the 
lOop being formed snugly back to the previous stitch, leaving it taut 
on the upper or lining." ;:With the auxiliary take-up there is com- 
bined a thread-holder, the purpose of which is to act upon the 
thread between the stock and the thread guide, and to draw from the 
supply of thread held by thç auxiliary take-up enough thread for the 
next stitch. 

The charge of infringement is limited to the take-up feature of 
the French and Meyer patent, which is covered^ by the first three 
claims. The distinguishing characteristic of this take-up is that 
the stitch is set by a backward pull of the take-up instead of by 
a downward pull of the needle, as in the Dancel machine, and so 
avoids cutting the between substahce. 

Althooigh the needle at its extrême backward stroke may, in some 
degrèe, help finally to tighten the stitch, there can be no doubt, 
upon reading the spécification and first three claims of the patent, 
that the essential and fundamental function of the French and Meyer 
take-ûp is "to set the stitch" by drawing the loop of thread "taut 
about the shank of the needle then ift the stock." It is to set the 
stitch while the needle is in the stock, and this setting consists in 
pulling the loop taut about the shank of the needle. The spécifica- 
tion begins by describing the objections to prior machines in which 
"the needle was obliged to set the stitch." It then proceeds to de- 
date that the patented take-up "alône perfôrms the duty of setting 
the stitch." Again, it says, "each stitch being thus set before the 
loop pf the next stitch is drawn through the stock" ; and again it 
refers to the stitch as "having been fully taken up and set by the 
action of the take-up." Further, in speaking of the invention, just 
before comihg to the claims, the spécification says: "Prior to our 
invention herein described, a wax thread sewing machine using a 
hooked needle to mafce a chain stitch has never been provided with 
a take-up to set the stitch." In the same manner, the action of the 
take-up is specifièd in the first thf eé claimS, as follows : In the first 
claim» "the said take-up drawing the said loop about the shank of 
the needle, as described, to set the last stitch"; in the second claim, 
"the said take-up completing the setting of the stitch before the 
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said needle is withdfawn from the stock and out from the old loop 
upon its shank" ; and, in the third daim, "the said main take-up to 
draw the thread about the shank of the needle and set the stitch 
while the needle is in the stock, and the loop of thread last drawn 
through the stock by it is yet on the shank of the needle." 

It is possible that the French and Meyer patent might hâve been 
se worded as to include any take-up which opérâtes in part to re- 
lieve the needle of the old duty of setting the stitch, by puUing up a 
portion of the thread in the manner described, but the patentées 
hâve seen fit, in explicit terms, to limit their patent to a take-up 
which has the function of drawing up the full amount of thread 
and setting the stitch, and it cannot, therefore, be said that a take- 
up which does not substantially do this work cornes within the 
patent. To adopt such a construction would be to hold that a take- 
up which opérâtes to pull up any appréciable quantity of thread, and 
which falls far short of setting the stitch, is an infringement of the 
patent. The express and oft-repeated language of the spécifica- 
tion and claims forbids such a construction. 

Having considered the nature and scope of the two patents in 
issue, we now corne to the alleged infringing device. 

The défendants' machine is the Dancel machine, with an added 
auxiliary mechanism, which is substantially described in the Bertrand 
patent, No. 589,403, dated September 7, 1897. While this auxiliary 
device acts (or may act) both as a pull-ofï and take-up, it admittedly 
neither pulls off the requisite supply of thread for the next stitch, nor 
takes up sufïicient thread to set the last stitch, nor does it substan- 
tially do either of thèse things. 

The défendants' machine is provided with a slide bar, upon which 
is slidingly mounted a truck connected to the bar by means of a 
spring. When the slide bar moves to the left, it causes the truck 
to engage the thread between the needle and tension, and to press 
against it. After the truck has been brought into engagement 
with the thread, the slide bar, still continuipig its moveraent to- 
wards the left, will hâve the effççt of drawing thread from the 
tension after the résistance of the spring to expansion is sufficient 
to overcome the tension. The truck will then continue to draw 
thread from the tension until the slide bar has completed ; its move- 
ment to the left. After the sUde bar has completed this move- 
ment, the needle, which; during: this movement has remained sub- 
stantially stationary in, its retracted position, advances towards the 
work, slackening the loop which is held in its hook. As soon as th« 
loop is slackened, the spring, which has been expanded by the move- 
ment of the slide bar to the left, contracts, and thus acts to advance 
the truck further to the left, and to cause it to take up the slack 01 
the loop. This action of the truck in pulling ofï thread from the 
tension constitutes its pull-ofï function, and its action in taking up 
thread from the loop constitutes its take-up function. So far as 
this device acts as a puU-ofif, such action must take place while the 
thread is held under the strain of the needle at the eompletion ot 
its backward stroke, as in the Fowler and Warren patent in suit; 
and so far as it acts as a take-up it draws upon the loop about the 
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shank of the needle as m the French and Mèyef patent ifl suit, but 
whethef the needle is in the stock dufing the take-up action is 
a (îilèètiOn lïpon Which the experts differ. 

It Waè àssumed in the opinion of the court below, based upon 
the testimony of the experts, and itis ass-umed by complainant's 
Gounsel in their brief upon thèse apOéals, that the défendants' de- 
vice may opérate as a pull-ofï tô the-extsht of puUing oflf from one- 
quarter to three-eighths of ati inch of tiiread, and. may operate as 
a take-up to the extent of takiiig lip from one-quarter to three- 
eighths of an inch of thrèad ; ând the question is whetheS- a pull-oiif 
and take-up device, having this limited action, infringes either or both 
of the two patents in issue. 

As the length of thread necessary for a stitch is about an inch and 
a half, it follows, from whàt we hâve alreâdy sâid, that a device which 
only opérâtes to pûU off from" one-quarter to three-eighths of an inch 
of thread does notinfringe the Fowler and Warreh patent. Further, 
the purpose of the Fowler àn<l Warrèri patent is to prevent the ren- 
dering of the thread in the -hook of thë needle, or, as the spécifica- 
tion expresses it, "the reddering * ; * " * is reduced to the mini- 
mum." It is doubtfui, at ieast, whether the défendants' pull-ofif re- 
duces to any extent this rertdering, fbr the reason that the quantity 
of thread drawn from the tension is so sm^U that it is only sufificient 
tQiSupply slaok thread to the needle during the tirtie it is drawing the 
iQop through the material, at which time there is no rendéring of the 
thread, ôWingto the bite qf thé inàtériàfupon the throat of the needle. 
If this be true, it foUowâ that the needle, 'after leaving the stock in 
the défendants' machine, performs the samè'duty as in fhe old Dancel 
machine, and is obliged to draiw the thread against the strain of the 
tension, with the accompanying rendéring. 

Upon the assumption that the deféndafttsl' device does not prevent 
rendéring, the complainaht coritends thât the needle during its back- 
ward pull throùgh the ttiaterial subjectè the thread to a double 
strâiil, namely, the strairt caiised by thé bité of the material and the 
strâindue tb thé tension, and, that the-supply of slack thread to the 
needle at this time at Ieast rëliëves the needle from pulling the thread 
agaiiïsttlie tension strain. It niay be the défendants' pull-ofif in this 
wây hëlps torelieve thé needle <jf a pôrtiéh of its work, but, if it does, 
itis â' feattire which is ilôt îéferred to ih the Fowler and Warren 
paîtêtit, and which cannotnow be impbrted into that patent for the 
pur^(as«e ûf enlarging or changirig its fèneral méaning and scope 
as Set'Otlt in the spécification and claim. 

With respect to the French and Mèyer patent, \ve hâve seen that 
it -dé^cribêé a take-up which prevênts the cutting of the between 
substance by pulling taufc t-Kè loôp of -thread around the shank of 
the needle kiid setting the stitch, and that the patentées, by express 
langiitfgé> Jhave limited tihéir ■ invention to a device which has this 
functiën: As the amount of thread -së'tkkèn up is about one inch, 
it is plaih that the défendants' dèvice/whéSé take-up action is limited' 
ta frôMône-quarter to three-eighths of an inch, and which does not 
opérate either to draw the lôop taut about the shank of the needle 
dJt< to set thé stitch, is no infringement of the patent. 
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In a sewing machicie of this type, by reason of the number, small- 
ness, and compactness of its parts, and the rapidity with which it 
runs, it is difficult to détermine with accuracy the exact action of 
its several parts upon the thread during its opération. Consequently, 
a conclusion respecting infringement between two pull-o£f and take- 
up devices, where therejs only a slight différence in the estimated 
amount of thread pulled off or taken up, might not be free from 
grave doubt; but that is not the situation we hâve to deal with. 
Hère there are marked différences between the devices. The range 
of action of the complainant's pull-off and take-up mechanism is 
sfar greater, according to the évidence, than the range of action of 
the défendants' device. If some doubt exists as to the real character 
and purpose of the défendants' device, it can at least be said that the 
complainant has failed to make out a case of infringement. In other 
words, the proofs fall far short of establishing that the défendants' 
device comes within any legitimate construction of the complainant's 
patents. Nor does it necessarily follow, as the complainant contends, 
that, if the défendants' device does not infringe the patents in issue, 
it must be a useless appendage to the Dancel machine. 

In determining the question of infringement in thèse cases, it 
would undoubtedly hâve been more satisfaçtory if the défendants 
had frankly and fully stated their object in attaching their device 
to the Dancel machine, and its effect, though we know of no rule 
which obliged them to make such disclosure. This course of the de- 
fendants naturally subjects them to unfavorable comment, and 
throws a certain suspicion upon the device, which it is impossible 
entireîy tp cast aside. But this circumstance cannot influence the 
judgmént of the court. Its duty still remains to décide thèse cases 
simply upon the évidence presented. 

Giving the défendants' device the full scope of action which the 
complainant's experts think it fairly possesses, it still remains true 
that infringement can be sustained in the Coolc Case only upon the 
theory that the Fowler and Warren patent covers any pull-off device 
where the actuating mechanism of the machine is so timed that some 
puU-pff actÎQn on the thread is exerted, however limited, when the 
needle has completed its backward stroke, and that it is immaterial 
, whether the supply is sufiîcient for the next stitch, or whether there 
is any réduction of rendering in the hook of the needle ; and that 
infringement can be sustained in the Spaulding Case only upon the 
theory that the French and Meyer patent covers any take-up which 
draws up some thread from the loop around the shank of the needle 
wheri in .the stock, and that it is immaterial whether the amount 
is sufficient to draw the loop taut and to set the stitch. For the rea- 
sons already stated, we are unable to give such a broad construction 
to either patent, and it follows that the decrees of the circuit court 
dismissing the bills must be affirmed. 

The decrees of the circuit court are afiîrmed, with costs. 
110 F.— 26 
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Goss piRiNTîis'G-ptiESs co. V. Scott. 

(Circuit Court o( Appeala, Thlrd Circuit Jaly 1, lÔOl.) 

Patents— Ani;icipation—Pmntino PÈbssbîb. V 

Tbe'rirm patent No. 415,321, for an Improvement In rotary prlntlng 
machines, reconsldered on the question of anticipation, and held not 
anticlpated and valida 

On Pétition far Rehearing. Denied. 
For former opinion, see io8 Fed. 253. 

Before DALLAS and GRAY, Circuit Judges, and BUFFING- 
TON, District Judge. 

BUFFINGTON, District Judge, The pétition for rehearing 
States: "We should not trouble the court with the motion for re- 
hearing were we not conyinced, from many carefùl reàdings of the 
opinion, that the court overlooked a certain press of whose existence 
there is no dispute, and certain earlier patents," etc. The press hère 
referred to is the Cleveland Leader press. That press was not over- 
looked, and we are at some pains to call attention to the carefiil lan- 
guage used, which, while riôt mentioning such jJress by name, wholly 
dififerentiatés it from Firm's device, ând shows that it could not in- 
fringe, and did not anticipate, such device. It was not, therefore, 
spècifically referred to in the opinion. , Not only was particular at- 
tention called to thé circumférential page-form headiiig in the Globe 
press : viz. "In the main press, a fôur-plate wide web was printed on 
bbth sides, four pages abi^east, the côlumn rules running around the 
cylinders; consequently the printed columns were parallèl with the 
web sides;" but circumférential page-îôrrn heading was pointed out 
as one of the features of Firm's deyicei "It will be noted," says 
thé opinion, "that in this device the page forms are ail headed cir- 
cumferentially, and in the same direction around the form cylinders; 
thàt the webs move in th'e same vertical plané along Ultimately con- 
verging paths. The same vertical plane intersects the central longi- 
tudinal margin of ail the webs on any line parallèl thefewith, from 
the' tittie the webs leave their respective rolls to the point where they 
converge, printed and registered. . It is this feature that gives such a 
type of press in the art t'hê name 'straight line' or 'straight ruii,' as 
distinguished from 'angle bar,' or presses where the web is defleçted 
and transferredto a différent vertical plane." The "type of press" 
could only refër to one (and the language CQuld havé ho other mean- 
ing), where, as notëd, "the page forms are ail headed circumferen- 
tîally." Having thus nÇited that thè ïeature of circumférential head- 
ing existed in the Globe Democrat, and was an élément of Firm's 
claîm, the opinion showed that the âdvjance made by Firm was in 
eliminating the angle bars, not frorn e'<^ery type of press, but from one 
having circumférential page-fot-m heading. Thus the court says: 
"But Firm conceived the idea of printing his whole paper by tliê same 
simple, straight-ahead method, so followed by one of the Globe 
webs." Now the method followed in printing the web in the Globe 
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Press was by cîrcumferentîal page-form heading, and that only, and 
the gênerai expressions in the opinion, which counsel conceive apply 
to transverse page-form presses, should not be so read. Both by the 
context and the express language used, such gênerai language should 
be understood as applying to those presses in which the page forais 
were circumferentially headed. The words used by the court in 
describing Firm's device, "The relative arrangement and relation of 
the forms on the sever,al cylinders need not hère be detailed," had 
no référence to the transverse or to the circumferential heading of 
the page form, but to the relative relation of the forms to each other, 
so as to secure the proper registering of the pages. So, also, were 
the Nicholls spécifications not overlooked in the case. Indeed at- 
tention was called to them specially by the opinion of the court be- 
low: 

"The NlchoUs provislonal spécifications, filed In the British patent office 
July 14, 1870, and January 12, 1871, while strongly suggestive of the com- 
binations of claim 7 of patent No. 415,321 and claim 6 of patent No. 410,271, 
cannot be held to hâve antlcipated them, whatever may hâve been the effeet 
of those spécifications on the state of the prier art." 

In our opinion we say : 

"We are then brought to the question whether the combination hère 
shown was novel, useful, and patentable. That it was novel, the court be- 
low found, and our research in the art leads us to the same conclusion." 

It will thus be seen while they were not referred to by us by name, 
they were by référence. We may add, however, that in them only 
gênerai language was used, and an intent announced by the patentée 
to occupy a gênerai field. But such paper intent never materialized 
in plans or spécifications. On the important élément of form head- 
ing no light is thrown. Within the scope of the gênerai language 
used, opposing experts hâve constructed widely difïerent types of 
presses. If the light thrown by Nicholls' provisional spécifications 
on the art 30 years ago met the test laid down by the court in référ- 
ence to a prior foreign patent, that it must be "sufïicient to enable 
those skilled in the art to understand the nature and opération of the 
invention, and to carry it into practical use," and "that it must be an 
account of a complète and operative invention, capable of being put 
into practical opération" (Seymour v. Osborn, 11 Wall. 516, 20 L. Ed. 
33), it is inconceivable that the device sup-g-ested would not hâve been 
seized upon in the 20 odd years ensuing before Firm's patent, and 
embodied in a practical press. The fact that it did not so instruct 
press builders proves the disclosures were not sufïicient to so instruct. 
"Whatever," says the court in Seymour v. Osborn, quoted above, 
"may be the particular circumstances under which the publication 
takes place, the account published, to be of any efïect to support such 
a défense, must be an account of a complète and operative invention, 
capable of being put into practical opération." In closing we 
deem it proper to say that in view of the size to which oftentimes in 
patent cases the zeal of counsel and the ingenuity of experts unduly 
swell records and briefs, so called (in this case the record contained 
2,200 pages and one of the briefs 484 pages), it is not to be expected 
that courts, and especially appellate ones, will follow the lead thus 
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s^çt, and dîscuss every question raised. We consider the controlling 
lectures in this case hâve fceen .§uffic;ently adverted to, and the peti- 
tioû for rehearing is refused. : 



BACON V. ENNIS. 

(District Court, B. D. Pennsylvania. 'June 29, 1901.) 

No. 8. 

1. Shippikts— Bbkach of Chaktbr— Damages Rbcoverable. 

Thé owner Is entltled to recover from a charterer the amount neces- 
sarily expended by the master In trlmming a cargo after loading, rnade 
necessary by the fact that the shlp was loaded at a place where she 
could not "always be afloat," as requlred by the charter. 

8. Bamb— Dead Fheight. 

Under a charter whlch requlred thé shlp to go to the port of loading, 
"or as near as she can safely gp," and requlred the charterer to load 
a full cargo of ore, -svhere the shlp could not load a full cargo at the 
berth assigned her by the charterer, becàuse of a bar in the harbor whlch 
8he could not cross, it was the duty of the charterer to complète her 
load outside the bar, no custom to the contrary being shown, and his 
failure to do so renders hlm liable for dead frelght 

8. Samk— Dkmubragk. 

Where a charter requlred the "shlp to recelve cargo "from the charter- 
er's shippers," and provlded that lay days should not commence until 
she was "in every respect ready to load or discharge," such days for 
loading do not commence to cotrnt untll she is not only ready to load, but 
Is at the berth where the shipper's cargo is lylng, where she is delayed 
In reaching such berth by the. raies of the port, and wlthout fault of 
the charterer.i 

In- Admiralty. Suit for damages for breach of charter. 

Horace L. Cheyney, John F. Lewis, and Francis C. Adler, for 
libelant. 
Alexander Simpson, Jr., and Ira J. Williams, for respondent. 

J, B. McPHERSON, Pistrict Judge. If this case is to be decidëd 
in time for an appeal to the next term, the brief time at my command 
does not permit me to give my reasons at length. I may, however, 
indicate in a few words the conclusions I hâve reached. 

;^here^re three items in thé libelant's claira : (i) A sum of $81.46, 
paid by the master for trimming the vessel at Bilbao, the port of 
loading. This item does not seemto be contested, but in any event 
I think it should be allowed. The respondent, who was the charter- 
er of the ship, loaded the vessel with iron ore, and partly owing to 
the wet condition of the; ore, and partly to the fact that the vessel 
had to ;be loaded while she was aground at low tide,— this being in 
violation of a clause in the .charter party, providing that her cargo 
was to be delivered "where she can always lie afloat," — the cargo 
needed to be trimmed before it could be said to be properly stowed. 

1 Demurrage, see notes to Eandall v. Sprague, 21 0. C. A. 337; Hagerman 
V. Norton, 46 0. C. A. 4. 
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(2) The second claim is for dead freight, and should, I think, be 
allowed, on the ground that the charterer undertook to load a "full 
and complète cargo of ore," — which would be, say 3,300 tons, — 
whereas it was impossible to put on board at the loading berth as- 
signed by the charterer more than 2,700 tons, because of the bar in 
the harbor of Bilbao, which the ship could not cross with a full cargo 
on board. The charter party required the ship to go to Bilbao, "or 
as near as she can safely go," and this clause contemplâtes that she is 
to go to a point at or near the port, from which she can get away 
loaded. The purpose of the voyage is to carry a cargo from the port 
named, and to accomplish this purpose safely she must be able to get 
to sea. It seems to me (no custora to the contrary having been 
shown), that the charterer was bound to furnish her in the river with 
as much as she could carry over the bar, and to complète the loading 
outside. Both parties may be presumed to hâve known of the condi- 
tions of the port ; but, whether the contract was made with knowl- 
edge or in ignorance of thèse conditions, the charterer's obligation 
to furnish a full cargo is express, and nothing has been shown to 
excuse performance. (3) The remaining claim is for dispatch money, 
and this, I think, should not be allowed. The ship was not ready to 
receive cargo "from the charterer's shippers" — ^this being one clause 
of the contract — until she was at the ore tip, where the shippers' 
ore was lying; and the rules of the port of Bilbao did not permit 
her to get to the tip until the vessel that preceded her in turn had 
left the berth. The clause concerning lay days — "lay days not to 
commence to count until 12 o'clock noon after steamer is entered at 
custom house, and in every respect ready to load or discharge, and 
in free pratique, of which the captain is to give notice in writing to 
shippers or consignées" — should be read in connection with the clause 
first quoted, — "from the charterer's shippers." The négative form 
of the provision concerning lay days forbids me to read it as if it 
were positive, for this would be to put différent words, with a différ- 
ent meaning, into the mouths of the contracting parties. If they 
had intended to provide directly that the lay days should begin at 
12 o'clock noon, etc., no doubt they would hâve said so. 

A decree may be drawn in accordance with this opinion; two- 
thirds of the costs to be paid by the respondent, and one-third by the 
libelant. 



DE FAROONNET et al. v. WESTERN INS. CO. 
(District Court, S. D. New York. August 3, 1901.) 

JUDOMENT— CONCLUSIVENESS. 

Libelants sliipped petroIeum, covered by marine insurance, oti board 
a bark which became disabled at sea. Salvage and other expenses were 
incurred, to pay which the ship and cargo were suhsequently sold by the 
master. Held, in an action on the policy, that a judgment in an action 
on the master's bottomry draft, pledglng ship and freight, In which the 
sale of the ship was held invalid, was not admissible in évidence, nor 
blndlng in auy way, It being between dlfflereut parties, and on différent 
évidence. 
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% MÂRii^iii IssùRANOB— 'Ijimitatiohs oi" AcTioss— Waiver. 

-Any conduct of an Insurer wblch tends to mlslead the tasured, and 
cause delay in prosecutlng hls claim beyond the tlme llmited In the 
pollcy, amounts to a waiver of the condition. 

8. Samb. 

Subséquent dealings with the Insured, in which the Insurer reeognlzes 
the continued Talidity of the policy, and requlres further action on the 
part of the Insured, Involving labor and expense, amount to a waiver of 
the condition in the policy limltlng the tlme for prosecutlng claims. 

4 8amb— FoHMAL Abandonment— Waitbk. 

Where the insured under a marine policy wrote the insurer, Inqulring 
"whetfier we must make an abandonment by judieial act, or if our prés- 
ent letter, expressing an intent to abandon, will do?" the latter's answer, 
Ignoring the informai tender, and denying any Ilabillty under the policy, 
excuses a delay in maklng the formai tender. 

6. Bamb— RisHs CovEBBD— Genebal AvîBKagb. 

Libelants shipped petroleum, covered by marine Insurance against sea 
périls, on board a bark whlch became disabled at sea. Eeld, that the 
gênerai average charges assessable oa the oll, and for whlch the Insurer 
was liable under the poliCy, Included the decree for salvage, with costs 
and expenses, inward pilotage, towage, ship's new material used up In 
the salvage work, etc. 

(. Same— Petroleum Atbbagb. 

A certiflcate for marine Insurance cpntained an exception of "partlcu- 
lar average unless vessel be stranded," etc. The policy provided that 
the insurer should not be liable for leakage of liquida, unless occasioned 
by stranding. The vessel containlng the petroleum became disabled at 
sea, and in being towed to the néarest harbor became stranded, and 
pounded for half an hour on a coral reef, eausing excessive damage to 
the bottom. Its cargo on the first warehousing, pending the repairlng of 
the vessel, appeared to be in good condition, and experlenced witnesses 
testifled that the damage was caused by contact with sea water, déten- 
tion in a tropical climate, and fréquent handling. Held, that the loss 
by leakage was caused by stranding, within the policy. 

In Admiraliy. 

Butler, Notman, Jolîne & Mynderse, for libelants. 
Wing, Putnam & Burlingham, for respondent. 

BROWN, District Judge. The libel in this case was filed on Janu- 
ary 14, 1893, claiming a total loss, upon an abandonment, under a 
certifîcate of marine insurance issued by the respondent's agents at 
Baltimore, Md., on February 8, 1890, for $5,600 upon 5,000 cases of 
refined petroleum, valued at that sum and shipped by libelants' 
agents on board the Italian bark Sempre Avanti, at and from New 
York to Marseilles. The libel allèges that the loss was by sea périls ; 
that the ship became disabled at sea and was towed into St. Georges, 
Bermuda, in distress, whereby large salvage expenses were incurred, 
and port expenses in the repair of the bark for the purpose of prose- 
cuting the voyage ; that ail efforts to obtain funds to pay the salvage 
charges and pther expenses were unsuccessful and that ship and 
cargo were thereupon sold by the master, as authorized by the Italian 
consul, and the proceeds applied in payment of said charges, less 
£89-15-5 remitted to the owners pf the ship ; that the cargo became 
a total loss, and that the libelants had made due abandonment to 
the insurers. An amendment alleged the stranding of the bark for 
about half an hour, through sea périls, in entering St. Georges, and 
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particular average damage to the cases of oil varying from about 25 
to 40 par cent, of its value, through the severe weather, stranding, 
the leaking of the vessel, and through handhng, discharge and stor- 
age at Bermuda. 

The answer, beside gênerai déniais, alleged that the loss was net 
covered by the policy ; that no decree for salvage had been made ; 
that none of the Bermuda expenses were gênerai average ; that the 
abandonment was insufRcient ; and that the suit was barred by the 
failure of the libelants to prosecute, as required by the policy, within 
one year after the loss. 

The évidence sustains ail the most material averments of the 
libel. The bark was of about 400 tons, staunch and seaworthy. She 
sailed from New York on March 5, 1890. When three days out she 
met severe weather, which continued until March loth, when her 
rudder was broken by heavy seas and the bark became unmanageable. 
On the I2th she began to leak, through the pounding of broken pièces 
of the rudder which were then thrown overboard. A temporary 
spar-rudder was then rigged up, which gave poor service until the 
I7th, when it became necessary to eut it adrift. On the 22d the 
steamer Cathay, in response to the bark's signais of distress, took 
her in tow, and with considérable difHculty brought her on March 
24th within three miles of St. Georges, whence she was taken by two 
tugs into the harbor. While crossing the bar, however, she ground- 
ed upon a coral reef, apparently without négligence in the tugs, but 
in conséquence of her unmanageable condition. She lay there pound- 
ing for about half an hour in a strong wind and high sea before she 
could be hauled ofif. The stranding caused much additional damage, 
and increased leaking to the extent of six inches per hour until 
checked by divers. On surveys the keel was found much chafed, the 
scarph open a half inch, the keel splintered under the mainmast, and 
started at the stern post about three-fourths of an inch and the copper 
ofif on both sides, requiring about 600 sheets to be replaced. 

The value of the bark iri her existing condition on arrivai at St. 
Georges was appraised at £300. The estimated cost of repair in- 
cluding dockage and replacing ship's new material used up in salvage 
amounting to £165-16-7, was £1,223-11-5. For the purpose of con- 
tinuing the voyage, the vessel three days afterwards was doçked, and 
the repairs expeditiously made, at an expense, according to the vouch- 
ers returned, of about £1,280 for actual repairs, including docking, 
though there were other incidental charges. The most important 
items of repair were for calking and for remetaling. Meantime 
on March 24th, the very day of arrivai, a libel for salvage in behalf 
of the Cathay was filed in the vice admiralty court against the bark, 
her cargo and freight, which on the 28th were released on bond 
for £3,000. After a trial, a decree was entered on May 26, 1890, 
for £2,027, salvage, with £67-14-9 costs, to which are to be added 
charges for sureties and counsel, making a total aggregate for sal- 
vage expenses of £2,337. 

The award of salvage for two days' service seems excessive, being 
about 42 per cent..of the total value of ship and cargo ; and this large 
award was no doubt one of the causes of the subséquent inability to 
obtain bottomry. resulting in the breaking up^ of the voyage. 
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Thè répàîrs iwere completéd by the 26th of May, .on whîcïï'day the 
nmster obtaîned the Cdnsul's permission to reload the cargo for the 
purpoie''ôf' continuing thé Voyage. 'Thé reloading'^v/as completed 
by June 4th. The master in the meantime had been endeavoring to 
obtain the funds necessary to pay the charges for salvage, repairs 
and othér Bermuda expenses, first from the ship owners and then by 
bottomry.t 3Por the latter pitrposè he came twice with the consurs 
permission' to New York, whëre he em'ployed compétent counsel and 
Mr. Seagur^'ia shipping expert, tô assîst in obtaiiiing the money. 
Correspondence and communication were had with the national 
board of ttiarinéiirtderwriters, of which the respondent was a member, 
and both had Ml notice at the time of ail the master's proceedings 
in thiis regard, aâ well as of thé subséquent sale of ship and cargo. 
An application ' to them for thé loan was entertained, but on con- 
sidération deôlined. Due advertisèment was made for the bottomry 
loan both in Bermuda and New York, and when ail thèse efïorts 
were found to be unavailing, the master by his counsel sent a circu- 
lât letter to thé marine board and to ail thé underwriters, agents and 
shippers, informing them of the fact, and thàt the master would re- 
turn to Bermuda and sell so much bf the cargo as might be necessary 
for the purpose of raising fundâ. The master returned to Bermuda 
on June igth. He was aiccompaflied on the same steamer by Capt. 
Cann, a surveyor in the employ of the marine board, who was ap- 
pointed by the reépoïident to examine into the circumstances at Ber- 
niûda and report, and he was apparently authorized by the respon- 
dent to buy in thé dil at certain figures given him by the respondent, 
as fécommended by the mariné boaird. 

On June 23, 19OD, the master appliéd to the consul for leave to sell 
vessel and cargo, so far as necessar^ to pay the charges and expenses, 
reciting the facts^ and in concluding the application he says : 

"I hereby give notice to this consulâte of my abandonment of said 
cargo and véssélâforesaid." 

On June 24th, the consul's leaye tô sell was granted and the sale 
was advertised for July 8th. On June 26th Captain Gann left Bermu- 
da, and on the 3oth of June, aftér arrivai in New York, reported that 
the oil was to be sold on July 8th; that it was likely to bring three 
shillings a case, a faif price, and that the "figures given him" would 
ndt probably buy it. On July 8th, the sale was made; the oil 
bfôtight an avèrage of about thrée shillings per case, amounting in ail 
to ^732-5-0 gross ; or £676-16-8 net. The rest of the cargo brought 
i4;I'i 7-3-6 groès. The vessel broùght £1,100-0-0 gross, or net 
£1,0x7^-10-0. The net receipts fromthé entire cargo were £4,541-3-5. 
Total net receipts ^5,558-13-5. ThiS was £89-8-9 only in excess of 
the sâlvage arid Bèrittuda expeftses, aîid this excess was remitted by 
the master to the ownefs at Naples "to be paid to the interested par- 
ties."" ' 

On" July 21, 1890, the libelants informéd the respondent's agents of 
the loss, of the failure of the master's attempts to bbtain bottomry, of 
thé ssfle, and ôf their désire to abatidon. The respondent answered 
denying any liabillty, and on Novèmber 6, 1890, the libelants made 
a forniaï abandonment to the respondent and to the other insurers 
of particular àverage losses. 
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The resuit, ruinous as it was, was apparently forcseen by the 
marine board, and its advice to the respondent, one of its members, 
to buy in the oil, was seemingly given in expectation of some such 
outcome. 

The charges against the ship and owners for gênerai average, ap- 
proximately reckonedaccording to the local English rule, and for 
repairs, docking, commissions, wharfage, wages, provisions and other 
ship's expenses and port charges not included in gênerai average 
under the English rule, were apparently not less than £1,900, or 
about $4,300 more than was realized from the sale of the vessel after 
she was repaired. To this extent at, least the cargo was appHed di- 
rectly to pay the debts of the ship and owners, for which the latter 
would remain answerable to the cargo owners and their insurers. 

The respondent argues that the proceedings for the sale of the ship 
and cargo were collusive and fraudulent. But no such charge is 
made in the ansvver. The answer allèges, however, that the sale of 
the cargo was unauthorized and void, and refers to a subséquent 
adjudication in Bermuda in an action on the master's bottomry draft 
pledging ship and freight, in which the sale of the ship was held 
invalid, as appears by the exhibits hère ofïered, on the ground partly 
of insufficient proof of proper communication with the owner of the 
bark. The proceedings in that cause, however, being between différ- 
ent parties and on différent évidence, are not admissible as évidence 
in this case, nor is the judgment in any way binding hère ; it is the 
same also as respects the suit on the other policies in the French 
court. 

But the question whether the sale of the ship was collusive and 
fraudulent, or the sale of the entire cargo unauthorized, or the dispo- 
sition of the proceeds, lawful or not, is not material in this action 
between the assured and their insurers. If the master's sale of the 
ship was fraudulent it was barratry, which, so far as that afïected 
the cargo, was expressly covered by this policy. As respects the sale 
of the oil, there can be no question on the évidence, as it seems to 
me, that diligent efforts were made to obtain funds on bottomry and 
respondentia without success ; and that after those efforts, and after 
the respondent also, on information of the facts, had declined to 
make the loan, the sale of the oil at Bermuda was for the best inter- 
est of ail concerned; that the respondent, after the examination and 
report by its agent, acquiesced in the proposed sale, and that the sale 
itself was at fair and satisfactory priées, considering that the cases 
in which the oil was contained had become liable to immédiate leak- 
age (with some leakage already suffered and 20 cases empty) from 
the tropical climate, from repeated handling, and some rust through 
contact with sea water arising from sea périls. 

I. Time limit. Upon the above facts the libelants are entitled to 
at least some recovery, unless their rights hâve been lost through 
failure to "prosecute within a year after the loss." 

The poHcy provides that "ail claims under it shall be void unless 
'prosecuted within one year from the date of the loss." 

If the word "prosecute" be hère construed in its literal, primary or 
gênerai sensé of foUowing up, pursuing (Webst. Dict.) i. e. endeav- 
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oring îo cbllect the daim, that has certaitily beeh donc from the very 
first, âBid'wtth feasonable diligence, consîdering the difficulties ot the 
case;' âhd îf'Cbnstrued in the technièal, légal sehse of prosecuting 
by suit against the respondent (Carra way v. Insurance Co., 26 La. 
Ann. 298; Allen V. Insurance Co., ig Gaii. Sup. Ct. 488, 493), still 
the défense is, I think, not available hère, since in several ways the 
évidence seems to show clearly a waiver by the respondent of this 
condition. 

Any condùct of the insurers which tends to mislead the assured 
and cause delay bèyond the tirae limited, is al ways to bei construed as 
a waiver of that condition. The requirements of good faith estop 
the insurer froiji taking advantage of delay thus induced. The same 
construction iSalso given to subséquent conduct and dealings with 
the assured in which the insurer recognizes the continued validity 
of the pblicy, and requires of the assured further action involving 
him in trouble and éxpense. Thompsota v. Insurance Co., 136 U. S. 
299, 10 Sup. Çt. ÎO19, 34 h. Ed. 408; Titlis V. Insurance Co., 81 
N. Y. 410; Roby V. Insurance Co., 120 N. Y. 510, 24 N. E. 808; 
Weed V. Insurapce Co., 133 N. Y. 394, 407, 408, 31 N. E. 231; 
Brink v. Insurapce Co., 80 N. Y. 108, 1 12. On both grounds this 
défense should hère be overruled. 

Again, after thé décision in the Bermuda court in September, 1890, 
that the sale of the ship was riull and void, the libelants seem to hâve 
thought a suif against the bark désirable, and with that view on 
March 10, 1891, cabled to the respondent in référence thereto. On 
March 17, ,1901, before the year had expired, the respondent rcplied 
saying: 

"Your cable not understood by us. We wlU say, however, that we hâve 
no objection to your euing the Sempre Avanti and that your dolng so will not 
préjudice any clalm you may hâve against us." 

Siiit in rem was thereupon brought by the libelants in the French 
court at Oran, Algiers. If successful, it would hâve inured pro 
tanto to the respondent's benefit. But the décision (August 28, 
1891) was in favor of the vessel and her owners, holding, contrary to 
the décision in Bermuda, that the sale of the vessel was valid. 

Tt could not hâve been the expectation of either party that, during 
the pendency of that suit, any action should be instituted against the 
respondent. Both must hâve understood the contrary ; and the 
provision that such suit should be "without préjudice" to any claim 
against the respondent, must hâve been understood as a waiver of 
the time limit, since no détermination of that suit could possibly 
hâve been anticipated within the remaining period of bne year from 
the loss. The décision in August, 1891, was in fact considerably 
after the year had expired. 

Three months later in December, 1891, a formai demand of pay- 
ment was made on the respondent by the libelants' présent attorneys, 
and the respondent in reply (December 28, 1891) requested them to 
communicate with Walker & Hughes, in whose hands, it was stated,^ 
the matter was placed. The demand, it was stated, had received' 
"careful attention"; yet there was no intimation that the claim was 
barred by thé time limit in the policy, and the only défense indicated 
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was that "so far as we are aware there was no loss to cargo under 
the conditions of the policy." 

During nearly ail of 1892 thèse negotiations were pending; there 
were many and fréquent interviews and communications with Walker 
& Hughes, the respondent's représentatives; numerous documents 
were supplied to them on their call, proofs of loss served on August 
4, 1892, and further new documents procured at their request and 
with difificulty and expense, in the endeavor to procure a settlement. 
It was not until October 19, 1892, that the claim was definitely re- 
jected; and neither then nor at any time, so far as the évidence 
shows, was any référence made to the time condition of the policy, 
until it was finally set up for the first time in the answer in this cause. 
Upon thèse several grounds I must hold that this défense has been 
waived, within the authorities above cited. 

Upon the merits but little évidence has been introduced by the 
défense. The libelants' claim is not for a loss occasioned by the 
master's sale of the oil in order to raise funds ; but for actual damage 
to the 5,000 cases of oil occasioned by sea périls,. in the form of gêner- 
ai average charges, and also of particular average and spécial charges 
thereon, exceeding in ail 50 per cent, of its value, and therefore a 
constructive total loss under the policy. The only question is, how 
much loss by périls within the policy hâve the libelants established ? 
If they hâve shown a loss above 50 per cent, of the value of the oil 
at Bermuda, they are entitled to a full recovery of $5,600, the value 
insured, as for a constructive total loss, upon due abandonment. I 
think both the loss and the abandonment are sufHciently established 
by the proofs. 

2. Abandonment. The intent to abandon was notified to the re- 
spondent apparently as soon as the intelligence of the loss was re- 
ceived. This intention was stated in the libelants' letter of July 21, 
1890, as above stated, and inquiry was made 

"Whether we must make an abandonment by judlcial way, or if our prés- 
ent letter wlU do?" 

The respondent's agents in answer say: 

"We are instructed to advlse you that the Western company do not admit 
any liabllity for the goods In conséquence of the sale to raise funds; thèse 
being the circumstances under which your goods failed to reach their des- 
tination, we do not see that we ean do any more than pass on this informa- 
tion to yc'd." 

The libelants' letter was a distinct tender of abandonment, with 
a request for an answer whether a more formai notice was desired. 
The company's answer ignores the informai tender, and in efïect, by 
its silence, says, "abandonment is immaterial ; we reject your claim 
altogether." This certainly suffîciently excuses any more formai 
tender at that time. On November 6, 1890, as above stated, formai 
abandonment was made for the benefit of ail the underwriters, and 
this was confirmed by the libelants' cablegram of November 28th to 
the respondent, with notice that "the bark was at New York and that 
the respondent might take any measures it might deem best in its 
behalf." This was sufificient; it gave to the respondent every right 
that the assured possessed either of property, or right of property in 
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rem or rîght of action in personam against ship or owners. Nothing 
had been lost by any change in the situation since the informai tender 
on July 2ist, nor had the respondent in any way been prejudiced in 
the mearitinle. 

3. Amount of loss. The bark being disabled through severe 
weather and sea périls, was necessarily towed into St. Georges, a 
port of distress, where in order to be repaired for the purpose of 
continùing the voyage, she had to be put on the dry dock; and for 
that purpose her cargo had to be unloaded and warehoused, and 
afterwards rèloàded for the voyage. The cost of the actual repairs 
but slightly exceeded the estimâtes ; and so far I do not see any évi- 
dence of;Unfair dealings. 

With à feàrgo apparently worth at least $30,000, to repair the ship 
in order to continue the voyage, was in the ordinary course of the 
master's right and duty. When this was determined on, the salvage 
suit had not been decidéd, and it could not hâve been anticipated 
that bottomry for the necessary funds could not be obtained. The 
cargo at thattime was apparently in fâir condition and fit for re- 
shipment. Up to the time when the efïorts to obtain bottomry failed, 
about June i6th, I see no grounds in the évidence for doubting the 
propriety and the entire good faith of the master's proceedings. 

From this it follows that the respondent upon the gênerai terms 
of its policy insuring against sea périls, is directly answerable to the 
libélants for ail gênerai average charges assessable upon the oil. 
pickensbn v. Jardine, L. R. 3 C. P. 63g; International Nav. Co. v. 
Atlantic Mut. Ins. Co. (D. C) 100 Fed. 304. The gênerai average 
charges include the decree for salvage with its attendant costs and 
charges, inward pilotage, towage, ship's new material used up in the 
salvage work and in rigging Up the temporary steering gear, light 
dues, pumping, discharge of cargo, surveys, agents' expenses, broker- 
age and comhiissions, amounting in ail to about £2,900, of which 
the bark's proportion is about $1,900. 

The défendant is further answerable under the policy for the spé- 
cial charges, and for the particular average charges against the oil 
incurred in good faith in the port of distress, as a conséquence of the 
sea périls under gone, and which had compelled the vessel to put in 
there, except in so far as such Charges are excepted in the certificate 
issued under the policy. 

,4. Leakage. It is claimed that loss by leakage, as particular aver- 
age, is excepted by the policy. The certificate by which the libélants 
were insured, issued under the standing policy No. 1,236 to Maury 
&'; Donelly for whom it might concern, contained the following 
clàfeès: 

"(a) Clalms to be adjusted aeeordlng to the usages of Lloyds, and the spé- 
cial conditions of thig Insurance." 

"(b) Free of paiticular averagié tnless vessel be stranded, sunk, burned 
or In collisloa tvith another vessel." 

"(c) Insured ùndef policy No. 1,236. • * * It is understood and agreed 
that this certificate represents and takes the place of the policy, and conveys 
ail the rlghts ot- the original poHcy holder for the purpose of collecting 
any loss or clalm, as fully as If covéred by a spécial policy direct to the 
holder of this dertîflcate," 
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Policy No. 1,236 contained no exception of particular average ex- 

cept the following: 

"(d) Not liable for leakage of molasses or other llquids, unless occasioned 
by strandlng." 

The vessel having stranded and thereby suffered considérable 
damage, clause (b) of the certificate no longer affects the case. 2 
Pars. Ins. 629 ; London Assur. Co. v. Companhia De Moagens Do 
Barreiro, 167 U. S. 149, 17 Sup. Ct. 785, 42 L. Ed. 113. But the re- 
spondent contends that clause (d) of the policy still remains applica- 
ble. If clauses (b) and (d) covered the same subject only, I should 
think that under the provisions of the above clause (c), clause (b) of 
the certificate superseded the earlier clause (d) of the policy. But 
clause (b) is a gênerai one, covering particular average losses of ail 
kinds, and is quite différent in its purpose from that of the spécial 
clause (d), which refers to leakage only. I think the latter clause, 
therefore, remains in force, and that any loss by leakage alone, not 
due to stranding, must, therefore, be excluded. This clause, as I 
understand it, excludes not only leakage from ordinary or unknown 
causes, but also leakage arising as a conséquence of severe weather, 
rolling or pitching of the vessel, or any other sea péril, except strand- 
ing alone. Indemnity Mut. Marine Assur. Co. of London v. United 
Oil Co. (D. C.) 88 Fed. 315, 316. 

But the évidence indicates, I think, that whatever the loss from 
mère leakage, it was mainly, if not wholly "occasioned by stranding." 
In entering St. Georges, the vessel through her unmanageability, was 
stranded and pounded for half an hour in a strong wind and high 
seas on a coral reef. This naturally damaged her rudder post, 
opened seams, produced leaks letting water into the hold, and tore 
ofï her metaling, and thereby evidently caused the greater part of 
the expense and delay in repairing at St. Georges. But for the 
stranding, the delay would hâve been comparatively short, and the 
unloading of the oil and docking would apparently hâve been un- 
necessary. The master in his application to the consul on March 
29th for permission to unload cargo and dock the ship, states the 
necessity for this as arising entirely from her stranding. He says : 

"The bark having struck the reef and by reason of damage to the bottom 
sustalned at sea on this voyage causing her to leak, and requiring extensive 
repairs t» bottom, it has become necessary to efCect repairs on dry dock to 
discharge, cargo, as recommended by officiai sm^rey." 

According to the uncontradicted testimony of many experienced 
witnesses, moreover, including Captain Cann, the surveyor of the 
marine board, the damage arose from contact with sea water, déten- 
tion in a tropical climate and fréquent handling; and those causes 
were mainly, if not wholly, "occasioned" by the stranding ; because 
it was the stranding that caused the chief damage and the chief delay 
for repairs. This is further confirmed by the testimony that on ar- 
rivai at St. Georges and on first warehousing the cargo, it appeared 
to be in good condition. The leakage, whatever it was, and the 
subséquent bad condition of the cases, was therefore not due to any 
original defects in the cases or insufficieney for ordinary transporta- 
tionj nor to the loss of the rudder ; but to the leaks, the ship's long 
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delay and the fréquent h^ndling through miloading and reloading, 
which were ail caused chiefly by the stranding. 

The litiplants contend that,there was çonjparatively little actualloss 
of oil from leakage, and tfiat the chief! élément of damage consisted 
in such "détérioration of the packages as to threaten total early de- 
struction, and to necessitate immédiate and costly reconditioning 
and repacking." The évidence leaves no doubt of this condition of 
the cases at the time of the sale on July 8th, and that the oil could 
not then havé tiëen transported to Europe without very large loss; 
so that the sale of the oil in Bermuda had at that time become beat, 
as abovè stated, for ail concerned. But the testimony of the wit- 
nesses, with onei exception, so far as I can discover, does not dis- 
tinguish betwéeri this élément of damage and the actual loss of oil 
by leakage. The damage to the varions lots sold is stated in gross, 
ranging from 20 to 40 per cent., and embraces both éléments without 
distinction. 

The witness Forster^ however, who bought 1,000 cases at 3-3, 
States that the oil if in sound condition would hâve been worth from 
five to six shillings per case, and that in his lot the loss from lack 
of quantity in the cases was about 25 per cent., as he estimâtes. If 
the oil was. worth in marketable condition $1.37 per case, there was a 
loss in condition, after deducting 25 per cent, for leakage, of 28 
cents per case on his lot, and a larger loss, aside from leakage, on the 
rest ; making in ail over $1,500 loss besides that from leakage. , 

The loss in value due to dépréciation in the packages or marketable 
condition, caused by previous contact w:ith sea water, repeated hand- 
ling, and the necessary delay while repairing the ship's damages 
arising from sea périls in a port of distress, whether treated as par- 
ticular avêrage or gênerai, is coyered by the policy. This loss to- 
gether with leakage, if that be induded, was considerably above 
$2,000, adopting the priées realized at the sale as the fair value of the 
oil in its condition at that time; and for the reasons above stated, 
there is no injustice in adopting those priées as the fair value. The 
respondçnt had abundant, opportunity to protect itself, and the oil 
actually brought more than it was apçarently willing to give. 

The spécial charges under the English rule for storage> reloading, 
colonial t^x and charges' incident to the sale, amounted to about 
$600, and the above three éléments of loss would amount in ail to a 
loss of over $4,500, or much more thàïi 50 per cent, of thé sound 
value of the oil. If loss by actuali leakage be deemed wholly exclud- 
ed by the policy, contrary to the view above expressed, and, that loss 
be reckoned at 25 per cent., according to Forster's testimony, the 
loss from unmarketable condition would still be upwardsof $1,500; 
and this with the other two items would raake an aggregate of over 
$4,ooo,-r-consîderably exceeding 50 per cent, of the sound value. 

If the proofs presented to the court left any reasonable doubt 
whether the oil's share of the gênerai average expenses, together 
with its own pafticular aver^ige and the spécial charges that are un- 
doubtedly covered by the ^policyi ; amounted to 50. per cent, of its 
value, the proper course would be to send this matter to a référée for 
careful adjustment by an expert. But there seems to me no doubt 
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that the loss oa the ofl, even with ail the limitations that can be 
admitted as reasonably possible, are in excess of 50 per cent. The 
adjustment of gênerai and particular average is, moreover, a work 
of great détail, and would involve so much further expense and delay, 
that without reasonable grounds for requiring it, no such référence 
should I think be ordèred, but a decree entered for the libelants as 
for a constructive total loss, with interest and costs. 
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(District Court, D. Massachusetts. July 15, 1901.) 

No. 1,154. 

L Carriers ov Passengbrs— Loss of Baggage— Evidence. 

Where a passenger's trunk, whlch when dellvered by her to a steam- 
shlp Company contained her wearing apparel, could not be found at the 
end of the voyage, and when afterwards forwarded to her was empty, 
and the company refused to glve any explanatlon, and when sued for the 
loss Introduced no évidence as to its care or treatment of the trunk 
while in its possession, the court is justified In flndlng that it was broken 
open and rifled by the company's servants. 

8. Samb^Law Govbrning Contbaot— Stipulation for Exemption feom Lia- 
BiLiTT for Négligence. 

A provision In a ticket, issued by an English steamshlp company to a 
passenger in the United States, for passage from an American to an 
English port, that the contract shall be govemed by the English law, 
Is ineffectuai to render valld a stipulation exempting the company from 
Uabllity for the négligence of its servants In respect to the passenger's 
baggage, whlch is contrary to the public pollcy of the United States. 

a. BAMK— LiABILITT for LOSS OF BaGGAGE— VaLIDITY OF LIMITATION. 

Conceding the right of a carrier to stipulate for a reasonable restric- 
tion of Its Uabllity for loss of a passenger's baggage, a provision limlt- 
Ing such Uabllity to $50, in a ticket for flrst-cabin passage across the 
Atlantic, In a first-class steamshlp, is not reasonable, and will not be 
enforced, «^specially where the provision was not called to the attention 
of the passenger, and the loss resulted from theft or conversion by the 
carrier's servants. 

In Admiralty. Action by passenger to recover for loss of baggage. 

Walter C. Cogswell, for libelant. 

Thomas J. Gargan and Sewell C. Brackett, for claimant. 

LOWELL, District Judge. In this case, the libelant, a passenger, 
delivered to the Dominion Steamship Company, at its dock in Bos- 
ton, alongside the steamship New England, a trunk containing suit- 
able wearing apparel for herself only. When she arrived at Liver- 
pool the trunk was not to be found, but several days later was for- 
warded to the address she had left with the company's agent at 
Liverpool. At the time she received the trunk its lock had been 
tampered with, and when that was forced the trunk was found empty. 
The steamship company, though pressed in correspondence by the 
libelant, and though challenged in open court, failed to explain the 
delay in delivery, or to introduce any évidence concerning the treat- 
ment of the trunk while detained in its hands. This failure of the 
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lj|)elçe to întroduce . évidence; within its sole possession justifies the 
cjourt in fjnding that the trunk was Jbroken open and rifled; by the 
Cpînpa.ny's servants, and that 1;hjs fact became known to the man- 
agers. Whether the conversion occurred in Boston, at sea, or în 
the British dominions does nqt appear. The infererice regarding 
the conversion is strengthened by, the discourteous letters written by 
the company's managers in Ljvejrpool to the lihelant, a woman 
traveling alone, when she pressed them with inconvénient questions. 

The passenger ticket stated O.n its face, and above the signature 
of the company's agent : 

"The Company wlll use ail reasonable means to Insure the ship being sent 
to sea In a seaworthy state and well found, but is net otherwise liable for 
loss of, or injury to,;thÇ;, passenger or hls luggage, or delay in the voyage, 
whether arlsing from act of God, queen's enemles, périls of the sea, rlvers, or 
navigation, barratry or négligence of the company's servants (whether on 
board the steamer or on shore), defect in the steamer, her maehinery, gear, 
or flttings, or from any'ôther cause of whatsoever nature. The passenger 
shall not be Uable, la respect 'et his luggàge or personal efiCects, to pay, or to 
be entitled to receive, any gênerai aVerage contribution. It is f urther 
agreed that the eompany shall not be held liable in excess of fifty dollars 
foi* loss 6v Injury to specie, moneyi Jewelry, bullion, precious stones, or 
other valuables (uniess théy are glven ï6 the purser, and a spécial receipt 
giVen theref or), or loss of or injury to baggage, uniess the value of the 
same be declared before shlpment, and freight paid accordingly. It is fur- 
ther agreed that passeng^rs Bhall see that baggage required during the voy- 
age shall be distinetly labeled, and, in the event of neglectlng so to do, the 
Company sliall in no manner be held liable for its loss or delay in delivery. 
It la further agreed that ail questions arlsing on this contract shall be de- 
clded according to Ènglish law." 

According to the English law, common carriers may exempt them- 
selves by express contract from responsibility for losses occasibned 
by the négligence of their servants. By the law of this country, as 
laid down in the opinions of the suprême court, such an express 
contract is contrary to public policy, and consequently void. "It 
may- theref or e be assumed that the stipulation now in question [a 
stipulation similar to that contained in the clause of the ticket first 
above quoted], though invalid by our law, would be valid according 
to the law of Great Britain." Liverpool & G. W. S. Co. v. Phénix 
Ins. Co., 129 U. S. 397,;447, 9 Sup. Ct* 469, 474, 32 L. Ed. 788, 794. 

This court has therefore first to^ détermine whether the question 
of public policy is to be answered according to English opinion or 
that prévalent in the fédéral courts. In spite of the clause of the 
ticket last quoted, Judge Nelson held in this district that the E'nglish 
law did not govern, and that the attempt to exempt the eompany 
from liability for the négligence of its servants had failed. The lowa, 
50 Fed. (D. C.) 561. The matter has not been determined by the 
suprême court, though discussed by that court more than once. In 
Liverpool & G. W. S. Go. v. Phénix Ins. Co., 129 U. S. 397, 9 Sup. 
Ct. 469, 32 L. Ed. 788, much stress was laid upon the intention of the 
parties in determining what law was to govern ; but on page 462, 129 
U. S., page 479, 9 Sup. Ct., and page;799,:32 L,. Ed., it was expressly 
stated that "the, présent case does npt require uç to détermine what 
efFect the courts of the United States should give to this contract 
if it had expressly provided that any question arising under it should 
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Ee governed by the law of England." In Companîa de Navigacion 
la Flécha v. Brauer, i68 U. S. 104, 118, 18 Sup. Ct. 12, 42 L. Ed. 
398, the suprême court again expressly declined to pass on the ques- 
tion, while citing several cases which support Judge Nelson's décision 
in The lowa. In Knott v. Worsted Botany Mills, 179 U. S. 69, 21 
Sup. Ct. 30, 45 L. Ed. 90, a stipulation that, the law of England 
should govern was held ineffective against the provisions of the Har- 
ter act; and in Calderon v. Steamship Co,., 170 U. S. 272, 18 Sup Ct. 
588, 42 L. Ed. 1033, the public policy of this country expressed in 
the Harter act was likened to the gênerai public policy which pre- 
vents a carrier from exempting himself from liability for his servant's 
négligence. In the inferior fédéral courts the weight of authority 
is with Judge Nelson. The lowa was expressly approved in Worsted 
Mills V. Knott^27 C. C. A. 326, 82 Fed. 471, by the circuit court ofap- 
peals for the Second circuit. A like provision inserted in a passenger's 
ticket between Belgium and New York, the steamer being American, 
was held void by the same court in The Kensington, 36 C. C. A. 533, 
94 Fed. 885. See, also, The Energia (D. C.) 56 Fed. 124; Lewisohn 
V. Steamship Co. (D. C.) 56 Fed. 602 ; The Hugo (D. C.) 57 Fed.; 403 ; 
The Glenmavis (D. C.) 69 Fed. 472. The authority of thèse cases 
outweighs that of The Oranmore (D. C.) 24 Fed. 922, which was 
afïirmed in the circuit court, without any statement of reasons, by 
Judge Bond. 92 Fed. 396. The opinion of Judge Morris in the 
last-mentioned case treats the matter as one to be determined by the 
intention of the parties; but, as was said by Judge Butler in The 
Glenmavis: 

"Th9 Intent of the parties In thIs regard as thua expressed Is there- 
(ore immaterial. In every instance where the courts hâve declared such 
stipulations void, it has, of course, been against the express agreement of 
the parties. We hâve determined that such contracts are harmful and 
wrong; that they tend to encourage négligence, and justlfy oppression; that 
they affect Injurlously, not only the immédiate parties, but the public at 
large; and that they are therefore unlawfuL" 69 Fed. 476. 

It is true that in The Majestic, 9 C, C. A. 161, 60 Fed. 624, it was 
held that where the steamer was English, and the contract made 
in England, the English law governed, and was enforceable in the 
fédéral courts, in spite of the public policy of the United States; 
and this even in the absence of a clause expressly providing for the 
application of the E'ngUsh law. The suprême court, in reversing 
the décision of the circuit court of appeals for the Second circuit, 
treated the question as an open one by holding that the English and 
American law was the same when apphed to the facts of the particu- 
lar case. The Majestic, 166 U. S. 375, 17 Sup. Ct. 597, 41 L. Ed. 
1039. The suprême court has not decided that the English law 
ever can be made to govern in an action brought in a fédéral court, 
so as to exempt a carrier from liability for his servant's négligence. 
And it has implied the contrary in The Queen of the Pacific, 180 
U. S. 49, 56, 57, 21 Sup. Ct. 278, 45 L. Ed. -419. The circuit court of 
appeals for the Second circuit, which decided Knott v. Botany Mills 
and The Kensington after deciding The Majestic, did not détermine 
in the earlier case that, if the contract be made in this country, it 
110 F.— 27 
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is pÔSJifîëïô'b^ëh'îdéthe public polfcy^ this cbùhlry byàstîfiuk^ 
tion tnat'thë cotitràct shall be goVèi'ned by the law of England. The 
cdtirt mérely à^r«td With thè remaTk of Judge Brown: "It is tio part 
of thç law or poKcy Ôïthis country to invalidàte the contracts of par- 
ties lâwfujly ma:de abtt)ad; so far as respects performance there, the 
acts beitae^ neither crimînal by our laW nbr mala in se." The Trinacria 
(D. C) 42 Ped. 863, 864. Upon the whole, the weight, both of au- 
thorîty and of sbunil feiasoning, rendcrs inefïectual the stipulation 
ref erred to, and the United States hiff goVems this case. Folio wing 
The RoSédàle (D. G.) 88 Fed. 324, affirmed 92 Fed. 1021, and The 
Kensingtôn, 94 Fed. 88(7; the court holds that the Harter act is inap- 
plicable to, this case. ' 

In The Kensingtôn, abové cited, it was held that, while a steamship 
compahy could not byatiydevice exempt itself from liiibility for the 
négligence of its servants, yet it might, without èffending the public 
policy of this country, limit the extent of that liâbility for injury 
to thé ba^gage of a second-dass passenger by the foUowing clause : 

"The BBlpoWBer or agent shall not, nhder any clrcumstances, be llable for 
any losti'or délay of, or injury to, passengers' baggage carrled under this 
ticket beyona the sum of 250 francs, at whlch such baggàge Is hereby valued, 
tinless a bUl of ladlng or recftipt be glven therefor, and frelght paid In ad- 
yance on the excess value at the rate of one per cent, or Its équivalent" 94 
ted. 886. 

The court of appeals held that tbîs limitation of 250 francs was 
reasonablc, eVen by thë law of this country. It should be noticed 
that the clause in The Kensingtôn contained an express valuation of 
the baggage at 250 francs,, while no valuation is expressly stated in 
the ticket hère in question. A valuation agreed on by both parties 
is in^ some cases taken as a reason for permitting the carrier to limit 
hiis liâbility, "The plaintiffs having represented and agreed that the 
gôods are of a specified value, and having thus obtained the benefit 
of a diminished rate of transportation, are now estopped to claim, in 
contradiction of their représentation and agreement, that the goods 
are of a greater value." Graves v. Railroad Co., 137 Mass. 33, 34, 
50 Am. Rep. 282, 283. "There is no justice in allowing the shipper to 
be paid a large value for an article which he has induced the carrier 
to take at a low rate of freight on the assertion and agreement that 
its value is a less sum than that claimed after a loss." Hart v. Rail- 
road Co., 112 U. S. 331, 340, 5 Sup. Gt. 151, 155, 28 L. Ed. 717, 721. 
From the opinion of the circuit court of appeals in The Majestic, 
however, it appears that the court did not consider a formai valua- 
tion to be a necessary élément of the carrier's limited liâbility. To 
make a case turn on the présence or absence of the formai words, 
"at which the baggage is herebj^ valued," is to sacrifice substance to 
form. Let it be assumed, therefore, that in the case at bar the libelee 
might hâve reasonably limited its liâbility for its servants' négligence, 
though it could not hâve escaped frOm that liâbility altogether. 
: The clause in the case at bar provides, in substance, that a re- 
covery shall be limited to $sb, ûnless extra freight is paid. To be 
valid, this must be a "reasonable" stipulation. Hart v. Railroad Co. ; 
The Majestic, above cited; Railroad Co. v. Fraloff, 100 U. S. 24, 
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25 L. Ed. 531. The Word "reasonable" implies a relation to jome 
condition or requirement. It was argued that the stipulatio.i was 
reasonable, because the passenger could recover the total value of 
the baggage lest by declaring that value and paying extra freJght. 
While forbidding a shipper to exempt himself from ail liabilitj for 
his servants' négligence, a court might yet hold that public policy did 
not forbid him to exempt himself from such Hability where the value 
of the property had not been expressly declared and extra freight' 
paid thereon. In Calderon v. Steamship Co., above cited, it was 
decided, however, that even this limited exemption from liability is 
against public policy. If, then, a carrier may not exempt himself 
from ail liability for damage to baggage, even where extra freight 
has not been paid thereon, and may yet limit that liabihty to a rea- 
sonable sum, what is the condition or requirement regarding which 
the attribute "reasonable" is to be predicated? It appears to me 
clear, both from common sensé and from the cases, that a reasonable 
limit must be that limit which a passenger may reasonably be expect- 
ed to observe, — the limit of the value of the baggage ordinarily car- 
ried by a passenger under the circumstances supposed. "If the value 
thus disclosed exceeds that which the passenger may reasonably de- 
mand to be transported as baggage without extra compensation, the 
carrier, at its option, can make such additional charge as the risk 
fairly justifies." "To the extent, therefore, that the articles carried 
by the passenger for his personal use exceed in quantity and value 
such as are ordinarily or usually carried by passengers of like station 
and pursuing like journeys, they are not baggage for which the car- 
rier, by gênerai law, is responsible as insurer." Railroad Co. v. 
Fralofif, 100 U. S. 24, 27, 29, 25 L. Ed. 531, 534. 

In The Majestic^ 166 U. S. 375, 17 Sup. Ct. 597, 41 L. Ed. 1039, 
the suprême court expressed a doubt if a limitation of $50 was rea- 
sonable in the case of a first-cabin passenger crossing the Atlantic 
in a first-class steamer. In The Kensington, above cited, it was held 
that a limit of $50 was reasonable in the case of a second-cabin 
passenger crossing the Atlantic in a steamer of a somewhat inferior 
grade. I believe that 19 adult first-cabin passengers out of 20 who 
cross the Atlantic by a steamer like the New England carry personal 
effects of a value greater than $50. Therefore the limit of $50 ap- 
pears to me unreasonable. That a $100 limit is reasonable in the 
case of a passenger on a Fall River steamboat, as decided by Judge 
Brown in The Priscilla (D. C.) 106 Fed. 739, appears to me plain. I 
hold, therefore, that the contract in the case at bar is governed by the 
law of the United States, and that by the United States law the ex- 
emption from ail liability is excluded, and the limitation of liability 
to $50 is unreasonable. It should be added that in The Majestic, 166 
U. S. 375, 17 Sup. Ct. 597, 41 L. Ed. 1039, at page 386, 166 U. S., 
page 602, 17 Sup. Ct., and page 1043, 4i L. Evl., the suprême court 
declared its agreement with the foUowing statement made in Hender- 
son v. Stevenson, L,. R. 2 H. L. Se. 470 : "When a company desires 
to impose spécial and most stringent terms upon its customers, in 
exonération of its own liability, there is nothing iinreasonable in re- 
quiring that those terms shall be distinctly declared and deliberately 
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accepted." If this stateniènt be literally correct, The Kensîngton 
was decided erroneously,' fW/no' *'deliberate acceptance" of thé Hmita- 
tion was therè éhowA: Itl the fcas'e at bar the ticket was not deliv- 
ered to the husband of the libelant at the time he paid the passage 
money, but was réceiyed by him from the company two days later, 
inclosed in an envelope. Neither the libelant nor her husband ever 
.examined the ticket or fever "deliberately acbepted" its terms. It 
should be added, further, that it is doubtful if any limitation which 
seeks to protect a company, iiot from the négligence, but from the 
theft or conversion of its servants, is consonant with public policy. 
Interlocutory decree for the libelant, damages to be assessed in ac- 
cordance with the opinion. 



NOED-DMJTSCHEE LLOYD T. PRESIDENT, ETC., OF INSURANCE 00. 
OP NOBTH AMERICA. 

(Circuit Court of Appeals, Pourth Circuit July 6, 1901.) 

No. 408. 

1. Shipping— Loss OF Cargo— UNeiA-woRTHiNESS op Lighter. 

A lighter, so constructed that the présence of any water In the hold 
rendered it unstable when loaded, which orertumed shortly after being 
loaded, when the weather was ' eleàr, the wind Ught, and the water 
smooth eScept from a sUght swèil eaused by a passing steamer, by rea- 
'8on of water enterlng her hold: through seams which were tnsufflciently 
calked, must be held unseawprthy when loaded. 

?. SAME-tDuB DrLIGENCE— Hartbr ÀÇT. 

Due diligence to make a yessel seaworthy at the commencement of her 
voyage, which will entltle the carrier to the exemptions glven by sec- 
tion 3 of the Harter act, must be éxércised in the work itself, and not 
merely in the sélection of agents to. do the work, and must be adéquate 
to accompUsh the resuit intended; «xcept as to latent defects not dis- 
coverable by ttie utmost diligence. Due diligence was not eserclsed 
to make a lighter seaworthy and fit for the business lu which it was 
employed, where the seams weré sb împroperly calked that they opened 
and adrhltted water into the, hold when the boat was rocked by n 
slight swell from a passing steamer; the defect being one which could 
hâve been dlscbvered by examinatlon. , 
8. Samb— Action FOB Loss of Gabgo^Right of Insdrbh to Maintain. 

• Where a marine insurer recogiiizés the validlty of an oral agreement 
' With the holder ot an open pollCy that It should be held to cover ail 

: grain shipped by the insured, whether reported bef ore or after loading, 
and pays a loss arlslng from the sinking of a lighter employed by a 
ship In loading; grain of the insured, It is subrogated to the shlpper's 
rlght of action agalnst the cattiei to recover for the loss, and it is no 
defenise to such action that It toad not been notifled of the risk nor re- 

; ceived the premium thèrefor at the time of the loss, and might hâve suc- 
cessfully resjsted payment under the terms of its i)ollcy. 

Appeal frotn the District Gourt of the United States for the Dis- 
trict of Mgryland. 

PàiT & Son, merchants in. Baltimore, arranged with Schumacher & Oo., 
agents of the Nord-Deutseher Lloyd, a steamship company organized Un- 
der the laws of the empire of Germany, for the carriage of 0,000 quarters 
of corn from Baltimore to Bremen, aud it was verbally agreed that the 
steamship company would transport sald corn for a, certain freight, from 
port to pol-t, sùbject, in ail respects, to the terms and conditions of the 
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blll of lading, -wliich had theretofore been adopted and was then in use 
between the steamshlp company and the grain sliippers of Baltimore. By 
the custom of the port grain was loaded Into shlps either at the elevator, 
or transported from the elevator to the wharves, where shlps might lie. 
In lighters, at the expense of the shlps. Thls grain was dellvered at the 
Canton elevator to lighters selected by the steamship company, and at its 
expense, to be carried across the bay to the steamshlp H. H. Mêler. 6,14.8 
bushels of corn, of the value of $2,290.47, was dellvered on the morning of 
July 29th, and loaded upon lighter No. 154, and the testlmony shows that 
it was properly loaded. The lighter, with others of the same class, was 
to hâve been towed across the bay by a tug. Whlle awalting the loading 
of the other lighters, and In being puUed away from the pler, the Unes 
sllpped off the bltts, and the lighter drifted eut into the stream some 200 
or 300 feet from the end of the pier, at whlch point It began to rock, and 
the Ughterman aboard testifled that he grabbed hls shovel and tried to 
trlm It, but could not get It up. He then grabbed his pump, and commenced 
pumplng. About this tlme the captaln of one of the company's tugs, see- 
Ing that there was some trouble, went to the assistance of the lighter, 
jumped aboard, and loolted down the hold, saying that there was no use 
to pump, that It had sprung a leak, and water was pourlng In, and told 
the Ughterman to get off, shortly after whlch the lighter turned over and 
sank. The captaln of the tug Walter, owned by the same company whlch 
owned the lighter, testifled that when he flrst saw it "she was taklng a 
klnd of roU"; that he went aboard, saw that it had a great deal of water 
in It and was listing, and the grain was plled up against the slde of the 
house, and that It was too far gone for him to do anythlng to save it. 
There was testlmony that the steamship Louise, a slde-wheel excursion 
steamer, had passed near the end of the dock, and had gone to a pler 
just below, shortly before the disaster, though many witnesses who were 
in position to see had not notieed her, and the men aboard the lighter tes- 
tifled that the "wobbllng" of the lighter had been caused by the swell from 
the passing steamer. It is probable that there was some swell, but It is 
not likely to hâve been very considérable; for the steamer must hâve 
passed thls point at a slow rate of speed, as she entered a dock but one 
below the elevator, and the most crédible witness testifled that she was 
lylng at the dock when the lighter turned over. It was a brlght summer 
day, and there was but a llght wlnd. The flnding of the court below, 
whlch is fully sustalned by the testlmony, Is that this disaster was not 
caused by "any unusual occurrence, or anythlng that could In any sensé 
be called a danger of the sea, and the resuit follows that It must hâve hap- 
pened either because the lighter was unflt for the duty undertaken to be 
performed by It, or was leaking whlle she was at the elevator wharf, or 
had sueh a defect in her that the sllght roU caused by the swell brought 
some defectlve portion of her under the water, and the water leaked In 
through the defect. There is no other explanatlon that suggests Itself as 
possible. The ordinary swell from a passing steamboat is one of the most 
common things that lighters in the harbor hâve to encounter, and cer- 
tainly a lighter which was not sufflcient to withstand for a few minutes 
such a swell as was created on this morning, judeing from the testlmony 
of ail witnesses as to its extent, was unflt, for some reason or other, to 
perform the service of taklng a load of corn across the harbor." 

The lighter was 72 ft. 6 in. long, 22 ft. 6 in. wide, and C ft. 6 lu. deep. 
tlnloaded, it would draw about 14 or 15 inches of water; when fully loaded, 
It wonld hâve about 18 inches free board. There was a house built on it, 
wlth hatches, Into which the grain was run, ail of the grain belng on the 
main deek, and a shallow hold undemeath, In whlch no cargo was carried. 
It was flat-bottomed, and in construction slmllar to the scows and lighters 
whlch were in common use in the harbor of Baltimore. It was built In 
1893, and, the testlmony shows, had been kept in good order; had been 
Injured In November, 1898, by belng crushed against a pier In a gale of 
wlnd, and was then thoroughly repaired; and, the testlmony shows, had 
been inspected In May, 1899, by a marine superintendent of one of the 
largest ship merchants and brokers, and also by an inspector of under- 
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wrlters and another marine surveyor. They testifled that It -was In good, 
Sound condition, and flt for the trafflc for which It was used. ïhe^e wlt- 
nesses dld not testlfy that they hâd made a critical examination of her 
calklng. The gênerai manager of the Ughterage company testifled that 
when It was repalred, In May, 1899, It was not ealked. Several experts 
who were examlned testifled that In lighters of thls description any water 
în th« hold would tend to make them unstable; that a slight llst would cause 
the Water to flow to ooe slde, and give a cant, and with a deeb cargo of 
gràlh la bulk thls tendency would naturally be aggravated. Their opin- 
ion waS that the overturnlbg was due to water In the hold. The men lu 
the lightet testifled that they examlned the hold before It left the dock, 
and that there was no water In it. AU of the testimony shows that water 
was pèurlng In Just beloW the fonder streak, after It began to rock, while 
ont in the stream. After thls disaster it wâs repalred by the Speddea Marine 
Railway Company, and thélr bill for repâilrs» amounting to $200, Is in évi- 
dence, frbm whlch It appears that thë-greatèr part of thls blll was for 
calking: Parr & Son testifled that thls corn was insured under an open 
poUcy wlth the Insurance Company of North America, and that by agrée- 
ra ent of said company, both Terbally and In writing, ail grain shlpped by 
them in vessels loadlng elther gênerai càrgoes or full grain cargoes was 
Insured by that company, whether the same was reported before com- 
menclng to load or after finlshlng. The original pollcy of Insurance was 
dated in 1877, and the same had been mlslald, but what purported to be a 
copy of it was in évidence, and the letter of the manager and gênerai 
agent of the Insurance com|âny, contalning the agreement above set forth, 
Was offered in évidence. They presented a bill for the loss to the insurance 
company, aûd received payment therefor, givlng a written recelpt and a 
subrogation bf the rlghts of Insured. The decree was entered in the court 
below in favor of the Insurance company for the full amount clalmed. 

The appellent daims exemption f rom llabllity under the following clauses 
In the bill of lading: "It Is mutually agreed that the carrier shall hâve 
liberty to cprivey goods in lighters to and from the ship, and to discharge 
into lighters, at the risk of the owners of the goods." "It Is also mutually 
agreed that thls shlpment is subject to ail terms and provisions of, and 
ail exemptloits from llabllity eontained in, act of congress of United States 
approved Peb. 13, 1893." 27 Stat. 445. "It is also mutually agreed that 
the ship is tvarranted seaworthy only to the estent that the owners shall 
exercise due diligence to make It so." Ail of thèse défenses were presented 
In the court below, whlch, in a well-considered opinion (106 Ped. 973), over- 
ruled the same. The appellant also relies upon the ground that the Insur- 
ance company has no standing in court, ; as it claims that the testimony 
falled to show that the oom was Insured, and the payment of the money 
by the insurance company was a mère purchase of the clalm, whlch, un- 
der the law of the state of its création, It had no rlght to make. Thls dé- 
fense was also presented in the court below, but evidently was not consid- 
ered of much merlt, as the opinion f ails to notice It. 

A. H. Taylor and John P. Bruns (E. P. Keech, Jr., on the brief), 
for appellants. 
Arthur D. Foster and Francis S. Laws, for appellee. 

Before SIMONTON, Circuit Judge. and BRAWLEY and BOYD, 
District Judges. 

BRAWLEY, District Judge, after stating the case, delivered the 
opinion of the court. 

The case will beconsidered as if the corn had been delivered to 
the ship from the time it vyas placed on board the lighter, and that the 
carrier is entitled to ail benefitsv and is subject to ail requirements, of 
the contract, as stipulated in the bill of lading, although the appellee 
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contends that, under the facts presented, the corn not having reached 
the steamship H. H. Meier, the appellant is held to that high degree 
of diligence for custody, care, and proper delivery which is imposed 
by section i of the Harter act, that forbids any agreement whereby 
he may be relieved from liability for loss or damage arising from 
neghgence, fault, or failure. The appellee also contends that the 
stipulation in the bill of lading that "the carrier shall hâve liberty to 
convey goods in lighters to and from the ship, and to discharge into 
lighters at the risk of the owners of the goods," is severable, and that 
the latter clause applies only to the port of Bremen, where the dis- 
charge was to hâve been made, and where the testimony shows it 
was the custom to discharge into lighters at the port of Bremerhaven 
on account, of the Hght draft of water, and inability of the ship to 
proceed directly to Bremen. It is unnecessary to détermine thèse 
points, because, looking at the case from the point of view most 
favorable to the appellant, we cannot see how it can escape liabiiity ; 
for it cannot be claimed that the obligation to provide a seaworthy 
lighter is any less than the duty to, provide a seaworthy ship. Prior 
to the Harter act, the duty of shipowners to provide seaworthy ves- 
sels was absolute and unqualifîed. Their warranty "did not dépend 
on their knowledge or ignorance, their care or négligence." There 
is an obvious distinction between the duty of providing a seaworthy 
vessel which is subject to the inspection of the owner before she 
starts on a voyage, and the duty of navigation, which must necessarily 
be left to the discrétion of agents at sea and in foreign ports. Hence 
grew up the custom which allowed shipowners, by express agree- 
ment, to exonerate themselves from liability for the négligence of 
their agents, by inserting in bills of lading such clauses of exemption, 
the vahdity of which was sustained in courts of Great Britain, France, 
and Germany and in some of the states of this country; but, after 
long contention, the suprême court- of the United States held that it 
was against public policy to allow carriers to exonerate themselves 
from liability for the négligence of their agents. Such was the state 
of the law at the time of the passage of the Harter act, the main pur- 
pose of which was to relieve American shipowners of the disad- 
vantage sufifered in compétition with foreign shipowners, who could, 
by contract, exempt themselves from liability for the négligence of 
their agents and employés. It was within the compétence of con- 
gress to remove this disadvantage and to make a change in the 
standard of duty. The bill now known as the "Harter Act" was 
introduced in the house of représentatives, and, as it passed that body, 
made no change in the obligations imposed by then existing law, 
that the vessel should be in ail respects seaworthy. As amended in 
the senate and passed into law, if the owner shall "exercise due dili- 
gence to make the said vessel in ail respects seaworthy," etc., he is 
relieved of responsibility for damage or loss resulting from faults 
or errors in navigation and in the management of said vessel. As it 
now stands, the law permits the owner to relieve himself from the 
rigidity of the warranty of seawortmness, but there is nothing which 
lessens his obligation to exercise due diligence in ail respects at the 
inception of the voyage. 
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; One of the earliest cases jn the suprême court of the United Staïes, 
whefèîrî ^:h;è question of sëi^worthiness is considérée! in <;onnection 
witJi the îîarter act, is the Carib Prince, 170 U. S. 655, 18 Sup. Ct. 
753.4^' L.- Ed. 1181. In this case< which was first heard in the district 
court (63 î^ed. 266), it apljèars that thévessel was a new British 
stéàmsliij), built by builders pî the highest class, and the bill of lading, 
signêd ih a port governed tiy English laws, exonerated the ship from 
liâbîlity fotiftjuries arising from lateiit defects in hull, tackle, boilers, 
and' matHiièty. The damaçë was due to a latent defect in a rivet, 
arising frotti the fact that the quahty of the iron had been injured by 
toô mucif hàmmering at the tjïné it waâ annealed, After the construc- 
tion the tank had been testéd by hammer and by water pressure, and 
it was fbuhd t6bë tight, ari:d strorig enough to sustain the weight of 
water wheil not in motion; but when in motion the rivet proved insuf- 
ficient, and gave way, causing the dainage sued for. No' external ex- 
amination Would hâve discovered the defect. The court below held 
that the damage arbse from a latent defect within the exception in the 
bill of lading, âifid the libel was dismissed:; When the case went to the 
circuit court of àppeals the eflfect bf the.Harter act was considered by 
Judge Shipman, who déliverëd thé opinion, and afHrmed the deeree of 
the court bèlow. In the suprême court the decrees of the lower 
courts were reversed ; Justice White, who delivered the opinion, hold- 
ing that the exceptions in the bill of lading exempting the shipowner 
from loss or damage from latent defects did tiot operate to relieve him 
from damages caused by a state of unseaworthiness existing at the in- 
céption of the voyage ànd at the time the bill of lading was signed,and 
that that hkd been settled by the décision in The Caledbnia, 150 U. S. 
124, 15 Sùp. Ct. 537, 39 L,. Ed. 644, Which held that the clause in 
(Question operâted prospectively bnly, and did not relate to the condi- 
tion of seâworthiness existing at the commencement of a voyage. 
The principle upon which that ruling rested, said he, "was that clauses 
exempting the owner from a gênerai obligation of furnishing a sea- 
worthy vessel must be con'fined within strict limits, and were not to 
be extended by latitudinarian construction or forced implication, so 
as to comprehénd a state of unseaworthiness, whether patent or 
latent, existing at the commencement of a voyage." 

In The SilAfia, 171 U. S. 463, 19 Sup. Ct. 7, 43 L. Ed. 241, the dam- 
age was from water which came through one of the portholes. 
When she began her voyage, the weather being fair, the glass covers 
bnly were shut, the iron ones being left open for the purpose of light- 
ing the compartment. The iron shutters could easily be got at and 
clôsed when occasion required, but it appears that shortly after sail- 
ing the ship encountered heavy Vveather, and the glass cover of one 
of the ports was broken. The court held that the owners were en- 
titled to the benefits of the third section of the Harter act, because 
the neglect to close the iron covers of the ports was a fault or error 
in the management bf the ship; that the owners had not only exer- 
ciSed due diligence to thakë her seaworthy, but that she was actually 
seâworthy when she begân her voyage. Justice Gray, who delivered 
the opinion, uses this language: "It was adjudged by this court at 
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the last term that the act of congress of February 13, 1893, known as 
the 'Harter Act,' has not relieyed the owners of the ship from the 
duty of making her seaworthy at the begihning of her voyage," — 
citing The Carib Prince, supra. 

In The Indiana, 39 C. C. A. 197, 98 Fed. 637, the damage to the 
cargo was also from water coming through the portholes, the port 
being only 2 or 3 feet above the water hne. The facts, though simi- 
lar to those in The Silvia, are not precisely the same, and the court 
of appeals held that the ship was unseaworthy, and therefore Hable 
for the damages claimed. Upon appeal to the suprême court of the 
United States (not yet ofificiaUy reported) 21 Sup. Ct. 591, this decree 
was affirmed, and the court uses this language : 

"If the unseaworthlness is not a resuit of error or fault in management, 
the thlrd section does not apply; and, even if it were, the exemption still 
cannot obtain, unless it appears thé owner used due diligence to malte the 
vessel seaworthy. And It is said that the owner does exercise snch dili- 
gence by providing a vessel properly constructed and equlpped, and, while 
he is responsible for the mlsuse or nonuse of the structure or equlpment by 
hls shore agents, he exercises due diligence by a sélection of compétent 
sea agents, and that he Is not responsible for the action of the latter, al- 
though they produce unseaworthlness before the commencement of a voy- 
age. We cannot accède to a view which so completely destroys the gên- 
erai rule that seaworthiness at the commencement of a voyage is a condi- 
tion précèdent, and that fault in management is no défense when there 
is lacli, of due diligence before the vessel breaks ground. We do not think 
the shlpowner exercises due diligence, wlthin the meaning of thê act, 
by merely furnlshlng proper structure aAd equlpment; that the diligence 
required is diligence to make the ship in ail respects seaworthy, and that, 
in our judgment, means due diligence on the part of ail the owner's servants 
in the use of the equipment before the commencement of the voyage and 
until it is actually commenced." 

The Irrawaddy, 171 U. S. 192, 18 Sup. Ct. 831, 43 L. Ed. 130, did 
not turn upon the question of seaworthiness, but this expression from 
the opinion of Justice Shiras doubtless expresses the view of the su- 
prême court as to the gênerai purposes of the Harter act: 

"Plalnly, the main purposes of the act were to relieve the shlpowner from 
llabillty for latent defects not discoverable by the utmost care and dili- 
gence, and, in eveut that he has exercised due diligence to make his vessel 
seaworthy, it exempts him and the ship from responsibllity for damage or 
loss resulting from faults or errors in navigation or management." 

, And, so far as we can gather from the few cases which hâve been 
before that tribunal wherein the question of seaworthiness was the 
main question involved, we do not find that the rule requiring the 
highest degree of care in providing a seaworthy vessel has been re- 
laxed. The ship must be really fit to undergo the périls of the sea 
and other incidental risks to which she may be exposed. The obliga- 
tion of due diligence to make the ship seaworthy is in ail respects 
the same as before the Harter act, which does not èstablish any 
new rule of diligence. The shipowner cannot now, any more than 
before, rely^upon external appearances in place of known tests, nor 
can the mère sélection of compétent persons to inspect satisfy the 
requirement of due diligence. Proper repairs, equipment, and in- 
spection must be exercised in fact. 
In The Phœnicia (D. C.) 90 Fed. 117, the damage was due to a 
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leak in Qne of , the ordinary ports on the starboard side a lîttle above 
the waliér It^è. 'fethe bîHof ladîng it.was provided thàt the owner 
should not'be lîâbiè foC'iily latent 'â^ëtt.nor for àny accident of 
navigation occaéionëd by any négligence or fault of any of the serv- 
ants of the ship. . Being a German ship, thèse stipulations were valid 
under the German law. Jadge Bfown held that the évidence did 
not shovir the âctual cause of the leak with requisite or reasonable 
certaînty. . The brass ring that held the window of the port did not 
close tightly in thé rubber bed against which it shut. She was a new 
steamship, oh hé'r first voyage, and great pains had been taken to 
make her in evéry respect a first-class' ship. Whether this frame 
had been sprung by coritact wîth the stone gateways at Havre, or 
arose from sea péril, or wàs due to a misfitting blind, was not clear. 
It being shown that the only inspection and test apphed at Hamburg 
was to try the piiter blind to see if it would go in and out, and screw 
up tight against the glass door and inner cover, and inasmuch as 
other tests, such as the water test and chalk test, if applied, would 
hâve disclosed Whether or not the defect existed before the ship 
sailed, it was held that the burden of proof was upon the ship to show 
that the faulty conditions of the port, and conséquent leak, arose on 
the voyage ; citing The Edwin I. Morrison, 153 U. S. 199, 14 Sup. 
Ct. 823, 38 L. Ed. 688, where the Chief Justice, delivering the opinion, 
repeatedly states that it is for the owners to shoW affirmatively the 
safety and sufgciency of the ship's condition when she sails, by mak- 
• ingi.all ordinary and reasonable tests. If the détermination of the 
question of the ship's sufficiency is left in doubt, that doubt must be 
résolved agâihst the owners; the burden is upon them. 

In The Alvenà, 25 C. C. A. 261, 79 Fed. 974, a cargo of sugar was 
damaged by water coming through the bottom of the ship. This 
-hole was causéd by the côrrosive action of the sugar drainage upon 
the iron plate of the steamer. This côrrosive action being well 
knowri, iron steamers intending to càrry sugar cargoes ought to hâve, 
as the Alvena had in this case, a layer of Portland cernent covering 
the entire :bôttom where the sugar is expected to be stored, which 
làyer of cenlent should be kept solid and free from cracks. The ac- 
cepted explanation was that through some crack in the cernent the 
sugar drainage had worked down so as to corrode the plate beneath. 
The bill of lading stipulated against any liability, loss, or unseaworthi- 
'nëss of thé ship, provided ail reasonable means had been taken to 
make her seawbrthy. Thè sugar acid had eaten out a small hole 
about five inçhe:s in length by about three in breadth, and, except in 
that small spa.ce, was found to be in good condition. It was contend- 
ed in behalf of thë ship that the cément had been broken by some 
blow upon the outside. Thè court held that that rested upon con- 
jecture onjyi without such évidence of actual facts as was necessary 
tô sustain iî, and that did not dispense with proof of such inspection 
'6f the ship beforé commencement of the voyage as the nature of the 
ckèe admitted and required. The proof of inspection of the cément 
bottom before the commencement of the voyage was only of a gên- 
erai Character. Full inspection was not impracticable, but inconvén- 
ient, in that part of the ship. It wàs therefore decided that the acci- 
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dent arose from a lack of necessary repair at the time the crack 
occurred or of the requisite inspection afterwards. "For such fault 
the Harter act, even upon the broadest construction of it, aiïords 
no exemption of liability, even though the corrosive action of sugar 
drainage was one of its 'inhérent aualities.' The ship was bound to 
the exercise of due diligence before the commencement of the voyage 
to prevent the access of drainage to the iron plates." The decree of 
the district judge held the ship hable for the damage, and was sus- 
tained by the circuit court of appeals. 

Lighters, fit for the business in which they are employed, ought to 
hâve sufificient seaworthy stabihty to stand up, except under extraor- 
dinary circumstances. The weight of the évidence does not indicate 
any phénoménal cause for the capsizing. The weather was clear, the 
wind light, and the water smooth, except from a slight swell caused 
by a passing steamer, such as was to be expected always in the har- 
bor. The testimony shows that the lighter was of construction such as 
was ordinarily in use in Baltimore, but it cannot be claimed that any 
custom could validate the use of an unstable lighter. We are bound 
to conclude that the lighter was unseaworthy, and the only question 
that remains is whether due diligence was used to make her sea- 
worthy. By the third section of the Harter act, and by the spécial 
stipulation in the bill of lading that the ship was "warranted sea- 
worthy to the extent that the owner shall exercise due diligence to 
make her so," the shipowner is relieved from the warranty of abso- 
lute seaworthiness to which he was bound prior to the Harter act. 
The différence is important because it relieves the shipowner from 
responsibility for latent and undiscoverable defects, but the warranty 
of diligence remains. "Diligence" and "négligence" are relative 
terms, ând dépend on varying circumstances. Due diligence requires 
such watchful caution and foresight as the circumstances of the par- 
ticular service demand. It must be adéquate to the occasion. It 
must be due diligence in the work itself, and not merely in the sélec- 
tion of agents to do the work ; otherwise, shipowners might escape 
ail responsibility merely by selecting agents of good réputation, and 
would be relieved whether such agents exercised due care or not to 
make their vessel seaworthy, and any responsibility would be frittered 
away. We do not believe such was the intention of the act, and 
while it is in the power of congress to make a new standard of duty 
in this regard, and the courts ought to conform their décisions to a 
standard thus made, we are of opinion that the Harter act was not 
intended to relieve shipowners of responsibility for the furnishing 
of seaworthy ships, but was intended to provide that if they did fur- 
nish seaworthy ships they should then be relieved of responsibility 
for errors and faults of management when the ships were at sea, 
and beyond the eye and control of their owners. No construction 
should be given to the act which would relieve them of the duty of 
that vigilant anxiety and solicitude which is required to make their 
vessels seaworthy. Due diligence on the part of the owner to make 
the vessel seaworthy is a preliminary condition to the relief from 
faults or errors in management which are provided in section 3, and 
any f allure of duty in that regard by any of the owner's agents or 
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servants must be legally attributed to him. The testîmony in tlie 
case ijiakes it reasonably certain that the rocking of the lighter 
caused it to lèak, and that water pbùred in through seams belôw the 
deck. • The master df the tug, who went aboard of it, testified that the 
watèr wàs pouring in' underneàth the fender streaks. The testimony 
also;;shôws that, when repairs were made in the May preceding the 
disàster, the lighter wâs net calked; and the bill for repairs, made 
within two weeks after she was sunk and lifted, shows that the greater 
part of the bill for repairs was for calking. The experts testified 
that in lighters of this construction any water in the hold would 
render th'ein unstable. This was so obvions that such testimony was 
hardly needed. 

It is COiltehded by the appellant that, inasmuch as the lighter was 
allowed to get adrift by reason of négligence in allowing the lines 
to slip ofï' the bitts, thât Was a fault or error in navigation which re- 
lieves the bwner for losses arising from "dangers of the sea or other 
navigable Waters," ùndèr the third Section oî the Harter act. That 
the lighter might hâve been saved from disaster, if in tow of the tug, 
is a matter of conjecture, supported by some testimony; but the 
phrase "dangers of the sea" has a settled meaning, and cannot be 
held to include a danger'càused by a slight swell in the harbor caused 
by passittg steamers, Which was one of the ordinary occurrences in 
such waters, nor can it include a danger which would hâve been 
avoided or escaped if due diligence had been used in providing a sea- 
worthy yessel. It is obvions that the lighter wa,s not properly 
calked, and, if due dîligeiice hid been exercised in examining it, that 
; defect wôuld hâve bçeh discdvered. The slight rocking caused the 
seams to open, and thé Water pouring into the hold rendered it un- 
stable. Our examinatiôn of numeirous cases has not enabled us to 
fîhd one where leaking frofti such, â cause has been held to be a 
latent and undiscoveràble defect, and we are bound, therefore, to 
conclude that the' a^péllaét did iiot exercise due diligence in making 
its vessél seâwofthy,'af|d therefore haS not brought itself within the 
terms of thé Harter aCt, or of the spécial clause of its bill of lading 
■\yhich relieyes it of liability. 

The .bthèr grpund of dèfenSé is that no policy of insurance upon 
this glraih, was èver issuèd, , no premîutn paid before the loss, and 
therefore that the insuraijce cômpany was a meré volunteer, and that 
the purchase of tjie claim was ultra vires. Parr & Son had an open 
policy of insurahce dated Februafy 28, 1877 (No. 144,835). The 
original policy had been Ipst, but Wh.àt purports to hâve been a copy 
was in évidence. Thé îéttér from the manager of the insurance Com- 
pany was also in 6yid,èhCè, wherem, çonfirming a conversation with 
one of the firm, he says,': "I begjEo say that ail grain being shipped 
by you in vessels loadingèither général cargoes or full grain cargoes 
is insWred in the Insurance "Company of North America, whether re- 
ported to me before conii!tièncing to load or after finishing." Un- 
doubtedly Parr & Son béiieyéd^ that the grain was insured, and, 
under the arrangement With tiiè Manager and agent of the insurance 
compahy, the cpmpany believed that this grain was covered by the 
open policy. Expérience dôes not show that insurance companies 
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are swift to acknowledge obligations that are without légal fouilda- 
tion, and it is not to be lightly assumed that it would hâve paid the 
daim if it did not feel itself bound to do so. The claim for loss was 
presented to the instirance company, which paid the same, and took 
an assignment of the rights of the insured. Preliminary arrange- 
ments as to the amount and conditions of Insurance are necessarily, 
in nearly ail cases, made by agents, and such agents are, as the 
court says in Insurance Co. v. Coït, 20 Wall. 560, 22 L. Ed. 423, "by 
gênerai usage authorized to allow crédit for the premium ; its allow- 
ance does not impair the vahdity of the preliminary contract to in- 
sure." Whether the premium was actually paid before the loss is 
immaterial if, under arrangement with the agents and the gênerai 
course of business, the formai document was to be issued and pre- 
mium paid after the corn was aboard ship and reported. That there 
was such understanding and custom the testimony abundantly estab- 
lished, and a contract of this nature could hâve been enforced in a 
court of equity against the company. The ground upon which an 
insurance company is entitled to be subrogated to the rights of the 
assured is thus stated in Wager v. Insurance Co., 150 U. S. 99, 14 
Sup. Ct. 55, 37 L. Ed. 1013: 

"It Is too well settled by the authorities to admit of question that as be- 
t\^'een the common carrier of goods and an underwrlter upon them the lia- 
blllty to the owner for thelr loss or destruction is primarlly upon the carrier, 
while the liability of the insurer Is only secondary. The contract of the 
carrier may not be first in order of time, but it Is flrst and principal in 
Tiltimate liability. In respect to the ownership of the goods and the wlll 
incident thereto the owner and the insurer are considered but one person, 
having together the bénéficiai right to the indemnity due from the carrier 
for a breàch of his contract or for nonperformance of his légal duty. Stand- 
ing thus, as the insurer does, practlcally in the position of a surety stipu- 
lating that the goods shall not îse lost or injured in conséquence of the péril 
însured against, whenever he has indemnified the owner for the loss he Is 
entitled to ail the means of indemnity which the satisfled owner held against 
the party primarily liable. His right rests upon the familiar prlnciples of 
equity." 

The case does not require us to go into possible défenses that the 
insurance Company might hâve made. It cannot be material to the 
carrier with whom it litigates the question of négligence. In Sun 
Mut. Ins. Co. V. Mississippi Val. Transp. Co. (C. C.) 17 Fed. 919, 
the court said :' 

"I hold that, since the insurance conipany in this case saw fit to waive 
the objection and treatthé loss as within the policy by paying it, the carrier 
cannot be heard to object, for the reason that its liability to the shipper 
Is clear, and it is in no wise injured by belng called upon to niabe payment 
to the insurer. Such was the conclusion reaehed by Woods, circuit judge, in 
Insurance Go. y. The C. D., Jr.,1 Woods, 72, Fed. Cas. No. 7,051, and the 
doctrine seems to be entirely consonant with justice and equity. It would 
be contrary to the splrit of admiralty law, which procceds upon the prin- 
ciples of the broadest equity, to permit the carrier, -who is shown to be 
clearly liable to the shipper, to avail himself of ail the défenses which 
might hâve been interposed by the Insurance company, if sued in an action 
at law upon the policy." 

In the case cited from i Woods, Woods, circuit judge, said: 

"Hespondents further claim that having shown by the testimony, as they 
allège, that the insurance company was not legally bound to Indemnify tha 
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nsnied f6r th^ loss the latter suetained by the collision, therefore the libel- 
mts hâve no cause of action agalnst the responûènts, althoogh they hâve 
palfltthe lp!ss;,)t)ut I am of opinion that the authorities are adverse to this 
clalm, afld adppt the conclusion o£ the district Judge, and refer to the case o£ 
Thé Montlèèllo v. MoUison, 17 How. 152, 15 L. Ed. 68." 

Numerous cases might 'be cited to show the power of agents of 
insurance companies to bind their companies by oral contracts to 
waive payment of premiums and other conditions ànd forfaitures. 
Those questions do not arîse. The insurance cortipany, having ac- 
knowledged its obligation and paid the claim, is subrogated to ail 
rights of the insured. The Sidney (D. C.) 23 Fed, 89; Pearse v. 
Steamship Co. (D. C.) 24 Fed. 285. The decree of the district court 
is afËrmed. 



THE EUDORA. 

(District Court, E. D. Pênnsylvanla. June 22, 1901.) 

No. 25. 

1. Sbamen— AcT POR Protection op American Shamen— Construction and 

SCOPE. ; 

Section 24 of the act of December 21, 1898, "to amend the laws relat- 
Ing to American seamen, for the protection of sueh seamen, and pro- 
mote commerpe" (30 Stot. 763), which forblds the paymènt of a seaman's 
wages In advance to himself or to any other person, notwithstanding its 
further provision that "thls sec^on shall apply as well to foreign ves- 
sels as to, vessels of the United States, • * * provided that treatles 
in force between the United States and foreign nations do not conflict," 
does not apply to seamen, although American by blrth or naturallzatlon, 
who regularly ship upon a Britlsh vessel, and thereby become, for the 
time being, Britlsh seamen. 
a. SAMB— POWBB OP Congrkss— Crbwb op Foebign Ships. 

A foreign vessel is a part of the terrltory of the country to which she 
belongs, and, although she is subject to the laws of the United States 
in certain respects while in our ports, congress has no power to control 
her domestic atCalrs, such as the terms on which she shlps her crew, 
or the time or manner of thé payment of their wages, which are matters 
that properly eoncern the ship and crew alone, subject to the law of her 
flag. 

In Admiralty. Suit by seamen to recover wages. 

Jos, Hili Brinton, for libelants. 

Horace X. Gheyney and John F. Lewis, for resppndents. 

J. B. McPHERSON, District Judge. The parties to this suit hâve 
agreed upon the foUowing facts: 

"It is stipulated that at the argument of ihe above case the followlng facts 
shall be admltted wlth the same eflect as If proved by dépositions taken in 
accordance wlth the provisions of the Revlsed Statutes or the rules of this 
court: 

"(1) That the bark Eudora at the time herelnafter mentloned was à Brit- 
lsh vessel duly registered under the laws df Great Britain, and halling from 
the port of Halifax, Nova Scotla. 

"(2) That on January 22, 1900, the sald bark was in the port of New York, 
and, belng about to proceed to sea, B. M. Patterson, Edward Jansen, Sven 
Freeman, E. Thompson, Simon Andersen, and Cari Stevenson, the libelants, 
One or more of whom wére American cltizens, shipped as seamen thereon, 
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signing the wrltten shlpplng articles requlred by the Britlsh law, for 'a voy- 
age JromPortland, Maine, to Rio, and for any ports or places within the 
Umits of 65 degrees north and 70 degrees south latitude, trading to and fro 
as required, not to exceed twelve caleudar months, final port of discharge to 
be in the United States of America or Canada,' at the rate of 'one shilling 
for 45 days, and twenty dollars per month thereafter.' 

"(3) That at the time said shipping articles were signed the sum of twenty 
dollars was paid on account of each of the libelants, and with the consent of 
each of them, to the shipping agent through -w-hom they had been employed 
by the master of said bark. Said payments were made on account of in- 
debtedneas due by the said libelants to the shipping agent for board and for 
goods sold to them by him. 

"(4) That, as required by the laws of Great Britain, the said seamen were 
engagea in the présence of the British vice consul at the port of New York, 
and said contract was made with his sanction. 

"(5) That thereafter said vessel proceeded upon a voyage to Turk's Island, 
and thence to Philadelphia, when and where said voyage was completed and 
the said libelants were dlscharged; that during the whole time the libelants 
were in the service of said vessel they performed their duties as seamen; 
that at the time of the arrivai of said ship at Philadelphia, and at the time 
they were discharged, no wages were due to the libelants by the terms of 
the contract contained in said shipping articles. 

"(6) That the libelants each claim to recover the sum of $26.66%, being 
wages at the rate of $20 per month from the time of shipment on January 
22, 1900, until the date of their discharge on March 3, Î900. 

"(T) That Karl Svenson, one of the libelants, deslgnated in the libel as 
Cari Stevenson, has signed the shipping articles at the British consulate, 
in Philadelphia, acknowledging the recelpt of ail wages due him for said 
voyage, and freelng the bark from ail liability therefor. 

"(8) That proof of the law of Great Britain is waived, and H Is agreed 
that the law thereof as contained in the printed reports, statutes, and text- 
books shall be received with the same efCect as if regularly proved, subject, 
however, to the right of the libelants to object thereto upon any other ground 
than the mère f ormality of proof. 

"(9) The contract specified In said shipping articles, and the payment of 
said sum of twenty dollars to the said shipping agent, were not contrary 
to or prohibited by the laws of Great Britain; but it is admitted, for the pur- 
poses of this case, that said payment is contrary to the act of congress of De- 
cember 21, 1898, If that act Is properly applicable tb the contract in this 
case." 

The purpose of the suit is to obtain a décision upon the scope 
of section 24 of the act of December 21, 1898 (30 Stat. 763), which 
forbids the payment of a seaman's wages in advance to himself or 
to any other person, and especially to obtain a décision upon the 
scope of clause "f" of that section, which déclares ' "that this sec- 
tion shall apply as well to foreign vessels as to vessels of the United 
States ; and any master, owner, consignée or agent of any for- 
eign vessel, who haS viôlated its provisions, shall be liable to the 
same penalty that the master, owner or agent of a vessel of the 
United States would be for a similar violation, provided that trea- 
ties in force between the United States and foreign nations do not 
conflict." 

There is no formai treaty between Great Britain and the United 
States upon this subject, and the question tnust be dètermined by 
the application of gênerai légal principles. In my opinion, the suit 
cannot be maintained, for at least two of the reasons urged at the 
argument by counsel for the ship, namely: First, because the act 
of 1898 does not apply to the libelants; and, second, because it is 
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nOt witlyn the po>y«r of congress to regulate the internai affairs 
ofiavessel saiÙng Under a foreign flag. I regard both theise propo- 
aftibns as «stablished by the suprême court of the United States in 
Ross V. Mcîhtyre, 140 U. S, 4È^, M Sup. Ct. 897, 35 L. Ed. 581, 
and fQr that reason I shall not discuss them. It is enough, I think, 
merely to say in support of the first proposition that the act of 1898 
does iiot apply to the hbelants, becausç, thé statute, as its title dé- 
clares,!^ intendedto "ameiid the laws. relating to American seamen, 
for the protection of suchséamen, and promote commerce"; and it 
cannot, therefore, apply to seamen, even if they are American by 
birth or naturalization, that hâve fegularly shipped upon a British 
vessel, and hâve thereby become British seamen for the time being. 
In support of the second proposition, it may be added that a for-. 
eign vessel is a part of the territory of the country to which she be- 
longs, and that congress has no inhérent power to control or pre- 
scribe rules for her domestic affairs, §uch as the terras upon which 
she ships her crew, or the wages she agrées to pay. In certain re- 
spects, a foreign ship in ©ur ports is, no doubt, subject to the laws 
of the United States ; but the government and payment and treat- 
ment of the creW are matters that are properly held to concern the 
ship and the cf ew âlone, sufeject to thé law of the flag^. 
The libel must be disipissed, but without Gosts. 



THE KESTOR. 

Pistrlct Court, D. Delaware. August 7, 1901.) 

No. 616. 

SbaMbn— Pkkpatmbnt of Sbambn— Constitutional La-w. 
-, Section 24 of tlje ect of congress of December 21, 1898, .entltled "An 
■ act to amend the laws relatlng to American seamen, for the protection 
of such seamen, and to promote commerce" (30 Stat. 755), In prohibiting 
the prepayment of the wages of seamen, Js a çonstitutlonal enactment, 
. applying tô the prépaymAit On American soll or In American waters of 
tÊe wages of seamen, ■Who-are British subjects, êhipping in American 
ports, on British merchant,yessels;there being no treaty between the 
Unitêâ States and Great Brltaia inconsistent with such application. 
(SyUa!busby the Court) 

In Admiralty. 

Robert Penington and Joseph Hill Brînton, for libelant. 
Charles A j, Cuftis, for respondent. 

gRADFORD, District Jûdge. The libel in this case was filed 
by Wïiiiàrti Chambers àgairist the steamship Kestor for the recovery 
of seaman's wages. On September 2, 1899, ^hat vessel, being des- 
tiné^ on a voyage fropi Ba,itimore . to Mexico, Cuba and 'Phila- 
delphie, atid. thereafter on ànother voyage from Philadelphia to 
Cub^ ànd to some port in the United States north of Cape Hatteras, 
the litieiant signed shipping articles to serve on her as fireman. The 
wages he was to receive were stated in the articles as "one shilling 
fbr thé fîrst twenty days and thirty dollars per inonth afterwards." 
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On the day next foUowing that on which he signed the articles he 
entered on his employment and continued to serve in the capacity 
of fireman until he was discharged in Philadelphia November 19, 
1899, having served two months and seventeen days. At the time 
he was employed the Kestor was a British merchant vessel saihng 
under the British flag, and the libelant was a British subject. It is 
admitted that the libelant received on account of his wages for the 
two voyages money and supplies amounting to $20.82. The claim- 
ant contends that the balance due to the libelant, after deducting the 
above amount, was at the time of his discharge $36.18. At the time 
of his discharge the latter amount was tendered or ofïered to the 
libelant in full satisfaction of his claim ; but he refused to accept the 
same, alleging that he was entitled to receive $20 more than the sum 
so tendered or ofïered. It is admitted that the sum so tendered or 
offered and refused was deposited with the British consul at Phila- 
delphia November 21, 1899, subject to the order of the libelant, prior 
to the fàling of the libel in this cause, and that "subsequently the 
British consul forwarded the same to the L,ondon Board of Trade 
pursuant to the British Shipping Act to the crédit of said libelant." 
The basis on which the claimaht arrives at the amount admitted by 
him to be due to the libelant is that the latter was entitled to receive 
only $10 during the first month, $30 during the second month and 
$17 for the remaining seventeen days, amounting in the aggregate 
to $57, which, after deducting the crédit of $20.82, leaves a balance of 
$36.18. The libelant claims that, notwithstanding the language of 
the shipping articles, he was entitled to receive wages at the rate 
of $30 a month during the whole period of his service, and that allow- 
ing for the above crédit there was due to him at the time of his dis- 
charge $56.18. For the recovery of the latter amount with interest 
he filed his libel. 

By section 24 of the act of congress of December 21, 1898, entitled 
"An act to amend the laws relating to American seamen, for the pro- 
tection of such seamen, and to promote commerce" (30 Stat. 755), 
section 10 of the act of June 26, 1884, entitled "An act to remove 
certain burdens on the American merchant marine and encourage 
the American foreign carrying trade and for, other purposes" (23 
Stat. 53) j as amended by section 3 of the act of June 19, 1886, entitled 
"An act to abolish certain fées for officiai services to American ves- 
sels, and to amend the laws relating to shipping commissioners, sea- 
men, and owners of vessels, and for other purposes" (24 Stat. 79), 
was further amended so as to read, so far as inaterial to be consid- 
ered in connection with this case, as foUows: 

"Sec. 10. (a) That It shall be, and is hereby, made unlawful In any case 
to pay any seaman wages, lu advance of the time when he lias actually 
earned the same, or to pay such advànce wages to any other person. Any 
person pâylng such advance wages shall be deenied gullty of a misde- 
meanor, a:nd upon conviction shall be punished by a fine not less than four 
times the a,mount of the wages so adyanced, and may also be imprlsoned for 
a period not exceedlpg six months, at the discrétion of the court. The pay- 
ment of such advance' wages shall In no case, exceptlng as herein provided, 
absolve the vessel or the master or owner thereof from full payment of 
wages after the same shall hâve been actually earned, and shall be no 
défense to a libel, suit, or action for the recovery of such wages. If any per- 
110 F.— 28 
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Boi) shjiU demand ,or recelve, elther directly or indirectiy, f rom any seaman 
(Jr^othér persott seeklng employmènt as seaman, or froœ any persion dn his 
hehajf,. any rémunération whatever for provlding him witli employmeut, he 
B&all for eirery such ofCense be liable to a' penalty of not more tlian one 
iiundred doîlars. * * • (t) That thls section shall apply as well to for- 
eign vessels as to vessels of tïie TJnlted States; and any master, owner, con- 
signée, or agent of any forelgn vessel wlio bas Tiolated Its provision» shall be 
llable to. ithf^ isame: penalty thçit the master, ©wner, or agent pf a vessel of 
the United States would be for & similar yioiation: Provided, That treatles 
in force bet*een fhe United States and forelgn nations do not conflict." 

ThJs section, subject to certain exceptions and provisos not perti- 
nent in this cpnnection, makes it "unlawful in any case to pay any 
seaman wag^s in advance of the time when he has actually earned 
the same, or tb pay such advance wages to any other person," and 
provides thât such payment "shall in no case * * * absolve 
the vessel or the master or owner thereof from fuU payment of 
wages after the same shall hâve been aCtually earned, and shall 
be no défense to a libel, suit, or action for the recovery of such 
wages." The libelant contends that the provisions of the above 
section are applicable to thé prepayment of the wages of a British 
seàitnan emplpyed to serve on a British merchant vessel; that he 
wâs entitledto wages at the rate of $36' a month from the commence- 
ment of his service ; and that $20 of his wages for the first month 
Were paid by the master in violation of the statute. The claimant, 
qh the oth'et' Hând, contends thàt the statute was not intended 
tpafiplytô the. prepayment of the wages of a British seaman serv^ 
irip; on a British vessel; thât, if it was intended to hâve such âp- 
plic^ation, it was to that éxtent beyo'nd the powér of congress to 
ehàct; and that, bn the assumption that the statute is operative in 
s,uçli a case, ail the wages to which thè libelant was entitled were 
spécified in thé shipping articles and corisequently there was no 
violfition of the statute. According to a literal construction of the 
s'hijpping artitles the wages of the Tibdant were fixed at "one shill- 
ing for the first twenty days and thirty dollars per month after- 
wàrds." But this circumstanCe is not necessarily décisive of the 
case. A provision in a contract designed and. calculated to secure 
or facilitate the dbing of whàt by statute is declàred unlawful and 
made a ràisdemeanor f)unishablé by fiiié and imprisonment is a 
nùllity. Whatever may be thè fortn of such provision and howevèr 
innocent on its face, it inerîts and receivés the çOndemnation of the 
law, If the stîpulation'of"brié shilling for thé' first twenty days" 
was intended as a cover ïdr thé uftîawful prepayment of any por- 
tion' of the libelant's wages "to any other person," it was unlawful 
and void. It could derite no vitality f l'on! the fact that the libelant 
whèn signing the articles was of fuU âge and sound miiid. He 
could n.ot validly contract fbr the pf^çpâymeht bf his wages to him- 
self or to another. S.uch prepayment was denounced by the statute, 
on Ih* assumption that it is operatiVe in the case of British sea- 
meii shipping in American ports oli British vessels. If prior to the 
sigriitig, by the libelant of the shipping articles the parties regarded 
thirty dollars a month during the period of service as only a fair, 
reasonâble and just measure of compensation by way of wages, 
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and the libelant was îndttced by the master or by any other repré- 
sentative of the vessel to forego the receipt or consent to a re- 
linquishment of his right to a portion of such compensation by sub- 
mitting to a stipulation that he should receive for the first twenty days 
only one shilling, and if he was so induced with intent on the part of 
the master or such représentative to prepay within the limits of 
the United States the amount so sought to be relinquished or fore- 
gone to any person or persons other than the libelant, whether 
by way of bonus or commission for the furnishing of the libelant 
to the vessel, or by way of the settlement in whole or in part of 
any indebtedness contracted by the libelant, such intent was un- 
lawful and the amount so intended to be prepaid was "wages" within 
the true intent and meaning of the statute. For in such case it 
must be assumed that, were it not for such bonus, commission or 
indebtedness, the master would hâve undertaken to pay the libelant 
as wages what was regarded as the proper measure of compensation 
during the whole period of his employment, and no stipulation of 
one shilling for the fîrst twenty days would hâve been inserted 
in the articles. And in such case it is immaterial, in my opinion, 
whether the libelant was aware or ignorant of such unlawful in- 
tent on the part of the master or other représentative of the vessel. 
In either event the prepayment, in accomplishment of that unlawful 
purpose, of a portion of the wages to which he was primarily en- 
titled, was within the mischief at which the statute was aimed, if it 
be operative in the case of British subjects employed in American 
ports to serve as seamen on British merchant vessels, was a violation 
of its provisions, without légal efîfect as a payment, and cannot 
serve to relieve the vessel or master from liability to the libelant 
for the amount of wages so wrongfully applied. Those who attempt 
fraudulently to évade the provisions of a pénal statute usually re- 
sort to indirection, secrecy and concealment, and in most instances 
it is necessary mainly, if not whoUv, to rely on circurastances at- 
tending the transaction to shed light on its real nature. Direct 
évidence of the fraud is obtainable in comparatively few cases. There 
is no évidence showing or tending to show that $30 were in excess 
of just compensation to the libelant for a month's service, or that 
he was taken on trial for the first twenty days and his wages dur- 
ing that period accordingly fixed at one shilling; nor that he was 
incompétent. The libelant testifies that he was employed at $30 
a month, and that rate after the first twenty days was in fact provided 
for in the articles irrespective of the length of the service, and there 
is nothing, consistent with an innocent intent, to show any reason 
why the libelant's wages for the first twenty days should hâve 
been specified in the articles as one shilling. It is wholly unreason- 
able that such a discrimination between the rate of compensation 
for the first twenty days and the rate of compensation thereafter 
should hâve been arbitrarily made bona fide. Such a provision on 
its face requires a satisfactory explanation, but none has been given. 
On the contrary, the circumstances of the transaction négative the 
claim that the full amount of compensation which should become 
due to the libelant was specified in the articles. It is évident that 
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the master did,not regard one shilling as the real wages of the libel- 
ant forthelursttwenty days; for that amount has not been paid to 
him nor was it included in the sum offered or tendered to him 
at the time of hîs discharge. The idea that the libelant whose serv- 
ices were worth $30 a month was expected by the master to, serve 
for the first twenty. days without earning any compensation, either 
to be paid to him as wages, or otherwise to be applied in connection 
with his employmejQt, is inadmissible. It does not accord with the 
known rules of human conduct. The libelant is an illiterate man 
who can neither read nor write. Although he signed the articles 
with knowledge that there was a stipulation that he should receive 
one shilling for the first twenty days, it abundantly appears that he 
protested against the withholding of the $20 representing that période 
and regarded it as a wrongful déduction from his wages. A portion 
of his testimony is as follows : 

"Q. Where were you paid ofiC? A. I aln't paid oflC yet, sir. Q. Did you 
demand your money? A. I asiied the captain when I left Cuba and he 
wanted topay me olï S20 short, but I refused to take the money because he 
glve it to' a' boarding master. Q. Wheré was that refusai made? A. In 
Philadelphîa, sir. Q. Before whomî A. Brltish consul. Q. How much mon- 
ey was olïered to you? A. $36.18. Q. How.much money was coming to you? 
A. $56.18. ♦ ^ * Q. Did you or not at that time demand the payment 
of the sum of $56.18? À. I told him I wanted $56.18, and he would not give 
It and I tooli niy account of wage.s and went off. • * • Q. Did you hâve 
any further conversation vrith the consul? A. N6, sir. He said, 'You've 
been in a boarding-house before and you kuow right well what you are sigu- 
ing for. You are one of those boarding house liickers. Get out;' and I went 
eut • * * Q. Where did the dispute comp in, flrenian, betvreen you and 
the master abdut this twenty dollars? A. He wanted to deduct it from me. 
Q. Why did he daim thé right to deduct itî. A. That Is what I want to 
know. Q, Did "he not give ynu any reason î ■ A. No, sir. He said I signed for 
a shilling for the 8rst twenty days. Q. Well, did you mot?» A. Yes, sir. Q. 
Well then, it you signed for a shilling for the flrst twenty days why did you 
want $20.18 addltlonal to a shilling? A. I want to know where that money 
weiit, if he padd that money for me he had lio right to. Q. Now you say 
you signed for a shilling and:you waiit' $20.18 additional notwithstanding that? 
A. He reduced it $20. I want the $20, and not the eighteen cents at ail. 
* * * Q. ïou say tliat you were told by the British consul in Baltimore 
that you were to get a shilling for the flrst twenty days î A. Yes, sir." 

A portion of the testimony of ths' master, who was the only other 
witness than the libelant, is as follows: 

♦'Q.' 29. Where was he dischai-ged; betete what? A. At Philadelphîa. Q. 
30. Before the British consul in Philadelphîa? A. Yes, sir. Q. 31. Did he get 
W? money? A.; Itwas ofEered to-hlm.. Q- 32. How much? A. Thirty six 
dollars and eighteen cents. Q. 33. Di(^,he accept it? A. No, sir. Q. 34. 
What did he say as to accepting it? À. fie said it was wrong.' He said his 
account of wages was wi-ong. • * *" Q. 57. Whalt did' he state to you as 
the error in the account? A. While In the oonsul's Office, with the other men 
that appeared there, ihe was notsober. ; Hç seeroed to toesexcited and spoke 
about his account being -çvTong; tliat his- account of wages was wrong and 
somethlng about àdvances, and tljiàt lie had not had ail the money. But tlie 
c6iisul;orderied him out of the oi(fièe',as;he was not c|vll and did not conduct 
himeelf with courtesy." • / ^ 

Not only does it appear from ttë above testimony that the libelant 
regarded the refusai- to pay him for the first twenty days as a wrongful 
withholding frofti him of just compensation, but the testimony of 
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the master on cross examination strongly tends to show a violation 
of the statute. He testifies, in part, as follows : 

"X. 160. Who brought you Into contact witli the libelant in Baltimore? A. 
In what way do you mean? X. ISl. Any way you please? (Objccted to.) 
A. By an agent. X. 162. Who? A. ïou mean the name? X. 163. Yes? A. 
A représentative of the flrm of Goodhues — X. 164. And Tarley? A. I forget 
the other name. X. 165. Who are they? (Objected to.) A. People engaged 
in the shipping business. * * * X. 168. What is their business? A. His 
business is to assist in getting a crew. X. 169. And he assisted you, I sup- 
pose, in getting the libelant as a member of your crew? A. Yes. sir. X. 170. 
Under what agreement? (Objected to.) A. Prlvate terms. X. 171. What are 
those private termsV A. Commission. X. 172. What is the commission ? A. I 
décline to state. X. 173. I insist upon an answer unless you are wllling to 
swear that it will incriminate you? A. My answer is that my business with 
other people has nothing whatever to do with the plaintifC in this case. Mr. 
Brlnton: Mr. Vandegrift, I ask that you instruct the witness to answer the 
question. Mr. Vandegrift: I would sustain the witness in the position he 
has talîen. * * * X. 174. What was your agreement with the agent of 
Goodhues and Company with référence to the shipping of Chambers, the libel- 
ant, in this case, as a member of your crew, in Baltimore, on September sec- 
ond, 1899? Mr. Vandegrift: If you see fit to let me advise privately with 
the witness he may be willing to answer that question. Mr. Brinton: I hâve 
e^ery confidence, of course, in you, but I do not thinls it is quite the fair 
thing to do. Mr. Vandegrift: I thought we might overcome the dlfflculty, 
that is ail, if he could tell me what his position in the matter was. A. I dé- 
cline to give any one other than my owners any linowledge of my business, 
except what was offlcîally done In the consul's office in Baltimore on that 
occasion. X. 175. I insist upon an answer? A. I must décline to give an 
answer. 

Further, the claimant has not produced as a witness the consul 
at Baltimore, the consul at Philadelphia, or the shipping-master 
or agent, nor has he attempted to account for his failure to do so, 
although two, if not ail of them, it fairly may be assumed, would 
from their connection with the transaction hâve been important 
witnesses for him if his présent contention were founded on fact. 
On the whole I am satisfied that the insertion of the stipulation 
of one shilling for the fîrst twenty days was a mère cover for an 
attempted évasion of the statute, and that the master violated its 
provisions by paying in the port of Baltimore a portion of the 
libelant's wages in advance of the time when he actually earned the 
same to a person or persons oth€r than the libelant. 

I now corne to the question whether the statute was intended to 
apply to the case of British subjects shipping in the United States 
on British vèssels, in the absence of any treaty betvveen the United 
States and Great Britain inconsistent with such application. In 
U. S. V. Nelson (D. C.) loo Ped. 125, decided in the district court 
for the southern district of Alâbama, Judge Toulmin, with référence 
to the section in question, said : 

"That the statute applies to American seamen,— Americans whose avoca- 
tlou is that of mariner,— only, is, I think, cleàr." 

This is ail that was said on the subject and seems to hâve been 
obiter; as nothing appears in the case, as reported, from which it 
can be inferred that the question of the application of the statute to 
foreign seamen shipping on vessels in American ports was involved. 
In The Eudora, iio Fed. 430, in the district court for the Eastern 
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district of Penhéylvania, howevér, the point under discussion was 
directly decided. Judge McPliersbn said: 

"^he act of 1898 does not apply to the libelants beeause the statute, as its 
tltle déclares, is intended to *amend the lawç relatlng to American seamen, 
for the protection of such seamen, and promote commerce.' " 

Thèse are the only cases, se far as I am aware, in which it has 
been deçided or said that the statute applies to American seamen 
oiily, and in both of them the court evidently relied on its title in 
reachiiig that conclusion. It is well settled that the title of a statute 
may sûrhetimes be resorted to as tending to throw light upon the 
législative intent as to its scope and opération. U. S. v. Fisher, 2 
Cranch, 358, 386, 2 L. Ed. 304; Holy Trinity Church v. U. S., 143 
U. S. 457, 462, 12 Sup. Ct. 511, 36 L. Ed. 226; Coôsaw Min. Co. v. 
South Càrolina, 144 U. S. 550, 563, 12 Sup. Ct. 689, 36 L. Ed. 537; 
Knowlton V. Moore, 178 U. S. 41, 65, 20 Sup. Ct. 747, 44 L. Ed. 969. 
But to warrant such a course, its language must be ambiguous or 
otherwise doubtfui, or being plain, a literal construction would lead 
to such absurdity, hardship or injustice, as to render it irrational 
to impute to the législature an inten,t to produce or permit such 
a resuit. In U. S. v. Fisher, supra, the court through Chief Justice 
Marshall said : 

"Nelther party contends that the title of an act can control plain words In 
the body of the statute; and neither dénies that, taken with other parts, it 
may assist in removing ambigulties. Where the intent is plain, nothing is 
left to construction. Where the mind labors to dlscover the design of the 
législature it seizes everything from which aid can be derived; and in such 
case the title clalms a degrèe of notice, and wlll bave its due share of con- 
sidération." 

The language of the section under considération is plain and 
wholly free from ambiguity or other uncertainty. Except as therein 
provided, it is declared unlawful "in any case to pay any seaman 
wages in advance of the time when he has actually earned the same, 
or to pay such advance wages to any other person," and provides 
that "any person paying such advance: wages," shall be guilty of 
a misdemeanor. The words "any seaman" in the absence of re- 
striction apply as well to a foreign 9.S to- an American seaman. No 
such restriction is expressed in the statute. Nor would the enforce- 
ment of the provision according to its terms in the case of a foreign 
seaman work any hardship or injustice. Protection to seamen is one 
of the benefîcent purposes of the act, and the extension to foreign 
seamen shipping in American ports of the same protection as is 
accorded to American seamen involves no hardship or injustice to 
the former. In U. S. v. Fisher, it was held that section 5 of the act 
of March 3, 1797, giving a préférence to the United States in cases 
of insolvency was not confined to persons acçountable for public 
money, but extended to debtors of the United States generally. 
Yet the title of the act was "An act to prOvide more efïectually for 
the settlement of accounts between the United States and receivers 
of public money," and Chief Justice Marshall said: 

"The title of the act is unquestionably limited to 'receivers of public money'; 
a term -which undonbtedly excludes the défendant in the présent case." 
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But the language of the section applied to "any revenue officer, 
or other person, hereafter becoming indebted to the United States 
by bond or otherwise" who should become insolvent or whose assets 
after his death should be insufficient to pay ail debts due from the 
deceased. The court in discussing the section said: 

"That thèse words, taken In thelr natural and usual sensé, would embrace 
the case before the court, seems not to be controverted. 'Any revenue offlcer, 
or other person, hereafter becoming Indebted to the United States by bond or 
otherwise,' is a description of persons, whlch, if neither explained or restrlcted 
by other words or circumstances, would comprehend every debtor of the pub- 
lic, however his debt might hâve been contracted." 

In the présent case a fortiori the title should not be held to con- 
trol the plain language of the section and restrict the words "any 
seaman" to "any American seaman." In U. S. v. Fisher, the title 
was "unquestionably Hmited to 'receivers of public money.' " Hère 
the title is "An act to amend the laws relating to American seamen, 
for the protection of such seamen, and to promote commerce." 
The act contains twenty six sections, most of which beyond con- 
troversy apply to foreign as well as American seamen employed 
on American vessels. Those sections in which no discrimination 
is made between foreign and American seamen clearly are in har- 
mony with the title of the act and were intended "to promote com- 
merce," and, as will presently be shown, were in their application 
to foreign as well as American seamen principally intended "for the 
protection" of the latter. The section under considération admittedly 
was intended to apply to the prepàyment of the wages of an Ameri- 
can seaman shipping in an American port on an American merchant 
vessel; and no reason is perceived why the words "any seaman" as 
employed in the section should be so wrested from their "natural 
and usual sensé" as to exclude a foreign seaman shipping hère on 
such an American vessel, or why the application of its provisions in 
such case would not be quite as much in harmony with the title of the 
act as are niany of the other sections which do not discriminate be- 
tween foreign and American seamen employed on American vessels. 
The case before the court is one in which a British seaman shipped 
in an American port on a British vessel. It is expressly provided 
that the section shâll apply "as well to foreign vessels as to vessels 
of the United States" provided "that treaties in force between the 
United States and foreign nations do not conflict." There is, so far 
as I am aware, no confiicting treaty betvveen the United States and 
Great Britain. It is not controverted th'àt the section was intended 
to apply to the case of an American seaman shipping in an American 
port on a British vessel; but it is claimed that it was not intended 
to apply to a British seaman shipping hère on such a vessel. Cer- 
tainly the language of the section is broad eiiough to cover such 
a case, and if, as hereafter àppears, its application to such cases 
woUld operate for the protection ôf American seamen, it would 
accord not only with the title of the act, but with the plain terms 
of the section, so to apply it. A review of the législation on the sub- 
ject affords very persuasive évidence that the words "any seaman" 
as used in the section were the deliberate and well considered ex- 
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pression of Çoftgfess, întehded to îiave their usual and natufkl effect 
atiid" conseqtièntry to apply to seamen regardless of their nationality. 
Section là of the act of June 26, 1884^ entitled "An act to remove 
certain burdens on the American merchant marine and encourage 
the American foreign carrying trade and for other purposes" (23 
Stat. 53), subject to certain exceptions and provisos, not pertinent 
to this case, provided among other things as foUows^ 

"Sec. 10. .jthàt it shall be, and is hereby, niade unlawful In any case to pay 
any seamai wages bef qy e leaylng the port at which such seamau may be en- 
gagée! In advahce of the timé yfhen be hàs actually eai'ned tbe same, or to 
pay such advance wages to âny other person, or to pay any person, other 
ttiaa an offleer awthorized by actof eongress to collect fées for such services, 
any rémunération for the shipment of seamen. Any person paying such ad- 
vance wages or such rémunération shall be deemed guilty of a mlsdemeanoi', 
and, upon conviction; shall be punished by a fine not less than four times the 
amount of the wages so advanced or rémunération so paid, and may be also 
Imprisoned for a perlod not exceeding six months^ at the discrétion of the 
court. The payment of such advance wages or rémunération shall in no 
case, except as herein provldedi absolve the vessel, or the master or owner 
thereof, from full payment of wages àfter the same shall hâve been actually 
eamed, and shall be no défense to a Ubel, suit, or action for the reeovery of 
such \^ages. • !* • This siection shall apply as well to foreign vessels as 
to vessels ot the United States; and any foreign vessel, the master, owner, 
consignée or a^ent of whlch bas vlolated 'this section, or Induced or con- 
nived at Its violation, shall be ref used a clèarance from any port of the 
United States." 

Thus at the inception of the législation on the subject eongress 
by one act not Qnly proKiljited the prepayment except as therein 
provided, of the wages of "any seàman", but provided that the sec- 
tion containing the prohibition "shall apply as well to foreign vessels 
as to vessels of the United States". Had eongress intended that the 
words "any seàinan" should not hâve their natural efïect and ap- 
ply to a foreigiîer shipping in an American port on a foreign vessel, 
or had eongress , not intended that those words should hâve such 
application, it is somewhat remarkable, especially in view of the fact 
that the same section in which thosè words occur contains the déc- 
laration that foreign vessels should be sijbject to its provisions, that 
no proviso was added to the concludirig clause or elsewhere in- 
serîed to the effect that the section should not apply to foreign 
seamen shipping on foreign vessels. Tfhere was nothing ambiguous 
or daubtful in the language, of the section and its application to sea- 
men pf whaf ever national^ty shipping in American ports on foreign 
merchant vessels would havç- ]Deeii,in strict accord with its terms and 
would not hâve been incorisistjeRt with its title, including, as it did, the 
words "and for other purposes"; By section 3 of the act of June 19, 
1886, entitled "An act to abolish, certain fées for officiai services to 
American vessels, and tp atriend t|le la,ws relating to shipping com- 
missioners, seamen, and ownersof, vessels, , arid for other purposes" 
(24 Stat. 79), the las,t cla.use of section io!ab6ve quoted was amended 
so as to read as follows : . • 

"Thîs section shall apply as w;çll to foreign vessels as to vessels of the 
United States; and any mastep, owner, consignée, or agent of any foreign ves- 
sel who has vlolated this section ' shàil be llable to the Same penalty that a 
master, owner, or agent of a vëssél of the United States would be for a simi- 
lar violation." 
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It is évident from this amendatory act that the provisions of 
section lo of the original act were carefuUy considered and revised. 
Changes of an important character were mâde, and, among others, 
the clause relating to the applicability of the section to foreign ves- 
sels received attention and amendment. But it was not provided 
that the section should not apply to foreign seamen shipping on 
foreign vessels. The words "any seaman" were left whoUy un- 
qualified and unrestricted in the same section which declared that its 
provisions were applicable to foreign vessels. Nor was the title of 
the amendatory act répugnant to the idea that those words were 
employed in their usual and broad sensé. Thus stood the law on the 
subject at the time of the enactnient of section 24 of the act of 
December 21, 1898, on which the libelant relies. This section 
amended in important particulars section 10 of the original act as 
amended by section 3 of the act of June 19, 1886. The original sec- 
tion as theretofore amended was re-arranged, new provisions were 
added, and to the clause applying it to foreign vessels was attached 
the proviso, "that treaties in force between the United States and 
foreign nations do not conflict." This proviso, it is obvious, is quite 
as appropriate where foreign seamen ship in American ports on 
foreign vessels, if the statute applies to that case, as where American 
seamen ship hère on foreign vessels. In the statute as it now stands, 
as in the enactments theretofore in force, there is nothing to négative 
the universality of the words "any seaman" as inclusive of seamen 
of ail nationalities. The section in its présent form is the resuit of 
repeated considération and délibération on the part of the législa- 
tive power, its language is free from ambiguity and its purpose 
is beneficeht, whether applied to foreign seamen and vessels or to 
American seamen and vessels. To hold that it was not intended to 
apply to the case of foreign seamen shipping hère on foreign mer- 
chant vessels, would, in my opinion, impute to congress such over- 
sight or incompetency in the formulation of the enactment as this 
court cannot assume to hâve existed. Not only does the section 
according to its plain terms apply to the case in hand, but there 
are obvious reasons why it should hâve such application. The broad 
purposes of the section, undoubtedly, were the protection of Ameri- 
can seamen and the promotion of the welfare of the American mer- 
chant marine. The prepayment of seamen's wages, either to them, 
or to others by way of bonus or commission for supplying them to 
vessels or on account of indebtedness contracted by them, was found 
injurions to seamen and detrimental to the merchant service. Thèse 
were the evils the législation in question was intended to correct. 
In The Eclipse (D. C.) 53 Fed. 273, Judge Morrow well said: 

"The payment of advance wages to seamen bas been one of the great 
evils of the merchant marine service. It has been one of the methods em- 
ployed tp defraud the seaman out of a large share of his wages, and, prior 
to congressional législation upon the subject, courts of admiralty were con- 
tlnually called upon to interpose their power and authority for the protection 
of the seamen from this method of imposition. The reiwrts are full ot cases 
declaring in the strongest terms against the many schemes that hâve been 
devised to obtain possession of the seamen's wages, even under the fonn of 
law." 
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It was'necéssàry to thê'most effectuai or, indeed, to any substan- 
tial accbiMplishment of, thë purposes of the section, that' a uniform 
rule should be âpiilied alike to ail seamen of whatever nationality 
shipping in Amençan ports on vessels whether American or foreign. 
To apply the ruïé to American seamen shipping on American or 
foreign véssels, and to foreign seamen shipping on American vessels, 
but to, deny its applïéation to foreign, seamen shipping on foreign 
vessels, would open widè the door to fraiidulent évasions of the lavv, 
produce Uncertainty and eiïibarrassment in its enforcement and 
largely defeat its purpose; It would lead in many instances to mis- 
representàtion' of their nationality by American seamen shipping on 
foreign vessels, rèsulting in the prepayment of their wages contrary 
to the provisions of thé section, and to the fraudulent violation of 
such provisions by masters and agents of foreign vessels*through 
the prepayment of the wages ôf American seamen on the prêteuse 
thât they were forei^ners. American seamen would thus be de- 
privéd of the protection which it is the purpose of the statute, as 
indicated by its title, to accord them. Further, such a narrow con- 
struction of the section would on the prôsecution of "any niaster, 
owner, consignée, or agei;it of any foreign vessel who has violated 
its provisions" iieidèssitateproof oxi the part of the government of 
the scienter as" to tlie nationality of the seamen, and such proof 
frequently would be difEcult, if not impossible, to furnish. But if the 
section be held to apply uniformly to ail seamen of whatever nation- 
ality shipping in American ports on merchant vessels whether Ameri- 
can or forçign, the diffictiîties, évasions and frauds, induced by or 
resulting from the narroWer coiistriiction contended for, are re- 
moved and the law Will serye as a mUch more efficient instrument 
for the accomplishmeht of the broad purposes for which it was in- 
tended. A discrimination between American citizens and the citizens 
or subjects of frieridly foreign pDwers with respect to the measure 
of protection to be accorded to them while on our soil for lawful 
purposes or in the pursuit of their lawfulavocations, also seems 
répugnant tO the genius of the American people and to the spirit 
of eqûality pervading our laws. For the reasons given I am satisfied 
that the provisions of the section were intended to apply to the case 
of foreign seamen shipping in American ports on foreign merchant 
vessels. 

The next question relates to the cbnstitutionality of the section 
in its appHcation to such a case. In Patterson v. The Eudora, al- 
ready referred to, it appears that a majority of the libelants were 
of foreign nationality and the rest American citizens. They shipped 
as seamen on a British vessel in the port of New York, a portion of 
their wages being prepaid to the shipping agent through whom the 
master employed them. The prepayment was made on account of 
their indebtedness to the shipping agent for board and goods fur- 
nished by him to them. They fîled their libel to recover wages with- 
out déduction of the amount prepaid, The libel was dismissed. The 
court held that the section was intended to apply only to American 
seamen; that it has no application to seamen "even if they are 
American by birth or naturalization, that hâve regularly shipped 
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upon a British vessel, and hâve thereby become British seamen for 
the time being"; and that, therefore, ail of the libelants were outside 
of its provisions. It was further held that it was not in the power 
of congress to apply the provisions of the section to any of the 
libelants. On this point it was said: 

"In support of the second proposition, it may be added, that a foreign ves- 
sel is a part of the territory of the country to which she belongs, and that 
congress has no Inhérent power to control or prescribe rules for her domestlc 
affairs, such as the terms upon which she ships her crew, or the wages she 
agrées to pay. In certain respects, a foreign ship in our ports is no doubt 
subject to the laws of the United States, but the government and payment and 
treatment of the crew are matters that are properly held to concern the ship 
and crew alone subject to the law of the flag." 

Rehance was had on Ross v. Mcintyre, 140 U. S. 453, 11 Sup. Ct. 
897» 35 L. Ed. 581, as supporting the conclusions reached by the 
learned district judge. On the other hand, in U. S. v. Nelson (©. 
C.) 100 Fed. 125, already referred to, the court, while stating obiter 
that the section was intended to apply only to American seamen, 
said: 

•'To construe the statute as applying to those persons only who ship or en- 
gage to ship on American vessels, It seems to me, would give too narrow a 
construction to It, too small a field for its opération, and make the statute 
Inconsistent with Itself and inharmonious as a whole. The statute is designed 
to protect the seaman from imposition by any person by providing that no 
portion of his wages sball be paid in advance, and be thereafter deducted from 
his wages when aetually earned, except he stipulâtes in his shipping agree- 
ment for an allotment of an amount to be fixed, and not to exceed one month's 
wages, out of which allotment any sum justly due to an original créditer for 
board and clothing, which he may hâve contraeted for prior to his engage- 
ment, shall be paid. * • • Xhe statute déclares that it is applicable to 
foreign vessels, and it provides that any master, owner, agent, or consignée 
who violâtes its provisions shall be liable to the same penalty that the master, 
etc., of a vessel of the United States would be, provided that treaties In force 
betvveen the United States and foreign nations do not conflict. The penalty 
there referred to is the penalty for paying wages in advance to the seaman, 
or paying advance wages to any other person unlawfully; and the master, 
owner, or agent of a foreign vessel is liable to this penalty unless there is a 
treaty between the United States and the nation to which the vessel belongs 
In conflict wlth the statute." 

Hère is a clear récognition that in the absence of a treaty to the 
contrary the section applies with fuU force and efifect to the prepay- 
ment of the wages of American seamen shipping in an American 
port on a British merchant vessel. If the section be constitutional 
as apphed to such a case, it is difHcult to perçeive why congress had 
not the power to apply the section to the prepayment of the wages of 
British seamen shipping in American ports on British merchant ves- 
sels; for its application to the latter case would not more than its 
application to the former "regulate the internai affairs of a vessel 
sailing under a foreign flag." The power, discipline and control 
possessed by the master of a British vessel as such over her crew, 
unless otherwise provided by British law, is not afïected by the na- 
tionality of its members, and the seamen while employed on her, 
whether citizens of the Unitçd States, subjects of Great Britain or 
citizens pr subjects of pther foreign powers, are British seamen for 
the time being and equally subject to his authority. In The State 
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of Maine (D. C.) 22 Fed. 734, Judge Brown held that section 10 of 
the act of June 26, 1884, forbidding the advance of seamen's wages, 
\yas not applicable to the shipment of seamen in foreign ports. _ He 
discuSsed the power of dôngress in connection with its provisions, 
clearly recognizing the existence of such power in the case of the 
shipmertt of seamen on forëign vessels in American ports. He said : 

"Statutes hâve no extraterritorial force. The shipment of seamen in a 
foreign port, and the payment either of advance wages or of bills previously 
incurred, as In this case, as an advance of wages, are acts done and com- 
pleted whoUy upon foreign S0;!1; nftn^î therefore whoUy beyond the jurisdiction 
of this country. If American vessels be treated as a part of the territory o£ 
the United States, and within its jurisdiction, though In foreign ports, still, 
acts lllie the présent, that are not done upon shipboard, but, as I hâve said, 
are completed upon land prlor to the seaman's. coming aboard, and as a means 
of procuring them to do so, would not be done within the territorial jurisdic- 
tion of this country. Every presumptlon is agalnst the supposition that con- 
gress had any intention to leglslate In référence to acts done and completed 
wholly beyond its jurisdiction. • • • The gênerai purpôse of this act 
Is indicated by its tltle. Its varions provisions, as well as the well-known 
clrcumstances whlch led to Its passage, show that It was passed In order 
to correct certain practlces and to reform certain abuses to whlch seamen 
were subject In the ports of this country. * * • The final clause of 
section 10, which déclares that 'this s;ection shall apply as well to foreign 
vessels as to vessels of the United States', and that in case of violation 
a clearance shall be refused them, (urhlshes a spécifie Indication that con- 
gress dld not In this section refer to thé shipment of seamen In foreign 
ports, but had In vlew acts done in this country alone. For it is manifést 
that, as agalnst foreign vessels in foreign ports, not only would this whole 
section be mère brutum fultnen, but* the spécifie provision just referred to 
would be wholly Inapplicable. Its pHly possible légal application to for- 
eign vessels would be as regards ttielrâets whlle within the ports of this 
country. And as the Intent of the section Is clear to make no discrimina- 
tion between fore|gu vessels and doniestic vessels, and as the section as 
to foreign vessels cannot possibly.be applled as regards their acts done 
in foreign ports, it follows that the whole section must be deemed intended 
to apply to the ports of this country only." 

An act of cOngress should not be declared void unless its in- 
validity clearly appears. Where its language is so gênerai as to 
apply to cases not within the législative power it must if possible be 
so construed as to restrict such generality to subjects and objects 
within that powef. Congress has no authority to déclare imlawful 
or provide for the punishment of acts or ofïences wholly done or 
committed beyond the territory arld jurisdiction of the United 
States. But with respect to subjects' committed to it by the constitu- 
tion it has full power to déclare uhlawfùl and provide for the punish- 
meht of acts and ofïences done or committed within the territory 
or jurisdiction of the United States. The shipping interests of the 
cduntry are pecùliarly withih, the province of congress and it has 
full control overthe American mefchant marine. That congress had 
authority to enaçt a uniform law declaring unlawful and providing 
penalties foi* the prepayment oïl the soil or in the ports of the 
United States of the wages bf seâmén of whatever hationality ship- 
ping in such ports on vessels of whatever nationality, aâ detrimentàl, 
for the reasons alreàdy given, ta seamen and the American merchant 
marine, there can be little or no doubt. I do not i^egard In re 
Ross, 140 U. S. 453, II Sup. Ct. 897, 35 L. Ed. 581, either in the 
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points decided or in the language employed by the court, in the 
least inconsistent with the views now expressed. There, Ross, a 
British subject, who had shipped as seaman on an American mer- 
chant vessel, committed the crime of murder while on board of her 
in the harbor of Yokohama, he being one of the crew at the time. 
He was tried, convicted and sentenced to death before the consul 
gênerai of the United States at Kanagawa, Japan. Two of the 
questions arising in the case were whether under the treaties of the 
United States with Japan, and the acts of congress passed in pur- 
suance thereof, the consular court had jurisdiction, and whether the 
crime was committed within the territorial jurisdiction of the con- 
sular court, having been perpetrated on an American vessel, though 
lying in a Japanese harbor. The power and right of Japan as a 
sovereign nation to infîict punishment for a crime against its laws 
committed in its waters were not the subject of controversy. The 
court, through Mr. Justice Field, among other things, said : 

"We do not adopt the limitation stated by counsel to the jurisdiction of 
the consular tribunal, that it extends only to otîences committed on land. 
Neither the treaty nor the revised statutes to carry them into effiect contain 
any such limitation. The latter speak of olïenees committed in the country 
of Japan — meaning within the territorial jurisdiction of that country — which 
Includes its ports and navigable waters as well as its lands. The position 
that the petitioner, being a subject of Great Britain, was not within the 
jurisdiction of the consular court, is more plausible, but admits, we think, of 
a sufflcient answer. The national character of the petitioner, for ail the 
purposes of the consular jurisdiction, was determinable by his enlistment as 
one of the crew of the Arderican ship BuUion. By such enlistment he be- 
comes an American seaman — one of an American crew on board of an Amer- 
ican vessel — and as such entitled to the protection and benefits of ail the 
laws passed by congress on behalf of American seamen, and subject to ail 
their obligations and liabilities. Although his relations to the British govevn- 
ment are not so changed that, after the expiration of his enlistment on board 
of the American ship, that government may not enforce his obligation of 
allegiance, and he on the other hand may not be entitled to Invoke its pro- 
tection as a British subject, that relation was changed during his service of 
seaman on board of the American ship under his enlistment. He could then 
insist upon treatment as an American seaman, and Invoke for his protection 
ail the power of the United States which could be called into exercise for 
the protection of seamen who were native born. He owes for that time to 
the country to which the ship on which he is serving belongs, a temporary 
allegiance, and must be held to ail its responslbilitles. The question ha's 
been treated more as a political one for diplomatie adjustment, than as 
a légal one to be determlned by the judieial tribunals, and has been the 
subject of correspondence between our government and that of Great Brit- 
ain. The position taken by our government is expressed in a communica- 
tion from the Secretary of State, to the British government, under date of 
.Tune 16, 1881. It \^aa the assertion of a princlple which the Secretary in- 
sisted 'is in entire conformity with the principles of English law as ap- 
plied to a mercantile service almost Identical with our own in its organiza- 
tion and régulation. That princlple is that, when a foreigner enters the 
mercantile marine of any nation and becomes one of the crew of a vessel 
having undoubtedly a national character, he assumes a temporary al- 
legiance to thé fl^g under which he serves, and in return for the protec- 
tion afforded him becomes subject to the laws by which that nation in tbe 
exercise of an unquestioned authority governs its vessels and seamen. If, 
therefore,' he continued, 'the government of the United States has by treaty 
stipulation with Japan acqulred the privilège of administering its own laws 
upon its own vessels and in relation to its own seamen in Japanese terri- 
tory, then every American vessel and every seaman of Its crew are sub- 
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Ject to the Jurisdlçtîon whtch by such treaty has beeH transferred to the 
goveniJn^t of thé'tJnlted States.' If Ross had been à passenger oh board 
ot the Bnllionv or, If, reslding In Yokohama, he had corne on board tem- 
porarily açifl had then committed the murder, the question of jurisdiction 
■would haVe been very différent. But, as It was, he was part of the crew, 
a duly eUFoIled seamàti under American ^aws, enjoying thè protection of 
thls govemment to such an extent that he could hâve been protected f rom 
arrest by the Brltlsh authorltles; and his subjectlon to the laws of the 
United States cannot be aToided just at the moment that It sults hls con- 
venieace to allège forelgn citlzenshlp. The law whleh he violated was the 
law made by the United States for thè goyemment of United States ves- 
sels; the person murdered was one of his own superlor offlcers whom he 
had bound htaaelf to respect and obey, and It is dlfflcult to see by what 
authorlty the Brltish govemment can assume the duty or clalm the rlght 
to vlndlçate that Jaw or protect that offlcer. The mercantile service Is cer- 
talnly a national service, although not qulte In the sensé In -whlch that term 
would be appUed to the national navy. It is an organized service, gor- 
erned by a spécial and complex System of law, administered by national 
offlcers, such as coUectors, harbor masters, shlpping masters and consuls, 
appolnted by national authorlty. Thls System of law attaches to the 
vessel and crew when they leave a national port and accompanies them 
around the globe regulatlng their lives, protecting thelr persons and pun- 
Ishlng thelr offences. The sailor, llke the soldler durlng hls enlistment, 
knows no other ûllegianeethan to the country under whose flag he serves. 
Thls law may be suspended while he Is in the ports of a forelgn nation, 
but where such forelgn nation grants to the country whlch he serves the 
power tp adminlster its own laws In such foreign terrltory, then the law 
nnder whlch he enllsted again beeomes suprême. * • ♦ we are satls- 
fied that the true rule of construction in the présent case was adopted by 
the Department of State in the correspondence with the Bngllsh govem- 
ment,; and that the action of the eonsular tribunal in taking jurisdiction of 
the prisoner Ross; though an Bngllsh subject, for the ofCence committed, 
was authorized. While he was an enllsted seaman on the American vessel, 
whlch floated the American flag, he was, withln the meanlng of the stat- 
ute and- the treaty, an American, undér the protection and subject to the 
laws of the Uaited States equally with the seaman who was native born. 
As an American seaman he could hâve demanded a trial before the eon- 
sular court as a matter of rlght, and must therefore be made subject to it 
aa a matter of obligation." 

I can discover nothing in the above quotation or in any other part 
of the opinion countenaricing the idea that it was beyond the power 
of congress to prohibit under a penalty the prepayment on American 
soil or in American ports of the wages of seamen shipping in such 
ports on foreign vessels. Certainly if such prohibition were beyond 
the législative authorlty in the case of foreign seamen, it would 
be equally so in the case of American seamen, for under the doctrine 
of temporary allegiance, so clearly enunciated by the suprême court, 
the same argument would apply with equal force to both cases. 
The court held that "the territorial jurisdiction" of a nation "includes 
its pdrts and navigable waterS as well as its lands" ; and that the 
"system of law" governing the mercantile service "attaches to the 
vessel and crew when they leave a national port and accompanies 
them round the globe, regulating their lives, protecting their persons 
and puriishing their offences"; but recpgnized that "this law may be 
suspended while he is in the ports of a foreign nation, but where 
such foreign nation grants to the country which he serves the power 
to administer its own laws in sùçh foreign territory, then the law 
undér which he enlisted again becômes suprême." But the court did 
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not hold or state that the System of law which accompanies a vessel 
when it leaves a port of the country to which she belongs would, 
while she is in a port of a foreign nation, exclude the application 
of the law of that nation, passed for the protection of its shipping 
interests, declaring unlawful and providing punishment for acts donc 
in the latter port by or on behalf of the master or agent of the 
vessel. If the prepayment of the libelant's wages had not been 
directly or indirectly made until after the Kestor left the port of Balti- 
more and was on the high seas, and then was not made on the soil or 
in the waters of the United States, the case would hâve presented a 
totally différent aspect. But the prepayment was made in the port of 
Baltimore and consequently within the territorial jurisdiction of the 
United States. To hold that it was beyond the power of congress 
to apply the section to such a case would involve a clear departure 
from settled doctrine repeatedly recognized by the suprême court. 
In The Exchange v. McFaddon, 7 Cranch, 116, Chief Justice Mar- 
shall, delivering the opinion of the court, said : 

"The jnrisdiction of courts Is a branch of that which is possessed by the 
nation as an Independent sovereign power. The jurisdiction of the nation 
within its own terrltory Is necessarlly exclusive and absolute. It Is sus- 
ceptible of no limitation not imposed by Itself. Any restriction upon It, 
deriving validity frona an external source, would imply a diminution of Its 
sovereignty to the extent of the restriction, and an investment of that 
sovereignty to the same extent in that power which could impose such 
restriction. Ail exceptions, therefore, to the full and complète power of a 
nation within Its own terrltorles, mUst bé traced up to the consent of the 
nation Itself. They can flow from no other legitimate source. • * • 
When prlvate Indivlduals of one nation spread themselves through another 
as business or caprice may direct, mingllng Indlscrlmlnately with the In- 
habltants of that other, or when merchant vessels enter for the purposes 
of trade, It would be obviously inconvénient and dangerous to society, and 
would subject the laws to continuai Infraction, and the government to 
dégradation, if such indivlduals or merchants did not owe temporary and 
local alleglance, and were not amenable to the jurisdiction of the country." 

In U. S. V. Diekelman, 92 U. S. 520, 23 L. Ed. 742, Chief Justice 
Waite, delivering the opinion of the court, said: 

"The merchant vessels of one country visiting the ports of another for 
the purposes of trade subject themselves to the laws which govern the port 
they visit, so long as they remain; and thls as well In war as in peace, 
unless it is otherwise provlded by treaty." 

So in Wildenhus' Case, 120 U. S. i, 7 Sup. Ct. 385, 30 L. Ed. 
565, Chief Justice Waite, delivering the opinion of the court, said: 

"It la part of the law of elvillzed nations that when a merchant vessel of 
one country enters the ports of another for the purposes of trade, It sub- 
jects itself to the law of the place to which it goes, unless by treaty or 
otherwise the two countries hâve corne to some différent understanding or 
agreement; for, as was said by Chief Justice Marshall in The Exchange, 
7 Cranch, 116, 144, 3 L. Ed. 287, 296, 'it would be obviously inconvén- 
ient and dangerous to Society and would subject the laws to contin- 
uai Infraction and the government to dégradation, If such • • • 
merchants dld not owe temporary and local alleglance, and were not 
amenable to the jurisdiction of the country.' • • • And the Eng- 
Ilsh judges hâve uniformly recognized the rights of the courts of the coun- 
try of which the port Is part to punlsh crimes committed by one f oreigner 
on another In a foreign merchant ship. * • • As the owner has voljn- 
tarily taken hls vessel for hls own prlvate purposes to a place within the 
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dominion of a goTernmepI; other than hls own, and from whiçh he seeka 
protection during hls stày, he owes that govérnment suclï allegiance for 
tbe Ume.beljig as is due for; tbe protection to whioli he becomes entltled." 

' ifï'eaty.stipuktidiis^tWeen the tJiiïted States arid ïôreign nations 
are ; net restrictive ,6'ï' the constîtutibhaf power pf corigrèss.; They 
havè îhè force bflàW, but, like stàtutes, are superseded in American 
ccùrfis 6;^ subséquent acts of congress conflictirig with them. Head 
Monej* -Casés, Ii2 tj. S; J580, 5 Sup. Ct. 247, 28 L. Ed. 798; Whitney 
V. Rbbértson, ii24 Ui 'è. 190, 8 Sùip. Ct, 456, 31 L. Ed. 386; The 
Chînesë' Exclusion Cisfe, I30 U. S. 581, 9 Sup. Ct. 623, 32 h. Ed. 
io6S; Horner V. U. Si, 143 tJ. S. 570,: 12 Sup. Ct.'S22, 36 L. Ed. 266; 
FongYifé Ting V. U..S^'i49.U, S. 698, 13 Syp. Ct. ioi5, 37 h. Ed. 
905. It goes withôul; 'àaying that mère international conaity not in- 
colporà^ed îti any côriveiitiôn bètween the United Sta,tes and a 
foreigii gower must yleld to à statiite with which it is in conflict. 
The section, in question, it is true, contains the pïôviso that treaties 
in forcé between the United States and foreign countries do not 
conflict. There is, as bèfore stàted, hb'treaty between the United 
States and' Great Britài'n incorisisteht with the application of the 
sectiontô British vèSsel,?. Thèlprovisô bas referenceto treaties, and 
not to îfl\térnati9nar comity : not embodied in a treaty^ Full efïect 
must, itherefore, be given to the provision that "this section shall 
apply as well to foreign yessels as to vessels of the United States", as 
a constftutionitl enactmprit a^plying to the prepayment on our soil 
or in our waters qf tlie wages iof seamen who are British subjects 
shipping in American ports on British- vessels. 

It is not controyertedj'thàt, if the section is cpnstitutjonal and ap- 
plicable tostïch 'à case, a libel ffl^y properly be filed in a court of 
adimiralty for the recovery of the wages unlawfully prepaid. The 
section provides not only that such prepayment "shall be no défense 
to a libel, suit, or action for the recovery of such wages", but that 
it "shall in no case; èxceptihg as herëib provided, absolve the véssel 
or the master or OWner thereof from full payment of wages after 
the same shall hâve been.actually earned." To "absolve" the vessel 
evidently présupposes the existence of a lien thereon for wages en- 
forcible,:not by the résident consul of ia foreign power, but by ap- 
propriate proceedings in- a court ôf'admiralty hère or elsewhere. 
That this court bas, and properly can entertain, jurisdiction of this 
case.seems to me to be cîear. In Ex parte Newman, 14 Wall. 152, 
20 ly. E<i. 877, Mr. Justice Clifford, in speaking of a libel for wages 
filed by foreigners against a foreign vessel of the same nationality, 
said: 

"Àdmiralty, courts, It Is sàid, will not tàke Jurisdiction in such a case ex- 
cept where it Is m'afiif estlji neceàsary to do so to preyent a f ailure of jus- 
tice, but the bettèr opinion Is that, independent of treaty stipulation, there 
is no constltùtional or légal impedlment to the exercise of jurisdiction in 
sUch a case. Such Courts may, if they ^ee fit, také jurisdiction in such a 
case, but they will not do so as a geUeral rule without the consent of the 
représentative of thé'cot^ntry to which ^he ve?sel belongs, where It is prac- 
tlcable that the representatîTé should be cousulted. His consent, how- 
eVër, Is not a condition of jurisdiétipn, btit is regardèd as a material fact 
to ald the court in determining the question of discrétion, whether juris- 
diction ilQ the case ought or ought not to be exercised." 
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In The Belgenland, 114 U. S. 355, S Sup. Ct. 860, 29 L. Ed. 152, 
Mr. Justice Bradley, delivering the opinion of the court, said : 

"Circumstances often exist which render it expédient for the court to 
take jurisdictlon of controversles between foreigners In cases not arlsing 
in the country of the forum; as, where they are govemed by the laws of 
the country to which the parties belong, and there Is no difficulty in a re- 
sort to its courts; or where they hâve agreed to resort to no other tri- 
bunals, The cases of foreign seamen suing for wages, or because of 111- 
treatment, are often in this category; and the consent of their consul, or 
mlnister, is frequently requlred before the court will proceed to entertain 
jurisdictlon; not on the ground that it has not jurisdictlon; but that, from 
motives of convenience or international comlty, it wUl use Its discrétion 
whether to exercise jurlsdlction or not; ànd where the voyage is ended, 
or the seamen hâve been dlsmissed or treated wlth great cruelty, it will 
entertain jurisdictlon even against the protest of the consul. * • * Of 
course, if any treaty stipulations exist between the United States and the 
country to which a foreign ship belongs, with regard to the right of the 
consul of that country to adjudge controversles arlsing between the mas- 
ter and crew, or other matters occurring on the ship exclusively subject 
to the foreign law, such stipulation should be fairly and faithfully observed. 
* • ♦ In the absence of such treaty stipulations, however, the case of 
foreign seamen is undoubtedly a spécial one, when they sue for wages un- 
der a contract which is generally strict in Its character, and framed ac- 
eordlng to the laws of the country to which the ship belongs; framed also 
wlth a View to secure, in accordance with those laws, the rights and Inter- 
ests of the ship-owners as well as those of master and crew, as well when 
the ship is abroad as when she is at home. Nor is this spécial character 
of the case entlrely absent when foreign seamen sue the master of their 
ship for ill-treatment On gênerai princlples of comlty, admiralty courts 
of other countries will not interfère between the parties in such cases un- 
less there is spécial reason for dolng so, and will requlre the foreign con- 
sul to be notifled, and, though not absolutely bound by, will always pay 
due respect to, hls wlshes as to taking jurisdictlon. Not alone, however, 
in cases of complalnts made by foreign seamen, but In other cases also, 
where the subjects of a particular nation Invoke the ald of our trlbunals 
to adjudlcate between them and their fellow-subjects, as to matters of 
contract or tort solely aftecting themselves and determinable by their own 
laws, such trlbunals will exercise their discrétion whether to take cog- 
nizance of such matters or not. * * * But, although the courts will use 
a discrétion about assuming jurisdictlon of controversles between foreign- 
ers in cases arislng beyond the territorial jurisdictlon of the country to 
which the courts belong, yet where such controversles are communis Juris, 
that is, where they arlse under the common law of nations, spécial grounds 
should appear to induce the court to deny its ald to a foreign suitor when 
it has jurisdictlon of the ship or party charged. The existence of'jurisdic- 
tlon in ail such cases is beyond dispute; the only question will be, whether 
It Is expédient to exercise it." 

In The Topsy (D. C.) 44 Fed. 631, the district court for the dis- 
trict of South Carolina, against the written request of the British 
consul, entertained jurisdiction of a libel for wages against a British 
vessel. Judge Simonton, after referring to the case of The Belgen- 
land and other authorities, said : 

"When, therefore, upon examinatlon It appears that the construction and 
enforcement of the laws of a foreign state are Involved in a question arls- 
ing between parties owing alleglance to, and contracting wlth référence to, 
such laws, and that the trlbunals of their own country are open and ac- 
cessible to them, the court withholds Its hand, remitting the parties to their 
own courts, in which their own laws are better understood, and the means 
of enforcing them posslbly more complète. And this is especially observed 
In the matter of seamen's wages, the contract of which is local In its char- 
acter, and is made the subject of spécial législation in ail maritime coun- 
110 P.— 29 
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trl0s. But wlién thé circHinptances of the case are snch as demand' Im- 
médiate investlgstion, or when the searoan dlscharged from the shlp wo'ild 
be pot at dlsadvantage yr^re she suffered to départ, or when she has de- 
parted lie would be compelled to search the world (or her, the court will 
proceed aiid décide the case against the wish and, at tlmes.agalnst the pro- 
test, of the forelgn consul"' 

Thë controversy in'y'ôjyed in this çâse is one "afising in the coun- 
try of tjie forum".^ WitH respect to tlié unlawful act whicti has given 
birth to the controversy, the libelant and claimant are not "governed 
by the làws of the coantry to which the parties belong". Foreign 
subjëfcts hâve not invoked the aid ôf this court "to adjudicate between 
thertj âiid their fellow-subjects, as to matters of contraet o/ tort solely 
affecting themselves and determinable by their own laws". It is 
not a case"arising beyond the territorial jurisdiction of the country 
to which the courts belong". The parties hâve not "agreed to re- 
sort tô slp other tribunals than British courts. The "construction 
and enforcement of the laws of a foreign state" are not hère involved. 
The prepiayment of wages was made in an American port in viola- 
tion of a, statute of the United States. The forbidden act was in- 
operativè to deprive the libelant of the right to any portion of the 
wages to which he was entitled and which presumably, had it not 
been for that act, he would hâve received. In that respect it was an 
absolute nullity. He has fîled his bill ih an American court relying 
on an Aifterican statute designed to apply to his case and shield him 
from injustice* No question of the violation of British law arises 
in this connection. It does not appear that the British consul judici- 
ally or in any other manner determined the questions involved, nor 
has he protested against or objected to the exercise by this court 
of jurisdiction. in the premises. No objection of the kind has been 
raised by the pleadings. The "voyage is ended", the libelant has 
been discharged, and the Kestor has proceeded elsewhere. His home 
is in Ontario. To décliné jurisdiction would expose him to hardship 
and practically prevent him from recovering the wagès to which he 
is entitled. Both reason and authority, under the circumstances, 
require that jurisdiction over the case should be exercised by this 
court. The sum of $36.18 which was ofïered to and refused by 
the libelant was not paid into court. The master^ paid it to the 
British consul in Philadelphia and it was forwarded to the London 
Board of Trade. The master so paid it at his péril, and any incon- 
venience which may attend its collection should not be visited on 
the libelant. I hâve grave doubt whether irrespective of the statute 
the stipulation in the shipping articles of "one shilling for the first 
twenty days" should, under the circumstances, be sustained by a 
court of admiralty against the libelant who is an illiterate seaman ; 
but in view of the conclusion reached as to the efïect of the statute, 
it is unnecessary to décide the point, The libelant is entitled to 
recover the balance of his wages without deducting the $20 wrong- 
fuUy prepaîd, namely, $56.18, with interest from the day of his dis- 
charge, November 19, 1899; the costs of the case to be paid by the 
claimant. 

L,et a decree be prepared aCcordingly. 
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THE BELLE. 

THE TEANSFER NO. 5, 

(District Court, E. D. New York. June 5, 1901.) 

TOWAGE— LlABILITY OF TUG FOR InJURT OF TOW— STRIKING DeAWBBIDGE. 

A tug held in fault and liable for an Injury to a scliooner by striking 
against the abutment of a bridge while tlie tug was towing her tlirough 
the draw. 

In Admiralty. Suit against tug for injury to tow. 

Hyland & Zabriskie, for libelant. 

Alexander & Ash (Peter Alexander, of counsel), for the Belle. 
Strong & Cadwalader (Henry W. Taft, of counsel), for Transfer 
No. 5. 

THOMAS, District Judge. About 9:30 o'clock on the morning 
of July 6, 1900, the tug Belle attempted to, tow the three-masted 
schooner John R. Fell, whose length and breadth were, respectively, 
131 and 34 feet, at about high water, in clear and quiet weather, 
through a draw of the Willis Avenue Bridge. The schooner had 
lain headed upstream alongside of the bulkhead on the easterly side 
of the Harlem river, about midway between the Second Avenue and 
the Willis Avenue Bridges. From this position she was carried 
forward and upstream by the Belle, made fast on her starboard 
side, so that the schooner projected some 60 or 70 feet ahead of the 
bow of the tug, until the schooner's stern cleared two outlying boats, 
the schooner Hasbrouck and steam tug Transfer No. 5, when the 
tug swung the schooner's stern into the river, towed her stern first, 
and, as she claims, and respondents dispute, soon straightened her 
down in such a manner that she would hâve passed safely through 
the easterly draw, had it not been for the fact that when within 50 
feet of the upper end of the abutment the tow took a sudden sheer 
to starboard, and came in collision with the abutment, doing the 
damage for which this libel is filed. Upon the facts thus stated, 
the Belle is liable. But, upon her application, Tug No. 5, which was 
taking coal at the coal pocket on the easterly side of the river, was 
brought in upon an allégation that the sudden sheer was caused 
by the quick water made by No. 5. The évidence most favorable 
to the Belle is that No. 5 was at the time of the sheer headed up 
the river, with her stern about 10 feet ofï from the dock, although 
it is the contention and évidence of No. S that she was then headed 
down the river, but that shortly before she had been heading up the 
river, and had changed sides for the purpose of loading. In any 
case the deflection of the schooner did not occur when No. S was 
winding around from the first to the second position. After hearing 
the évidence wherein it was stated by the witnesses of the Belle that 
the No. 5's quick water did cause the sheer, and by the witnesses 
of No. s that it did not and could not, the court directed a prac- 
tical test to be made. The reports of the test as observed by the 
différent parties are conflicting, but the burden is upon the Belle 
to show that the négligence of No. 5 was the cause of the accident. 
The évidence does not show preponderatingly that the quick watc 
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could or did extend effectively the distance of at least 125 feet, tlie 
distance between the port side of the tug and the stern of No. 5, so 
as to strike the tug or tow with such force as to sheer the schooner 
to the westward a distance of 50 feet or over while going forward 
about the same distance. Even this assumes that the No. 5 was 
heading upstream at the time, and the distances and position are 
most favorable to the Belle. The wheel of the Belle was in charge 
of an unlicensed deckhand, of a few years' expérience as deckhand 
and cook, who was at the time of the trial only 21 years old, and 
whose knowledge of navigation appeared somewhat confused. He 
was acting under the directions of the pilot, who was on the stern 
of the schooner, 70 or 80 feet away. It is stated in behalf of the 
Belle that she blew alarm signais to No. 5 when 100 feet from the 
abutment, and although the steward hailed No. 5 when the sheer 
began, and it was observed that no one on No. 5 looked towards 
the Belle, and the action of No. 5 continued, the wheel of the Belle 
was not even starboarded to guard against the quick water until it 
struck the tow 50 feet off the abutment, nor was anything whatever 
donc to guard against the danger now alleged to hâve been threat- 
ened by No. 5. This indicates either that those in charge of the 
Belle did not regard the quick water as a serious disturbance of the 
waterway, or were négligent in guarding against it, and that those 
on No. 5 were unconscious of any act on their part injurions to 
navigation. After reading the évidence taken on the trial, and the 
évidence respecting the test since had, the conclusion is reached 
that the collision was due to a culpable miscalculation by those in 
charge of the Belle, and not to any négligent act of No. 5. The 
libelant should hâve a decree against the Belle alone, and the libel 
îs dismissed as to Transfer No. 5, with costs against the Belle. 



MASON et al. V. MARINE INS. CO. et al. 

(Circuit Court of Appeals, Slxth Circuit. July 2, 1901.) 

No. 903. 

L Admiraltt—Appeai,— Questions Eeviewabi.b. 

Where a decree disposes of a number of distinct clalms, an appeal by 
one party from an adverse décision as to one of such clalms does not 
brlng up for revlew the other portions of the decree. 

S. Same — Intervention. 

Marine insurers, who, by payment of a loss resultlng from the injury 
of a vessel In collision, hâve become entltled by subrogation to a por- 
tion of the fund recovered by the owners from the vessel In fault, may 
Intervene, and set up their clalm thereto after a decree has been ren- 
dered In favor of such owners on a mandate from the appellate court, 
the Issues raised by such Intervention relatlng solely to the distribution 
of the fund recovered. 

& Mabihb Insurance— Effect op Abandonment to Insuker— Eiqht to Dam- 
ages Recovbhbd for Collision. 

The efCect of the abandonment to the insurers of a vessel sunk In coUi- 
Blon Is to vest in the insurers not ohly the tltle to the property aban- 
doned, or its proceeds, but also the rlght to whatever may be after- 
wards recovered or recelved as a compensation for the loss; and damages 
recovered from the vessel in fault for the collision, for the loss of 
prospective earnlngs of the vessel sunk, belong to the Insurers, and not 
to the Insured. 
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4. Hame. 

The abandonment of a ship to the Insurers for a eonstructlve total loss 
vests the insurers wlth the entlre ownership, together wlth ail its inei- 
dents, notwithstandlng the Insurance may not bave been for its full 
value. 

Appeal from the District Court of the United States for the-East- 
ern District of Michigan. 

This case came hère on a former appeal from a decree of the district court 
finding the steamers the Ohio, the Siberia, and the Samuel Mather ail at 
fault for a collision which resulted in the sinking of the Ohio. 33 C. O. A. 
667, 91 Fed. 547. The decree of the district court was reversed by this court 
as to the alleged fault of the Ohio upon the ground that no négligence on her 
part was shown, and directions were given in the mandate to enter a decree 
agalnst the Siberia and the Samuel Mather for the damages sustained by the 
Ohio. Upon the réception of the mandate, a decree was entered in favor 
of the libelants and against the claimants and sureties for the Siberia and 
the Samuel Mather for the sum of $71,409.74, with interest and costs. The 
amount of this decree was duly paid into the registry of the court, and on a 
subséquent date, upon stipulation of the parties concemed, a considérable 
portion of the sum was distributed. At the time of the loss the Ohio was in- 
sured in the following Insurance companies, viz.: The Marine Insurance 
Company, the Eeliance Marine Insurance Company, the Mannheim Insurance 
Company, the Commercial Mutual Insurance Company, and the Commercial 
Union Assurance Company, Limited, to the amount, in ail, of $51,175 upon 
a valuation, stated in the policies, of $58,500. Promptly after the collision 
and damage occurred, which was on the 19th day of May, 1890, the owners 
of the Ohio gave due notice to the Insurance companies of their abandonment 
of the vessel as for a total loss. The formai abandonment, wlth proofs of 
loss, were delivered to the insurers on May 30, 1890. On October 8, 1890, 
the full amount of Insurance was paid, and a conveyance of the Ohio was 
delivered to the Insurance companies. The Insurance companies having 
thèse policies on the Ohio at the time of her loss, and which Insurance they 
had severally paid to the owners, filed their pétition in the district court, 
praying that there be ordered paid to the petitioners the sum of $7,879.20, 
the amount alleged to hâve been recovered in the decree against the Siberia 
and the Samuel Mather, and claimed in the original libel as damages in the 
nature of demurrage, or the probable value of the use of the vessel for a 
time subséquent to the collision, and while she was detained for repairs; 
also for the sum of $1,719.55, being the probable net earnings of the Ohio 
on her voyage in which the collision occurred; also the sum of $233.75 for 
the loss of fuel then on board the Ohio. The owners of the Ohio contested 
this pétition, and upon the hearing the court decreed that the petitioners 
were entitled to the first of the above-mentioned sums, namely, $7,879.20, 
which had been recovered as the probable net earnings of the Ohio after the 
collision, but denled the claim for loss of freight and for loss of fuel, which 
latter were considered to belong to the owner of the vessel. A decree was 
entered in conformity with thèse views, and thereupon the owners of the 
Ohio appealed to this court. The petitioners hâve not appealed. 

John C. Shaw, George W. Weadock, and Byron S. Waite, for ap- 
pellants. 

Harvey D. Goulder and C. E'. Kremer, for appellees. 

Before LURTON and SEVERENS, Circuit Judges, and 
THOMPSON, District Judge. 

SEVERENS, Circuit Judge, having made the foregoing state- 
ment, delivered the opinion of the court. 

The supposed errors of which the appellants complain may prop- 
erly be considered under the following heads : First. That the 
petitioners are not entitled to any recovery by thèse proceedings. 
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because tHey losï their opportunity to intervene, and siept upon tlieîr 
rights in that regard until after the entry of the final decree enter ed 
upon prçsenlment of thé mandate from this court; and, if they are 
entitled to recover any of thèse moneys from the owners of the Ohio, 
it must be donc in another court and case. Second. They claim that 
ail njoneys recover ed against the Siberia and the Samuel Mather for 
loss of "probable earnings after the collision belonged to the owners 
of the Ohio. Third. They claim that, if the insurers are entitled to 
the prospective probable earnings of the Ohio, they, the owners, are 
entitled to.share with the underwriters by reason of the fact that 
the vessel wàS only insured by ail the several policies to an amount 
considerabiy lèss than her valuation in the policies, and that as to 
this différence the owners carried the risk. The right to the damages 
recovered for loss of freight on the voyage, and also the sum re- 
covered for loss of fuel, were allowed to the appellants by decree 
of the district court, and, of course, they hâve no ground for com- 
iplaint hère, so far as those matters are concerned. But counsel 
for the appellees contend that the court below erred in refusing to 
allow thèse last-mentioned claims to the petitioners, and in answer 
to a doubt expressed by the court hère whether, not having appealed, 
they were entitled to now make this contention, they say that those 
items were a part of the things disposed of by the decree, and that 
the appeal of the owners of the Ohio brought up the whole matter 
of the decree, and that, therefore, the whole subject was before the 
court. But we are quite clearly of the opinion that this contention 
cannot be maintained. It is doubtless true that, where the decree 
awards a balance which is the resuit of an adjustment of mutual 
accounts between the parties, an appeal from such decree might open 
the case for the considération of an objection to the particular items 
which make up the gênerai balance, provided the proper steps had 
been taken to bring those matters under the cognizance and power 
of the court. But this is not such case. The claims pursued are 
several and distinct grounds of recovery, and there is nothing in the 
nature of a mutual account. 

Recurring, therefore, to the questions which are before us, we 
observe, first, that, in our opinion, the objection that the pétition 
of the insurance companies was not seasonably presented is not well 
founded. It was not necessary that they should hâve intervened 
in the case prior to the entry of the decree of the district court under 
the order of this court, when the cause was remanded. There was 
nothing in the order of the mandate difecting what decree should 
be enter ed, which prevented a subséquent application for a distribu- 
tion of the fund recovered. There had been no issue in the case upon 
any such matter when it came hère upon appeal, and, of course, 
there was nothing decided hère which had any relation whatever to 
that subject. What we determined was the liability of the Siberia 
and the Samuel Mather for the damages sufifered by the Ohio, and 
the fixing of the amount for which the respondents were liable. 
There was no question before the court relating to the ultimate 
destination of the funds, though it did undoubtedly establish the 
right of recovery between the then parties to the suit; but it de- 
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termined nothing more. When the money was paid into court, ail the 
purposes of the decree, so far as the parties to the suit were con- 
cerned, were accomplished. The insurance companies had not been 
parties to the suit, and it was entirely compétent for them, at any 
time before the final distribution of the fund was made, to inter- 
vene for the purpose of presenting their claim to an interest in the 
fund, and for its estabHshment by the decree of the court. Central 
Trust Co. V. Richmond, N. I. & B. R. Co. (C. C. A.) 105 Fed. 803- 
808 (a case decided by this court in December last) ; In re Howard, 
9 Wall. 175, 19 L. Ed. 634; Williams v. Gibbes, 17 How. 239, 15 
L. Ed. 135 ; The Elmbank (D. C.) 72 Fed. 610. The question which 
we are required to détermine upon the merits is whether that part 
of the damages recovered for the prospective earnings of the Ohio, 
and resulting from the collision, belong to the owners of the ship 
or to the underwriters. When the case was hère on the former 
appeal, this court, in considering a question of pleading, referred 
briefly to this question, but as, in the then state of the case, it was 
not necessary to détermine it, it was expressly passed over without 
expressing any definite opinion upon it. The question turns upon the 
efïect under the maritime law of an abandonment of the ship by the 
owner to the underwriters as for a constructive total loss. The rule 
upon this subject is, as we think, correctly stated in i Am. & Eng. 
Enc. Law (2d Ed.) p. 36, as follows : 

"An abandonment derests the property of the thing abandoned ont of the 
insured, and vests it in the insurer, together wlth ail the rights of property 
and rights of action incident thereto, and ail the burdens and liabllities in re- 
spect thereof, from the moment of the casualty to -which the abandonment 
refers." 

This rule was accepted by the suprême court of the United States 
at an early day, and has been steadily adhered to. In the case of 
Insurance Co. v. Stark, 6 Cranch, 268, 3 L. Ed. 220, there was an in- 
surance of goods on board ship and in charge of the supercargo, 
Parker. The ship and goods were captured by a privateer, one of 
the périls insured against. Notice of abandonment was given to 
the insurance company. Parker, the supercargo, afterwards effected 
an arrangement with the owner of the privateer by which the ves- 
sel was released. The ship and goods were taken to the port of 
destination, where the latter was sold. Suit was brought upon the 
policy. It was held that no deed of cession was necessary, the notice 
of abandonment being sufficient, and that thereupon the title to 
the goods vested immediately in the underwriters. With respect to 
the effect of the abandonment, Chief Justice Marshall said : 

"If the abandonment was légal, It put the underwriters completely in the 
place of the assured, and Parker beeame their agent. When he contracts on 
behalf of the owners of the goods, he contracts on behalf of the underwrit- 
ers, who hâve become owners, not on behalf of Starr, who has ceased to be 
one." 

There was a question whether the notice of abandonment was 
seasonably given, and the judgment in favor of the plaintifï was re- 
versed, and a new trial ordered, but upon that ground only. That 
was a case of insurance upon the cargo, but the rule is essentially 
the same as in the case of insurance upon the ship, so far as con- 
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cerns the conséquences of an abandonment. In the case of Comegys 
V. Vasse, i Pet. 193, 7 L,. Evi. 108, which has always been considered 
a leading one, this subject was fuUy considered and elaborately dis- 
cussed in an, opinion by Mr. Justice Story. The object of the suit 
was to détermine the ownership of a certain fund which had been dis- 
tributed by the commissioners appointed by the United States in 
fulfillment of its stipulation in the treaty with Spain in 181 9 to make 
satisfaction of the claims of our cit-izens upon the latter country for 
capture? and losses enumerated in the treaty. Vasse had under- 
written policies on several vessels ' and cargoes, which had been 
captured and taken into Spanish ports. The vessels had been aban- 
doned to him, and he had paid the losses to owners, long before the 
date of the treaty. A material question in the case was whether 
the money distributed by the commissioners to satisfy the claim for 
thèse losses belonged to the owners of the captured vessels or to 
Vasse, the underwriter. This depended on the effect of the abandon- 
ment. And it was held that by that act the right to every sort of 
indemnity which might therèafter bè awarded on account of the loss 
by reason of which the abandonment was made passed from the in- 
sured to the underwriter ; and the doctrine of text writers was cited 
and approved, to the efïect that the rights which pass are not limited 
to the spécifie property abandoned, or its proceeds, but include also 
''whatever may be afterwards recoverçd or received, whether in the 
course of judicial proceedings or otherwise, as a compensation for the 
loss." Almost contemporaneously with that décision the same rule, 
in substance, was laid down by Chàiicellor Kent in the third volume 
of his Commentaries, at page 319, where he says, in speaking of 
abandonment : 

, "In such cases the insurer stands In tbe place of the insurefl, and takes 
the subject to hlmself with ail the chances of recovery and Indemnity. A 
yalid abandonment has a rétrospective çffect, and does of Itself, and with- 
oîut any deed of cession, and prlor to the actual payment of the loss, trans- 
fer the right of property to the insurer to the estent of the Insurance; and 
if, after an abandonment, duly made and accepted, the ship should be recov- 
ered, and proceed and make a prospérons voyage, the Insurer, as owner, 
wpuld reap the profits." 

And in the note to this passage : 

"The benefit of the spes recuperandl passes, and ail that may be collatéral 
or incidental to the , ownership." 

It will be noticed that the chancellor uses the comprehensive ex- 
pression "chances of recovery and indemnity" in describing the 
things which pass. Obvioùsly, from that and the context, be in- 
tended to include every species of indemnity, and among thèse would 
be the obligation of the wrongdoer to make atonement to the owner 
of the vessel to the full extent of his loss. There hâve been many 
décisions in the fédéral courts siniÇe that time învolving collatéral 
points, and sorrietimes the rule itself, but that has always been con- 
sidered as ha.ving been settled by the ,early authorities. It would 
not bè profitable at this day to undertâke particular discussion of 
them in détail. Some of thé cases are thèse : The Monticello v. 
Mollison, 17 Ho w. 152, 15 L,. Ed. 68; The Potomac, 105 U. S. 635, 26 
L. Ed. 1194; Railway Co. v. Jurey, ht U. S. 584, 4 Sup. Ct. 566, 
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28 L. Ed. 527; Phœnix Ins. Co. v. Erie & W. Transp. Co., 117 U. 
S. 312, 6 Sup. Ct. 750, 1176, 29 L. Ed. 873; St. Louis, I. M. & S. 
R. Co. V. Commercial Union Ins. Co., 139 U. S. 235, 11 Sup. Ct. 
554, 35 L. Ed. 154; The Brig Ann C. Pratt, i Curtis, 343, Fed. Cas. 
No. 409 ; Gilchrist v. Insurance Co., 44 C C. A. 43, 104 Fed. 566. 

In the English courts there is an unbroken line of authonty m 
support of the gênerai rule above stated in regard to the effect of an 
abandonment for a constructive total loss. From among their modem 
décisions we cite, as illustrating the English doctrine: Yates v. 
Whyte, 4 Bing. N. C. 272; Cammell v. Sewell, 3 Hurl. & N. 617; 
Miller v. Woodfall, 8 El. & Bl. 498 ; Association v. Armstrong, L. R. 
5 Q. B. 244; Simpson v. Thomson, 3 App. Cas. 279; Insurance Co. 
V. Turner, i Macq. H. L. Cas. 334, reprinted in 9 Scots Rev. Rep. 312 ; 
Insurance Co. v. Hadden, 13 Q. B. Div. 706. The rule is thus laid 
down by Cockburn, C. J., in Association v. Armstrong, L. R. 5 Q- 
B. 244, 248: 

"In case of total loss, whatever remalns of the vessel In the shape of sal- 
vage, or whatever rights accrue to the owner of the thing insured and lost, 
they pass to the underwrlter the moment he Is called upon to satisfy the 
exigency of the pollcy, and does satisfy It." , 

In Simpson v. Thomson, supra, the lord chancelier. Lord Cairns, 
delivering the judgment of the house of lords, says that : 

"The Insurer becomes entltled to succeed to ail the ways and means by 
whleh the person indemnifieû mlght hâve protected hlmself against or reim- 
bursed hlmself for the loss. It Is on thls princlple that the underwrlters 
of a ship which has been lost are entltled to the ship In specle if they ean 
flnd and recover It, and It Is on the same princlple that they can assert any 
right whlch the owner of the ship might hâve asserted against the wrong- 
doer for damage for the act whlch has caused the loss." 

And Lowndes, in his work on Marine Insurance, at page 153, 
thus States the right acquired on abandonment : 

"This cession or abandonment which accompanies a settlement gives to 
the insurers a right to ail the advantages, direct and indirect, or ownérship 
of the thing insured. Not only may they take possession of, sell, or otherwise 
dispose of the wteck or remains, but, if the assured is entitled, in virtue of 
the ownérship had before, to any rights of action or recovery from third 
parties as for a contribution to gênerai average, to recovery of damages 
against the wrongdoer in a collision suit, or the Hke, thèse rights pass by the 
abandonment to the underwrlter." 

Germane to the question we are considering, it should be noted 
that, having regard to the effect of an abandonment upon the right 
to recover freight, the doctrine is firmly established, both in this 
country and in England, that freight already earned at the time of 
the disaster on account of which the abandonment is made goes 
to the owner of the ship, or to the insurers of the freight if it be in- 
sured. This harmonizes with the rule, because in such case the right 
has matured, and is no longer an incident of the vessel. Where the 
freight is still pending, the Enghsh rule is (or has been) that, upon 
abandonment, the whole freight goes to the abandonee. This doc- 
trine goes upon the ground that the right is immature at the time 
the voyage is interrupted, and therefore not détachable from the 
ship. On the other hand, many American authorities, basing their 
ruling upon what seemed to them a more équitable basis, hâve es- 
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tablj|bed^ variation from the Engljsh practice by . awarding the 
penfliflg ffeight, where it has been finaïUy matured by the under- 
writer, to hîi» ;and to the owner of thfe vessel pro rata itineris which 
each has aceômplished. This American rule recognizes the funda- 
mental doctrine by dividing the earnings of the vessel at the date 
of the disaster, the division itself bein'g a device of equity in favor 
ai the owner and the insurer of freight against a strictly légal and 
technical Conséquence. So far as we know, there has been no dé- 
cision in either country that upon abandonment the owner may still 
assert against his abandonee the right to the prospective earnings 
of the vessel. A case very nearly in point is Miller v. Woodfall, 8 El. 
& Bl. 498, where the insured, after an abandonment, had gotten the 
ship ofï, and had carried part of his goods on board to their destina- 
tion. It was held that the abandonees of the ship were entitled to 
be allowed at the current rate of freight for the carriage of that part 
of the cargo taken by the ship into port. A case much relied on 
by the appellants, and thought to be décisive of this, is that of 
Insurance Co. v. Hadden, 13 Q. B. Div. 706; also reported in 5 Asp. 
230. But the case is distinguishable. The question there was 
whether the insurer s were entitled to recover from the owner of the 
ship money decreed to him by reason of his having been deprived 
of profits under a contract of aflfreightment, upon which there was 
another insurance by other underwriters. Now, the contract of 
afïreightment is not an incident of the ship. Freight is of itself, 
and independently of the ship, the subject of a contract of insurance. 
They are two entirely separate things, and there are many cases 
in the books where the courts hâve been employed in protect- 
ing the interests of the owner in respect of the contract of af- 
freightment, and, through him, of insurers of freight, in cases 
of this sort; as' in the case of Hickie v. Rodocanachi, 4 Hurl. & N. 
4SS> where Éord Bramwell observed, having référence to the fact that 
the captain had fulfîlled for the owner the contract of afifreightment, 
that tlie captain in such a case as the présent acts for the owners 
of the ship, and not for the underwriters, and they are not entitled 
to any benefit from the freight acquired. The underwriters may, 
indeed, be entitled to advantages attached to the ship, but not to those 
arising from contracts, thé fuliîllment of which can be and is de- 
tached from the ship, which, as often happens, the shipowners may 
fulfill by another ship. Considérations of this kind lie at the bot- 
tOm of the rule in this country that the owner of the ship cahnot 
recover as damages arising from collision the freight arising on a 
charter party. This was the ground on which the judgment in Insur- 
ance Co. V. Hadden was rested. Brett, M. R., in giving his opinion, 
after quoting what was said by Lord Bramwell in Hickie v. Rodocana- 
chi, said : 

-* "It. the vessel Is Insured by onp set of underwriters, and the freight Is 
insurëd by another set, th'en whatever is sàlvage from the loss of the ship 
goes to the underwriters of thé ship, and whatever Is salvage from the loss 
of the freight goes to the underwriters of the freight. How, then, are the 
damages which hâve been recovered In this case from the owners of the 
coUidlng vessel made up? They are made up of damages glven in respect 
both of the loss of the ship and of the loss of freight Therefore one set of 
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damages ought to go to one set of underwrlters, and Ihe other set to the 
other. It seems to me to be concluslye that the underwriters on the shlp 
cannot recover what they hère clalm, because It seems clear that this recov- 
ery of damages In respect of the loss of freight is not a salvage which is a 
salvage ont of the loss of the ship." 

The différence in the facts, and consequently in the principle of 
law applicable thereto, between that case and this, is obvious. The 
claim there in question was founded upon a subject which was held 
to be not an incident of the ownership of the vessel, and which had 
in fact been separated therefrom by the owner. The right of the 
underwriter on the ship was derived from the owner, and was affected 
by his status. If he could recover against the wrongdoer upon it, 
the damage would, as the master of the rolls said, go to the under- 
writers of the freight. Hère the damages in question were not for 
the loss arising upon a charter party, but for the loss of the prospec- 
tive earnings of the ship, the charter party being used as évidence 
mer ely upon the question as to how much they would probably hâve 
been worth. The earning power of the vessel was an incident in- 
hering in her ownership. That eairning power passed with the 
ship, and, as we hâve already seen, the abandonees were entitled to 
the use of it from the moment of the disaster. If the ship had not 
been completely disabled, but had remained in such plight that she 
could hâve completed her voyage, there could be no question but 
that her earnings subséquent to the collision would hâve belonged to 
the underwriters. If that had happened, it would pro tanto hâve 
diminished the amount recovered by the owners from the insurers. 
In point of fact, the injury was so grave as to completely disable the 
ship from earning anything during the time of her détention, and it 
is for precisely that period of time that the owners hâve recovered 
for her prospective earnings, and it is that sum which the under- 
writers claim was recovered in trust for them. We do not see how 
that claim can be denied without overturning the settled doctrines 
which apply to an abandonment. And there is really no hardship to 
the owners of the ship. The right to abandon as for a constructive 
total loss is a privilège given by the maritime law to enable the owner 
of the ship to forthwith realize the substance of the value of the lost 
vessel, so that he may reinvest it in another ship by purchase or 
charter, and continue in his enterprises. The exercise of that priv- 
ilège casts upon the underwriter an extraordinary burden. Both 
parties hâve ail thèse conséquences in view when the contract of In- 
surance is made. The vessel owner can never be compelled to aban- 
don. When he does so, he acts upon an estimate of the whole situa- 
tion, and ail the conséquences; and, of course, he will not exercise 
his privilège unless it is for his advantage. In such a case the right 
of the insurer does not dépend upon the doctrine of subrogation, as 
that term is understood in courts of equity, and which is employed in 
working out the right of the insurer in cases of partial loss only. In 
such cases there is no change in the ownership of the vessel, and the 
right to its earnings continues with the owner as an incident of his 
ownership. On the other hand, when the ship is abandoned to the 
insurer, the title to the ship passes by assignment immediately to 
the insurer, as from the moment of the disaster, with every right 
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which ,îs incident to ît. The distinction is an important one, thougK 
|t is sometimes confused in the langùage of judicial opinions. Inas- 
much as it is a conséquence of the abandonment that the underwriter 
becomes substituted to ail claims and remédies for the loss, in addi- 
tion to the title to the ship itself, it is impossible to say that the 
owner may still recover to his own tise damages which dépend upon 
his right to continued ownership. We hâve not been referred to any 
case where this précise question has been determined, nor hâve we 
been able to find any, and this has been the reason for our discussion 
of the subject upon the reasons and analogies suggested by the au- 
thorities. 

It is further contended that, notwithstanding the abandonment, 
the owners of the ship retained an interest proportionate to the différ- 
ence between the amount of the Insurance and her valuation, and 
that, consequently, they are entitled to share in the sum in contro- 
versy as in the nature of salvage. This contention rests upon the 
ground that this différence represents an uninsured interest in the 
vessel, or, to put it in the way which is suggested by counsel, an in- 
terest in respect to which the owners were their own insurers. But 
it is a mère figure of speech to say that the owner is the insurer of his 
own property. In reality the only insurance is that which is con- 
tracted for. Nor is it true that, because the insurance is for less than 
the value, the insurance rests upon some fractional part of the owner- 
ship. The whole vessel, "the body and tackle, apparel, and other fur- 
niture," to use the langùage of the policies, is the subject of the insur- 
ance. When an abandonment takes place, the entire ownership 
passes; and it is usually stipulated, as it was hère, that the notice 
thereof, if accepted, must be efficient to convey to and to vest in the 
insurers "an unincumbered and perfect title to the subject aban- 
doned." There is no suggestion that some aliquot part of an owner- 
ship is to be assigned. The owner does not continue to be an owner 
as a tenant in common. In the preseilt case, before the acceptance 
of the abandonment and settlement as for a total loss, the underwrit- 
ers required the whole title to be conveyed to them, which was done. 
We think, however, that that would hâve been the resuit if no deed 
of cession had ever been executed. 

This question has never been expressly decided by the suprême 
court, though there are several cases which employ langùage which, 
we think, implies that the ùnderstanding of the court has been in ac- 
cordance with the rule which we suppose to be the correct one. For 
instance, in view of the fact that insurance is not ordinarily for the 
full value, we should hâve anticipated a qualification in the statement 
of the rule as to what would pass by an abandonment, if the owner 
were recognized as remaining a tenant in common as to part of the 
ownership by reason of the insurance being for less than the value of 
the ship. The rule applied by the district court has on several oc- 
casions been held to be the true one by the fédéral courts of first 
instance, and has been recently affirmed by the circuit court of ap- 
peals for the Seventh circuit, Mr. Justice Harlan delivering the opin- 
ion. Mutual Safety Ins. Co. v. Cargo of the George, Olcott, 89, 17 
Fed. Cas. 1082 (No. 9,981); The Mary E. Perew, 15 Blatchf. 59, Fed. 
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Cas. No. 9,207 ; The Manitoba (D. C.) 30 Fed. 129 ; The Burlington 
(D. C.) 73 Fed. 258; Gilchrist v. Insurance Co., 44 C. C. A. 43, 104 
Fed. 566. The rule is also recognized in The St. Johns (D. C.) ici 
Fed. 469. There is some disagreement in state décisions upon this 
point, but, so far as we know, there has never been any différence 
of opinion in the fédéral courts. It seems to us that the maintenance 
of this claim of the owners would be to introduce a new doctrine into 
the law of abandonment, and one wholly inconsistent with its long- 
established prihciples. 

Counsel for the underwriters refer, in support of their claim, to a 
clause in the policy which requires the insured, upon accepting pay- 
ment for any damage or loss, to treat as assigned to them ail rights 
to indemnity which the insured may hâve. But we think this lan- 
guage in the policy was employed to dénote what should happen or 
resuit in cases of partial loss only, for in the preceding paragraph the 
subject of Hability in case of abandonment for constructive total loss 
was fuUy provided for. We think the decree of the court below, so 
far as it is appealed from, is correct, and it is accordingly affirmed 



THE NETTIE L. TICB. 

(District Court, E. D. New Tork. June 28, 1901.) 

Collision— F AiLURE to Display Light— Tno and Tow. 

Where a canal beat being towed alongslde a tug at night In a harbor 
failed to display a white light on her outboard bow, as required by in- 
spectors' rule 11, both the tug and the canal boat are chargeable with tfefe 
fault; and the tug is not exonerated from liabillty for a collision result- 
Ing by the fact that her master ordered the master of the canal boat to 
put out the light, but it was his further duty to see that his order was 
enforced. 

In Admiralty. Suit for collision. 

Wilcox, Adams & Green and Mr. Green, for libelant. 
John Whalen, Corp. Counsel, and Mr. Probasco, for the city of 
New York. 
James J. Macklin, for the Nettie L. Tice. 

THOMAS, District Judge. This action is brought by the owner 
of the canal-boat Frank X, which was in tow alongside of the tug 
Nettie L. Tice, on October 30, 1899, at 6 o'clock p. m., when the 
fireboat Zophar Mills, belonging to the city of New York, collided 
with the canal boat, doing the injury. Upon the trial it appeared 
plainly that the fireboat was at fault, and it also appeared that the 
Frank X and the Tice were each at fault, if each was liable for fail- 
ure to observe inspectors' rule 1 1 , which is as follows : 

"For the government of pilots of vessels propelled by steam, gas, fluid, 
naphtha, or electrlc motors, or of other vessels propelled by maehinery, navi- 
gating the harbors,' rivers, and inland waters of the United States (except 
the Great Lakes and their Connecting and tributary waters as far east as 
Montréal, the Red Elver of the North, and rivers emptying into the Gulf of 
Mexico, and their tributaries). Adopted by the board of supervising in- 
spectors of steam vessels January 26, 1899, under the authority of an act 
of congress approved June 7, 1897. Barges or canal boats towed alongside 
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a steamTFéssel, If on the starboard slde of said steam Tessel, 'shall display 
a whlte l}ght on her own starboard bow; and If on the port of sald steam 
vessel, shaU display a whlte llght on her own port bow; and if there is more 
than one bàrgé or canal boat alongside, the white lights shall be dlsplayed 
from the outboard slde of the outslde barge or canal boat. The white lights 
for barges and canal boats referred to In the preeeding rules shall be car- 
ried at least 10 f eet and not more than 30 feet abaft the stem or extrême 
fôrward end of the vessel, above the deck rail of the vessel on single-decked 
vessels, and on the upper deck of double or three-decked barges or canal 
boftts; and shall be of such a character as to be visible on à dark night, with 
a clear atmosphère, at a distance of at least 5 miles." 

It is aditiitted that there was not a compliance with this rule, but 
it is urged on the part of the libelant that noncompliance did not 
<:ontribtite to the accident. The burden of establishing this is upon 
those in fault, and that burden has not been discharged sufficiently. 
Had the light been placed as required, it is by no means certain 
that the Zophar Mills would not bave discovered the same. But it 
is urged by the master of the Tice that he ordered the master of the 
canal boat to put the light out, and it is claimed that his duty be- 
gan and ended upon doing this. He was in charge of the boat, 
and, if the command that the rule be observed was not sufficient, 
that command should hâve been enforced. This accords with the 
holding in The Lyndhurst (P. C.) 92 Fed. 681. The master of the 
canal boat contends that this primary responsibility imposed upon 
the tug to observe rules absolves him. This claim résolves itself 
into this : that the master of a canal boat in tow, knowing that the 
rule requires display of a light, and knowing that such display has 
not been made upon his boat by him or by anybody under him, or 
otherwise, may await calmly the results of this inattention, and, if 
his boat be injured, exclude himself from liability. It is considered 
that such is not the rule, and ought not to be the rule. The libelant 
is entitled to a decree for two-thirds of his damages and costs, and 
that the Zophar Mills and the tug Nettie L. Tice shall, as between 
themselves, each bear one-third of the damage. 



THE BATONNE. 
(District Court, E. D. New York. July 9, 1901.) 

COMISIOW— BCHOONBR AND TUO— VlOIiATION OF RuLES. 

A schooner was coming down North river, erosslng on the port taek, 
with a strong ebb tlde, whlle a tug with a car float on her port side 
was golng up about 600 feet from the New Jersey shore. When In front 
of the tug, and 600 feet distant, the schooner went about, In violation of 
the rules; there belng ample room for her to continue on the port tack 
untll she had crossed the course of the tug. Before she acqulred head- 
way after coming about she was carried down by the tide and came in 
collision with the float. The tug reversed with ail speed when the 
schooner went about, but It appeared that the bow of the float swung 
somewhat to starboard. Helâ, that the only fault possibly attributable 
to thé tUg was In f alling to starboard her wheel, which was not culpa- 
ble, slnce she acted In extremis after havlng been placed in a perlions 
position through the sole fault of the schooner, and that she eould not 
be charged with liability for any part of the damage to the schooner. 

Peter S. Carter, for libelant. 
James J. Macklin, for claimant. 
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THOMAS, District Judge. On the 4th of January, 1900, at 2 p. 
m., the schooner Béatrice L. Corkum, whose length is about 80 feet 
on the water line, carrying coal, was on the port tack crossing the 
North river, with a moderate wind from the west southwest, and 
with a strong ebb tide, and clear weather. The steam tug Bayonne, 
with a car float on her port side, was coming up the river, about 
600 yards from the New Jersey shore. When in a position herein- 
after to be ascertained, the schooner went about with the intention 
of going on the starboard tack, and shortly her starboard side just 
aft her fore rigging came in collision with the starboard corner of 
the car fioat, whereby the schooner received the injuries which are 
the subject of the libel. When the schooner went about she was 
about 600 feet in front of the car float. The schooner had sufEcient 
opportunity to continue her port tack, and her change of course 
was in disobedience of the rule, and primarily relieves the Bayonne 
from liability for the accident. Burt v. The Nevada (D. C.) 3 Fed. 
928. Therefore the primary question is, why did the schooner 
change her course? Concerning this the captain of the schooner, 
who was at the wheel, gave the foUowing évidence: 

"Q. Who gave the order for the schooner to go about? A. Myself and the 
pilot. I said to the pilot, 'We had better go about,' aud he sald, 'Y es; we 
had better tack shlp.' Q. Why dld you say that to the pilot? A. I don't 
know. 1 hardly know myself why I sald It I thought probably If we went 
Inslde of hlm we might go Into the piers, or whatever you call them, and 
that maybe there wouidn't be water enough for us. I didn't know the depth 
of the water. I was unacquainted." 

The schooner had a pilot in charge, who testified that at the time 
the schooner backed the car float was 200 yards away, and about an 
equal distance from the shore ; that, if the schooner had kept on 
her port tack, he would hâve cleared the bow of the car float and 
tacked inshore of it, without difficulty. "Q. Do you know who it 
was suggested that the vessel should go on the starboard tack be- 
fore the collision? A. Yes; the captain of the tugboat. He blew 
an alarm whistle for us to go on starboard tack. That is why we 
went." He further testified that but for the alarm whistle he ex- 
pected to tack inshore of the car float, and that the captain of the 
vessel had not spoken to him about going about. Hère is a direct 
colHsion between the captain and the pilot. T^e pilot has attempted 
an excuse for change of course, and that excuse tends to involve the 
tug. It is undoubted that an alarm whistle was blown, but the im- 
portant question is whether it caused the schooner to change her 
course. There is no suggestion whatever in the libel that the 
schooner changed her course on account of such alarm whistle, nor 
is it charged as fault against the tug. Nor is there the slightest 
suggestion of it in the évidence of the, captain, or in the direct évi- 
dence of the pilot, but it only appears upon the cross-examination 
of the latter. Under such circumstanc«s, the court is not justified 
in concluding that the alarm whistle impelled the change of course, 
misled the navigators of the schooner, or disturbed their judgment 
in any manner whatever. But it is contended on the part of the 
schooner that after she went about the tug should hâve imme- 
diately stopped and reversed her engines, and should hâve star- 
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boardçd her wheel so that the float could hot hâve swung the bow 
oî the steam tug and float to starboard across the changed course 
of the schooner. It is also urged as fault against the steam tug 
that she did not keep "on her course and doser to the Jersey shore, 
when the persons in charge of the said steam tug should hâve known 
that, wbèn the said schooner would go about, the strong ebb tide 
would nàturally carry the schooner down, until she got sufficient 
headway on so as to hâve sailed clear and away from the said steam 
tug and float which the steam tug had in charge." It is alleged, 
thereforè, by the libelant that the tug was in fault for not keeping 
her course, and was also at fault because she did not immediately 
stop and reverse under a starboard wheel. With a schooner going 
about in front of her, it was entirely proper for her to stop and re- 
verse, and she should not be criticised for so doing. The schooner 
had disobeyed the rule, and the vessels were in such péril of colli- 
sion, through the fault of the schooner, that the burden is upon her 
to show in extremis even the tug was at fault. The captain of the 
schooner slates: "I attribute the collision to the steam tug. It 
could hâve been avoided by the tugboat keeping on her course." 
The évidence on the part of the tug tends to shovv that the alarm 
whistle was blown to call the attention of the persons on the schoon- 
er, and that the tug, which was going about three knots an hour, 
was slowed and stopped, while the schooner was yet on her port 
tack, and that the schooner did not go about until she had passed 
the bow of the float, but that she did not fiU right away; that the 
tide brought her down upbn the float; and that, in backing and re- 
versing under a signal for fuU speed, the bow of the float was carried 
to starboard. It is apparent that, when the schooner went about, 
the engines of the tug were reversed, and that she was backed with 
ail haste, and that the schooner did not fill sufiiciently before the time 
of the actual contact to allow a clearing of the vessels, the starboard 
corner of the float striking a glancing and dragging blow along the 
starboard side of the schooner, and thàt the alarm whistle was given 
as a ^arning, and with liô intention of suggesting that the schooner 
should go about. It does not appear what was done with the wheel 
at this time, although the captain of the tug states that he could not 
hâve done anything more than he did to hâve avoided the collision. 
The fact hàs not been overlôoked that it is claimed on the part of the 
schooner that she went about before entering on the course of the 
tug and the float, and, according to the évidence of the captain of 
the schooner, not only was the schooner well oflf from the tug and 
float, but the latter went to starboard 500 feet, and thereby brought 
about the collision. This is so extravagant that it must be at once 
rejected. If starboardirig would hâve tertded to throw the car float 
to port, and it was not aône, nevertheless it was an omission in an 
emergency caused by the réckless act of the schooner, which should 
not be held to be culpable négligence under the circumstances pre- 
sented, The only fault possibly attributable to the float which con- 
tributed tb the accident was the failure, if it was not done, to star- 
board the wheel. But, as has been already stated, that fault is not 
regarded as culpable, considering the extremity in which the schoon- 
er had placed the tug. 
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HUMBIED et al. v. AVERY et al. 
(Circuit Court, D. Minnesota, Flfth Division. August 29, 1901.) 

1. Public Lands— Northkkn Pacific Géant— Construction of Act fob Set- 
tlement op conplicting claims. 

Aet July 1, 1898 (30 Stat. 620), was enacted for the purpose of settling 
witliout litigation, -with the full consent and through tlie voluntary 
action of the parties, ail disputes relatlng to lands which arose through 
the conflicting rulings of the land department as to the eastern terminus 
of the Northern Paciflc Eallroad as afCecting Its land grant, in so far 
as such lands had not been disposed of by the railroad company. Sueh 
act, which was accepted by the company, gave to every purchaser or 
settler claiming in good faith any of such lands through any law of 
the United States or ruling of the land department, whose right at- 
tached prlor to January 1, 1898, the option to retaln such lands or 
transfer hls claim, and provided that, in case he elected to retain the 
land claimed, the railroad company, on executing a relinquishment, 
should be entltled to sélect other lands in lieu thereof. Eeld, that such 
aet became operative from the date of its passage, and that the rail- 
road Company, having accepted the same, could not thereafter convey 
to another any right in the lands to which it applled, except subject to 
Its provisions, by which the company was bound to relinquish Its claim 
to such lands as the settlers or purchasers from the United States 
elected to retain; slnce any other construction of the act would enable 
the company, at Its option, to render it nugatory. 

S. Same. 

Such act applies as well to lands which had been patented prlor to 
January 1, 1898, as to those to which the rights of settlers and pur- 
chasers were then inchoate, both classes being equally within its pur- 
view. It Is immaterial that the land department had lost jurisdlction 
over the lands patented, since the act does not requlre the department 
to détermine any conflicting clalms, but merely to perform the minis- 
terlal duties of notifying settlers and purchasers of the option given 
them, and of furnishing to the railroad company a list of the lands 
, which they elect to retain, upon which it becomes the duty of the com- 
pany, under the provisions of the act itself, to exécute the proper re- 
llnquishments therefor. 

8. BAUB — JURISDICTION OP COURTS — INTERFERENCE WITH LAND DbPAKTMENT. 

Neither a fédéral nor state court can properly assume to détermine 
and adjudicate the rights of contesting claimants to publie lands while 
the matter is pending before the land department. 
i. Same— Injonction. 

A court of equity will not interfère by injunction as between two 
contesting claimants of public lands, which are still within the juris- 
dlction of the land department, unless to prevent waste which will re- 
suit In serious and permanent injury to the land. 

In Equity. Suit to détermine conflicting claims to public lands. 

Billson, Congdon & Dickinson and H. Oldenburg, for complain- 
ants. 

H. H. Hoyt, Jaques & Hudson, Towne & Harris, M. H. Stanford, 
John G. Williams, and S. H. Moer, for défendants. 

LOCHREN, District Judge. The complainants above named, 
claiming the équitable title and ownership of very numerous tracts 
or parcels of land in the state of Minnesota lying in odd-numbered 
sections north of the line of the Northern Pacific Railroad, and east 
of the meridian of Duluth, and within the limits of the indemnity 
110 F.— 30 
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belts of land granted by congress in aid of the construction of said 
railroad, under convey^nces or contracts of sale from the Northern 
Pacific Railway Company, which is the successor of the Northern 
Pacific Railroad Company, and entitledto ail rights of said last- 
named company in said lands, filed this bill against the numerous 
défendants named therein, who are respectively settlers upon par- 
cels of said lands, or purchasers of parcels thereof from the United 
Statçs, or grantees of such purchasers, to hâve adjudicated and es- 
tablished the right and title of complainants to said lands, and to 
hâve the claims of défendants thereto adjudged invalid, and disposed 
of as clouds upon the right and title of complainants; and for other 
relief specifically asked or generally prayed for. The answers of the 
answering défendants respectively assert their rights to lands as law- 
ful settlers thereon under the laws of the United States, or under 
purchaseS from the United States. The controversy in regard to 
the title to thèse lands arose from conflicting action and rulings of 
the land department of the United States respecting the point of 
location on Lake Superior of the eastern terminus of the Northern 
Pacific Railroad, and as to the right of the Northern Pacific Rail- 
road Company to receive any lands, under its land grant, in respect 
to that portion of its railroad which was built and operated between 
Thomson Junction, in the state of Minnesota, and Ashland, in the 
State of Wisconsin. The map of definite location of that portion of 
said railroad was transmitted to thé secretary of the interior July 3, 
1882, and was accepted, and the land grant adjusted to the Une 
shown thereon, and the lands appertaining to that portion of the 
railroad withdrawn from sale or entry by order of the secretary. 
On August 28, 1884, the board of directors of the Northern Pacific 
Railroad Company, by resolution, fixed and loCated the eastern 
terminus of said railroad at Ashland, and transmitted a copy of such 
resolution to the land department December 3, 1884, and that was 
accepted by the land department as establishing such eastern ter- 
minus. That portion of the railroad was constructed, and waS ac- 
cepted by commissionèrs appointed by the président; and said 
Northern Pacific Railroad Company, pursuant to directions of the 
secretary of the interior, made and filed its lists of sélections of 
lands in said indemnity beltS in lieu of lands lost to ^ it în its place 
limits, including ail the lands in controversy in this suit ; which 
lists of selected lands were accepted and approvéd by said land de- 
partment, and some of the same were afterwards patented to said 
Northern Pacific Railroad Company» but not including any which are 
embraced in this suit. But thereafter, on August 27, 1896, the sec- 
retary of the interior ruled and decided that the eastern terminus 
of said railroad was at the city of Duluth, and that its land grant 
did not extend east of the meridian of that city ; and thereupon, by 
his order, said lists of sélections were canceled, and the land so se- 
lected opened for sale and entry as unappropriated public land; 
and thereafter, and conformably with such ruling of the secretary 
of the intefior, the entries and purchases were made under which 
the présent défendants now claim. 
Most of the foregoing matters will be found stated more at length 
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in the reports of^the cases of U. S. v. Northern Pac. R. Co., 37 C. 
C. A. 290, 95 Fed. 864; U. S. v. Northern Pac. R. Co., 177 U. S. 
435. 20 Sup. Ct. 706, 44 L. Ed. 836 ; and Doherty v. Railroad Co., 
177 U. S. 421, 20 Sup. Ct. 677, 44 L. Ed. 830. Thèse décisions 
finally adjudged that the eastern terminus of said railroad was at 
Ashland; and on the filing, on April 16, 1900, of the suprême court 
décisions just referred to, the secretary of the interior revoked the 
order canceling said lists of sélections, and reinstated the said lists. 
Prior to July i, 1898, the suprême court of the state of Wisconsin, 
in the Doherty Case, above cited, then pending before it, had ad- 
judged and decided that the eastern terminus of said railroad was 
established at Ashland; and this court, in the other above-cited 
case, then pending before it, had rendered judgment to the same 
effect; and on that date, by provisions contained in 30 Stat. 620, 
c. 546, congress enacted: 

"That where, prior to January first, eighteen handred and ninety elght, the 
whole or any part of an odd numbered section in either the granted or the 
indemnity limits of the land grant to the Northern Pacific Eallroad Company, 
to which the right of the grantee or its lawful successor Is claimed to hâve 
attached by deflnite location or sélection, has been purchased directly from 
the United States or settled upon or claimed in good faith by any qualified 
settler under color of title or claim of right under any law of the United 
States or any ruling of the interior department, and -when purchaser, settler 
or claimant refuses to transfer hls entry as hereln provided,' the railroad 
grantee or its successor in interest, upon a proper relinquishment thereof, 
shall be entitled to sélect in lieu of the land relinquished an equal quantity 
of public lands, surveyed or unsurveyed, not minerai or rt-served, and not 
valuable for stone, iron or coal, and free from valld adverse claim or not 
oecupled by settlers at the tlme of such sélection, situated within any state 
or territory into whlch such railroad grant extends, and patents shall issue 
for the land so selected as though It had been origlnally granted," etc. 

This act further provided that the secretary of the interior should 
ascertain, prépare, and deliver to the railroad grantee or its suc- 
cessor in interest lists of the tracts of land so purchased or settled 
upon and now claimed by the purchasers or occupants, their heirs 
or assigns; and that the right, title, and interest of the railroad 
grantee so relinquished should revert to the United States, and the 
lands be treated as if the grant had never included them. The act 
further provided that the railroad grantee, or its successors in in- 
terest, should accept as conclusive, in respect to the lands to be re- 
linquished, the lists so to be made by the secretary of the interior; 
but should not be bound to relinquish "lands sold or contracted 
by it, or lands which it uses or needs for railroad purposes, or lands 
valuable for stone, iron, or coal." The act further provides that 
ail qualified settlers, their heirs or assigns, who, prior to January 
I, 1898, purchased or settled upon, or claimed in good faith under 
color of title or claim of right, under any law of the United States 
or any ruling of the interior department, any part of an odd-num- 
bered section in either the granted or indemnity limits of said land 
grant, may, in lieu thereof, transfer their claims to other public 
lands, specified, with crédit for their résidence and improvements ; 
and that the secretary of the interior should give notice to such 
persons of their option to take lieu lands before delivering the hsts 
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to the raîlroad grantee or its successor in interest. This act of July 
1, 1898, was duly accepte^ by the Northern Pacific ïiailway Company 
on Jijlj^ 13, 1898, and before it had sold or contractée! to sell to 
complainaiits, or to any one, any of the lands described in the bill. 

The obvious purpose of this act was to provide a certain, speedy, 
and équitable way in which ail controversies between the railroad 
grantee or its successors and purchasers or settlers upon odd-num- 
bered sections within the place or indemnity limits of the land grant, 
who claimed by color of any law of the United States or any ruling 
of the land department, should be settled and adjusted without con- 
test or litigation either in the land department or in the courts. 
The railway company, by its express acceptance of the act, became 
bound by its provisions, and obligated to carry outits terms. By 
its terms, each of such purchasers and settlers is to be notified by 
the secretary of the interior of his option to transfer his entry or 
claim and take other lands in lieu thereof. If he takes such lieu 
lands, he relinquishes his former land, and this ends his contest with 
the railroad grantee. As to those purchasers or settlers who elect 
to retain their claimed lands, the railroad grantee or its successor, 
on receiving lists of such lands from the secretary, must relinquish 
the lands so listed, and may' take lieu lands therefor, and the relin- 
quished lands revert to the United States, and stand as if never 
included in the land grant, and the controversies about them are 
ended. But the complainants, while not conceding that by the act 
of July I, 1898, it is made obligatory on the railroad grantee or its 
successor to relinquish any lands, contends that, if such obligation 
does arise as to any lands, it is only as to lands which shall not 
hâve been sold or contracted to be sold by the railroad grantee or 
its successor prior to the time when such lands shall hâve been 
included by the secretary of the interior in lists of contested lands 
served upon the railroad grantee qr, its successor, as required by that 
act. They claim, therefore, that the lands described in the bill are 
not afifected by that act, because they were "sold or contracted" 
by the railway company to the complainants January 19, 1900, after 
the passage of said act, but before the service upon the railroad gran- 
tee or its successor, by the secretary of the interior, of any Usts of 
lands claimed by purchasers or settlers, and therefore to be relin- 
quished by the railroad grantee or its successor. This contention 
of the complainants is untenable. The act refers to conditions 
existing at the time of its passage. It does not embarrass the rail- 
road grantee by requiring it to relinquish any land which before 
the passage of that act it had sold or contracted; neither does it 
provide for its pwn practical nullification by excepting from its 
provisions lands which the railroad grantee might thereafter choose 
to sell or contract, as in this immense sale of lands to the complain- 
ants ; and after the passage and acceptance of the act the complain- 
ants could acquire no rights in the land not in subordination to its 
provisions. The act speaks from its passage. It does not make 
any rights or obligations dépendent upon the celerity or tardiness 
of the secretary in the performance of the duties which the act im- 
poses upon him. 
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It appears that a very few of the défendants daim under patents 
issued before January i, 1898, and complainants contend that said 
act of July I, 1898, has no application to lands so patented, and that 
such has been and is the ruUng of the land department. 28 Land 
Dec. Dep. Int. 103; Id. 470; Wasmud v. Railroad Co., 29 Land 
Dec. Dep. Int. 224, 226. It is apparent from thèse citations that 
such has been the construction placed upon that act by the secre- 
tary of the interior. I beUeve, however, that such construction of 
the act is erroneous. It appears from the statements in one of thèse 
citations that after the passage of said act some lands covered by 
its provisions were inadvertently patented, and the views of the sec- 
retary as to the scope of the act, and the powers and duties of the 
land department in carrying it into efïect, appear in the instructions 
of Acting Secretary Ryan to the commissioner of the gênerai land 
office, June 3, 1899 (28 Land Dec. Dep. Int. 471): 

"Paragraph seven of the régulations approved February 14, 1899 (28 Land 
Dec. Dep. Int 103), Issued under the act of July 1, 1898, states that: 'Slnce 
the issuance of patent terminâtes the jurisdiction of the land department 
over the lands patented and exhausts its power to examine and décide upon 
claims to such lands, and slnce thls act manifestly refers to confllctlng clalms 
to lands which hâve not passed beyond the jurisdiction of the land depart- 
ment, it f oUows that its provisions are confined to unpatented lands, and that 
lands which hâve been patented are not the subject of relinquishment and 
cannot be made the basis of a lieu sélection under thls act' This portion of 
the paragraph can only relate to such lands as had been i»atented prior to 
the act of July 1, 1898, and as to ail such lands said act is without applica- 
tion. But ail conflicting claims comlng within the provisions of said act, 
to land which remained unpatented July 1, 1898, should be dlsposed of in 
accordance with the provisions of that act. The patenting of ail lands which 
were on July 1, 1898, the subject of such conflicting claims without foUowing 
the provisions of said act, was in violation of its terms, and therefore erro- 
neous. To the end that the beneflts Intended to be extended by said act may 
be still secured to those entitled thereto, and to avoid possible and unneces- 
sary litigatlon in the courts as a resuit of the inadvertent or erroneous issu- 
ance of patents slnce July 1, 1898, in such cases, the following régulation is 
added to those adopted February 14th, last, under said act, namely: '(47) 
Where any portion of an odd-numbered section within the limits of the grant 
to the îvorthern Pacific Railroad Company coming within the provisions of 
the act of July 1, 1898, as herein construed, has been patented without fol- 
lowing the provisions of that act, the individual clalmant will, notwithstand- 
ing the issuance of such patent, be advised, in the manner prescribed by 
paragraph 18, of the option accorded him by said act. If the patent was 
issued to him, and he elects to relinquish his claim, he will be requlred to 
malie reconveyance of the land to the United States in the manner pre- 
scribed by paragraphs 24, 25, and 26; but if he elects to retain the land pat- 
ented it will be listed according to paragraph 23, with a view to its relin- 
quishment by the railroad company. If the patent was issued to the railroad 
Company, and the individual claimant elects to retain the land so patented, 
the Company will be requlred to make reconveyance thereof to the United 
States according to paragraphs 24 and 26, whereupon the individual claimant 
may perfect tltle thereto, and the railroad company may sélect other lands 
In lieu thereof as in other cases.' " 

The situation at the time of the passage of the act of July i, 1898, 
was this : By reason of the erroneous ruling of the secretary of the 
interior as to the location of the eastern terminus of said railroad, 
and his revocation of his prior approval of lawful sélections by the 
railroad company of indemnity lands, and permitting sales and en- 
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tries of such selected lands as unappropriated, he had iritroduced 
confusion and conflict in respect to the right to such lands, which 
was bspfinhing to be litigated in the courts ; as the suits which re- 
sulted in the suprême court décisions above cited had then been 
commenced, and very much litigation seemed probable. The fact 
that patents had issued in a few instances would not end such dis- 
putes as to the lands so patented, as courts would adjudge the 
patentée in any case to hold the title in trust for the other party, 
wherever the other party had clearly the right to the land. The 
quieting of daims and titles to such a vast area of land was matter 
of public concern, and it was proper and beneficent législation on 
the part of congress to thus provide for the settlement and ending, 
with the fuU consent, and through the voluntary action, of the par- 
ties in each instance, of ail disputes existing in the land department 
in respect to the unpatented lands, as well as ail disputes which 
might arise in the courts as to whether patents for the patented 
land had been issued by the land department to the right parties. 
This act gives the option to keep or relinquish the disputed land to 
the individual claimant in every instance. If he elects to retain 
that land, it is to be Hsted by the secretary in lists to be furnished 
to the railroad claimant, who must relinquish, and whose consent 
to this was given by its acceptance of the act. The statement of the 
secretary, in his instructions above quoted, that "the issuance of 
patent terminâtes the jurisdiction of the land department over the 
lands patented, and exhausts its power to examine and décide upon 
claims to such lands," while true, is wholly irrelevant in respect to 
ail lands affected by the act of July i, 1898. That act does not pro- 
vide for any examination or décision whatever, by the land depart- 
ment, of the merits of any claims to any lands. The acts required 
to be donc by the secretary of the interior are merely ministerial, — 
first, to ofïer the option to the individual claimant, and, if the land 
is by him relinquished, to require such instrument as will make the 
relinquishment effectuai. If he refuses to relinquish, then the sec- 
retary's duty is to place the land on the list respecting which relin- 
quishment is to be required of, and cannot be refused by the railroad 
claimant ; the lists so furnished being conclusive. The other state- 
ment in the secretary's instructions, that the act "manifestly refers 
to conflicting claims to lands which hâve not pa$sed beyond the juris- 
diction of the land department," is stated as a corollary to the last 
previously quoted statement, and is "manifestly" incorrect, as no 
sentence in that act favors such limited construction. On the con- 
trary, its broad terms include patented as well as unpatented lands, 
respecting which such conflicting claims existed. There can be no 
more diiïàculty in executing the act in respect to lands coming with- 
in its terms, which were patented before its passage, than in respect 
to the lands which were inadvertently patented after the passage of 
the act, and about which the secretary finds no difficulty. The pat- 
ents last referred to, though erroneously issued, were not void, and 
eiïectually passed the title, and exhausted the jurisdiction of the land 
department. Moore v. Robbins, 96 U. S. 530, 532, 24 L. Ed. 848. 
But the secretary very properly did not consider that this at ail dis- 
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abled him from performing the ministerial duties devolved upon, 
him by the act of July i, 1898, in respect to the lands so patented. 
The same is true respecting the lands patented before the passage 
of the act, and the procédure which he directs to be adopted by 
paragraph 47 of his instructions is as appropriate and effectuai in 
the one case as in the other. 

Complainants' contention that the act of July i, 1898, only ap- 
plies to lands claimed by "settlers," cannot be maintained. The 
language employed is broad enough to include ail purchasers from 
the United States, under any law, or ruling of the land department. 

In respect to about 4,500 acres of the land described in the bill 
and claimed by the complainants, it appears by the exhibit attached 
to the bill that the entries thereof by the individual claimants were 
made later than January i, 1898, and therefore that the act of July i, 
1898, does not apply to such lands. But the same exhibit shows that 
none of thèse lands hâve been patented to any one. It therefore 
appears that the légal title to thèse lands is not in either the com- 
plainants or défendants, but still in the United States, and that the 
contests as to the right to thèse lands are still pending, or may be 
prosecuted, before the land department of the United States. While 
the matters are in this condition, it is improper for a court to as- 
sume to adjudicate the rights of the contesting parties. The lan- 
guage of Mr. Justice Miller in Marquez v. Frisbie, lOi U. S. 473, 
475, 25 L. Ed. 800, is applicable: 

"We hâve repeatedly held that the courts wlll not Interfère wlth the offlcers 
of the government whlle In the discharge of their duties in disposing of the 
public lands, either by Injunetion or mandamus. Litchfield v. Richards, 9 
Wall. 575, 19 L. Ed. 681; Gaines v. Thompson, 7 Wall. 347, 19 L. Ed. 62; 
Secretary v. McGarrahan, 9 Wall. 298, 19 L. Ed. 579. And we thinli it would 
be quite as objectionable to permit a state court, while such a question was 
under the considération and within the control of the executive department, 
to take jurisdictlon of the case by reason of their control of the parties 
concerned, and render decree in advance of the action of the government, 
which would render its patents a nulllty when Issued." 

It is just as improper for a fédéral court as for a state court to as- 
sume to détermine and adjudicate the rights and equities of contest- 
ing claimants for pubHc lands while the matter is still pending before 
the land department. 

The only other ground upon which the complainants urge their 
right to équitable relief is as to two 40-acre tracts in section 19, 
township 54, range 12, claimed by the défendant Michael Kelley 
under conveyance from Malcolm A. McDonald, the entryman. The 
proof shows that said Kelley has caused to be eut and removed 
from said two tracts a large amount of pine timber, including sub- 
stantially ail the pine timber of merchantable value growing there- 
on, and complainants contend that they are entitled to an injune- 
tion to restrain said Kelley from cutting or removing any more tim- 
ber from said tracts, and to a decree against him for the value of 
such pine timber already eut and removed by him, such value to be 
ascertained by référence to a master. But the complainants cannot 
be awarded the value of the pine timber so eut and removed without 
an adjudication in this suit that they hâve at Içast the équitable 
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right to the land, and such adjudication may not be made while 
jurisdiction to détermine that matter remains in the land depart- 
ment as it does until patent for the land shall issue. It is unneces- 
sary to décide whether a case may not arise when, even while the 
disputed question as to the rights of contesting parties to a tract 
of public land is pending or cognizable before the land department, 
a court of equity may properly interfère, by injunction at the suit 
of one of the claimants, to prevent the other claimant froni despoil- 
ing the land by waste, and appropriating its substantial value, by 
denuding it of ail its mèrchantable timber, before any final décision 
upon thé disputed claims by the land department, which is only 
rendered by issuing the patent. I think a court of equity should in 
such casés refuse interférence by injunction to préserve merely tech- 
nical rights,— the status quo, — but only (if at ail) to prevent serious 
and substantial injuries. Hère it seems from the proofs that an in- 
junction will be practically ineffectuai, as the mèrchantable timber of 
any substantial value has already bèen taken and removed from the 
land. On the hearing no technical objection to any pleading was 
urged or has been considered, as the parties apparently desired a 
décision on the merits. Decree will be entered dismissing the bill, 
with costs. 



BIBBEE-WHITB 00. v. WHITB RIVER VAI/. ELECTRIC K. CO. 

(Circuit Court, D. Vermont. September 3, 1901.) 

Sfecifio Performance— Contkacts Enpobceablb. 

An oral agreement wlth the recelvers of an uHflnlshed rallroad to 
f umlsh the money requlred to complète the same for recelvers' cer- 
tlficates and other securltles as collatéral Is not such a deflnlte and 
précise contract as to warrant a decree or order for Its spécifie per- 
formance. 

In Equity. On pétition by receivers. See 107 Fed. 176. 

Chas. M. Bruce, for receivers. 
Eleazer L. Waterman, for Williams. 

WHEELER, District Judge. This cause has now been heard up- 
on a pétition of a receiver for an order to compel Samuel Williams, 
a party to the cause, to furnish money for the further completion of 
the road, pursuant to an alleged agreement. There is no contract 
signed by the petitionee, and the making of such an agreement is 
disputed. The évidence seems to fairly show that he gave the re- 
ceivers to understand that, for receivers' certificates delivered and 
subsidies assigned for security, he would furnish money for the pur- 
pose mentioned, which he has since refused to furnish. But this is 
not such a definité and précise contract as will warrant a decree or 
order for spécifie performance. The rights of the parties must be 
wrought out, or the conséquences of the failure to perform be suf- 
fered otherwise. The pétition is accompanied by a motion for a 
temporary injunction against transfer of the securities. The receiv- 
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ers appear to be entitled to such an injunction, although it may not 
be actually necessary. 

Motion for injunction granted. Pétition for spécifie performance 
denied. 



BIBBER-WHITE CO. v. WHIÏB RIVER VAL. ELECTRIC R. CO. 

(arcuit Court, D. Vermont. September 3, 1901.) 

Railroads— Rbceivership— Sale of Propbrtt. 

A court wlll not order the sale of railroad property In the hands of 
receivers, where the purpose of the receivership was to secure the com- 
pletlon of the road, to save to the company certain subsidles and sub- 
scrlptlons, the right to whlch has been pledged by the receivers to 
ralse funds, untll the road has been so completed as to assure their 
collection. 

In Equity. Pétition for sale of property in hands of receivers. 
See 107 Fed. 176. 

Eleazer L. Waterman, for petitioner. 
Chas. M. Bruce, for receivers. 
Arthur H. Wellman, for José, Parker & Co. 
Frank Plumley, for Ward & Douglass. 

WHEELER, District Judge. This cause has been heard upon a 
pétition of Samuel Williams for a sale ot the railroad and property in 
the hands of the receivers. The principles invoked for the pétition 
that a receivership should be terminated as soon as practicable after 
its purposes hâve been accomplished are recognized as well estab- 
lished and salutary. Vermont & C. R. Co. v. Vermont Cent. R. Co., 
50 Vt. 500. This receivership was created for the purpose of saving 
to the corporation its subsidies, voted by towns and subscribed upon 
conditions requiring prompt action in building the road, as well as 
for the purpose of completing the road. Thèse subsidies are an im- 
portant part of the property of the corporation; the right to them 
has been used by the receivers in connection with the construction 
of the road, and they hâve become involved with it by assignments ; 
the road is not so far perfected as to leave them beyond dispute ; 
and altogether the property, does not appear to be now so well salable 
as to warrant forcing a sale of it in its présent condition. The pur- 
poses of the receivership hâve not been accomplished, and a sale of 
the property before further accomplishment does not now seem to 
be wise. 

Pétition dismissed. 



CHICAGO, M. & ST. P. RY. CO. v. SMITH et al. 

(Circuit Court, D. South Dakota, S. D. August 9, 1901.) 

1. Cahribrs — State Regdlation of Rates— Constittttionalitt. 

Where the business of a railroad company withln a state Is efflcîently, 
economlcally, and honestly conducted, and its operatlng expenses are no 
greater than such management requires, and the net earnings of its Unes 
wlthln the state, above operatlng expenses, both from local and through 
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business, are less than half the amotmt required to pay thé Interest on 
the mortgage debt upon Unes withln the state, the local earnlngs at the 
same time belng InsufBclent to pay half of the proportion oï such inter- 
est Justly chargeable thereon, a state régulation reduclng the rates It is 
permltted to charge on local business, the eflect of which will be to 
materlally decrease Its net earnings, is unreasonable and unjust and a 
violation of its constltutional rights. 
2. SamE— Pboï'its of Railroad— Fixbd Charges. 

The Interest upon a valid bonded debt of a railroad company, con- 
tracted In a careful, ecOnomIcal, and honest administration of its busi- 
ness, constltutes a flxed charge, which the company is entltled to earn 
before its net earnings above opçratlng expenses can be considered as 
dlvideuds, which are subject to régulation or réduction in the discrétion 
of the législature. 

In Equity. Suit to enjoîn the enforcement by défendants of a state 
régulation fixing rates of charge for the transportation of passengers 
and freight within the state. On final hearing. 

George R. Peck and A. B. Kittredge, for complainant. 
John L. Pyle, Atty. Gen,, Thomas H. Null, and T. B. McMartin, 
for défendants. 

CARLAND, District Judge. This cause was before the court on 
pleadings and proofs at a previous term of this court. The disposi- 
tion then made of the cause was disapproved by the suprême court in 
Railway Co. v. Tompkins, 176 U. S. 167, 20 Sup. Ct. 336, 44 L,. Ed. 
417. The mandate in that case required this court to refer the case 
to some compétent master to report fully the facts, and to proceed 
upon such report as equity should require. As no exceptions hâve 
been filed to the master's report, the same stands confirmed, under 
rule 83. It only remains for this court to proceed upon the report 
as equity shall require. 

In view of certain matters urged by counsel for défendants in argu- 
ment, it is proper to state that this court can hâve no opinion upon 
the facts. Its duty is performed when a conclusion is drawn from the 
facts iound which shall be consonant with equity. The master fînds : 

"The business of complainant bas at ail times been conducted efficiently, 
economlcally, and honestly, and the operating expenses hâve in no case been 
greater than such efficient, économie, and honest management required." 

Such a fînding must always be an important one in cases of this 
character. The master has taken the fiscal year ending June 30, 
1897, being the year immediately preceding the filing of the bill, as a 
test year for showing the business of the complainant company. He 
finds that during said year the net local freight earnings were $70,- 
888.43 ; the net passenger earnings, $19,332.59 ; the net mail, express, 
etc., $35,709.08, — total net earnings, $125,930.10. He also finds that 
if the rates prescribed by the schedule adopted by défendants had 
been in force during the year aforesaid, the net local earnings of com- 
plainant would hâve been: Net freight earnings, $53,049.18; net 
passenger earnings, $26.34; net mail and express earnings, $35,- 
709,08, — ^total net local earnings, $88,784.60. Thèse figures show a 
réduction in net earnings for the year 1897 of $37,145.50. It is also 
found that the lines of complainant in South Dakota are mortgaged 
to secure bonds amounting to the sum of $19,365,247.10, which bear 
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interest at an average rate of 5.69 per cent, per annum, and that the 
total amount of the annual interest charge upon said South Dakota 
indebtedness is $1,101,749.93; that the value of complainant's Unes 
of railway, with the appurtenances and équipaient, is the sum of 
$15,000,000. The master also finds that, had the rates prescribed by 
the défendants' schedule been in force in the year 1897, the total net 
earnings of complainant, both Interstate and local, would hâve been 
$180,389.02, which would hâve left a deficiency in the amount due 
for interest on bonds of $921,360.91. If this fixed charge of interest 
is an expense which complainant has a right to earn before the state 
may reduce its earnings, it becomes important to ascertain how much 
of this interest should be borne by the local earnings. It is found 
that if the rates proposed by the défendants had been in force in 1897, 
the net earnings would hâve been $88,784.60, and that the total 
net earnings for the same year on Interstate business would hâve been 
$91,604.42. There seems to be no good reason why Interstate and 
local business should not be charged with the interest on the South 
Dakota indebtedness in proportion to the amount of annual net reve- 
nue produced by each. There, is so little différence between the 
amount of the annual net local earnings and the annual net Interstate 
earnings that for ail practical purposes the local earnings should be 
charged with one-half of the annual fîxed charge for interest, or, in 
round numbers, $550,874.96. Applying the net annual income from 
local business as shown in the year 1897, we hâve a deficiency on the 
interest account of $462,090.36. Again, if it be urged that in equity 
interest should not be figured, for the purposes of this case, on a sum 
in excess of the value of the property, which is $15,000,000, we hâve 
the foUowing resuit : The interest on $15,000,000 at the average rate 
of 5.69 per cent, would be $778,500; one-half of it would be $389,250. 
Taking the annual net local revenue of $88,784.60 from this amount, 
and we hâve still a deficiency annually of $300,465.40. With this 
deficiency each year for fixed charges, are the rates prescribed by the 
proposed schedule unjust and unreasonable? The solution of this 
question dépends upon the further question as to whether inter- 
est on an honest debt is a iîxed charge, which the complainant 
has a right to earn before any réduction in its earnings may be com- 
pelled by the state. It is claimed by counsel for complainant 
that the case of Reagan v. Trust Co., 154 U. S. 362, 14 Sup. Ct. 
1047, 38 L- Ed. 1014, is décisive upon this point. It is true in 
that case, which was brought by a second mortgage bondholder, 
that one of the reasons assigned by the court for its judgment 
was the fact that for three years prior to the filing of the bill the 
earnings of the company, above operating expenses, had been insuf- 
ficient to pay the interest on the bonded debt, and that the proposed 
tariff, as enforced, would so diminish the earnings that they would 
not pay one-half the interest on the bonded debt. Yet there are 
numerous other reasons assigned by the court for its judgment, and 
it cannot be said that the case was disposed of upon this one ground 
alone. But a careful considération of ail the rate cases decided by 
the suprême court compels the belief that it is the opinion of that 
court that, when the earnings of a railroad, conducted efEciently, 
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econômically, and honestly, with operating expansés in no case 
greater than such efficient, economical, and honest management re- 
quîres, are insufficient to pay one-half the interest on a valid debt, 
contracted, as found by the master in this case, in a careful, economi- 
cal, and honest administration of the company's business, then a 
schedule of proposed rates which materially reduced thèse earnings 
would be unjust and unreasonable. It must be taken as true in this 
case that the debt, which is bearing an average rate of 5.69 per cent. 
per annum, is an honest debt. It is also true that if the interest is not 
paid upon the bonds which the mortgage secures the usual resuit is a 
receiver, and conséquent loss of the road. 

The argument of counsel for défendants, so far as it is confined 
to the facts found, is to this efïect : The master fînds that if the pro- 
posed rates had been in force in 1897, the local gross freight earnings 
would hâve been $84,449.98; that it would hâve cost the complainant, 
to earn this sum, $31,400.80, leaving a net revenue of $53,049.18 on 
local freight; that a profit of $53,049.18 at an expense of $31,400.80 
is a large profit, and if there is any profit at ail this court vvill not 
enjoin the défendants. This argument is plausible upon its face, but 
the view taken by counsel of thèse figures is too narrow. It leaves 
out of view the fact that the company has $15,000,000 invested in its 
South Dakota lines, and has an annual interest charge of $1,101,749.93 
accruing on bonds secured by mortgage on thèse same lines. Ex- 
périence has taught this court that there is nothing so deceiving in 
this class of cases as to take two or three items, and, by a system of 
percentages, seek to arrive at a just conclusion. 

It is insisted by counsel for défendants that, as the findings of the 
master show a surplus over operating expenses of $53,049.18 during 
the year 1897; that this court will not interfère by injunction. This 
would be true, if this amount could be called "dividends" ; but the 
difficulty in this case, so far as I am able to interpret the décisions 
of the suprême court of the United States, is that, so long as the net 
revenues of the company do not pay one-half the interest on the 
bonded debt, its net local earnings cannot, in the true sensé of the 
Word, be considered as dividends. I find by an examination of the 
case of Reagan v. Trust Co., supra, that the earnings of the railroad 
whose aflFairs were under investigation in that case left a surplus over 
operating expenses for the year 1889 of $858,732.24; for the year 
1890, $498,177.24 ; for the year 1891, $555,091.59. The suprême court, 
in the face of thèse surplus earnings, granted an injunction, and as- 
signed as one of the reasons that the earnings of the company were 
not sufïicient to pay one-half of the interest on the bonded debt, so 
that the conclusion necessarily foUows that in the opinion of the 
suprême court, if the earnings of a railroad company do not pay but 
a small proportion of the fixed charges, then thèse surplus earnings 
cannot, in a true sensé, be considered as dividends. 

I hâve carefully considered the remaining points urged by counsel 
for défendants in so far as they bear on the facts found in this case, 
and cannot see how they change the resuit which must inevitably 
follow the findings of the master. It is not necessary to décide in 
this case just how much a railroad may be permitted to earn before 
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the State can reduce its earnings. Ail that is decided is that, on the 
facts found by the master, equity requires that the défendants be 
perpetually enjoined from putting into effect the schedule of rates 
and fares complained of. The decree, however, will provide that 
the board of railroad commissioners of the state of South Dakota 
may hereafter, and when circumstances hâve changed so that the 
rates adopted, fîxed, and established in the proposed schedule con- 
tained in the order of said board of August 26, 1897, shall yield to the 
said complainant a reasonable compensation for the services afore- 
said, apply to this court, by supplemental bill or otherwise, as they 
may be advised, for a further order in that behalf. 



NEAL et al. v. BRIGGS et al. 
(Circuit Court, E. D. North Carolina. July 10, 1901.) 

L Eqditt— Exceptions to Report op Master. 

It Is the settled rule that exceptions to the report of a master in equity 
In a circuit court of the United States should set out specifleally the 
errors upon whlch the party relies, and the court is justifled in dlsre- 
garding exceptions whlch merely state generally that a flnding of the 
master is contrary to the law and the évidence, the considération of 
which would require the ehancellor to re-examine the entire évidence, 
and defeat the purpose of the référence. 

2. Bamb — Bnforcement op Contracts— Equitable Construction. 

A party to a contract Tcho has himself failed to comply with Its con- 
ditions wiU not be permitted by a court of equity to insist upon a 
harsh and strict construction of it as against the other party. 

In Equity. On exceptions to report of master. 

W. W. Clark and M. W. Stevenson, for plaintiflfs. 
Edw. R. Baird, Jr., for défendants. 

PURNELL, District Judge. This cause was on the i^th day of 
October, 1900, removed from the state court to the equity side of 
the docket of the circuit court for the Eastern district of North Caro- 
lina on the pétition of défendants. Prior to such removal there was 
a gênerai assignment by R. S. Neal, and the trustées named in such 
assignment were appointed receivers by the state court, and after 
such removal reappointed by the United States circuit court. On 
November 13, 1900, défendants, George S. Briggs & Co., filed an 
answer, and moved to dismiss the bill, which motion was heard and 
refused December 11, 1900, and without objection the cause referred 
to George Green, Esq., as spécial master, to take account of claims 
against the property in controversy, and of ail accounts against the 
said R. S. Neal and George S. Briggs & Co., and of, in, and concern- 
ing the matters set forth in the pleadings. The appointment of 
George Green, Esq., as spécial master was made on account of his 
known ability as a bookkeeper and accountant. On April 23, 1901, 
the spécial master presented his report in open court, and an order 
was passed that the same be filed and counsel notified ; upon excep- 
tions thereto being filed, the judge presiding to be notified thereof. 
Such exceptions having been filed, the cause was set down for hear- 
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ing, counsel nptified, and the same heard on June I7tli, in accordance 
with the notice aforesaid. Now, on due considération, it is consid- 
ered, brdérèd, adjudged, and decreed that the report of the spécial 
master be, and the same is héreby, in ail respects confirmed, both as 
to the findiijgs of fact and conclusions of law. 

The purposes of a référence to a spécial master — to relieve the 
chanceUor of nianual and clérical labor, and serve the convenience 
of parties; to shorten and simplify litigation as much as possible — 
seems to hâve been lost sight of in the exceptions filed by défendant. 
The case cited in the argument and brief (Frick Co. v. Norfolk & O. 
V. R. Co., 32 C. C. A. 31, 86 Fed. 725) does not décide or even touch 
upon this, but the rule for fîling exceptions to the report of a master 
in equity in the circuit court of the United States is laid down by 
the suprême court of the United States in Railroad Co. v. Gordon, 
151 U. S. 285, 14 Sup. Ct. 343, 38 L. Ed. 164: 

"That the exceptions to the report of a master should be set out speciflcally, 
and errors upon which the party relies, not only that the opposite party may 
be apprised of what he has to meet, but the master may know in what 
particuiar hls report is objectionable, that he may hâve an opportunlty to 
correct his errors, and reconsider hls opinion. The main object of a référ- 
ence belng to lighten the labors of the court, the court ought not to be obllged 
to hear the fuU report on the whole évidence when the report Is made." 

This is only one décision of a séries to the same efïect, and the 
practice is too well estabhshed to require a tedious citation of authori- 
ties. A référence to the numerous décisions under equity rule 83 is 
only necessary to satisfy any one of this practice, vi^hich has been 
followed many years in the circuit courts of the United States. The 
same rule prevails in the state courts of North CaroHna, where gên- 
erai or "broadside" exceptions are not permitted or considered. Not 
one of the exceptions to the master's report in this case compiles 
with this rule. The court might well affirm the report as though 
no exceptions had been fîled. But upon a careful examination of 
the exceptions filed, and the évidence taken before the spécial master, 
performing much labor not incumbent on the judge sitting as 
chancellor, I am constrained to overrule the exceptions as not being 
well founded. 

Exception i is to the drafts of the National Bank of New Bern, 
"in that the spécial master finds that the défendants, George S. 
Briggs &: Co., are jointly liable with the said R. S. Neal to the said 
National Bank of New Bern in the sum of $2,555.69, due on account 
of said drafts, on the ground that the said finding is plainly in viola- 
tion of the law and the évidence." The facts are that Neal drew 
certain drafts, which were accepted by George S. Briggs & Co., and 
thèse drafts were transferred to the bank, and not ail paid at maturi- 
ty; the amount stated being the balance due. There is some inti- 
mation, aliunde the record, that suit is pending against George S. 
Briggs & Co. on thèse drafts in the Eastern district of Virginia, but 
at the time of the hearing before the master there had been no re- 
covery or collection on this account, and no authority is cited, and 
it would be a novo impressio that the acceptor is not jointly liable 
with the drawer of a draft. If there are such suits, of which there 
is no record hère, and there should be a recovery, it would be credited 
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on this account, as a matter of course. And if the account is ad- 
justed hère, there could be a recovery elsewhere. This exception is 
overruled and not allowed. 

E'xceptions Nos. 2 and 3 conclude in the same way, — that the find- 
ing is plainly in violation of the law and évidence, — without pointing 
out the évidence, or specifying wherein the said findings excepted to 
are erroneous ; thus making the exception gênerai, and not spécifie. 
An examination of the testimony shows the fînding of facts is well 
founded and the conclusions of lav/ and equity correct. Thèse ex- 
ceptions are therefore overruled. 

Exception 4 seems not to be well founded in fact. The défendant 
did not produce books of account, when notified and requested sô to 
do, but dechned, as found by the spécial master. The fourth excep- 
tion is therefore overruled. 

The findings of the spécial master charging the défendants, George 
S. Briggs & Co., with the rent of the mill and tugboats Nellie and 
Moore, and for the timber eut by him on the lands of R. S. Neal, to 
which exceptions 5, 6, and 7 are directed, seem to be supported by the 
évidence in the case, and by the principles of equity jurisprudence ; 
hence thèse exceptions are overruled. 

Exceptions 8, 9, 10, and 11, upon an examination of the dépositions 
taken, are supported by the évidence, and in accordance with the Hen 
laws of North Carolina, which this court follows in the administration 
of the rights of property and liens thereon. 

Exceptions 12, 13, and 14 are directed to the statement of account 
between the défendants and R. S. Neal. The account is stated in 
such manner as to do crédit to an expert accountant, and is support- 
ed by the testimony taken in the cause, which testimony justifies 
both the finding of fact and statement of account as a légal, équitable 
balance sheet. Thèse exceptions are therefore overruled. 

The défendants throughout thèse exceptions seem to insist upon 
an inéquitable construction of a contract between Neal and George S. 
Briggs & Co., and a total disregard of ail the equities appHcable to 
the case ; and this, too, when testimony shows that in the contract, 
depending on mutual agreement, the défendants, George S. Briggs 
& Co., hâve not performed their part of the contract, in that they 
failed to render accounts and returns of sale, or to crédit Neal for 
lumber shipped them, according to the bills of lading, the grades of 
lumber, priées received, or to render a fair, fuU, and correct account 
of their dealings, when notified and requested so to do by the spécial 
master and counsel in the case. 

True, Briggs advanced money în large sums to start Neal in the 
sawmill business, but, on account of the failure to make returns, Neal 
contracted debts for a large amount, and thus became heavily in- 
volved. In short, défendants received ail the output of the establish- 
ment, sold or disposed of the same, and guarded with jealous care the 
proceeds of sale, rendered no accounts of sale, did no equity. They 
now insist on a harsh, exact construction of an inéquitable contract, 
— "the pound of flesh named in the bond." This a court of equity 
will not permit. Such demands are foreign to this jurisdiction. 

The product of Neal's mill seems to hâve been shipped almost ex- 
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dusiveljr to George S. Briggs & Co. at Norfolk, for which. shipments 
he received very meager, if any, returns. The account between them 
has been stated by an experienced and expert bookkeeper _arid a 
compétent business man, basing his findings on sworn testimony. 
The exceptions are ail overruled. 

A decree will be drawn and entered in accordance with the report 
of the spécial master and this décision. 



MILLER V. CONSOLIDATED LAKE STJPBRIOR CO. et al. 
• (Circuit Court, D. Connectlcut. August 2, 1901.) 

No, 1,066. 

CoBPOHATioNS— Soit bt Stockholbek— Peeliminaet Injdnction. 

The case made by a coinplainant by hls bill and affidavlts showed that 
he was a stoèkholder in the corporation défendant, of whlch the other 
défendants were the directors; itliat it became necessary to the success- 
ful prosecution of certain of the business of the corporation that it 
should construct a rallroad and acqulre and operate a Une of steamers to 
transport the prodncts of an irbn mine whlch It had developed, but 
that It was wlthout authorlty to do such things under its charter, whlch 
could not be ameiided for some two years; that thereupon the Indlvldual 
défendants organlzed a new corporation, havlng such authorlty, whlch 
obtained rlght of way for a rallroad, together wlth a land grant from 
the Canadian goTernment, purchaséd steamers, and constructed a portion 
of the rallroad; that such défendants themselves took substantlally 
ail the stock In the new company, and, after the subséquent amendment 
of the charter of défendant company, conspired together, and, by reason 
of thelr controlllng Interest and Influence thereln,, compelled such com- 
pany to piirchase the propertles and rlghts of the new company at an 
exorbitant price, for thelr own profit. Held that, in the absence of a 

: dear showlng by défendants of sufflclent reasons justlfylng thelr actions, 
ccmplalnant was entitled to a prellmlnary injunctlon, restraining the 
consummatlon of the purchase untU the trial of the cause on the merlts. 

In Equity. On motion for preliminary injunction. 

White & Otheman, for complainant. 

J. S. Freeman and Lewis Sperry, for défendants. 

SHIPMAN, Circuit Judge. The Consolidated Lake Superior 
Company, hereinafter called the Consolidated Company, is a corpora- 
tion which was incorporated by the législature bf the state of Con- 
necticut in 1897, under the name of the American Lake Superior 
Power Company. It received its présent name by decree of the 
proper state court of Connecticut in 1898. By amendment of the 
charter, approved May 17, 1899, it was authorized to engage in manu- 
façturing, milling, and smelting, to furnish light and power, to pur- 
chase and hold the stock and securities of other corporations formed 
for similar purposes, and with power, upon the vote of two-thirds of 
its stockholders, to exchange its stock for stock of other companies. 
Uiltil May 16, 1901, its capital stock was "twenty njillion ($20,000,000) 
doll2Lt;s, divided into four hundred thousand (400,000) shares of a 
par value of fifty ($50) dollars each, of which one hundred and twenty 
thousand (120,000) shàres were preferred to the extent of seven (7) 
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per cent, of dividends, and two hundred and eighty thousand (280,000) 
shares were common." The first business of this corporation was to 
cause the purchase of an existing canal and water power at Sault Ste. 
Marie, in Canada. It then received, through a subsidiary company, 
the profit and advantage of a valuable concession from the provincial 
government of Ontario to eut timber from 10,000 square miles of 
government land, and established a wood pulp mill, which became, 
by improved machinery, a dry wood pulp mill of large extent. Sub- 
sequently, a machine shop and foundry, a sulphite pulp mill, a water 
and light company, a nickel steel plant, a nickel mine near Sudbury, 
Canada, and a hématite iron mine, iio miles northwest of Sault Ste. 
Marie, called the "Helen" mine, and a water power canal on the 
Michigan side of the lake were added. Thèse varions enterprises, 
except the machine and foundry, are immediately managed by sepa- 
rate subsidiary local companies, the stock of which is owned by the 
Consolidated Company, with the exception of enough to préserve 
corporate organization, The subsidiary companies are called the 
L,ake Superior Power Company (which owns the Hydraulic Power 
Works, the ferro-nickel plant, and the nickel and iron mines), the 
Sault Ste. Marie Pulp & Paper Company (of which the iron works are 
a department), the Tagoma Water & Light Company, and the 
Michigan L,ake Superior Power Company ; but ail are a part of the 
System of development of the Consolidated Company. Thèse vari- 
ous enterprises hâve apparently been very successful. The Consoli- 
dated Company has paid dividends of 7 per cent, on the preferred 
stock and 4 per cent, on the common stock, and prior to May, 1901, 
the preferred stock was listed on the Philadelphia Stock Exchange 
and sold at $49 per share, of the par value of $50, and the common 
stock was sold at $38 per share of the same par value. In 1899, and 
after the amendment of the charter of that year, it became important 
and necessary for the complète development of the Consolidated 
Company's business that vessels for the transportation of ore on 
Lake Superior should be purchased, and that a railroad should be 
built northwesterly from Sault Ste. Marie for the transportation of 
timber, and from the Helen mine to Lake Superior. A charter was 
granted by the parliament of the Dominion of Canada in August, 
1899, for the construction of this road of about 200 miles from 
Sault Ste. Marie to a point on the Canadian Pacific Railway, and from 
that point to the Helen mine, and thence to Michipicoton, a harbor 
on Lake Superior, to the Algoma Central Railway Company, which 
was also authorized to own vessels. A land grant of 1,500,000 acres 
of forest land was donated to the Algoma Commercial Company, 
Limited, which was organized under the Ontario companies' act, for 
the development of this grant, known to contain timber, and said 
to contain iron mines of great value. Ships were purchased in the 
name of the railway company for the transportation of ore on the 
lakes. It was necessary that a corporation in this country should 
furnish the capital and should own the stock of thèse two Canadian 
corporations, each of $10,000,000, and for that purpose the Ontario 
Lake Superior Company, hereinafter called the Ontario Company, 
was organized under the joint-stock act of Connecticut on January 
110 F.— 81 
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9, 1900, to carry on a gênerai cottiîiiercial and manufacturing busi- 
nçss, and to own and operate railroad and stçamship Unes, with a 
capital of $20,000,000, divided, as was the stock of the Consolidated 
Company, into "four hundred thousand (400,000) shares of a par 
value; of fifty ($50) dollars each, of which one hundred and twenty 
thpusand (120,000) shares were prefefred to the extent of seven (7) 
per cent, of dividends, and two hundred and eighty thousand (280,000) 
shaifes were common." The stock of the two subsidiary Canadian 
corporations is owned by the Ontario Company, with the exception 
of so much stock as is necessarily owned by individuals for the pur- 
pose of içorporate organi?ation. The complainant's exhibits are re- 
lied upon to show that the individual; défendants are and hâve con- 
tinuously been the OfiScers and directors of the Consolidated Com- 
pany-, and are and haye continuously been, excepting John Pitcairn, 
the corresponding officers and directors of the Ontario Company, 
and that the Ontario Company was formed by the individual défend- 
ants, with the exception of Pitcairn, for the purpose of having the 
benefit of the ownership of thèse railroads, ships, and franchises, 
deemed necessary by its promoters for the development and improve- 
ment of the property ofithe Consolidated Company, and nominally 
belonging to the two subsidiary companies, and with the intent of a 
joinder and merger of the ConneCticut companies when the two 
boards of directors should deem that the proper time had arrived. 
The public addresses of Mr. Clergué, the gênerai manager of the 
Consolidated Company, are relied upon as adéquate to show that 
the new enterprises were or were to be those of the Consolidated 
Company. The entire stock of the Ontario Company was subscribed 
by some of the individual défendants. E'. V. Douglas, as trustée, 
subscribed for 119,200 shares of preferred, and for 280,000 shares of 
common, stock. The stock was then ofïered to the public in a pros- 
pectus, which, in détail, described the abundant future profits which 
the Company was to receive from its business. A large part of 
this business was to come from the Consolidated Company. 

On May 3, 1901, the Consolidated Company obtained from the 
législature of Connecticut an amendment of its charter, whereby 
power was given to increase its capital stock, and authorizing it to 
acquire and hold the stock of any other corporation engaged in 
operating railroad or steamship lines, and thereafter called a meeting 
of its stockholders on May 16, 1901, to accept this amendment, to 
increase its capital stock, and, among other things, to authorize the 
purchase and acquirement of the capital stock and property of the 
Ontario Company. It is estimated that not more than $4,500,000 
had been expended at this time by the subsidiary companies through 
which the Ontario Company eithèr expends money or benefîcially 
acquires property. In May, 1901, the treasurer of the two Connecti- 
cut companies, in reply to the complainant's letter of inquiry, said 
that 12 miles of the railway had been completed, which were between 
Michipicoton Harbor and the Helen mine, 40 miles of the main Une 
from Sault Ste. Marie had been completed, and terminal docks at 
Michipicoton had been constructed, and four large, steel, ore-carry- 
ing steamers, besides other lake equipment, were owned. The fol- 
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lowing plan for the consolidation of the two Connecticut corpora- 
tions, recommended by the directors of the Consolidated Company, 
was published for the information of the stockholders of each corpo- 
ration on May 6, 1901, and was adopted by the stockholders of the 
Consolidated Company at their meeting on May i6th. 

"Exhlbit A. 
"Plan: (1) Tlie capital stock of the Consolidated Lake Superlor Company 
to be increased, by resolution of the stockholders, so that the total capital 
stock shall be: Preferred, 7 per cent., noncumulatlve, $35,000,000; common, 
$82,000,000, — the par value of each share of stock to be changed from $50 
to $100. (2) A stock divldend to be declared on the preferred and common 
stock of the Consolidated Lake Superlor Company, based on a reappralsal 
of assets, particularly of the Helen iron mine, to the extent of 25 per cent. 
on preferred stock, payable in preferred stock, making each $100 of présent 
holdings $125 in preferred stock, 100 per cent on common stock, payable In 
common stock, making each $100 of présent holdings $200 in common stock. 
After the déclaration of the above stock dlvidends, and upon the surrender 
of the présent outstanding preferred and common stock certificates of the 
par value of flfty dollars per share, new certiflcates of the par value of one 
hundred dollars will be issued for an egual amount in value. At the same 
time, orders will be given for the preferred and common stock dlvidends, 
for which certiflcates will be Issued after June 1, 1901; the cash divldend on 
the présent holdings of preferred stock to be paid June 15, 1901, to stock- 
holders of record May 31, 1901, and quarterly thereafter on the entire 
amount. (3) The stock of the Ontario Lake Superior Company to be ac- 
quired by glving in exchange $125 par value of the new issue of Consolidated 
prçferred stock for $100 par value of Ontario preferred stock, and $200 par 
value of the new issue of Consolidated common stock for $100 par value of 
Ontario common stock; divldend on preferred Ontario stock to be adjusted 
as of June 1, 1901, the date on which the divldend on the stock of the Con- 
solidated Company recelved in exchange begins to accrue. (4) After pro- 
vidlng for the stock dlvidends above ref erred to, and for acqulrlng the stock 
of the Ontario Lake Superior Company, the balance of the increased issue 
of preferred and common stock of the Consolidated Lake Superlor Company 
will be used for the enlargement of the steel plant now in course of con- 
struction at Sault Ste. Marie, Ontario, to the capacity of twenty-flvfi hundred 
(2,500) tons of Steel dally, and for other subsldiary undertaktngs collatéral 
thereto." 

In the circular of May 6th it is said that the acquiescence of more 
than two-thirds of the stockholders of each company had already 
been formally secured. It is not difficult to understand the power of 
the influence that the recommendation of the directors of each Com- 
pany would carry. Steps were taken by the Consolidated Company 
for the immédiate exécution of this plan. At this meeting four stock- 
holders and the complainant. were présent, but the recommended 
plan of consolidation was adopted, and was authorized by the vote 
of more than 80 per cent, of the stockholders, who had sent their 
proxies to the président. The complainant did not vote, but verbally 
protested against the proposed action, and has brought the bill in 
equity in this case to prevent the exécution of the plan. On May 
i6th he owned, and still owns, 10 shares of preferred stock, bought in 
May, 1899, ^n^d SJS shares of common stock, bought on or before 
March 27, 1900. The whole number of stockholders of the Consoli- 
dated Company on May 16, 1901, was 820. The whole number of 
stockholders of the Ontario Company at said date was, approximate- 
ly, 500. The directors of the Consolidated Company owned at said 
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date less than one-third of thè stock of said company. The présent 
motion is for a preliminaty injunction to prevent the purchase of the 
Ontario stock until final Kearing. 

Inasmuch as it is not claimed that the action of the Consolidated 
Compaiiy or of its directors was ultra vires, the ground for seeking 
the interférence of a court of equity is contained, in substance, in the 
eighth paragraph of the ,bili, which avers that the individual défend- 
ants, being the "directors of the Consolidated Lake Superior Com- 
pany, and well knowing that the additions and extensions specified 
in paragra:ph seventh hereof were nécessary to the Consolidated Lake 
Superior Company, togethér entered into a combination and con- 
spiracy to acquire in their own behalf the rights and properties 
specified in paragraph sevemth hereof, and by means of their con- 
troUing interèst in the Cohsblidated'lL,ake Superior Company to com- 
pel said lâst mentioned cdrapany to purchase such rights and proper- 
ties at an excessive valuation, in fraud of the rights of other stock- 
holders, and in violation of their duty as directors of the Consolidated 
Lake Superior Company." In brief, the bill is founded upon trans- 
actions allegéd to hâve the characteristics of such fraud, completed 
or imminent, by the directors, of the. Consolidated Company, "either 
among themselves, or with some other party, or with shareholders, 
as will resuit in serious injury tp the company or the other sharehold- 
ers." The asserted facts Upon. which the conclusion of fraud is 
based are that. the directors of the Consolidated Company, knowing 
that additional timber and mining lands, railroads, and ships were 
nécessary to the deVelopment of the company, procured the néces- 
sary franchises and expeilded the; nécessary moneys for the immé- 
diate and partial enjoyment of them, through the intervention of the 
Ontario Company, of which they took the entire capital stock, with 
the intention of selling those properties to the Consolidated Com- 
pany, aiid inducing it to buy theni at a greatly enhanced and ex- 
horbitant "price. It is évident that in the latter part of 1899 the 
Consolidated Company had been a very successful undertaking, 
and had developed différent and not closely related enterprises with 
great apparent profit. Vessels for the transportation of ore and 
railroads for the profitable transportation of the products of its 
mines, its factories, and its forests were known by the managers to 
be needed. A charter for a railrOad would also, probably, secure 
an extensive land grant, in pursuance of the known policy of the 
Canadian government. The stréngth of the complainant's case is in 
the question: Inasmuch as the intent of thèse acquisitions was their 
subséquent purchase by the Consolidated Company, why were they 
not secured by its directors, so as to be for its exclusive benefit, and 
to be ready for purchase by it at a reasonable price, instead of 
being secured by them for the benefit àhd great profit of another cor- 
poration, which they had formed for that purpose, and of which they 
were the promoters and Originally the sole owners, and by whose 
plan and controlling recommendation thèse acquisitions were passed 
over to the Consolidated Company at an exorbitant price? 

The défendants' alfidavits do not state the affirmative reasons for 
the organization of the Ontario Coihpany, but it is not difiîcult to 
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see that a new corporation was requisite for the purchase of ships 
and the construction of railroads. The capital stock of the Consoli- 
dated Company had been issued. Its charter did not permit the 
ownership of railroads or ships, or of the stock of other corporations 
established for the purpose of such ownership. The législature did 
not meet until January, 1901, and until then the charter could not be 
amended. If thèse new enterprises were to be forthwith entered 
upon, such entry must be made by a new corporation, and the On- 
tario Company was formed under the joint-stock law of Connecticut, 
which must hâve been known by its promoters to be a temporary 
expédient. The question why a new corporation was organized for 
the benefit and profit of its promoters has not yet been answered. 
It was not presented as an outcome of the business of the Consoli- 
dated Company, which was to own it as soon as corporate power of 
ownership should be obtained, but as a corporation which was to be 
for the great benefit of its stockholders, and was presented to the 
pubHc as one which had remarkable promise of profit. The business 
which was to create the profit must come almost exclusively from the 
business of the Consolidated Company, and the prospectus was so 
far attractive that the stock of the new company has now been scat- 
tered among 500 stockholders. In May, 1901, when the Consolidat- 
ed Company's charter was last amended, the Algoma railroad was in 
opération from the Helen mine to Lake Superior, and a portion was 
in opération at the Sault Ste. Marie end. How much had been donc 
towards the development of the land grant does not appear, but 
something must hâve been donc, and it is said that mines of great 
value had been discovered. On the part of the Consolidated Com- 
pany, its completed properties were paid for, except a bonded debt of 
$160,000 upon the Tagoma Water & Light Company, and were in 
successful opération. A new steel mill, which would turn out 600 
tons of Steel rails per day, was expected to be in opération on August 
ist. In this State of affairs, the plan proposed by the directors of 
the Consolidated Company provided for the increase of its stock to 
$117,000,000, declared a dividend of 25 per cent, on the preferred 
stock and 100 per cent, on the common stock, acquired the stock of 
the Ontario Company by giving $125 par value of Consolidated pre- 
ferred for $100 par value of Ontario preferred, and $200 par value of 
ConsoHdated common stock for $100 par value of Ontario common. 
The residue of the new stock, amounting to $46,000,000, is to be 
used for the development of the steel plant and other subsidiary pur- 
poses. This amount of stock delivered for the purchase of the un- 
completed and undeveloped plant of the Ontario Company seems 
extravagant; but, if no élément of fraud existed at the time of the 
organization of the Ontario Company, an improvident price, ap- 
proved by more than two-thirds of the stockholders of the pur- 
chasing company, constitutes no reason for the interférence of a 
court. If fraud existed at the inception of the Ontario Company, 
the exorbitance, if any existed, of the purchase price is a circumstance 
which emphasizes the fraud. 

The complainant has made by his exhibits a case which demands 
a stay in the exécution of the proposed plan until the défense of the 
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défendants Has !)een giyen, for I am of opinion thaï tHeîr 3efense î» 
yet to be made. Their affidavits are inadéquate, and do not answer 
the complainant's case that a breach ôf trust led to the formation by 
the directors of the old company of a new corporation, totake fran- 
chises necessary to the Consolidated Company for the apparent 
exclusive benefit and profit of the new corporation. 

If a temporary injunctîon is refused, and the plan which has been 
adopted shall be cafriçd into effect, a final decree in favor of the com- 
plainant would be of little value. The motion of the complainant for 
a preliminary injunction against the exécution by the Consolidated 
Company ôf the plan hereinbefore rècited, or of any similar plan for 
the pufchase of the stock and property of the Ontario Company, and 
against the sale to the Consolidated Company by the Ontario Com- 
pany of its franchises and property untîl further order of the court, 
is s^anted. 
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(Circuit Court, D. New Hampshlre. August 15, 1901.} 

No. SUS. 

L Iktbbtbntion— Ex Fabth Obdeb. 

An order permlttlng the attorney gênerai, as representlng the state, 
to Interrene In the fédéral courts In an action to restrain trespasses, 
will not be set aslde hecause granted ex parte, where the oflîcer was 
entitled to Intervene, and, the parties havlng been fully heard, the court 
would be obllged to re-enter It If strlcken out 

2. Trespass— Lakbs— FisHÉBiEs— Statb's Rights— Intbbvention bt Attobnbt 

GENBKAIi. 

A blll alleged that complainant is the owner of a lake In New Hamp- 
shlre coverlng over 20O acres, and as such owner entitled to an exclu- 
slTe flshery therein, which défendants had inf ringed by trespass. Dé- 
fendants defended on the ground that the lake is one commonly known 
as a "great pond," which belongs to the state. BeU, that such suit 
involves a public question, in which the state is interested, and, though 
a judgment in favor of plaIntifC mlght not estop the state, the attorney 
gênerai will be permltted to intervene In Its behalf. Potter v. Beal, 50 
Fed. 860, 2 C. 0. A. 60, distingulshed. 

S. 8aue. 

The fact that complainant amended the blll, and attempted to eliml- 
nate the public character of the question, could not prevent the Interven- 
tion where the blll retalned the description of the lake, since the court 
would be bound to take Judlclal notice of the fact that the state of New 
Hampshlre claims ail ponds of the extent of the one in question. 

In Equity. 

Philip Cafpenter and F. C. Demond, for complainant. 

A. S. Batchellor, W. P. Buckley, and H. F. Hollis, for défendants. 

PUTNAM, Circuit Judge. The question now before the court 
arises from the intervention of the attorney gênerai for the state of 
New Hampshlre. On August 31, 1900, the folio wing pétition was 
offered and filed : 

"To the Honorable the Judges of the Circuit Court of the TTnited States 
(or the District 9f New Hampshlre: Bespectfully représenta Bdwin Q. 
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Eastman, attomey general'for the state of New Hampshlre, that the above- 
entltled action Is one In which the citizens af New Hampshlre are vltally 
interested; wherefore he prays that your honors -AflU direct that hls name 
be entered upon the docket as appearlng for the state of New Hampshlre. 

"Edwlri G. Eastman, Attomey General." 

Thereupon, without notice to the complainant, the court, on Sep- 
tember 8, 1900, entered the foUowing : "Leave to appear granted." 
October i, 1900, the complainant moved to vacate this order for sev- 
eral reasons stated in the motion. Its brief in support of its motion 
has amplified those reasons, and, perhaps, added to them. However, 
the practice with référence to such interventions is so thoroughly 
settled in the fédéral courts that the propositions of the complainant 
need not be noticed except as appears in this dpinion. 

It is, first of ail, objected that the order was unauthorized, because 
it was ex parte, and without notice to the complainant. As to that, 
it may well be said that, as the record stood when the order was en- 
tered, the authority of the court to enter it, and the practice in référ- 
ence thereto, were each so clear and so thoroughly settled that the 
court might well hâve understood that no objection to it would be 
brought forward by the complainant, and that the order might well 
be entered as a matter of course. However, inasmuch as the parties 
hâve nqw been fuUy heard, it would be merely superfluous to strike 
out the "original order, inasmuch as we find that we would be obliged 
to re-enter it if stricken out. 

The bill, as originally framed, allèges, in substance, that the com- 
plainant is the owner in fee simple of a lake in New Hampshire, about 
one mile in length, from 30 to 80 rods in width, and covering about 
200 acres; that, as Such owner, the complainant is entitled to the 
exclusive right of fishery therein; and that the respondents tres- 
passed on those exclusive rights, with varions other allégations usual 
in bills in equity seeking relief against trespassers, which need not be 
referred to. The lake, therefore, is one of that class commonly 
known as "great ponds" within those jurisdictions in New England 
where the public and private rights with référence to "great ponds" 
hâve been determined in colonial or provincial times. This, as the 
bill was originally drawn, was entirely clear, because it charged that 
the respondents claimed that the lake in question is public property, 
belonging to the people of New Hampshire, and also that they main- 
tained that they hâve right to fish in the lake by virtue of législation 
of New Hampshire declaring ail ponds in that state containing more 
than 20 acres to be public waters. Thus the bill on its face showed 
originally that it related to a subject-matter in which New Hamp- 
shire, both as a sovereign state and as representing the body of its 
people, has an interest, aflfecting not only this pond, but a common 
interest with référence to this pond and ail other ponds of more than 
20 acres in extent. 

In this particular the case difïers entirely from Potter v. Beal 
(decided by the circuit court of appeals for this circuit) 2 C. C. A. 
60, 50 Fed. 860, in which, on the face of the papers, the controversy 
was of a purely personal and private character, and in which the 
attorney of the United States for the district of Massachusetts had 
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been ..allowed tO; întejtyene rvvithout makingç any showing of any 
piiMic interest involved. In Potter v. Béai, as the case on its face 
shp'wed jliothing of publit interest, the burden was thrown on the 
Ûnîtèff'Sîàtes, if they ;de§ired, to, intervène, to make their interven- 
tion îuffîciently spécifie to show a fact which the record did not 
disclose;,; , ;as was donc in The, ExchangCj 7 Cranch, ii6, ii8, 3 L. 
Z'd. 287k. and in South CaroHnav, \y,esley, 155 U. S. 542, 543. ^5 
Sup. Gt> ^3P» 39 L. Ed. 254. < In the case at bar, however, it clearly 
was npt necessary for the attarney gênerai of New Hampshire to 
incorporate into his pétition matterp which the record itself dis- 
closed. Moreover, the opinion in Potter v. Beal, at page 64, 2 C. 
C» A-, andipage 864, .50 Fed., rea^serts the broad principles permit- 
ting the intervention, of;, public authorities where the public inter- 
ests are çppcerned. ;-, ; 

The complainant confusçs its propositions, at one place alleging 
that New Hampshire ha$, been made a party to the cause, and ask- 
ing certain orders growihg out of that assumption, and at another 
that there js no occasion :f or intervention in behalf of the people of 
the State, because a judgijient .against the two individual respond- 
ents in this cause would bind no one else. As to the first proposi- 
tion, neither the pétition of the attorney gênerai nor the order of 
the court assutnes to make the state a party. The cause is left in 
that partiçular on the b^sis usual where interventions of this nature 
are allowed, as wîll be more fully understood from the décisions 
to which we will refer. So far as:the other proposition is concerned, 
there can be no question that neither the state nor any of its citi- 
?ens exçept those who are parties to this bill would be technically 
estopped by the ; resuit of this suit if adverse to the respondents. 
Nevertheless, the practical effect in that event would be prejudicial, 
and might substantially conclude further litigation, even though 
against other individuals. It is especially in considération of this 
fact that this class of interventions are allowed, and it is on this ac- 
count that the suprême court observed, though with relation to 
other circumstances, in California v. Southern Pac. Co., 157 U. S. 
229, 257,: 15 Sup. Ct. 591, 602, 39 L. Ed. 683, 693, as follows: 

"We hare no hésitation In holding that, when an original cause Is pending 
In this court, to be disposed of hère In thé first Instance, and in the exercise 
of an exceptlonal Jurlsdlction, It does not comport wlth the gravity and 
flnallty which should charaeterlze such an adjudication to proceed in the 
absence of parties whose rights would be, In effect, determlned, even though 
they might not be technically bound in subséquent litigation .In some other 
tribunal." 

It would be especially unbecoming for the fédéral courts to pass 
on a great question in which a sovereign state of the Union has a 
direct interest, if not as lord paramount, at least as representing ail 
its citizens, without aflfording it an opportunity to be heard before 
the légal proceedings m which the qiUestion is involved are concluded. 
ït is in accordance with thèse principles of justice that interven- 
tions of the çlass in question hâve been, as already stated, most 
freely allowed iij fédéral courts. The earliest, as well as the most 
interesting, précèdent is The Exchange, 7 Cranch, 116, 3 L,. Ed. 287, 
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alrea'dy referred to. There certain gentlemen, résidents of Mary- 
land, filed a petitory libel against the schooner named, claiming her 
to be their own property. She was in fact in the possession of the 
naval officers of Napoléon, the emperor of France, and she carried 
his fiag, which was sufHcient to authenticate her as a public French 
vessel of war, no especial documents being necessary therefor ; in- 
deed, so far as international relations are concerned, nothing being 
needed to authenticate a public vessel of war except the flag and the 
uniform of the officer commanding the vessel. On the libel being 
filed, and monition issuing, the French government refused to re- 
spond thereto, or to show cause why the vessel should not be re- 
stored to the libelants. Thereupon the attorney of the United 
States for the district of Pennsylvania, acting at the instance of the 
fédéral executive, filed what is called in the report (at page Ii8, 
7 Cranch, and page 288, 3 L. Ed.) a "suggestion," setting out the 
facts, and bringing into court the original commission of the com- 
mander of the ship, and praying that she be released. On this sug- 
gestion an issue was made by the libelants. The case went through 
the district and circuit courts to the suprême court, and there the 
suggestion of the attorney gênerai was sustained, the libel was dis- 
missed, and the vessel was returned to the custody of her com- 
mander. No parties appeared to formally claim the vessel, as re- 
quired by the admiralty rules, and no counsel were heard on that 
side of the cause except the attorney of the United States for the 
district of Pennsylvania and the attorney gênerai of the United 
States, each acting in his officiai and public capacity. Chief Justice 
Marshall, after summing up the facts, and showing that, inasmuch 
as she was a public, armed ship in the service of a foreign country 
with whom the United States were at peace, she should be exempt 
from the jurisdiction of our courts, added, at page 147, 7 Cranch, 
and page 297, 3 h. Ed., as follows : "If this opinion be correct, 
there seems to be a necessity for admitting that the facts might be 
disclosed to the court by the suggestion of the attorney for the 
United States." In this case neither the United States nor its citi- 
zens had any direct interest whatever, and the intervention was 
merely in the performance of international obligations. The United 
States did not become parties to the record. Thèse particulars 
demonstrate that the rule which we are considering is of the broad- 
est character, and is applied without formalities. 

Another instance of permitted intervention by a sovereignty in 
what was, in form, merely the litigation of private parties, is found 
in Re Cooper, 138 U. S. 404, 11 Sup. Ct. 289, 34 L. Ed. 993; Id., 
143 U. S. 472, 12 Sup. Ct. 453, 36 L. Ed. 232. There a pétition to 
the suprême court for a writ of prohibition to the judge of the district 
court for the territory of Alaska, with a suggestion in support of the 
pétition from the attorney gênerai of Canada, with the approVal of 
the impérial government of Great Britain, were filed and heard. The 
court expressly authorized the filing of the suggestion in 138 U. S., at 
page 414, II Sup. Ct. 290, 34 L. Ed. 997, and the same is briefiy ex- 
plained again in 143 U. S., at page 474, 12 Sup. Ct. 453, 36 L. Ed. 235. 
There the interest of Great Britain was of the character of the alleged 
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interesf: pî; New Hampsîjire in the coptroversy before us, and reiaîes* 
cxcluçively to the public, right of fishiiîg by her majesty's subjecta; 
tl^e case being, if anytiiit^, one step fijrther removed from any direct 
right.becàuse^ in Re'lQoopePj the high seas, the pubUc waters of 
ail nâliQjis, were invOlved, while at bar New Hampshire daims to 
be lord paramount and to hold title. 

•• Indeed; the rule is often applied where only private interests are 
at stake. It is the constant practice before the high courts of rec- 
ord — espéciatly before the suprême court — to permit private parties 
who may be practically affected by the conclusions in particular 
causes, although not techrtically estopped thereby, to be heard in 
their own behalf on the lîiost informai suggestions. Instances of 
this character, where the same question is involved in a suit later 
onthe docket than that under argument, are numerous, and a notable 
example is found in the late Porto Rico Cases, 182 U. S. 1-397, 21 
Sup. Ct. 742-829, 45 h. Ed. 1065, where the court went so far as 
to permit the intervention of certain local interests, which claimed 
that they would be prejudiced by the unrestricted importation of 
Porto Rican products. 

It is not necessary that we should now détermine the précise 
«tatus with référence tO the cause which will be occupied by the 
attorney gênerai for New Hampshire, nor how far he can interfère 
with the conduct thereof. As the questions are practically devel- 
oped as the cause proceèds, they can probably be easily determined 
with the assistance of Florida v. Georgia, 17 How. 478, 15 L. Ed. 
181; Stanley v. Schwalby, 147 U. S. 508, 13 Sup. Ct. 418, 37 L. 
Ed. 259; South Carolina v. Wesley, 155 U. S. 542, 15 Sup. Ct. 230, 
39 L. Ed. 254 (already referred to); Belknap v. Schild, 161 U. S. 
ao, 16 Sup. Ct. 443, 40 I,. Ed. 599; and Stanley v. Schwalby, 162 
U. S. 25s, j6 Sup. Ct. 754, 40 L. Ed. 960. It is enough for the 
présent to say that, as the record stood at the time the order in 
question was entered, there was no doubt of either the power or 
the duty of the court to make it. 

■ Subsequently to its entry, the complainant made substantial 
amendments to its bill, and it maintains that, as it now stands, the 
bill involves no public interest whatever. In its original form ft 
was a bill of peàce, or substantially so, and therefore, both with réf- 
érence td the question of jurisdictional amount and with référence 
to the nature of the proceeding, it was, perhaps, sustainable as a 
suit in equity in the circuit court of the United States, unless barred 
by the proposition, sometimes maintained, that a bill of peace will 
not lie in contradiction to What is claimed to be strictly a public 
cight. If the amendments made by the complainant had so broad 
an opération as to exclude the possibility of a question of a public 
nature being involved in the resùlt, it is quite probable that the bill 
would thu8 be stripped to bare pôles, and brought down to an at- 
tempt to restrain ordinary trespassers, and to a controversy involv- 
ing orily a nominal amount, and therefore, in either respect, not 
within our jurisdiction as chancelier. Before, however, we can ac- 
t«de to the proposition thât no question of a public character re- 
mains, the bill would require further amendments, — ^among other 
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things, by striking out the description of the lake as one whîcK, 
if the statute of New Hampshire referred to in the bill as originally 
drawn was effective, would be a "great pond" ; and by striking out 
also the elaim of an exclusive right of fishery, which the bill still 
asserts; and also by inserting additional allégations so as to point 
out the basis of the respondents' claim of right with some particular- 
ity, instead of stating this, as the bill now does, in gênerai terms 
only. While it is true that the charge originally in the bill with réf- 
érence to the législation of New Hampshire has been stricken from 
it, yet we are bound to take judicial notice of its statutes, and, 
consequently, to take judicial notice that New Hampshire claims 
that ail ponds in the state of the extent of the one in question are 
public waters; so that there is enough left in any aspect to lead to 
the conclusion that a public question is involved, in which New 
Hampshire is concerned, and with référence to which, according to 
the undoubted practice of the fédéral courts, as we hâve already 
shown, the attorney gênerai of the state should be heard. 

In conclusion, it should be said that, while the action of the court 
in passing the order in controversy cannot be questioned, judicial 
tribunals can hold the scales equally between the complainant and 
any sovereignty, no matter how powerful, as well as between the com- 
plainant and the humblest citizens of New Hampshire; and no just 
interests of the complainant are involved in the question we hâve con- 
sidered. We hâve, perhaps, carried this discussion to an unnecessary 
length, the rules appertaining thereto being so well known, and so 
commonly practiced, in the fédéral courts ; but the careful and thor- 
ough présentation by the complainant of the question involved has 
invited us to do so. 

The order entered on September 8, 1900, granting the pétition 
of the attorney gênerai of New Hampshire that his name may be 
entered as appearing for the state of New Hampshire, is aâirmed. 
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(Circuit Court, D. Massachusetts. July 12, 1901.). 

No. 917. 

1 COKPOBATIOIÎS— MORTGASEB— WhO MAT AtTACK. 

Where bonds and a mort^age were executed by a eorporatlon In ec- 
cordance -with votes ot both Its dlrectors and stockholders, so as to 
négative any fraud or breach of trust towards the corporation, credlt- 
ors whose daims arose subsequently, or an assignée In Insolvency of the 
corporation, who représenta such credltors, cannot attack the validlty 
of such bonds and mortgage. 

S. MOKTOAOEB— CONSTBUCTIOK— DbFBNSB ThaT BvtI TO FoKECLOSB WAB PkB- 
MATDRE. 

A provision of a mortgage, made by a corporation to secure bonds, 
that no suit to foreclose shall be brought until six months after default, 
Js for the beneflt of the mortgagor only; and where It falls to interpose 
the défense that a suit to foreclose was prematurely brought, its gênerai 
credltors cannot do so. 
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l Chattbi. Mortsaoes— Intaliditt— Effect of Possession bt Rboeiveb. 

Where a mortgage mafle by a corporation Is Insufflclent to create al 
lien on after-acqulred personal property, whlch It purports to cover, the 
taklng of possession of Bucb property by a reeelver appolnted In a suit to 
foreclose does not constltute a réduction to possession by the mort- 
gagëe as agalnst other creditors of the mortgagor; the possession of 
the reeelrer belng that of the court, whlch does not affect the «tatu» 
Of the property, nor the rlghta of any party In interest tbereln. 

In Equity. Suit to foreclose mortgage. 

Arthur H. Van Brunt, for Central Trust Co. of New York. 

C. Walter Artz, for receiver. 

T. H, Gage, Jr., assignée, pro se. 

Arthur J. Rugg, for city of Worcester. 

George Alfred Lamb, for Queen City Const. Co. 

BROWN, District Judge. This is a bill brought by the Central 
Trust Company, a corporation of the state of New York, against the 
Worcester Cycle Manufacturing Company, a corporation of the state 
of New Jersey, engaged in business and owning real and other 
property situated in the states of Massachusetts and Connecticut, 
praying for the foreclosure of a mortgage dated September i, 1896, 
given to the trust company to secure an issue of bonds by the Wor- 
cester Cycle Manufacturing Company. Various aspects of this liti- 
gation hâve been before the courts in the Second circuit. Central 
Trust Co. V. Worcester Cycle Mfg. Co, (C. C.) 86 Fed. 35; Id., goFed. 
584; Id., 93 Fed. 712, 35 C. C. A. 547, In the présent case T. H. 
Gage, Jr., assignée in insolvency, appointed on Nôvember 5, 1897, 
under the làws of Massachusetts, and who was upon his pétition per- 
mitted to intervene in this suit, dénies the complainant's right to re- 
lief. The answer of the assignée dénies that the bonds were duly 
issued, or are a valid obligation of the Worcester Cycle Manufactur- 
ing Company ; allèges that the said company was not, at the time of 
the commencement of the suit, in default, and that, therefore, the suit 
was prematurely brought; and also allèges that at the commence- 
ment of the suit there was a large amount of personal property in the 
state of Massachusetts, whiçh, as after-acquired property, is not in- 
cluded within the mortgage. Upon a state of facts in some respects 
similar, it was held by the circuit court of appeals of the Second cir- 
cuit that the bonds were issued for value, and that the holders are 
entitled to the rights and remédies which the mortgage secured to 
them. 93 Fed. 712, 714, 715, 35 C. C, A. 547. The décision in the 
circjiit court was to the efïect tbat a prima facîe case had not been 
made out on évidence similar to that upon which the complainant re- 
lies. This décision was reversed in 93 Fed. 712, 35 C. C. A. 547; the 
court saying: 

"They hâve certalnly made ont a prima fade case, and, In the absence of 
any évidence Impugning the good falth of the transaction, It must be held 
that the bonds were Issued for value, and that the holders are entitled to the 
rights and remédies which the mortgage secured to them." 

The intervenef contends that évidence impugning the good faith 
of the transaction has now been supplied, and that for this reason 
the décision of the circuit court of appeals is not in point .While it 
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Is apparent from the statements of the old and new companies that 
the assets were taken at valuations greatly in excess of the actual 
values, there is no definite évidence upon which the court would be 
justified in finding that the issue of bonds was in pursuance of a 
scheme to defraud creditors, or that it was not made in good faith. 
As the directors and stockholders alike concurred in the votes, the 
case involves no breach of trust towards the corporation. Sanford 
Tool Co. v. Howe, Brown & Co., 157 U. S. 312, 15 Sup. Ct. 621, 
39 L. Ed. 713. While the assignée represents the creditors of the 
Company, there is no proof of the names of thèse creditors, or of the 
amounts due them, or of the dates at which their claims matured. 
The fact that taxes on personal property assessed on May i, 1896, 
hâve not yet been paid is not, in my opinion, a sufïicient reason for 
invalidating the mortgage. 

In view of the action of the stockholders and directors, we cannot 
assume that the corporation was improperly controUed by the holder 
of the bonds, or, that the consolidation scheme was not a legitimate 
plan for the .extension and carrying on of the business. As the repré- 
sentative of creditors whose claims came into existence subséquent 
to the date of the mortgage, the assignée, so far as appears, has no 
grounds upon which he is entitled to attack the mortgage. Trust 
Co. V. Bridges, 57 Fed. 753, 770, 771, 6 C. C. A. 539. 

The assignee's further objection that the complainant has not 
shown any default existing for six months in the payment of interest 
is not substantial or tenable. Central Trust Co. v. Worcester Cycle 
Mfg. Ce, 93 Fed. 712, 718, 719, 35 C. C. A. 547. 

The next question is as to the claim of the assignée to the personal 
estate of the mortgagor acquired subsequently to the date of the mort- 
gage. The mortgage contains clauses covering after-acquired prop- 
erty. It is stipulated that $14,000 of the personal property that 
came into the receiver's hands was acquired by the cycle company 
after the date of the mortgage. Unless the taking of possession by 
the receiver was a réduction to possession upon behalf of the mort- 
gagee, this after-acquired property was not protected by the mort- 
gage against the claims of the gênerai creditors. It is clear, from 
the décision of the circuit court of appeals in Central Trust Co. v. 
Worcester Cycle Mfg. Co., 93 Fed. 716, 717, 35 C. C. A. 547, that 
the appointment and custody of the receiver made no change in the 
status of the title. At the date of the appointment of a receiver, the 
gênerai creditors were entitled to assert their claims against the 
after-acquired property. Upon the présent hearing, it is proper only 
to détermine the right of the complainant to a foreclosure, and the 
property to be afïected thereby. The mortgage lien did not attach 
to the after-acquired property. What may be the right of the as- 
signée to share in the fund now in the hands of the receiver is a mat- 
ter to be determined hereafter. 

The complainant is entitled to a decree of foreclosure upon ail 
property of the défendant company described in the mortgage and in 
existence at its date, and to a lien upon the proceeds thereof ; subject 
to such valid charges as may hereafter be determined to exist 
thereon. 
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TEBRT T. SKINNBE. TUTTLD T» TEEBY, TEEKT v. NALOR et aL 

(Circuit Court, B. D. Nortii Carollna. August 8, 1001.) 

Nos, 4B8, 463. 

L NoifiîBsiDBNT Parties— Notice— EteSiGNATiNG Attoenets. 

Plalntiff, a nonresldent of the State, not havlng designated an attor- 
ney îwlthin the district on whoip notice or other process may be served, 
as reauired by circuit court rulé 32, cannot complain that defendant's 
motlpn for remqval of cause was heard ex parte witliout notice to him. 

2, REMOVAt OF Cause— Discrétion ci' Judqb. 

tJnder circuit court rule 20, provlding that on the aflldavit of plaintlfC 
or defçnàant, showing good cause, a judge may remove a cause from one 
place of jbioldlng. court to another, the question of removal Is addressed 

< to the discrétion of the judge. 

F. H, Busbee, for Terry. 
E. F. Aydlètt, for Skinner. 

PURNELL, District Judge. Ail the above-entitled civil causes 
are now pending in the circuit cottrt for the Eastern district of North 
Carolina. Terry v. Skinner was commenced in the court at Raleigh, 
and on motion of défendant remdvèd to the court at Elizabeth City, 
recently provided for. Harvey Terry is a citizen of Columbus, Ohio, 
and complains this motion was heard ex parte without notice to him. 
He has not designated an attoriiey within this district upon whom 
notice or olher process may be served, as required by rule 32, hence 
cannot complain on this score. Notice was mailed to Columbus, 
Ohio. Rule 32, adopted at spring térm, 1894, is as follows : 

"Wheneyer any proceedlng In a cause is flled In thls court by any attomey 
not résident within the district In behalf of a non-resident party, such attor- 
ney at the time of flling such proceedlng shall deslgnate in writing to be 
flled In the cause, eome member of the bar, résident within the district, 
upon whom can be served ail papers in such cause which eould properly 
be served on such non-resident attomey were he résident within the dis- 
trict" 

Regardless.of the old maxim, Mr. Terry has acted as his own at- 
torriey, and not observed this rule. In Tuttle v. Terry there was a 
motion to remove the cause to Elizabeth City for trial, but on the day 
set for hearing there was no appëarance by or for plaintifï; hence 
motion was considered as abandpneid and dismissed. This cause is 
retained in the circuit court at Râïeîgh. In Terry v. Nalor et al. 
there is a motion to remove thè cause to the court at Elizabeth City 
for trial, which is resisted by défendant. The parties favoring re- 
rpoval put it upon the ground of convenience and economy. Terry 
resists because of local préjudice against him and in favor of Thomas 
G. Skinner, an ex-congtessman, state senator, and prominent man in 
that section. Tuttle v. Terry is not'tinder considération, but is men- 
tioned for a fuU understanding of the motions now pending, — one to 
rescirid and to remove. Oïl Juné 6, 1900, an act of congress (31 Stat. 
274, c. 781) provided for terms of the circuit court in and for the 
Eastern district of North Carolina to be held at Elizabeth City and 
New Ëern. The circuit court for the district is at Raleigh, where the 
clerk résides, and terms of the court are held at three other places, 
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where there are deputy clerks. AU constitute one circuit court, held 
at différent places. The statute in regard to removals has no ap- 
plication, but the motions under considération are governed by the 
rules of court in force in this district since 1886. Rule 20 is : "Upon 
the affidavit on the part of a plaintiff or défendant, showing good 
cause, a judge may remove a cause from one place of holding court 
to another." Hence, the question where a cause shall be heard is 
one addressed to the discrétion of the judge. 

In this case or the two cases many affidavits are filed and good rea- 
sons given for the position of each party; the one arguing that 
E'iizabeth City is more convenient to parties, witnesses, and records, 
the other, local préjudice, as before stated, arguing, if not successful, 
he will pay the cost of witnesses, etc. In exercising a sound discré- 
tion, thèse arguments should be given proper weight, but it is not 
necessary to answer or consider every reason in détail. Parties liti- 
gant should not only hâve a fair trial, but, as far as may be, even the 
unsuccessful party should feel that his case has been decided by an 
impartial court and jury. Mr. Terry evidently believes there is 
strong préjudice against him in the section of the district surround- 
ing Elizabeth City, and that Mr. Skinner has great influence with 
jurors summoned to that court. He files strong affidavits to this 
effect. Thèse afiSdavits are met with equally strong affidavits deny- 
ing the préjudice against Terry, records showing he has been reason- 
ably successful in former litigation in that section, but not denying 
the influence of Mr. Skinner. Allusions are made in the rebutting 
affidavits to Mr. Skinner's health, but it is hoped this is only a tempo- 
rary complaint. He spent much time in Raleigh last winter, and it 
is hoped will again add to the pleasure of friends in that city. The 
question of economy should havè but little weight. Elizabeth City 
is more than 100 miles from Raleigh, and the rules for taking déposi- 
tions are ample. True it is more satisfactory to counsel to hâve wit- 
nesses face the jury, but this is not essential in arriving at the facts 
in a case, and the court can set aside a verdict not in accordance vdth 
the law and évidence. But why go through this when at a little incon- 
venience and additional expense a trial can be had on equal grounds, 
where there can be no just cause for even a suspicion. Terry lives in 
Ohio, Skinner near Elizabeth City. In Raleigh they must meet on 
neutral ground. One case remàins in the court at Raleigh, and in 
the exercise of a sound discrétion it seems it would better serve the 
ends of justice that ail, which are to some extent interwoven, should 
be tried in the same division of the court, at the same place. 

It is therefore ordered : That the order heretofore made in 
Thomas G. Skinner v. Harvey Terry be, and the same is hereby, 
rescinded, and the record in said cause returned to the office of the 
clerk of the circuit court at Raleigh. Sâid cause shall stand for trial 
as though said order had not been made. That the motion to re- 
move No. 463, Harvey Terry v. Nalor et al., from the circuit court 
at Raleigh, N. C, to the circuit court at Elizabeth City, N. C, be, and 
the same is, overruled and denied. That, until Harvey Terry com- 
piles with rule 32 by designating a tiiember of the bar iresident within 
this district therefor, the deposit of notices and other process in the 
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ofîfice 6f the derk at Raleigh, N. C, shall be deemed sufficient service 
of such notices and process. THat Harvey Terry pay the costs in- 
Cùrred in this behalf. 



TACOMA RY..& POWER 00. V. HAÏS. 

(Circuit Court of Appéals, iSîinth Circuit August 19, 1901.) 

No 656. 

1. WiTNBsaiSa— StTHPBrBB OF Pabtt CàI/Lino Witness— Right to Show Iîîcon- 
BISTENT Statembnts. .; ; . 

A party wlio lias beçn surprlsed by the testimony o( one of his own 
witnesses upon a tnatérlal fàct may be permitted by the court, in Its 
discrétion, to show that the witness had madè a différent statement 
prevlous to the trial, not for tie purpose of impeachlng the witness 
generally, but for. the party's o\^în protection, by showing why the 
■witness vas called, and counteitacting his adverse testimony. 

S. Street EAiitROADS— Collision with Vehicles— Conteibctoky Négligence. 

The rnié that the failure of ' â person to stop, look, and listen before 

driving upon a railrbad ti*ack eonstltutes négligence as a matter of law 

Is not inflexible, even In ;case of steam railroads, and is only applicable 

; to Street railroads on a public Street where the attending conditions are 
such that reasonable care and prudence would require such précautions. 

8. Sahe. 

Plaintlfif was driving with a covered wagon along a street in a city 
upon whlch was an electrle ràilway tràck. He looked back along the 
track, which could be seen. forJa quàrter of a mile, and no car was in 
sight He drove along the;.street for 400 feet at a moderate speed, and 
then turned to cross the track, wlthout again looking baek, not having 
heard any warning signal, ' ^hen his wagon was struck by a car ap- 
prôaehing from that dirécISOn, and hé was injured, A municipal ordi- 
nance limlted the speed of cars tô 12 miles an hour, and there was 
évidence tendlng to sho.i;f that the car which struck plaintiflf was run- 
nlng at double that rate of speed, and that, if the speed had confonned 
to the ordinance, np collision would hâve occurred. Eeld, that the 
question of contribUtbry négligence was properly submltted to the jury. 
:^ Ross, Circuit Judge, dlssentlng. 

In Error J:o the CircuitCourt of the United States for the Western 
Division of the District bf "^Vasl^ngton. 

This cause is brought into this court on writ of error to reverse a judg- 
ment of the circuit court for^ tlie district of Washington, Western division, 
awarding the plalntiflC (défendant in error) the sum of $2,500 as damages 
tdr injuries recelved from the négligent opération of a street car by the 
défendant 106 Fed. 48. It appears from the évidence given at the trial 
<)f: thé, case that the plaintiflf j»raft a fariner, living some distance from the 
city of Tacoma, in Washington, and was in the habit of driving to that 
city at least once a month (or thè^ptirpose'of trading; that on the afternoon 
of Jâiitiary 15, 1900, he àrovè \fp io Beùlow's groeery store, at the corner 
of TUiiSeenth and C streets; iû sa id city, Wlth a double team attached to a 
fatmi: wagon covèred with canvas, closèdibehind. The electric cars of the 
défendant ran on street generally la one direction, from nortb to south. 
thère being but a single track on that street, The plalntifE's wagon stood 
on street, about 20 feet south of tjie, soûth Une of Thirteenth street, f acing 
soiith; After unloading Tiis prbduée, 'the plàlntlff looked around the side of 
his: wagon up C street to thè .north; andiisaw no car on the street. He 
couM see as: far up as Nlntb street; a^fetanceof about a quarter of a mile. 
He then drove down C street in n,sputherly direction, between the curl> 
and the track, the horses walking foir a, part of the distance, and trotting 
eilowly the rest of the way, until they réached a point about 400 feet dowa 
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the Street, -when the plaîntiff, without agaln lookîng up the street, suddenly 
tumed the horses dlrectly across the track, to go Into a llvery stable on the 
opposite side of the street. An electrlc car Immediately struck his -wagon, 
throwing him eut upon the pavement, and causing the injuries for whlch 
damages are sought to be recpvered. It was çontended for the plaintlff 
that when he looked up O street, and saw no Car wlthln 1,400 feet of hlm, 
he could présume that a car would not overtake hlm before he could reach 
400 feet distant, an ordinance of the city prohlbiting the car trom attalning 
a higher rate of speed than 12 miles an hour in that part of the city; that 
plaintifC was not compelled to antloipate violation of thls requiremeut, or 
other négligence, on the part of the défendant, and was not guilty of négli- 
gence in not looklng agaln for a car before driving across the track. The 
défendant, on the other hand, çontended that the same rule of law applicable 
to railroad crossings should be applied to street-car tracks in the business 
portion of the city, and that plaintifC's négligence was, therefore, so great 
a factor In contributlng to his injury as to defeat his action. The défendant 
moved for judgment in Its favor, both at the close of plaintifC's case and 
at the close of the entlre case, but thèse motions were denied, the court al- 
lowing the case to go to the jury. 

Crowley & Grosscup (C. S. Fogg and A. G. Avery, of counsel), for 
plaintifï in error. 

Govnor Teats, for défendant in error. 

Before ROSS and MORROW, Circuit Judges, and HAWLEY, 
District Judge. 

MORROW, Circuit Judge (after stating the facts as above). The 
assignments of error présent but two questions for détermination: 
(i) Did the court err in allowing the introduction of certain impeach- 
ing évidence? (2) Did the court err in submitting the case to the 
jury upon the évidence ? 

I. The particular testimony sought to be impeached was given by 
one F. F. Gray, a witness called for the plaintifï, who testifîed that he 
saw the accident in question, and that the car was going at a speed 
of about 10 or 12 miles an hour. He was then questioned as follows 
by plaintifï's attorney: 

"Q. Did you not tell me, at yoiir house, the other night, that it was going 
twenty or twenty-five miles an hourî A. I do not think that I did. Q. Do 
you not know, as a matter of fact, that you told me — Mr. Grosscup: I object 
to that. This is his own witness. The Court: If you are surprised by the 
statement of the witness — Mr. Teats: I am. A. I do not remember saying 
that to you. * * * Q. Did you not state, also, that the car was running 
about twenty or twenty-five miles an hour? A. No, sir; I do not think I 
did. I hâve not any recollection of It." 

On rebuttal the plaintifï called a Mr. Lund, who had assisted plain- 
tiff's attorney in procuring évidence in the case, and the following 
testimony was given with référence to the statements of the witness 
Gray: 

"Q. by Mr. Teats: Did you call upon Mr. Gray some time this week or 
last week? A. Tes, I called on Mr. Gray last week. Q. Did you talk with 
Mr. Gray concerning this accident? A. Yes, sir. Q. What did he say, if 
anythlng, as to the speed of the car? Mr. Grosscup: I object to that. The 
Court: Do you clalm the right to Impeâch your own witness? Mr. Teats: 
I think weought to, under the circunistances. The Court: Tt Is sometimes 
admissible to do that where you are taken by surprise. Mr. Teats: We are 
absolutely taken by surprise. * • ♦ Mr. Teats: Our statement of the 
case is simply thls^ The Court: You need not state it. You may ast the 
110 F.— 32 
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question. Mr. Grosscup: "We Tclsh to préserve our exception. (QuestlQn read 
tp wltneias.) , A. Hâve you référence to tbe car at the time ttils, accident 
oRpurredî Q, Yes. A. He said that car was runnlng not less than twenty 
mllasf an hoûr." 

The court admitted thîs évidence upoiti the statemeht by plaintiff's 
cpunsel that he was absolutely taken by surprise in the testimony of 
the witness Gray. A diversity of opinion exists upon the question 
of whether it is compétent foï a party to prove that a witness whom 
hfe has called had previously stated the facts in a différent manner, 
but the trend of judicial expression appears to be in favor of the 
admission of such testimony, not for; the purpose of impeaching the 
gênerai character of the witness, but for the protection of the party 
calling him. Like justice to each of the contestants would seem to 
require that, where the testimony is undoubtedly a surprise, the party 
should hâve the privilège of showing why he called the witness; and 
the jury is quite as compétent to judge of the credibility of the wit- 
neSses under such circumstances as in other contradictory state- 
ments. Exception to the gênerai rule that a party cannot impeach 
his own witness has been made in many jurisdictions by allowing the 
introduction by him of other évidence showing that the witness has 
at other times niade statements inconsistent with the testimony then 
given, and especially is this permitted when the testimony in question 
relates to a material fact in the case. Provision has been made for 
such procédure by statute in England and in many of the states, and 
the practice seems to be favorabiy regarded by the fédéral courts. 

In the case of Swift v. Short, 34 C. G. A. 545, 92 Fed. 567, in dis- 
cussing the privilège bf a litigànt to îhtroduce contradicting testi- 
mony of other of his witnesses, the court says : 

"A Utlgant may not Introduce testimony for the purpose of showing that 
tlie gênerai character for tnith and veraclty of one of his own witnesses 
Is bad, but this raie does iiot go to the eïtént of preventlng him from show- 
ing the verlty of any particular fact or transaction which he wlshes to estab- 
llsh. He may call witnesses to prove a partlcula'r fact, althpugh thelr évi- 
dence with relation thereto eontradlcts the testimony of other witnesses who 
hâve previously testlfled In his favor with référence to the same transaction. 
Koreover, under some circumstances, where a party has been decelved by 
oné of his witnesses, who has glven testlinony whlch was unexpected, the 
better view Is that the party so deçeived may, impeach the witness to the 
extent of showing that the statements made by him on the witness stand 
Dite contrary to tbose made by him before the trial, or before he was sworn," 
— clting PhlL Bv. 905; Greenl. Ev. aôth Ed.) |§ 443, 444; Melhulsh v. 
Collier, 15 Q. B. 878; and Hemingway v. Garth, 51 Ala. 530. 

In Hickory v. U. S., 151 U. S. 303, 369, 14 Sup. Ct. 334, 38 h- Ed, 
170, error was assigned in that the cotli't did not allow the défendants 
to show that thèy were surprîsed by the testimony of one of their 
witnesses. The suprême court stated the rule to be : 

,,"When a party Is taken by surprise by the evldencç of his wltnesSj the 
latter may be interrogated as to inconsistent statements previously made by 
him for the purpose of refresljlng his irecQllectlon and induclng him to 
correct his téstlnjony; and the pai^ty so surprîsed may also show the facts 
to be otherwlsethan as steted, although this incldentally tends to discrédit 
the witness, ■♦ ,♦ * By statute in England and In many of the states it 
has been provided that a party may, In case the witness shall, In the opinion 
of the judge, prove adverse, by leave of the judge show that he has made 
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at other tlmes statements inconsistent witli his présent testimony; and this 
is allowed for tlie purpose of counteracting actually hostile testimony witli 
wliich the party has been surprised," — citing cases. 

It is hère specifically left to the discrétion of the trial judge to 
admit the counteracting testimony. The court then shows that in 
the case in controversy the witness was not a hostile witness; that 
the testimony denied admission was not in itself prejudicial, but 
merely contradictory of an immaterial fact; that the privilège de- 
sired had been practically granted to the défendants by the court's 
allowing them to cross-examine the witness if they chose, and to 
prove the fact to be otherwise than as stated by him. It was held 
not to be errer, because the court, in the exercise of its discrétion, 
declined to concède any further relaxation of the rule. The discré- 
tion of the trial judge in the case at bar was similarly exercised. It 
does not appear that the testimony in question was admitted for 
any other purpose than that of showing why the witness Gray was 
called, and counteracting the hostile testimony with which plaintifï 
had been surprised. This is within the limits generally defined by 
statute and décision at the présent time, and is therefore not réversi- 
ble error. 

2. Did the court err in submitting the case to the jury upon the 
évidence? The défense in this action is "contributory neghgence" 
on the part of the plaintifï, and the défendant contends that the 
court erred in refusing to instruct the jury that the plaintiff's conduct 
in driving in front of the défendantes oncoming car without at that 
moment looking for its approach was such a want of ordinary care 
as to preclude him from recovery. The instructions given by the 
court are not in the record before us, and this question must be de- 
cided by the application of well-established rules of law to the évi- 
dence presented. The question of négligence is generally one of 
fact for the jury. It is only where the facts and the inferences to be 
drawn therefrom are such that ail reasonable minds must reach the 
same conclusion that the question is ever considered one of law for 
the court. There is no fîxed standard in the law by which a court 
is enabled to say arbitrarily in every case where the Une must be 
drawn between négligence and ordinary care. What may be deemed 
ordinary care in one case may, under différent circumstances, be 
gross négligence. The policy of the law has relegated the détermina- 
tion of such questions to the jury, under proper instructions from 
the court. It is their province to note the spécial circumstances and 
surroundings of each particular case, and then say whether the 
conduct of the parties in that case was such as would be expected of 
reasonable, prudent men under a similar state of affairs. When a 
given State of facts is such that reasonable men may fairly differ upon 
the question as to whether there was négligence or not, the déter- 
mination of the matter is for the jury. Railroad Co. v. Ives, 144 U. 
S. 408, 12 Sup. Ct. 679, 36 L. Ed. 485; Railroad Co. v. Griffith, 159 
U. S. 603, 16 Sup. Ct. 105, 40 L. Ed. 274. This rule appHes equally 
to the question of contributory neghgence, as there is no more of 
an absolute standard of ordinary care and diligence by which the con- 
duct of the plaintifï is to be judged, as a contributing cause of his 
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injury, than in the case of the négligence of the défendant. Raiiroad 
Co. V. Ives, supra. 

In Raiiroad Co. v. Powers, 149 U. S. 43, 13 Sup. Ct. 748, 37 L,. Ed. 
642, the error assigned, as in this case, was the refusai of the trial 
court to instruct the jury that the deceased was guilty of such con- 
tributory négligence as to prevent a recovery. Mr. Justice Brewer, 
in delivering the opinion of the court, said : 

"It Is well settled that, where there is uncertainty as to the existence of 
either négligence or contributory négligence, the question is net one of law, 
but of fact, and to be settled by a Jury; and this whether the uncertainty 
arises from a conflict in the testimony, or because, the facts being undis- 
puted, falr-minded men will honestly draw différent conclusions from them." 

The primary négligence of the défendant is practically conceded in 
the case at bar. It appears from the évidence that at the time of the 
accident the car was rolling along the street of its own accord, there 
being a slight down grade at that point. The motorman testifies 
that he rang the bell, and supposed that the plaintifif heard it ; that 
when the car was about 40 or 50 feet back of the wagon plaintifï 
tu'rned his horses squarely across the track; that the brakes were 
immediately put on the car, but the track was moist and slippery, and 
the car could not be stopped before striking the wagon, nor until it 
had run some distance after colliding, — -the testimony of the witness- 
es upon this point varying from 50 to 200 feçt. The testimony of 
defendant's witnesses is not clear as to the rate of speed at which the 
car was running at the time the collision became imminent. Plain- 
tifif's witnesses testify that it was running at the rate of from 20 to 25 
miles an hour, and that the usual rate of running at that point was 
higher than 12 miles an hour, the statutory limit. In many jurisdic- 
tions the running of raiiroad trains within the limits of a city at a 
rate of speed greater than is allowed by ordinance îs négligence per 
se, and with référence to street cars it has been held that any speed 
in excess of the allowable rate ■ iô at least évidence of négligence. 
Shear. & R. Neg. (sth Ed.) § 485a; Raiiroad Co. v. Duvall (Neb.) 
58 N. W. 531, 533. The négligence of the plaintifï is, therefore, the 
pivotai point in the case at bar. Was he négligent, and, if so, was 
such négligence a contributing cause to his injury? The défendant 
maintains that the- ruleusually applied to the conduct of persons 
Crossing the trâcks of steam railroads is applicable to street railroâds 
•as well, and that the omission of the plaintifï to "stop, look, and 
listen" before crossing the track was négligence as a matter of law. 
Thisrule, even in the case of steam railroads, is nôt inflexible, but 
is dépendent upon the surrounding circumstances to a greater or 
less dëgree, and is only applicable to street railways where the attend- 
ing conditions are such that reasanable care and prudence would 
dictate such précautions. The duties of persons with respect to 
steam railways and street railways are hot so analogous as to he gov- 
erned. at ail times by the same rule. Railway Co. v. Whitcomb, 14 
C. C. A. 183, 66 Fed. 915, 919. The rights of the person are greater, 
and the dangers less, in connection with the latter; the rights of 
street cars, no matter by what power impelled, not being superior to 
those of other vehicles, save in the one instance where a vehicle is 
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bound to get out of the way, and not to obstruct the passage of the 
car, owing to the inability of the car to travel in any other part of the 
Street, The élément of trespess is entirely absent in the case of a 
person crossing a street railway at any point, and the only care re- 
quired of hini is that which a reasonably prudent man would exercise, 
having due regard to the rights of others, and assuming that others 
(including the street-car companies) will exercise the same care; in 
fact, knowing that such care is imposed by municipal régulation upon 
the persons operating the street cars. This assumption does not, of 
course, warrant such a reliance upon it as to neglect means of self- 
preservation, but is an élément of considération in arriving at the 
standard of care to govern the partjcular case. 

In the case of SchilHng v. Railroad Co. (Sup.) 62 N. Y. Supp. 403, 
it was held that : 

"Where a driver looked both ways before driving onto a clty street on 
which a street railway was operated, to ascertain whether cars were ap- 
proaching, he was not guilty of contributory négligence, as a matter of 
law, in not again looltiug behind him to ascertain the approach of cars 
during the time necessary to drive one block." 

In Shea v. Railway Co. (Minn.) 52 N. W. 902, the suprême court 
of Minnesota held that : 

"The degree of care required at the crossing of a highway and an ordinary 
steam railv nd is not the test of care required in crossing the track of a 
street railroad on a public street. Hence the rule In the former case, that 
one approachlng the crossing must look up and down the track before 
attemptlng to cross, is not necessarily applicable to the latter. The failure 
to do so Is not, as a matter of law, négligence." 

In Railroad Co. v. Albright (Ind. App.) 42 N. E. 238, the appellate 
court of Indiana déclare that the "strict rules as to care governing 
in railroad crossing collisions do not apply to street-car cases." In 
that case the plaintiff, on turning into a street, looked, and saw that 
for a quarter of a mile no car was coming from the south, and also 
saw a car coming from the north, about a block away. He drove 
north until the south-bound car passed him, and then turned to cross 
the track, when he coUided with a, north-bound car. The évidence 
was confîicting as to whether a signal was given, and as to the speed 
of the car. It was held that the question of plaintiff's contributory 
négligence in not looking again at the moment of turning his horses 
onto the track was properly submitted to the jury. 

In Rapid-Transit Co. v. Seigrist (Tenn. Sup.) 33 S. W. 920, plain- 
tifï was approaching a street-car track while driving a delivery wag- 
on. When about 10 yards from the crossing, before attempting to 
pass over the track, he looked back to see if the car was coming. He 
saw it some distance up the hill, seemingly 200 or 250 yards behind 
him, and thought he had plenty of time to cross the track in front of 
the car. He started to drive across, and did not look back again 
until the front wheels of his wagon were upon the track, and he 
heard the car coming very fast. A collision occurred, and plaintitr 
was injured. The court held that the jury was justified in finding 
that the plaintiff had observed the requisite précautions to prevent an 
accident, and that he was free from culpability in the matter; that, 
to entitle the plaintiff to recover for injuries received while passing 
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over a street raîlway, he need not show absolutely that he Jooked 
carefully up and down the track before venturing upon it, — citing 
Beach, Gontrib. Neg. (zà Ed.) § 290. The court said further that, 
with the belief that he could safely cross the track, and rightly assum- 
ing that the motorman saw him, and had the car under reasonable 
control, the plaintiff had the right to continue his journey across the 
track without hindrance, and, having had that right, and having at- 
tempted to exercise it in a prudent manner, he could in no true sensé 
be charged with responsibility for the conséquences of his mistaken 
assumption that the motorman would likewise be prudent and not 
run upon him. 

In L,aufer v. Traction Co. (Conn.) 37 Atl. 379, the suprême court 
of errors of Connecticut discusses the standard of ordinary prudence 
applicable to such cases as the one at bar, and cites with approval 
the statement of the court in Connelly v. Railroad Co. (N. J. Err. & 
App.) 29 Atl. 438, with référence to the conduct of a traveler in cross- 
ihg an electric railway track, as follpws : 

"If other TChleles threaten his safety, or If his attention Is engrossed or 
dlstracted by the apparent Imminence of danger from other sources, he 
must act with ordinary prudence with référence • • * to the group of 
clrcumstances that makes up the situation by whlch he Is eonfronted. 
How a prudent man would act In the face of concurrent and distracting 
dangers must, In the nature of thlngs, be a question of fact to be passed 
upon by the Jury, and not a question of law upon whlch the court may 
order a nonsult or direct a verdict." 

The Connecticut court further states that: 

"In every case where the inqulry is whether or not a party has acted with 
due care, the trlor must apply the standard of the ordlnarlly prudent man. 
What would a man of ordinary prudence hâve done, situated as thls party 
wasî" 

The same question may be asked in the case under considération. 
It appears from the évidence that the plaintifï looked up the street 
just as he left the grocery, and could see no car on the track for a 
distance of a quarter of a mile ; that, after proceeding along the line 
of the track at a moderate speed for 400 feet, he turned to cross the 
track, without again looking for a car, not having heard any warning 
signal of the approach of a car, and not believing that a car could 
overtake him in that length of time if running at the rate of speed 
required by municipal ordinance. He had a right to drive along the 
street, and had he not the further right, after he had looked and seen 
no car approaching, to drive across the track within a reasonable 
tirne without again looking, and to assume that he would not be 
recklessly run down? In exercising such rights, did he do ail that 
a cautious and prudent man would hâve done under like conditions ? 
Thèse are purely questions of fact, determinable from the circum- 
stances of the case as presented by the évidence, and from which 
dififerent inferences might be drawn by différent minds. Such ques- 
tions are entirely within the province of the jury, under proper in- 
structions from the court as to the law applicable thereto. That the 
instructions given were proper must be inferred, as no objection 
thereto appears to hâve been made by counsel. 
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On the two points involved we find no error, and the judgment is 
therefore affirmed. 

ROSS, Circuit Judge. I feel obliged to dissent from the judgment 
iu this case. It seems to me to be a difficult matter to conceive of 
a stronger case of contributory négligence than this one, where, ac- 
cording to the statement of the court, the plaintifï, with a double 
team attached to a farm wagon covered with canvas, closed behind, 
with knowledge of a street-car track operated by electricity, and 
looking up it for a distance of about a quarter of a mile to see if a 
car was in sight, and, seeing none, drove down the track between it 
and the curb of the sidewalk, the horses walking for a part of the 
distance and trotting slowly the rest of the way until they reached 
a point about 400 feet down the street, when, without again look- 
ing up the street, he suddenly turned his horses directly across 
the track to go into a livery stable on the opposite side of the street, 
when he was struck by an approaching car. It seems to me to hâve 
been négligence of the grossest kind for any sane person to travel 
slowly 400 feet along a railroad track, and then undertake to cross 
it without looking to see or stopping to hear if a car is approaching. 
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SAMB V. WATTS. 

(Oircult Court of Appeals, Second Circuit June 13, 1901.) 

Nos. 92, 111, 93. 

1. CoiiPORATioNS— Dissolution— Kansas Statcte. 

Under the provision of 6en. St. Kan. c. 23, § 40, that a corporation 
shall be deemed to be dlssolved, for the purijose of enabllng Its credit- 
ors to prosecute sults against stocbholders, If it has suspended business 
for more than one year, as construed by the suprême court of the state, 
such suspension of business opérâtes as a dissolution only for the pur- 
pose stated; for ail other purposes the corporation continues, and may 
be sued and may défend actions as before, and service may be made 
upon, or accepted by, the same oflflcers. 

2. Samb — Validity op Judoment against — Appbahance bt Cashier. 

Under the statute of Kansas, which authorizes service to be made 
upon the cashier, secretary, or managing agent of a corporation when 
the président is absent from the county, the acceptance of service by 
the cashier of a corporation of that state, or his voluntary entry of ap- 
pearance in a suit brought against the corporation more than a year 
after it has suspended business, is valld and binding on the corporation 
where the président was a nonresident and absent from the state. 
8. Same— Statdtoky Liabilitt dp Stockholdbr— Action to Enfokce. 

An action by a creditor of a Kansas coriwratlon against a stockholder 
to enforce the remedy glven by Gen. St Kan. c. 23, S 32, is transitory, 
and may be maintalned In any court of compétent jurisdlction, either 
fédéral or state, in statés other than Kansas. 
4 Same— Interest. 

Under the provisions of the constitution and statutes of Kansas, which 
secure dues from corporations by the Individual liabllity of stoclîholders, 
and require a stockholder to pay an unsatisfled exécution against the 
corporation, à creditor enf orcing the remedy so glven against a stock- 
holder ta another forum la entitled to recover 10 per cent, interest to 
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jthe da;te; of trial, where that was the contract rate, and also tlie rate 
borne by the judgment rendered thereon against the corporation In a 
court of Kansas, In accordance wlth the requirement of the state statute. 

& Same— Action by Assiokke. 

The remedy given to judgment credîtofs'of a corporation by Gen. St. 

Kan. c. 23, §32, which authorizeis a plaintiff in an unsatlsfled exécution 

against the corporation to "proceed by action to charge the stockholders 

I wlth the amount of his judgment," may be enforeed by an assignée 

of the judgment by an action in his own name. 

8. Same— Babts FOÎtt ACTION— JuDGMBNT IN Spécial Prockeding. 

Gen. St. Kan. c. 23, § 32, prorides that after the return of an exécu- 
tion against a corporation unsatisfied an exécution may be issued against 
any stocliholder, but that no such exécution s-hall issue "except on an 
order of the court in which the action, suit, or other proeeedlng shall 
bave been hrought or Instltuted." The section also provides that the 
plaintifiC in the exécution may procepd by action to charge tbe stock- 
holder. A Kaiisas corporation made an assignment, and a créditer ap- 
pealed from an order of the assignée dlsallowlng Its claim to the district 
court, as provlded for by statute. Bqth the corporation and assignée 
appeared and cohtested the suit, and the court rendered a judgment 
establlshlng the claim, upon which an exécution was subsequently issued 
against the corporation, ahd returnéd unsatlsfled. Eeld that, notwlth- 
standing such, judgment wfls rendered: In fwhat was denominated by the 
statute a spécial proceeding, and was , in the nature of a judgment in 
i-em, it was one within the contemplation of sald section 32, on which 
the court was authorlzed to award an exécution, and that such judgment 
and exécution constltuted the requlred prerequislte to an action to 
charge a stoekholder. 

7. Samb— LiMiTATïoUs— Law GovÈrning. 

An action to charge a stoekholder. Iff a Eansas corporation wlth liabll- 
Ity for debts of the corporation, under the constitution and statutes 
of the state, is governed as to limitation by the law of the forum; there 
being no limitation prescrlbed as to such actions by the statute of Kan- 
sas other than that contained in its gênerai statute of limitations. 

In Error ta the Circuit Court of the United States for the Southern 
District of New York. 

The Cltizens' Bank of Eeading, a Pennsylvanla corporation, Kate A. Nor- 
ton, a citizen of Kansas, and John Watts, as recelver of the American Na- 
tional Bank of Arkansas Oity, a national baûking corporation established In 
the state of Kansas, each brought an action at law in the circuit court for 
the Southern district of New York against George L. Whltman, a citizen of 
the state of New York, résident in the clty of New York, and stoekholder in 
the Arkansas Oity Investmént Oompany, an Insolvent Kansas corporation, to 
reeover the amount of debts due to the plaintiffs, respectively, by sald corpo- 
ration. The sults were brought under section 32, c. 23, Gen. St. That sec- 
tion and section 44 of the same chapter, which gave another remedy to the 
créditer of an insolvent corporation against a stoekholder, and section 40 are 
as follows: 

"Sec. 32. If any exécution shall hâve been issued against the property or 
effeets of a corporation, except a railway or a religions or a charitable cor- 
poration, and there cannot be found âùy property whereon to levy such 
exécution, th«h eiecution may be Issued against any of the stockholders to 
an extent equàî Ih amount to the amount bf stock by him or her owned, 
t<5gether with any amount unpald thereon, but no exeevition shall issue 
against any stoekholder, except upon âh order of thé Court in which tbe 
action, suit or other proceeding shall hâve been brought or Instituted, made 
upon motion In open court, after reasonable notice In wrlting to the person 
or persons songht to be eharged; and, upon such motion, such court may 
order exécution to Issue accordingly; or the plaintlft, in the exécution may 
proceed by action to charge the stockholders with the amount of his judg- 
ineûL" 
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"Sec. 44. If any corporation, created under thls or any gênerai statute of 
this State, except railway or charitable or religions corporations, be dissolved, 
leaving debts unpaid, suits may be brought against any person or persons 
•vvho were stockholders at the time of sucb dissolution, without joining the 
corporation in such suit; and if judgment be rendered, and exécution satis- 
fied, the défendant or défendants may sue ail -who were stocliholders at the 
time of dissolution, for the recovery of the portion of such debt for which 
they were liable, and the exécution upon the judgment shall direct the col- 
lection to be made from property of each stockholder, respectively; and if 
any number of stoclîholders (défendants in the case) shall not bave property 
enough to satisfy hls or thelr portion of the exécution, then the amount of 
deflciency shall be divided equally among ail the remaining stockholders and 
collections made accordingly, deducting from the amount a sum In propor- 
tion to the amount of stock owned by the plalntifE at the time the company 
dissolved." 

"Sec. 40. A corporation is dissolved, first, by the expiration of the time 
limited in its charter; second, by a judgment of dissolution rendered by a 
court of compétent jurisdiction; but any such corporation shall be deemed 
to be dissolved for the purpose of enabling any creditors of such corpora- 
tion to prosecute suits against the stockholders thereof to enforce their 
individual liabllity, if it be shown that such corporation has suspended busi- 
ness for more than one year." 

In the circuit court, a verdict in each case was directed for the plaintiff, 
and to revievy the respective judgments entered upon those verdicts, each 
défendant brought a writ of error. The facts which are applicable to each 
case are that the Arkansas City Bank was formed in September, 1886, for 
the purpose of receiving money on deposit, and conducting a gênerai bank- 
ing, loaning, and Investment business. The name was changed by vote of 
the stockholders on May 25, 1889, to Arkansas City Investment Company. 
A voluntary assigument of ail its property for the benefit of its creditors 
was made on December 15, 1890, to Charles A. Scruton. The défendant 
was, at the organizatlon of the bank, and still Is, a stockholder therein to 
the amount of 1,000 shares. 

Wm. G. Wilson and Wm. G. Clarke, for plaintiff in error. 
Wm. B. Hornblower, for défendants in error Citizens' Bank and 
Watts. 

Charles E. Hughes, for défendant in error Norton. 

Before SHIPMAN, Circuit Judge, and WHEELER and COXE, 
District Judges. 

SHIPMAN, Circuit Judge, after stating the foregoing facts, de- 
livered the opinion of the court, as foUows : 

The Citizens' Bank of Reading Case. 

A judgment in favor of the plaintifif for $4,997.50 upon suit brought 
on December 14, 1894, in the proper state court in Kansas, was re- 
covered against the corporation on April 16, 1895. Execution was 
issued thereon on April 30, 1895, and was returned unsatisfied. The 
complaint also set forth the notes upon which the judgment was ren- 
dered. No défense arising upon a statute of limitations was pleaded. 
Retzer v. Wood, 109 U. S. 185, 3 Sup. Ct. 164, 27 L. Ed. 900. The 
answer denied the allégations in regard to the judgment, but made no 
averment of defects "which required extrinsic évidence to make them 
apparent." The face of the record showed an acceptance of service 
of process by Huey as cashier and manager, and the appearance of 
an attorney for the défendant, and proof was not permissible, under 
the averments of the answer, that he acted without authority. Hill 
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V. Mehaènhall, 21 Wall. 453, 22 ly. Éd. 616. It is said that the record 
shows tippnjtsiace that the Kansas court was without jurisdictiofi 
beca»se the acceptance of service was made by Huey as cashier and 
managing officer, and the em|)loyinent of an attorney was also made 
by hirii, îduii':'years after the gênerai assignment for the benefit of 
creditors, and thôrefore after his authority and duties as cashier had 
ceased, and after the dissolution of the corporation. This position 
is not sustained by the Kansas décisions upon the construction of 
the statutes now in question, or of the statutes which regulate the 
service of process upon corporations., It is true that a Kansas corpo- 
ration is, under section 40, heretofbfe quoted, deemed to be dissolved 
for the purpose of enabhng any creditors of such corporation to 
prosecute suits against the stockhblders to enforce their individual 
liability without a judgment against the corporation, if it be shown 
that such corporation had suspended business for more than a year ; 
but this dissolution is merely for that specified purpose. "The cessa- 
tioil of business does not operate as a légal or complète dissolution of 
the corporation, but it is deemed to be dissolved but for a single pur- 
pose, — that of enabling creditors to enforce the individual liability of 
stpckholders. For ail othér purposes, the bank continued to be a 
corporation in the eye of the law, and creditors had a right to sue the 
bank in its corporate capacity." Sleeper v. Norris, 59 Kan. 555, 53 
Pac. 757. The remédies under sections 32 and 44 are distinct, and 
a creditor can adopt either, unless prevented by the statute of limita- 
tions. Cottrell V. Manlove, 58 Kan. 405, 49 Pac. 519. 

In the absence of the pfesident of a corporation from the county 
wherein the corporation is located, service upon the cashier, secre- 
tary, or managing agent is, by the statutes of Kansas, valid service 
upon the corporation. The waiver of the service of summons by the 
président of a Kansas corporation, and his voluntary entering of 
appearance more than a year after it ceased to do business, was held 
to be sufficient authority fpr a court to render a valid judgment 
against the corporation, which was a sufficient foundation for an 
action against a stockholder; the exécution having been unsatisfied. 
Bank v. Prescott, 60 Kan. 490, 57 Pac. 121. The président of the 
investment company was a nonresident of Kansas. Huey was its 
cashier, secretary, and the only managing officer, and, if it is of any 
importance, he was also a director. Valid service could be made 
upon him, and his acceptance of service was also valid. 

The next question is the one, which, having been presented to this 
court in Whitman v. Bank, 28 C. C. A. 404, 83 Fed. 288, came before 
the suprême court in the same case by certiorari (176 U. S. 559, 20 
Sup. Ct. 477, 44 L. Ed. 587), and was whether an action upon the 
stockholders' liability, as prescribed in section 32, was transitory, and 
could be maintained in the courts of compétent Jurisdiction, either 
fédéral or state, in states other than Kansas. The suprême court de- 
cided the question in the affirmative, and held that the constitution of 
Kansas had cast a definite liability upon each stockholder of a bank- 
ing corporation; that, to the extent of declaring the liability, the 
constitution was self-executing ; that, by section 32, the législature 
had prescribed the mode of enforcing the liability ; and that "the lia- 
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bility, whîch by the constitution and the statutes is thus declared to 
rest upon the .stockholder, though statutory in its origin, is con- 
tractual in its nature," and that the statute was not pénal in its char- 
acter. 

It is now urged by the défendant, and the argument was pressed in 
each of the three cases, that, inasmuch as a few days after the dé- 
cision in the Bank of Oxford Case, the suprême court of Kansas, in 
Woodworth v. Bowles, 6i Kan. 569, 60 Pac. 331, had declared that 
the constitutional provision was not self-executing, the décision of 
the highest court of a state in regard to its constitution is controUing, 
and that the suprême court of the United States will adopt the view 
of the Kansas court. Fairfîeld v. Gallatin Co., 100 U. S. 47, 25 L,. 
Ed. 544. It is incumbent upon this court to regard the expressed 
opinion of the suprême court of. the United States as controUing 
until changed by itself, and, furthermore, it is not apparent that the 
conclusions of that court, in regard to the transitory character of an 
action against the stockholder will be modified, if it should accède to 
the views of the highest court of Kansas in regard to the self-execut- 
ing character of the constitutional provision. This court, in the 
Bank of Oxford Case, 28 C. C. A. 404, 83 Fed. 288, decided that, 
upon the premise that the constitutional provision was not self- 
executing, the remedy by section 32 was transitory, and is still of that 
opinion ; and, theref ore, we do not think it needful to reconsider the 
question. 

The judgment of the Kansas court was for the amount due, with 10 
per cent, interest, and in the verdict of the jury in the circuit court 
the same rate of interest was allowed to the -date of the trial. The 
propriety of an allowance of 10 per cent, interest was and is chal- 
lenged by the défendant. The notes upon which the Kansas judg- 
ment was based bore interest at 10 per cent. The Kansas statute 
provides that when a rate of interest is specified in any contract, that 
rate shall continue until fuU payment is made ; and any judgment ren- 
dered on any such contract shall bear the same rate of interest men- 
tioned in the contract, which rate shall be specified in the judgment, 
not exceeding 10 per cent, per annum. The Kansas constitution dé- 
clares that "dues from corporations shall be secured by individual 
liability"; in other words, that the stockholder shall be liable for 
the debts of the corporation to an amount equal to the par of his 
stock. The obligation of the stockholder is to pay the debts of the 
corporation, and section 32 déclares that the stockholder must pay 
the unsatisfied exécution, or that the plaintifif in the exécution may 
proceed to charge him with the amount of the judgment. The suit 
is not upon the judgment, but to enforce the statutory remedy against 
a stockholder, arising upon his contract to pay the debts of the cor- 
poration, and the amount due to the plaintifï is conclusively estab- 
lished by a judgment bearing 10 per cent, interest. The distinction 
between the New York and Massachusetts cases (Wells, Fargo & Co. 
v. Davis, 105 N. Y. 670, 12 N. E. 42; Clark v. Childs, 136 Mass. 344), 
which allow only the statutory interest of the forum upon judgments 
of other states, and this case is that in those cases interest was al- 
lowed as damages, and in this case interest at 10 per cent, was al- 
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lowed to the date of trial, because the stockholder had agreed to pay 
it, and the Kansas statute required a judgment to bear interest not 
exceeding lo per cent., if such interest was a part of the contract. 
We see no error in the judgment in this case. 

The Norton Case. 

This suit was brought.on July 15, 1897, to recover the amount 
evidenced by five judgments against the Arkansas City Investment 
Company, each rendered by the Kansas state court, having jurisdic- 
tion of the subject-matter, and each in favor of a citizen of Kansas. 
Kate A. Norton recovered judgment February 21, 1894, for $2,982.28. 
Amanda A. Norton recovered judgment February 27, 1894, for 
$3>752-3i- Charles A. Scruton recovered judgment March 13, 1893, 
for $6,149.65. Esther A. Denton recovered judgment September 
25, 1895, fo'' $767.68. Sarah Young recovered judgment September 
9> 1895, for $7,513.08. The last-named foun judgments were assigned 
to Kate A. Norton before the suit was brought. No statute of limita- 
tions was pleaded. The answer averred that the judgments were 
taken without jurisdiction on the part of the district court of Kansas 
acquired by due and personal service, or by any authorized appear- 
ance, or by any other mode of acquiring jurisdiction over the Arkan- 
sas City Investment Company. In the two Norton Cases the de- 
fendant appeared by attorneys, and" apparently made a vigorous dé- 
fense. The attempt to prove that neither attorney was authorized 
by the corporation to appear in its own behalf was very weak. The 
Denton and Young judgments were rendered upon voluntary appear- 
ances by Huey, the cashier of the défendant, who waived the issuance 
and service of process. Process in the Scruton Case was personally 
served upon Huey as cashier and managing ofiScer, and judgment was 
rendered upon default. 

The provisions of the Kansas statutes with regard to the service 
of a summons are as follows : 

"Sec. 68. A summons against a corporation may be served upon the prési- 
dent, mayor; chalrman of the board of directors, or trustées or other chief 
offleer; or, if its chief offlcer Is not found in the county, upon its cashier, 
treasurer, secretary, elerli or managing agent; or, if none of the aforesaid 
offlcers can bé found by a copy left at the office or other piace of business 
of such corporation wlth a person having charge thereof." 

"Sec. 64. The service shall be by dellvering a copy of the summons to the 
défendant personally or by leaving one at hls usual place of résidence at 
any time before fhe return day. 

"Sec. 65. In ail cases the return miist state the time and manner of serv- 
ice. 

"Sec. 66. The Offlcer to whom the service Is dlrected must return the same 
at the time thereln stated." 

Huey was the cashier, secretary, and managing agent of the corpo- 
ration from the time of its organization, and, the président being a 
nonresident of the state, was in exclusive control of its afifairs. The 
Kansas décisions and statutes show that the bank was continuously 
an existing corporation, and subject to be sued ; that the cashier was 
the proper person to be served with process, and to act for the bank,. 
in the absence of the président ; and that, being the proper oiïi- 
cer to be served, he has authority to give jurisdiction to the court by 
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waiving service of the summons, and entering his appearance for the 
bank. Sleeper v. Norris,,59 Kan. 555, 53 Pac. 757; Bank v. Pres- 
cott, 60 Kan. 490, 57 Pac. 121 ; City of North Lav/rence v. Hoysradt, 
6 Kan. 170. 

It is next suggested that the claims evidenced by the assigned judg- 
ments cannot be included in one suit, because, under section 32, the 
plaintiff in the exécution may proceed to charge the stockholder, and, 
therefore, the plaintiff in the action must be the person named in the 
exécution. Such a construction of the statute would be an exceed- 
ingly narrow one. Inasmuch as the plaintifiF in the exécution may 
charge the stockholder, the statute can properly be construed to 
mean the plaintiff in the exécution and the person who represents 
him, whether administrator, exécuter, or assignée. Inasmuch as 
assignments of judgments are permitted, and the assignée is per- 
mitted by statute to sue in his own name, it must follow that it was 
not necessary to bring fîve suits, but the claims could be consolidated 
without harm to the rights of the assignée. 

The question in regard to interest in excess of 6 per cent, until the 
date of the judgment against the stockholder was considered in the 
previous case. 

There was no error in the judgment. 

The Watts Case. 

The distinguishing question in this case is not whether the plaintiff 
had recovered a valid judgment, but whether it was the judgment 
which is made a prerequisite to an action ; that is, a judgment upon 
which an exécution could properly issue. The provisions of the 
Kansas statute (sections 362, 365-368, Gen. St. 1899) in regard to the 
ailowance of claims against an estate which had been assigned for 
the benefit of creditors are as foUows : 

"The assignée, havlng given notice of tbe time and place of adjusting and 
allowing demanda against the estate of his assigner, hears and décides upon 
the ailowance of ail claims that hâve been presented, and his décision Is 
final, unless a créditer or some other person Interested shall, after a déci- 
sion is made on any such claim, ask an appeal therefrom; and ail appeals 
so asked shall be allowed by such assignée to the district court of the county 
having jnrisdiction thereof. AU appeals so allowed shall be taken and made 
in the same manner as appeals are taken and made in justices' courts, and the 
assignée shall certif y ail cases and transmit the papers to the district court. 
Upon such appeal being allowed and certified, the court becomes possessed 
of the case, and hears it de novo. The parties are in court without further 
service of process. AU judgments rendered in favor of any claimant in 
the district court are certified by the clerk thereof to the assignée, who shall 
allow the same, and class it as if such judgment had been rendered by him 
on the original hearing thereof." 

In this case, the receiver of the American National Bank of Arkan- 
sas City presented the claim of that bank against the Arkansas City 
Investment Company to Charles A. Scruton, as its assignée, who dis- 
allowed the claim. The receiver thereupon appealed to the district 
court. The investment company appealed by its attorney, and con- 
tested the ailowance of the claim. A trial by jury was waived, and 
the case was heard by the court, which made a finding of facts, al- 
lowed the claim, and entered a judgment as foUows : 
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"Tli8t the pjalntiff. J. Sam Brown, as receiver of the American National 
Bank 6ï Arkànsas City, Kansas, do hâve and recover of and from the Ar- 
kaUSas City Investment Company and O. A. Scrutbn, as such assignée, the 
smnof 127,872.77, itogether wlth Interest thereon frOm this date at the rate 
of ten per cent, per annum, together with the costs herein tased at the sum 
of $47.90; and that sald Charles A. Sc'ruton, as assignée of the Arliansas 
City Investment Company, and his successors in trust, pay sald clalm so 
allowed In due course of administration of sald Insolvent estate." 

'the judgment was ré'ndered October 31, 1893, and exécution was, 
at the request of the receiver, issued on March 3, 1896, and was re- 
turned unsatisfied. This suit was cpmmenced August 13, 1896, and 
subsequently the complaint was .amended by alleging the notes on 
which the claim before the district court was based. The statute of 
limitations was pleaded, and the answer denied the judgment, but 
made no averments in regard to nonservice or nonappearance of the 
bank. The admission ofthe judgment was objected to because it 
was not the judgment as alleged, but was the record of a spécial 
proceeding. 

Without reciting the various particulars in which the record shows 
the appearance of the investment company upon the appeal, it sufR- 
ciently shows that the corporation and Scruton, as its assignée, both 
appeared and defended against the allowance of the claim. The argu- 
ment that this judgment upon the appeal was not a judgment against 
the investment company in personam, or one upon which an exécu- 
tion could properly issue, is founded upon the fact that the statutes of 
Kansas divîde remédies in courts of justice into actions and spécial 
proceedings ; that a judgment is the final détermination of the rights 
of the parties in an action ; that the appeal was a spécial proceeding 
to détermine the validity of the claim as against the assigned estate ; 
that the judgment is in rem, and acts only upon the estate ; and that 
the statute in regard to appeals of this class does not contemplate the 
issuance of an exécution. In support of thèse propositions, référence 
is made to Banking Co. v. Kitchen, 8 Kan. App. 445, 57 Pac. 494, in 
which it was held that an allowance of a claim by an assignée is not 
a judgment in personam, and not a merger of the debt, but afïects 
only the assigned estate; and to Limbocker v. Higinbotham, 52 
Kan. 696, 35 Pac. 783, in which the court said that the assignment 
proceeding is in the nature of a proceeding in rem, and that while an 
assignment for creditors is open, a créditer can maintain an action 
upon the original claim against the assigner, and recover a personal 
judgment; and it has aiso been held that the district court upon the 
appeal acts only in an appellate capacity. Kohn v. Hine, 7 Kan. App. 
776, 54 Pac. 117. This line of argument is based entirely upon the 
statutory character of an appeal from the décision of an assignée, 
which is a spécial proceeding, and may properly be styled a proceed- 
ing in rem ; and if it was apparent that the provisions of section 32 
wer,e limited to a judgment in an action in personam, the argument 
would hâve much force. Section 32, after declaring that an exécution 
may issue against a stockholder, provides that no exécution shall 
issue "except upon an order of the court in which the action, suit 
or other proceeding shall hâve been brought or instituted ; * * * 
or the plaintiff in the exécution may proceed by action to charge 
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the stockholder with the amount of his judgment." The original 
judgment was not necessarily to be founded upon an action in per- 
sonam, but upon an action, suit, or other proceeding; and if a judg- 
ment in favor of the validity of the claim had been rendered in a pro- 
ceeding in which the insolvent corporation was a party, and had been 
heard, although that proceeding was of a spécial character, the dis- 
trict court had apparently the authority to issue an exécution. Sec- 
tion 32, in prescribing the mode of enforcing a stockholder's liability, 
did not apparently intend to provide that it was necessary to insti- 
tute an original suit against the corporation ; but if a judgment had 
in fact been rendered in a proceeding to ascertain the validity and the 
amount of the debt in which the corporation and the creditor were 
opposing parties, an exécution could rightfully be issued. 

In the appeal from the décision of Scruton the validity of the debt 
alleged to be due to the receiver of the American National Bank was 
the matter in issue, and the receiver and the investment company 
were in fact the contending parties, although Scruton, as assignée of 
the insolvent estate, was also a défendant. The cause was some- 
times entitled as that of the receiver against the investment Com- 
pany and sometimes against Scruton, as assignée, and finally, upon 
a motion for a new trial by the investment company, the défendant 
was given 90 days to make and serve a case for review, and exécution 
upon the judgment was stayed for 90 days. When the district court 
decided in favor of the appellant, it decided that the investment com- 
pany owed, and ought to pay, the debt, and by that décision the stock- 
holder is bound. Bank v. Farnum, 176 U. S. 643, 20 Sup. Ct. 506, 
44 L. Ed. 619. We are of opinion that the judgment and the exécu- 
tion were such as were contemplated by section 32, and as the Kansas 
court had the apparent power to render and to issue, and constituted 
the prerequisites to an action against the défendant which the section 
required. 

In this case statutes of limitations were pleaded. The investment 
company made a gênerai assignment on December 15, 1890. The 
claim of the American National Bank, which had been presented to 
the assignée, was rejected on July 7, 1891, and the appeal was de- 
cided October 31, 1893. This suit was brought August 31, 1896, 
less than three years after the date of the judgment, and was brought 
under section 32, which requires a judgment against the insolvent 
corporation and an unsatisfied exécution as prerequisites to a suit 
against a stockholder. Under that section, an action does not lie 
until a judgment has been obtained. Although by amendment the 
notes upon which the judgment was based were set forth, and upon 
the trial their existence and validity were proved, the complaint 
was still founded upon a single cause of action, and the amendment 
did not introduce a new and independent cause. But it is said that 
the cause of action accrued on December 15, 1891, at the expiration 
of one year from the date of the gênerai assignment, because the dé- 
cisions of the State of Kansas upon the subject of the applicability 
of its statutes of limitation hâve so decided; and the défendant 
relies upon Cottrell v. Manlove, 58 Kan. 405, 49 Pac. 519, and Bank 
v. King, 60 Kan. 733, 57 Pac. 952. In Cottrell v. Manlove the su- 



512 110 FEDERAL. REPORTER. 

prenje court of Kansas decided that the remédies under sections 32 
and 44 are not cumulative, and that either one can be adopted, and 
that there was no occasion for a creditor to await the recovery of a 
judgment against the company; Ijut.that, as the statuteof limitations 
of Kansas limited an action to thr^e years from the time when the 
cause pf action accrued, if a plaintiff who can, under section 44, sue 
the stockholder in one year: after the, corporation ceases to do busi- 
ness, waits more than three years, and theh sues under section 32, 
the statute of limitation^; will be applicable. He cannot neglect his 
remedy under section 44 for more than three years, sue upon another 
section, and avoid the Kansas statute. 

Inasmuch as the Kansas statute is a gênerai one, and the statutes 
in regard to the liability of stockholders of an insplvent corporation 
to its creditors do not contain provisions in regard to the limitations 
of actions, we think that the statutes of the forum in vvhich the suit 
was brought must apply, and that the Kansas décisions upon the con- 
struction of the statute of limitations are not controUing in this state. 
Boyd V. Clark (C. C.) 8 Fed. 849. If the Kansas décisions which 
hâve been quoted should be held applicable in this case, it would fol- 
low that, because the plaintiff did not sue the défendant upon the 
notes which were due by the insolverit bank in the district or state of 
his résidence within three years after December 15, 1891, the action 
would be barred ; which would virtually import into the case the 
Kansas statute of limitations. 

The several judgments are affirraed,: with costs of this court. 



MILLS et al. v. LBWIS et al. 

(Circuit Court of Appeals, Ninth Circuit August 19, 1901.) 

No. 629. 

Bankruptct— Pboof and Allowance of CtAiMs— Pkefebred Chbditors. 

A payaient on aceount; made by an insolvènt -witliin four montlis prior 
to his bankruptcy, constltutes a préférence, which must be surrendered, 
under Banlir. Act 1S98, § 57g, before the créditer can prove the remain- 
der of his debt; notwithstanding it "was made in the usual course of 
business, and without Irnowledge on the part of the creditor of the 
debtor's insolvency, and without relation to the state of the aceount 
at the time. 

Appeal from the District Court of the United States for the South- 
ern District of California. 

John D. Works and Bradner W. Lee, for appellants. 
I. H. Johnson and Edward W. Forgy, for appellees. 

Before GILBERT and MORROW, Circuit Judges, and HAW- 
LEY, District Judge. 

MORROW, Circuit Judge. This is an appeal by creditors of 
Pfxen & Co., bankrupts, from an order of the United States dis- 
trict court in bankruptcy, disallowing appellants' claim against sâid 
bankrupts' estate. It appears that the bankrupts were customers 
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of the appellants, and purchased goods from them at various times 
within four months from the filing of the pétition in bankruptcy, 
and during the same four months, in the ordinary and usual course 
of business, made a paynient on account to the appellants in the 
sum of $288.66. The bankrupts were insolvent at the time this 
payment was made, but the fact of such insolvency was unknown 
to the appellants. After the adjudication in bankruptcy, the appel- 
lants presented their claim to the référée for allowance, to the 
amount of $1,138.29, as being the amount due them from the bank- 
rupts on open account. Objection was made to the allowance of 
this claim by the appellees, — one a créditer of the bankrupts, and 
the other the trustée of the bankrupts' estate, — on the ground that 
the payment of $288.66 by the bankrupts within the four months' 
period constituted a préférence, under section 60, subds. a, b, of 
the bankrupt act, precluding the allowance of their claim unless the 
amount of this préférence was surrendered by the appellants. Upon 
the hearing, the objection was sustained by the référée, and an 
order made disallowing their entire claim unless the préférence ad- 
judged to hâve been received was surrendered within 30 days' time. 
The case was then brought before this court upon appeal from the 
order of the district court. In the case of In re Fixen in this court 
(42 C. C. A. 354, 102 Fed. 295, 50 L. R. A. 605), it was held that a 
creditor who had received a partial payment of his debt while the 
debtor was insolvent, and within four months before the latter be- 
came bankrupt, could not prove the balance of his debt as a claim 
against the estate of the bankrupt without surrendering the préfér- 
ence so received, notwithstanding the fact that the payment was 
made in the ordinary course of business, and that the creditor had 
no knowledge or reasonable cause to believe that the debtor was 
insolvent or that a préférence was intended. This construction 
placed upon the provisions of the bankrupt act has since been af- 
fîrmed in the récent case of Carson, Pirie, Scott & Co. v. Chicago 
Title & Trust Co., 5 Am. Bankr. R. 814, 21 Sup. Ct. 906, 45 L. Ed. 
1171. The présent case arises in the same bankruptcy proceedings 
as in the former case in this court (In re Fixen, supra), and the 
facts are substantially the same; the only différence being that in 
the former case the claim of the creditor included goods sold to 
the bankrupts both before and after the preferential payment, while 
in the présent case the claim of the creditor is entirely for goods 
sold to the bankrupts before the preferential payment was made. 
Furthermore, it appears that the several bills of merchandise in- 
volved in the claim of the creditor were sold on 30 and 60 days' 
crédit, and that bills amounting to $755.38 had not yet become due 
when the payment which the creditor has been required to surren- 
der was made by the bankrupts. If there is any différence in the 
légal effect of the payments made by the bankrupts in thèse two 
cases, it must be that a payment on account, in the ordinary course 
of business, followed by further purchases on crédit, is less prefer- 
ential in its character than one where no such crédit is received. Es- 
pecially is this so where there is an actual préférence in a payment 
made in advance of the maturity of the debt. It is contended by 
110 F.— 33 
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the-'âppellàtits, howevef, tliat there was no légal or a;ctual préfér- 
ence in thiè case, for the reason that the value of the mérchandise 
SQld'to the bankrupts during the four months prior to their bank- 
rliptcy was in excess of the payment made by them, atid that, as 
the estâte of the bankrupts waS thereby enriched by the transaction 
between creditor\and debtor, théré was no preferential payment on 
the. part of the bankrupts coming within the provisions of the statute. 
This claim on the part of the creditor is without foundation. The 
statute déclares when a payment made by a bankrupt shall be 
dèemed a préférence. The state bf the account between the debtor 
and creditor'at the time the payment is made lias nothirig to do with 
its character as a preferential payment. The payment in the prés- 
ent case cornes within the statute as construed in the cases referred 
to, and the claim of Mills & Gibb must therefore be disallowed. 
The order of the district court herein will be affirmed. 



In re NEW YORK BCONOMIÇAL PRINTING CO. 

(Circuit Court of Appeals, Second Circuit August 22, 1901.) 

No. 156. 

1. Bankeuptot— RiGHT OF Tbubteb to Avôip Liens— ExTENT. 

Bankr. Açt 1898 does not vest a trustée wlth any better rlght or tltle 
to the bankrupt's property tban belonged to the bankrupt or to his cred- 
Itors at the time when the trustee'is' tltle acerued. Sections 67a, 67b, 
provldlng that clalms which, for want of record, or for other reasons 
would not hâve been valld liens as agalnst the clalms of the creditors 
of the bankrupt, shall not be liens agalnst his estate, and that whenever 
a créditer is prevented from eriforclng his rights as against a lien 
created or attempted to be created by his debtor, who afterwards be- 
comes a bankrupt, the trustée may enf orce such rights for the beneflt 
of the estate; and section 70e, providlng that the trustée may avoid 
any transfer by the bankrupt of his property whlch any creditor of such 
bankrupt mlght hâve avolded,— are deslgned to subrogate the trustée 
to rights of creditors, as against liens or transfers, which exist at the 
time of the bankruptcy, but they vest him wlth no additional rights. 
If a lien was invalld as to one creditor, but valid as against others, or 
if one creditor only was In position to enforce his rights as agalnst it, 
the trustée can avoid It only to the estent of the claim of such cred- 
itor. 

8. SaIib— Chattel Mohtgages— New Yobk Statute. 

The chattel mortgage statute of New York (Laws 1833, c. 279, and 
amendments) providés that any mortgage filed In pursuance thereof, 
"shall cease to be valid as agalnst the creditors of the person making 
the same," or against subséquent purchasers or mortgagees, after the 
expiration of one year from the flling thereof, unless, within 30 days 
next preceding the expiration of each and every term of 1 year after 
such flling, a copy, together with a statement, shall be agaln filed. As 
construed by the highest court of the state, a failure to comply strictly 
wfth such requlrement renders a mortgage invalld as agalnst creditors, 
and no subséquent compllance can restore its validlty. But it is also 
held that no créditer can take advantage of such noncompliance unless 
armed with a légal process under whlch the mortgaged property may be 
eeized, or is otherwise in a position to enforce a lien upon it, and 
that the mortgage is good as to creditors at large as well as between 
the parties. Held that, where a mortgagor became a bankrupt after de- 
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fault by the mortgagee in failing to file a copy of the mortgage as 
required by the statuts, the trustée could avoid the mortgage only to 
the extent of the claims of judgment credltors, who were at the time 
of the adjudication in a position to enforce thelr claims against the 
property, slnce gênerai credltors had at that tlme no perfected right 
to impeach the mortgage, and no right whlch could not hâve been 
defeated at any time by the surrender of the property to the mort- 
gagee. 

8. Corporations— MoHTGAGEB — Validity under New York Statuts. 

The provision of the stock corporation law of New York requiring 
the filing of the consent of stockholders to the exécution of a mortgage 
by the corporation is for the protection of the stockholders, and only 
stockholders can take advantage of a fallure to comply wlth It. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern District of New York, in Bankruptcy. 

A. R. Latson, for petitioner. 
Henry L,. Stimson, for respondent. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. The question in this case is whether 
the trustée in bankruptcy or the mortgagee in a chattel mortgage 
executed by the bankrupt is entitled to a fund in the registry of the 
bankruptcy court arising from a sale of the mortgaged property pur- 
suant to an order of that court, which order provided that ail hens 
upon the property should attach to the proceeds. The mortgage 
was made July 31, 1895, and secured the payment of certain bonds 
maturing January i, 191 1. Possession of the mortgaged property 
was. not delivered to the mortgagee, and the property remained in 
the possession of the mortgagor from the time of the exécution of 
the instrument until the title of the trustée accrued. The mortgage 
was filed August i, 1895, in ail respects in compliance with the stat- 
utes then in force (Laws 1833, c. 279). The statute reads as foUows : 

"Any mortgage filed in pursuance to this act shall cease to be valid aâ 
against the credltors of the person making the same, or against subséquent 
purehasers or mortgagees in good falth, after the expiration of one year 
from the filing thereof, unless within thirty days next precedlng the ex- 
piration of each and every term of one year after the fiUpg of such mort- 
gage, a true copy of such mortgage, together wlth a statement exhlbitlng 
the interest of the mortgagee In the property thereby clalmed by him by 
virtue thereof, shall be again filed," etc. 

The statute was amended in 1896 (Laws 1896, c. 528), whereby, in 
lieu of the fîHng of a true copy of the mortgage within 30 days, it was 
provided that a statement should be filed describing the mortgage, 
and the time and place of its fîHng. Subséquent to this amendment, 
and August 8, 1896, a copy of the mortgage was filed, but, as this was 
eight days too late, it is conceded that the filing did not comply with 
the original or the amended statutes. July 31, 1897, a copy of the 
mortgage was again filed, but no statement was filed of the time or 
place of the filing of the original. Subsequently, but in 1897, the 
statute was again amended, and thereby the original provisions were 
substantially reinstated. On July 14, 1898, a copy of the mortgage 
was filed in the proper office, together with a statement, complying 
iin ail respects with the statute as amended in 1897. On each occa- 
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sion of refiling a copy of the mortgage both the mortgagor and the 
mortgagee filed also a statement setting forth that the whole amount 
of the debt secured by the mortgage remained unpaid. Debts were 
cohtracted by the mortgagor after the making of the mortgage, and 
thèse hâve been proved against the bankrupt's estate ; but at the time 
when the pétition for the adjudication was filed only one créditer 
had brought any action for the collection of his debt. That créditer 
(otie Reilly) had obtained a judgment, and an exécution was issued 
upon that judgment to the sherifï of the county in which the mort- 
gaged property was, and was returned unsatisfied. It is insisted for 
the trustée in bankruptcy that from August i, 1896, the mortgage 
ceased to be valid as against creditors of the mortgagor because the 
statutory. requirements in respect to filing were not complied with, 
and that because it became invalid as to them the trustée took the 
title of^the mortgaged property disçharged from any lien in favor of 
the mortgagee. 

Accordihg to the settled construction of the chattel mortgage stat- 
ute by the décisions of the New York courts, the provisions in respect 
to fihng must be strictly followed. Compliance stands as a substi- 
tute for immédiate delivery and an actual and continued change 
of possession of the mortgaged property, and repels the conclusive 
presumption. of fraud which would otherwise infect the transfer. 
The eflfect of noncompliance is to nullify the mortgage as against ail 
creditors of the mortgagor whose debts arîse while the property re- 
mains in his possession, whether thèse debts originated previous to 
or after the default, and whether with or without notice of the exist- 
ence of the mortgage at the time of giving crédit. A default in com- 
plying with the requirements of the statute is not cured by any subsé- 
quent act of àttempted compliance, and, although the departure has 
been rèctified in ail respects save as to the time within which the act 
is required to be done, a créditer who âtterwards' obtains a judgment 
caft subject the property to his exécution as though the mortgage 
had never exîsted. By the peremptory lànguage of the statute the 
mortgage ceases to be valid by failure to comply with the require- 
ments. It cannot, therefore, be revived except by some act of the 
parties which is équivalent to the making of a new transfer of the 
chattels, — such as a surrender and redelivery of the instrument, or 
a surrender of the possession of the chattels in satisfaction or as a 
further security of the debt ; but no act of the mortgagee alone would 
bè effective. Thèse propositions are well settled by the judgments of 
the courts of last resort. Thompson v. Van Vechten, 27 N. Y. 
568; Karst v. Gane, 136 N. Y. 316, 321, 32 N. E. 1073; Tremaine 
v. Mortimer, 128 N. Y. i, 27 N. E. 1060; Marsden v. Cornell, 62 
N. Y. 215; Porter v. Parmley, 52 N. Y. 185; Ely v. Carnley, 19 
N. Y. 496 ; Dillingham v. Boit, 37 N. Y. 198 ; Stephens v. Perrine, 
143 N. Y. 476, 39 N. E. II. In attempting to mitigate the supposed 
hardship of the statute when the question has arisen between the 
mortgagee and a créditer with notice of the existence of the mort- 
gage at the time the crédit was given, some of the lower courts hâve 
given to it a more latitudinarian interprétation (Swift v. Hart, 12 
Barb. 530; Nixon v. Stanley, 33 Hun, 247; Newell v. Warner, 44 



IM EE NEW YORK ECONOMICAL PEINTING CO. 517 

Barb. 258) ; but thèse décisions cannot be reconciled with its plain 
language, and are inconsistent with the opinions of the courts of last 
resort. Adopting the construction placed upon the statute by the 
highest courts of the state, it is manifest that at ail times after August 
I, 1896, the date of the expiration of one year from the filirg of the 
mortgage, any creditor of the mortgagor was entitled to treat the 
lien as void upon obtaining a judgment and exécution. The omis- 
sion to file a copy during the 30 days preceding August i, 1896, was 
a fatal departure from the statute. So, also, was the omission to file 
during July, 1897, ^ statement showing the time and place of the 
original filing of the mortgage. The statute then in force made the 
filing of this statement essential. It has been decided in Stevenson 
Brewing Co. v. Eastern Brewing Co., 22 App. Div. 524, 48 N. Y. 
Supp. 89, and McCrea v. Hopper, 35 App. Div. 572, 55 N. Y. Supp. 
136, that the refiling of a copy of the mortgage with the dates of 
filing and refiling indorsed thereon, together with a statement show- 
ing the amount then due, does not satisfy the statute as amended in 
1896. The attempts to comply with the statute doubtless operated 
as notice of the continuing existence of the mortgage to such credit- 
ors as may hâve examined the records of the office, but they could 
hâve no other effect. They were not intended to revive a defunct 
mortgage, and, if they had been, would hâve been unavailing for that 
purpose. 

It remains to consider whether the trustée can take advantage of 
the noncompliance with the statute. It.has always been held by 
the courts of New York that only such creditors can take advantage 
of it as are armed with some légal process authorizing the seizure 
of the mortgaged property, and are thereby in a position to enforce 
a lien upon it (Jones v. Graham, "jj N. Y. 628 ; Button v. Rathbone, 
126 N. Y. 187, 27 N. E. 266; Stephens v. Britannia Co., 160 N. Y. 
178, 181, 54 N. E. 781), and that the mortgage is good as to creditors 
at large as well as between the parties. Under the bankruptcy act 
of 1867 (14 Stat. 517), a failure to file a mortgage of goods and chat- 
tels in the manner prescribed by the law of the state, while rendering 
the mortgage void as against the creditors of the mortgagor if it 
was not accompanied by an immédiate delivery and followed by an 
actual and continuous possession of the chattels, did not affect its 
validity as against the assignée of the mortgagor in bankruptcy. 
The assignée succeeded merely to the title of the mortgagor, and as 
between the mortgagor and the mortgagee the validity of the mort- 
gage was unafifected by the failure. Stewart v. Platt, ici U. S. 731, 
25 L. Ed. 816. Under the présent act, however, by section 67, 
"claims which for want of record or for other reasons would not hâve 
been valid liens as against the claims of the creditors of the bank- 
rupt" are not liens against his estate (subdivision "a"), and by sub- 
division "b," whenever a creditor is "prevented from enforcing his 
rights against a lien created or attempted to be created by his debtor, 
who afterwards becomes a bankrupt," the trustée of the estate is sub- 
rogated to and may enforce the rights of such creditor for the benefit 
of the estate. And by section 70 (subd. "e") "the trustée may avoid 
any transfer by the bankrupt of his property which any creditor of 
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such bankrupt might hâve avoided." When the mortgagor was ad- 
judicated a bankrupt, there was, so far as appears, but one judgment 
créditer. Whether any other creditor could hâve eventually entitled 
himself to the benefit of the statute was a matter of mère conjecture. 
It would hâve depended not only upon his own vigilance in pursuing 
his légal rights, but also upon the volition of the mortgagor. The 
mortgagor could hâve made a gênerai assignment of its property for 
the benefit of its creditors, or surrendered possession of the mort- 
gaged property to the mortgagee; and in either event the right of 
ail creditors to impeach the lien would hâve been extinguished. 
Sheldon v, Wickham, i6i N. Y. 500, 506, 55 N. E. 1045; Bowdish v. 
Page, 153 N. Y. 104, 47 N. E. 44- 

The bankrupt act does not vest the trustée with any better right 
or title to the bankrupt's property than belongs to the bankrupt or 
to his creditors at the time when the trustee's title accrues. The 
présent act, like ail preceding bankrupt acts, contemplâtes that a 
lien good at that time as against the debtor and as against ail of his 
creditors shall remain undisturbed. If it is one which has been ob- 
tained in contravention of some provision of the act, which is fraud- 
ulent as to creditors, or invalid as to creditors for want of record, it 
is invalid as to the trustée ; and if it is one which was invalid as to 
some particular creditor, though valid as to other creditors, the 
trustée is in certain cases subrogated to the rights of that creditor. 
The provisions which hâve been quoted do not necessarily touch a 
hen which at the date of the adjudication of bankruptcy was valid 
as to the bankrupt, and could not then be disturbed by any of his 
creditors. The lien of the présent mortgage "would not hâve been 
valid as against the claims of the creditors," within the terms of sub- 
division "a," if the creditors had obtained the right to question it; 
but otherwise it was valid. A similar question was considered by 
Mr. Justice Hunt in Re Collins, 12 Blatchf. 552, Fed. Cas. No. 3,007. 
That case arose under the act of 1867, which, as he construed it, 
authorized an assignée in bankruptcy to contest the validity of any 
lien which the creditors might hâve challenged; but, placing that 
construction upon the act, he was of the opinion that the assignée 
could not contest a mortgage invalid for want of proper fîling, be- 
cause the assignée did not represent any creditor who had obtained, 
by judgment or otherwise, a spécifie Hen upon the property. Subdi- 
vision "h," § 67 (Act of 1898), préserves for the benefit of the estate 
in bankruptcy a right which some particular creditor has been pre- 
vented from enforcing by the intervention of the debtor's bankruptcy. 
If a creditor, by an exécution or a creditors' bill, has secured a légal 
or équitable lien upon the mortgaged property before the mortgagor 
has been adjudicated a bankrupt, under this provision his rights will 
or will not inure to the benefit of the estate, depending upon the 
time when the lien was acquired. If acquired more than four months 
before the commencement of the bankruptcy proceeding, his lien 
would inure to his own exclusive benefit; but, if acquired at any 
time within the four months, it would be null and void, under sub- 
division "i" of the section, except as preserved for the benefit of the 
estate as provided in that subdivision and in subdivision "b." Sub- 
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division "e " lîke the other provisions, does nof autHorize the trustée 
to avoid a transfer unless some créditer might hâve avoided it. We 
think thèse provisions ought not to be extended by construction to 
cover cases which are not distinctly within their terms, for the pur- 
pose of subverting liens which hâve originated in good faith, which 
hâve remained unchallenged at the time of the commencement of the 
bankruptcy proceeding, and which no creditor of the bankrupt could 
ever hâve attacked successfuUy except at the option of the debtor. 
We conclude that, except as to the Reilly judgment, the lien of the 
mortgage was valid, and that the trustée is entitled only to the 
amount of that judgment out of the proceeds in the registry of the 
court. 

We hâve not overlooked the point made by the trustée that the 
mortgage was invalid because the consents of the stockholders of 
the mortgagor had not been fîled in the office of the proper officiai, as 
required by the provisions of the stock corporation law. Thèse pro- 
visions are for the protection of stockholders, and only stockholders 
can take advantage of any defects in complying with them. Bank v. 
Averell, 96 N. Y. 467, 475 ; Paulding v. Steel Co., 94 N. Y. 334. 

The order of the court below should be modified conformably with 
this opinion, and it is accordingly reversed, with instructions to 80 
modify it. 



In re TATEM et aL 

pistrtct Court, E. D. North Carollna. September 1, 1001.) 

BA1IKR0PTCT— Secubitt OF Cebditob— Failubb to Becobd. 

As against the creditors of a bankrupt, one who had Bold to him a 
chattel by contract provldlng that tltle shall remaln tti the seller tlll 
purchase prlce is paid cannot claim a lien, the contract not having b«en 
reglstered, as required by Lawa N. O. 1883, c. 312; Code, i 1275. 

In Bankruptcy. 

P. H. Williams, for petitioners. 
J. H. Sawyer, for respondents. 

PURNELL,, District Judge. In January, 1901, Tatem, Mann 8c 
Co. purchased of the R. L. Barnes Safe & Lock Company a safe, 
for which the several notes filed, with others paid, were executed. 
In the notes it is provided that the ownership and title to said safe 
remains in the said R. L,. Barnes Safe & Lock Company, or their 
order, "until this note is paid," and the benefit of homestead ex- 
emption is waived. Neither the notes nor contract are registered. 
On July 3, 1901, Tatem, Mann & Co. made an assignment, includ- 
ing therein the safe in question, for which act of bankruptcy the 
firm was, on the loth of August, adjudged bankrupt. The safe 
and lock company now claim a lien on this safe by virtue of the 
contract above referred to. The most favorable construction of the 
contract is that it is a conditional sale of personal property, in which 
the title is retained by the bargainor, and the laws of North Carolina 
(Act 1883, c. 342 ; Code, § 1275) provide such contracts must be regis' 



^2Q 110 FBDBRAL RBFOBTBB. 

tered in the same manner, and with the same légal effecti as îs pro- 
vi4ed for chattel mortgages. The suprême court of thé state has 
coiistrued thïs statute in numerous cases, and the law is, or ought 
to be, well understood by ail, laymen as well as lawyers. Its pur- 
pôse, aipong others, was to prevent contracts of this nature being 
sprung on preditors, who after a careful examination of the records, 
gave crédit to persons against whom nothing appeared ; to sonie 
extenti as regards personal property, to prevent secret paroi trusts. 
Agents selltng safes, sewing machines, organs, and other articles 
generftliy understand the law, and when they do not it is their fault, 
an4 tlieiT; principal suffers loss. Gther states hâve similar laws, and 
it is not peculiar to North Càrolina. As between the parties the 
contraclt would be valid, but where other interests hâve intervened 
it is not valid. In this cause there has been an assignment, and an 
adjudication in bankruptcy, and the lien of the conditional sale could 
not be effective against other creditors ;, cçrtainly not in a court of 
bankruptcy. The lock and safe company cannot, therefore, prove 
their claim as a secured creditor, Their lien is not valid as against 
other cj-editors of the bankrupt. If it is desired to prove the claim 
as an unsecured one, any payment made within four months of the 
adjudication is a préférence, and must, under Pirie v. Trust Co., 182 
U. S. 438,21 Sup. Ct. 906, 45 L. Ed. 1171, 3 Nat. Bankr. N. 566, be re- 
funded, before such claim can be proved. The safe should be re- 
tained by the trustée, and sold for the benefit of the estate in bank- 
ruptcy. Claimants hâve no lien thereon. 



WYCKOFF et al. v. HQWH SOALB CO. OP 1889* 

(Circuit Court, D. Vermont August 14, 1901.) 

L Tbads-Name— WRONGFni. Use— Paetictpation— Evidence. 

Where défendant engaged as selllng agent for typewrlters sold nnder 
the trade-name of "Remlngton-Sholes," manufactured by a corporation 
organlzed by descendants of the original Remingtons, the right to use 
■whose name was sold to plaintlfC, In an action for defendaht's participa- 
tion In the use of the name In connection wlth the name "Sholes" as 
appUed to typewrlters, évidence rçlatlng to such machines emanatlng 
trom the Remlngton-Sholes Company, imder whom défendant justified, 
and wlth the name In controversy on them, and transactions relating 
thereto, was admissible as res gestœ. 

9, Saue. 

It was not materlal that the transactions referred to by such évidence 
occurred In forelgn countries, slnce In such suit the boundarles of the 
deallng, and not of countries, constltute the llmlts of Investigation; nor 
could the laws of such countries vary the rlghts of parties in the United 
States wlth respect to transactions emanatlng therefrom, though carrled 
ont In forelgn countries. 

S. Same. 

Plalntlffs acqulred from thé original manufacturera of Remlngton 
typewrlters the sole right to use the name "Remlngton" as a name for 
typewrlters. Thereafter descendants of the original manufacturers, also 
namgd "Remlngton," became members of a corporation mailing a type- 
wrlter under the name of "Sholes," when the name was changed to the 
"Remlngton-Sholes." Beld that, slnce ultlmate purchasers of typewrlt- 
ers mlght be led to think that the addition of the name "Sholes" Was a 
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new style of the oW machine coming from the same source, such use 
of the name "Bemington" was an attempt to deeeive the public, and un- 
warranted.i 

4 Samb— Names— RisHTS of Descendants. 

No spécial rlght to use a family name which has become a trade-name 
applied to a manufactured article accrues by virtue of the relation 
which descendants bear to the original manufacturer of the same name, 
such descendants being entltled to no other than their natural rights to 
use their own names in the transaction of their own business. 

6. Same— Use dp Name — Qift to Corporation. 

ïhough ail persons hâve a natural right to use their own names in 
their own business, the giving of the name "Remington" to a corpora- 
tion engaged in making typewriters by two persons of that name, de- 
scendants of the original manufacturers of Remington typewriters, who 
had sold the right to use the name as applied to typewriters to plaintifC, 
such persons not being manufacturers oî typewriters, except as stocli- 
holders in the corporation, nor having Ijecome such in their own names. 
nor having their own names put on the machines, was not a legitimate 
use of their natural right to use their name in their own business to 
the injury of the plaintiff. 

6. Same— Abbreviation. 

Where a corporation wrongfully used the name "Remington m con- 
nection with the Word "Sholes" as applied to typewriters, the fact that 
it subsequently shortened the name to "Rem-Sho" was not such a 
change of the term as would guard purchasers against belief that they 
were not Remington machines. 

In Equity. 

Wilder L,. Burnap, H. D. Donnelly, and Charles E. Mitchell, for 
plaintiff. 

Butler & Moloney, James H. Pierce, and George P. Fisher, Jr., for 
défendant. 

WHEELER, District Judge. E. Remington & Sons, a corpora- 
tion of New York of 1865, made and sold firearms. It began to 
make and sell typewriters as a branch of its business in 1873, which 
became well and favorably known, and were marked as Remington 
machines. The plaintiff, then a partnership, now a corporation, of 
New York, became the selling agent of thèse typewriters, which were 
largely advertised and introduced by that name in this and foreign 
countries, and acquired and maintained a good réputation for style 
and workmanship. In 1886 the plaintiff bought out the typewriter 
business, including franchises and trade-marks, and has continued 
and largely increased the manufacture and sale of the Remington 
machines by that name. In 1893, Zalmon G. Sholes got up a ma- 
chine called the "Z. G. Sholes Typewriter," and a corporation of 
Illinois was organized to make and sell it, called the "Z. G. Sholes 
Company." Carver Remington and Franklin Remington, of Chica- 
go, acquired an interest in the corporation and business, and the 
name of the machine was changed to "Remington-Sholes," and in 
1894 the name of the corporation was changed to "Remington-Sholes 
Typewriter Company." This company has made, advertised, and ex- 
tensively sold those machines in this and foreign countries by the 

lUnfair compétition in trade, see notes to Scheuer v. Muller, 20 C. C. A. 
105; Lare v. Harper Bros., 30 C, C. A. 376. 
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name "Rçmington-Sholes" in full, or "Rem-Sho," an abbreviation of 
it, and pkced one or the other prominently upon thé machines. The 
défendant, the Howe Scale Company of 1886, is a corporation of 
Verpont, and has been and is a sales agent of thèse machines to a 
large exterit for the Remington-Sholes Company, and so has prom- 
inently participated in this use of the name "Remington" and this 
abbreviation of it in this business in this manner. This suit is 
brought for that participation. The défendant justifies under the 
Remington-Sholes Company, and that company has assumed the dé- 
fense of the suit, and the validity of the défense dépends upon the 
right of that company to so take and use the name "Remington" up- 
on its machines. 

Several questions in the case haye been made by motion to sup- 
press évidence, and hâve been brought into the final hearing. They 
relate principally to testimony taken in rebuttal as not properly such ; 
to testimony as to the use of the name in business correspondence 
and transactions not shown to hâve emanated from the défendants ; 
and to testimony showing the use of the name upon, and in connection 
with the sale of, typewriters in foreign countries. Perhaps some of 
the testimony taken in rebuttal is not strictly such, but is rather 
cumulative; still it is such as would be admissible if taken at the 
proper time, or with leave, and as the motion has been brought along 
the consent to the hearing in chief, and the testimony might be the 
subject of a motion to retake, without intending to relax the rule 
as to order, if is deemed best under the circumstances that this testi- 
mony be left to stand for what it is worth. The évidence relates to 
machinés emànating from the party under whom défendant has acted 
and justifies, with the name in question upon them, as placed there 
by that party ; and évidence as to transactions in respect to such ma- 
chines in connection with and relation to the plaintiff's machines and 
ftames in trade, although notproceeding directly from that party, 
or from the défendant, or aiithorizéd by either, appears to be admis- 
sible as a part of the res gestas for the purpose of showing the efïect 
Upon the plaintîfï's trade of putting thèse other machines into the 
màrkets with thè names in question upon them. As this is a suit for 
interférence in trade, the boundaries of the dealing, and not of gov- 
ernments or countries, is material. There îs said to be a difiference 
between the laws of this country and those of some of the countries 
in question; but the laWs of those countries would not govern or 
vàfy the rights of parties hère in respect to transactions emànating 
from hère, although carried out theré. The motion to suppress is 
therefore overruled. 

The intricate and délicate machinery of typewriters requires good 
materials and nice workmanship, and their réputation dépends largely 
upon the quality of their manufacture. The Remington typewriter 
WaS among the pioneers, and one of the foremost in réputation for 
good construction. That the introduction to the markets of another 
rnachine with that name upon it, at the time when the Remington- 
Sholes machine appeared, would make confusion in the plaintifï's 
trade, and tend to pass ofï the new machines for the regular Reming- 
ton machines of the plaintiff, needs no proof but the circumstances. 



WYCKOFF V. HOWE BCALE CO. OF 1886. 523 

That it actually did hâve that effect well appears from the évidence. 
That was what the taking of the name was calculated to do, and 
what was to be expected. The uhimate purchasers would be led 
to think that the addition of the name "Sholes" was a new style of 
the old machine coming from the same source. Upon the well-estab- 
Ushed principles that one has no right to push his wares as those of 
another, this would ordinarily be an actionable wrong at law, répéti- 
tion of which, to save multiplicity of suits for repeated wrongs, 
would be restrainable in equity. That thèse Remingtons are de- 
scendants of one of the original Remingtons, and Sholes a descendant 
of an inventor of some part of the original typewriters, is set up and 
relied upon as establishing a right to the use made of the name 
"Remington-Sholes" in this connection. No right descended, how- 
ever, in thèse respects, from any of thèse ancestors to any of thèse 
persons ; and this excuse has no légal foundation, but is entirely senti- 
mental. They were situated, as to this, as any other persons of the 
same names would hâve been, with no standing but their own natural 
rights to the use of their own names in the transaction of their busi- 
ness. That ail persons hâve, respectively, the right to use their own 
names in their own business, is entirely clear ; but this right is subject 
to the limitation common to ail rights that it is to be so used as not 
to injure the rights of others. Thèse Remingtons were not them- 
selves manufacturers of typewriters, and did not start in as nor be- 
come such in their own names, nor hâve they had their own names 
put upon machines of their own make ; but they gave their name to 
a large corporation as a distinct entity, which took the name into its 
typewriter business, and put it upon the machines of that corporation, 
whereby they undertook to confer the right to the use of that name 
upon that entity for the benefit of others, who had no right to use it 
at ail. This was not a legitimate exercise of the natural right to 
use their own name in their own business, but was an attempt to exer- 
cise a fîctitious right to use the name in, to a great part, others' busi- 
ness. This was going far beyond their own rights, and was an under- 
taking to give what they did not hâve ; and their own natural right 
to the use of their own name in their own business became thereby 
so mingled with the unlawful use of it for the benefit of others that 
it is indistinguishable hère. They lost their identity in that of the 
corporations. Connecting the name "Sholes" with "Remington" in 
the business and on the machines would not or might not adequately 
indicate to a purchaser who had known or heard of the Remington 
typewriters, and wanted one, that thèse were not original Reming- 
tons, such as were wanted. The name, although linked with 
"Sholes," would indicate "Remington" connection in typewriter pro- 
duction, and imply the original manufacture. This use of the name 
"Remington," although done in such connection, appears to be an 
unjustifîable invasion of the right to that name belonging to the 
plaintifï. The long name "Remington-Sholes" got shortened into 
"Rem-Sho" in writing and speech in conducting the defendant's 
business, which was well understood to be an abbreviation of the fuU 
name. The défendant has put the abbreviation upon the machines in 
place of the full name, and claims that this, at least, is so différent 
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îrom the name "Remington," as used by the plaintiff and its prede- 
«essors, that it can and does not amount to any représentation that 
the machines are Remington machines. If this short name had been 
the one first used, there would be much plausibility in this argument ; 
but, following "Remington-Sholes," as it has, in use, it has become 
a well-known short représentation of what the long name it stands for 
represented, and of itself now amounts to a wrongful représentation 
of the source of the defendant's machines. 

According to thèse views, the plaintifï appears to be entitled to a 
decree suppressing the use of the name "Remington" in the com- 
pound name of "Remington-Sholes," and the use of the compound 
abbreviation of that name upon the defendant's typewriting machines, 
or in the sale thereof. Decree for plaintiff. 



HOSTETTER CO. V. MARTINONI. 

(Circuit Court, N. D. Callfomla. July 8, 1901.) 

No. 12,780. 

1. Tkadk-Mark— Unpair Compétition— Injunctiok. 

There is a fraud on complalnant, entitling It to înjunctloa, It havlng 
the exclusive rlght to the name "jâostetter" as applied to bitters, and 
défendant, on Inqulry belng made for Hostetter's Bitters and objection 
made to the prlce named, havlng stated that he could sell Hostetter's 
Bitters In bulk at a less prlce, and havlng thereon fumished bitters not 
made by complalnant, In a demljohn marked "H. Bitters," and havlng 
on another occasion, when the bulk bitters were called for, fumished an 
empty Hostetter's Bitters bottle and fllled it therewith.i 

2. Same— Mebit— Pbksumption. 

Hostetter's Bitters presumptlvely hâve merit, entitling the owner to 
protection agalnst unfalr compétition, havlng been sold for years with an 
increasing demand. 

In Equity. Suit for infringement of trade-mark. 

Albert H. Clarke and E. Edgar Galbreth, for complaînant. 
Morrison & Cope, for défendant. 

MORROW, Circuit Judge. This is a suit in equity, brought by 
the complalnant, a Pennsylvania corporation, against the défendant, 
a citizen of California, to enjoin him from manufacturing, selling, 
or oflfering for sale, directly or indirectly, any article of stomach 
bitters as and for, or in the name of, "Hostetter's Celebrated Stomach 
Bitters," "Hostetter's Bitters," "Hostetter," "Host," or "H. Bitters," 
or from using in any way any of said names in connection with the 
selling of any article of stomach bitters not manufactured by com- 
plalnant. It is alleged that the complalnant, on May i, 1889, ac- 
quired by purchase the right to make and sell the compound known 
by the above names, and has the exclusive right to the name "Hos- 
tetter," and the abbreviations thereof, as used in connection with the 

1 Unfalr compétition In trade, see notes to Scheu*r v. Muller, 20 G. G. A. 
165, and Lare v. Harper & Bros., 30 O- 0. A. 376. 
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compounding and sale of stomach bitters, as a trade-name ; that said 
stomach bitters hâve been since May i, 1889, and for over 30 years 
before said date, by complainant's predecessor, put up and sold in 
square, amber-colored bottles, holding nearly a quart, with the words 
"Dr. J. Hostetter's Stomach Bitters" blown in the glass, and having 
on two sides of said bottles certain descriptive labels (which hâve 
been duly registered as trade-marks in the patent office) ; that said 
bottles, when filled with the said préparation and sealed, are packed 
in boxes containing one dozen each, and in this condition are sold to 
the trade generally ; that the said préparation is never sold in bulk 
or by the gallon, or in any manner except as just described. It is 
further alleged that said préparation has become well knovirn to the 
public, and that the good will of complainant's business in the manu- 
facture and sale of said stomach bitters is of the value of over 
$1,000,000. Complainant charges défendant with fraud and unfair 
dealing in selling at his place of business an imitation article of 
stomach bitters purporting to be that made by complainant, whereby 
complainant has been damaged in the sum of $6,000. The fraud and 
unfair dealing is specifically stated to consist in the foUowing acts: 
When an intending purchaser calls at defendant's place of business, 
and demands to be sold Hostetter's Stomach Bitters, the défendant 
sells to him stomach bitters resembling the bitters made by complain- 
ant, by the gallon, in demijohns, at $2 per gallon, billing the same 
as "H. Bitters," and also refiUs with defendant's bulk bitters the 
bottles of complainant which once contained the genuine Hostetter's 
Bitters, and still retain the original labels thereon, selling such refiUed 
bottles at 35 cents per bottle. The défendant enters a déniai to 
thèse spécifie charges, and, in turn, allèges that complainant is not 
entitled to any protection in this court, for the reason that the several 
names by which said préparation is known to the trade are merely 
descriptive of a certain kind or quality of bitters, made according to 
a formula for many years known to pharmacists and chemists, and 
that complainant lias no proprietary interest in, or exclusive right 
to, said formula, and, further, that complainant is itself guilty of 
fraud, in knowingly and willfully placing upon the market as a médi- 
cinal préparation of value said bitters, when in reality the bitters are 
of no value whatever, save as an intoxicating beverage. 

With regard to the first contention of the défendant, whether the 
names by which complainant's préparation are known to the trade 
are merely descriptive or not, the complainant's rights to the benefits 
arising from the high réputation of the préparation designated by 
such names, gained by the efforts of complainant and its predecessors 
through many years, is undoubted. It is a fundamental principle of 
the law that one cannot make use of a réputation which another has 
acquired in a trade name or mark for the purpo'se of deriving such 
advantage in the manufacture and sale of the goods as arises from 
the good will and réputation of the original manufacture. Courts 
demand a high order of commercial integrity in the use by competi- 
tors of a name under which a rival has gained a business réputation, 
whether that name is strictly a trade-mark or is descriptive of quality 
merely, and frown upon ail filching attempts to obtain the réputation 
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of another. FuIIer v. Huff, 43 C. C. A. 453, 104 Fed. .141, 51 L. R. 
A, 332, and cases cited. Did, then, the défendant wrongfully attempt 
tp usé the réputation of complainant's préparation for his own ad- 
vantage? It appears frorii the testiniony that two of the complain- 
ant's employés went to the defendant's place of business, and asked 
for Hostetter's Bitters. Upon the price being named (70 cents a 
bottle, by the case), they remarked that it was pretty high. The de- 
fendant's salesman then stated that he could sell them Hostetter's 
Bitters in bulk at $2 per gallon, that they made barrels of it, and 
that it was a fine article. Complainant's employés off ered to pur- 
chase a half a gallon at this rate, whereupon the salesman went to 
the back part of the store and tôld a man there to fill a half-gallon 
demijohn with "H. Bitters." A demijohn was fiUed with bitters from 
a keg, and a tag attached to it, reading as follows : "E. Martinoni, 
importer and dealer in Wines, liquors, and cordials, 714-716-718 
Front St., Sàh Francisco, CaHfornia. H. Bitters." The word "Bit- 
ters" was stamped upon the tag with a rubber stamp, apparently, 
and the letter "H" written in front of the word "Bitters" in pencil. 
This was written upon the tag by the man who filled the demijohn. 
This proceeding was repeated a few days later, complainant's em- 
ployés then also asking for an empty bottle. The defendant's salesman 
inquired whether a Hostetter's Bitters bottle was desired, and, upon 
receiving an affirmative reply, brought forward an empty Hostetter's 
Bitters bottle, with the original labels thereon and proper revenue 
stamps. He oflfered to fill the bottle with the bitters sold in bulk, 
and upon the agreement of his customers did so, filling it from the 
same keg from which they had purchased the half gallon of H. Bit- 
ters, and charging them 35 cents therefor. In each instance the 
salesman had a bill made out for the article purchased; the bitters 
contained in the demijohn being described as "J4 gai. H. Bitters," 
and the fîUed Hostetter's bottle as "i bottle Bitters." The bitters 
purchased on thèse occasions and in the manner stated were not 
manufactured by complainant. No other déduction can be made 
from this évidence than that the défendant was attempting to palm 
ofï upon its customers goods of its own manufacture as and for the 
goods of the complainant. This is undoubtedly a fraud upon the 
complainant's rights, regardless of the comparative quality of the two 
préparations. 

And with regard to defendant's second contention, that the com- 
plainant's préparation is of no value whatever, save as an intoxicating 
beverage, this statement appears to corne at a rather late hour, con- 
sidering the number of years it has been before the public and the 
numerous lawsuits in which it has been involved, wherein such a 
proposition would undoubtedly hâve arisen and been determined, if 
meriting attention. The fact of its being alcoholic to a certain extent 
cannot be unknown to the pubhc, as the very word "bitters" can only 
be defined as "a liquor, generally spirituous, in which bitter herbs or 
roots are steeped." While the précise formula is claimed as a trade 
secret by complainant, analyses show the préparation to contain cer- 
tain solid extracts having médicinal properties. Experts upon any 
subject are prone to conflicting opinions in this day of evolving 
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théories and progressive research, and the médical experts testifying 
in this case exhibit this gênerai characteristic. But the court need 
only concern itself with inquiry as to the merits of the préparation to 
the extent of discovering whether it has sufficient merit to justify 
the court in protecting complainant's rights therein, whether com- 
plainant has corne into court with clean hands, under the funda- 
mental principle that he who seeks equity must do equity. The 
préparation is designed for the use of the public. The public has 
tested it for a great number of years, and has stamped it with its seal 
of approval, as evidenced by the increased demand for the prépara- 
tion. This is certainly proof of its commercial value, and presum- 
ably establishes the fact that it possesses merit. In the case of Hos- 
tetter Co. v. Wm. Schneider Wholesale Wine & Liquor Co., 107 
Fed. 705, in the United States circuit court for the Eastern division 
of the Eastern district of Missouri, a state of facts existed similar to 
those in the case at bar. An injunction was granted ; the court, in 
handing down its decree (November 8, 1900), stating that such a 
state of facts presented "a clear case of unfair compétition in trade, 
and the doctrine rests squarely upon the proposition that men must 
be honest in their business transactions and rely upon the merits 
of their own goods, and not undertake to palm off inferior goods as 
and for goods of the genuine manufacturer." To the same efifect is 
Hostetter Co. v. Sommers (C. C.) 84 Fed. 333. The court is of the 
opinion that this décision is correct, and that the injunction prayed 
for in the présent case should be granted. Let a decree issue ac- 
cordingly, and the case be referred to the master in chancery for the 
proper accounting. 



CHILD V. NEW YORK TIMES CO. 
(Circuit Court, S. D. New York. May 27, 1901.) 

COPTHIGHT— InFBINGEMENT OF COPTKIGHT FOR PHOTOGRAPH— ACTION TO Re- 

covER Penalty. 

Under Rev. St. § 4965, as amended by Act 1895 (2 Supp. Rev. St. p. 
437), no penalty Is reeoverable for Infrlngement of a copyright for a pho 
tograph, except for such sheets of the mfrlnging publication as hâve 
been found in the defendant's possession and seized for the purpose of 
forfaiture and condemnation under the preceding provisions of said 
section. 

Action at Law to Recover the Statutory Penalty for Infrlngement 
of a Copyright for a Photograph. On motion for new trial. 

Alfred A. Cook, for the motion. 
George E. Waldo, opposed. 

HAZEL, District Judge. This action is brought against the New 
York Times Company to recover a penalty under the provisions of 
section 4965, Rev. St., amended by the act of 1895 (2 Supp. Rev. 
St. p. 437). for infrlngement of a copyrighted photograph. The 
plaintiflf seeks to recover, pursuant to that section, the sum of one 
dollar for a number of copies of the New York Times purchased 
by him containing the alleged mfringing photograph. The copies 
of the paper produced upon the trial, and therefore the sole evi- 
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dence ùpon whîch the judgment rests, were not seized for purposes 
of îprfeiture and condemnation. The case of Falk v. Publishing 
Co. (Cl C. A.) 107 Fed. 126, seems conclusive upon the point at 
issue. The circuit court of appeals there distinctly held that, unless 
there had been a légal forfeiture, the right to sue for the forfeited 
penalty has not accrued. No proceedings hâve been taken against 
the défendant for forfeiture, and no seizure by condemnation or 
other légal proceedings has been made. Therefore, under the doc- 
trine of the case cited, no papers hâve been "found in the posses- 
sion" of the défendant withih the meaning of the statute. No cause 
of action, therefore, exists against the défendant to recover the 
statutory penalty. The motion for a new trial is granted. 



GENERAL FIEE EXTINGUISHBR CO. V. MAI/LBKS et aL 

(Circuit Court, N. D. Illinois, N. D. May 12, 1900.) 

No. 24,709. 

Patents— Inphingbmbnt— Automatic, Wiwi ExTiNoursHER. 

The Preeman patent. No. 415,166, for an automatic flre extlngulsher, 
in View of tlie prior art, cannot be construed broadly to eover the 
prlnclple of the "strut" form of Valve support, as distinguished from 
the so-called "lever" type of support, but must be Umlted to the par- 
ticular form of support described in the speclfleation and dravirings. As 
EO construed, held not infringed. 

Iii Equity. Suit for infringement of patent. On final hearing. 

Offield, Towle & Linthicum, for complainant. 
Gridley & Hopkins, for défendants. 

KOHLSAAT, District Judge. This is a suit for the alleged in- 
fringement by défendants of claims 3 and 5 of letters patent No. 
415,166, issued November 12, 1889, to John Freeman, for improve- 
ments in automatic fîre extinguishers, which patent is now owned by 
complainant. Said claims read as follows : 

"(8) In an automatic flre extlngulsher, the valve and separable valve 
support, comblned wlth the separable clamplng plates to hold the parts of 
the valve support In contact, sald plates extending laterally and being fusibly 
connected beyond the sald support, substantially as described." "(5) The 
eombinatlon wlth the valve of an automatic flre extlngulsher of the fulcrum, 
I, and the fusibly nnlted Independent valve support, consistlng of a post, 
L; and a bent lever, M; one end cff the post bearlng against the valve, and 
the other against the bent lever, the direction of thrust of said post against 
the lever belng at one slde of the fulcrum, I, at a point lylng between said 
fulcrum and the outer end of sald leVer, sb as to • tend to pull said outer 
end of lever. M, away from post, L, substantially as described." 

The chief contention between the litigants is as to the state of the 
aft prior to Freeman's invention. Coïnplainant insists that Freeman 
was the first to utilize what it terms a "strut" form of valve support, 
as distinguished from the prior so-called "lever" type of support. 
This distinction is nowhere in the patent referred to. In the de- 
scriptive portion of the spécifications the patentée states as one 
of the objects of his invention the provision "of improved mechan- 
ism for holding the valve closed, which shall, while acting upon the 
valve with great force, yet exert but slight strain upon the fusible 
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material"; and patentée described the pièce, M, as a bent lever of 
the second order. The claims in question cover more than the parts 
composing the valve support proper, but the gist of the controversy 
herein relates to this separable or independent valve support; i. e. 
the lever and post. An examination of the prior art with référence 
to the existence of separable valve supports in automatic fàre extin- 
guishers discloses the fact that in patent No. 305,663, issued to 
J. R. Brown September 23, 1884, a separable valve support, consisting 
of two overlapping posts or struts, is shown. It may be conceded 
that in the drawings of the Brown patent the thrust of either post 
is in direct line with the point of support of the other, but provision 
is made in the spécifications for placing one of the posts at an angle 
with the other, which would throw the direction of thrust of one 
post to one side of the point of support of the other. The Harkness 
patents, Nos. 323,578 and 356,874, also show separable valve sup- 
ports, as also does the Neracher patent. No. 388,905. In Harkness 
patent. No. 356,874, a lever, L, and strut, M, corresponding in func- 
tion and opération to the lever. M, and post, L, of complainant's 
device, are specifically named, and the thrust of the strut or post 
against the lever is described as being to one side of the fulcrum of 
the lever. This relative direction of the thrust of the post supporting 
the valve to the fulcrum of the lever is also described in Neracher 
patent, No. 361,179. In fact, as regards both the principle of opéra- 
tion and gênerai form, défendants' device more nearly utilizes the 
ideas embraced in this last-named Neracher patent than those shown 
in the Freeman patent; and the gênerai opération and appearance 
of défendants' sprinkler could very readily be evolved by attaching a 
duplicate of arm, 6, to post, 7, in the Neracher sprinkler, in lieu of the 
arm, 4, which is attached to the yoke. As I am of the opinion that 
the principle involved in complainant's device is nothing more than 
is embodied in the lever and post of the prior art, it follows that 
whatever is patentable in complainant's device is confined by the 
prior art to the particular form of valve support shown in complain- 
ant's spécifications and drawings. In other words, that complainant 
is not entitled to the broad construction of the claims of its patent 
which might be accorded to a pioneer invention. In this view of 
the nature of complainant's patent, it was practically conceded on 
the hearing that défendants' sprinkler could not reasonably be held 
an infringement of the Freeman patent. The bill is dismissed for 
want of equity, on the ground of noninfringement. 



GENERAL FIRE EXTINGUISHER CO. v. MALLERS et aL 

(Circuit Court of Appeals, Seventh Circuit. June 26, 1901.) 

No. 757. 

Patents— Automatic Fikb Extingcisher— Novblty. 

Freeman, to whom patent No. 415,166 for an improvement in auto- 
matic flre extlnguishers was Issued, was not the flrst to Introduce the 
conception of a strut which, though composed of différent members, 
was, as an entirety, separate from the environlng framework; hence 
hls Claim on the score of separableness of the strut cannot be main^ 
tained. 

110 P.— 34 
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S. Samï— Claim-tDbscription. 

Whei?e, in the clâlm for a patent for Improvement In automatlc fire 
extto^isliers, no emphasls was placed on the Idea of angular pivoting 
of the strut, and no grant on that soore was elther asked or allowed, 
an action for infrlngement of that feature cannot be maintained, stace, 
though tjie court may go to the descripljioii to ampllfy a claim, it cannot, 
ont of thé ^ere descriptive portion, wholly create a clalm. 

8. Same— Change of Ci.aim— LmiTATiON ci' t'URPOsE. 

Where the original daim for a patent is rejectèd as infringlng on a 
former patent, and the inventer modifled the objectionable claim by 
Insertlng words speclfying the purpose of the combination of parts 
thereln, and on such niodlfled claim the patent is allowed, such action 
of the patent office and his acqulescence therein should be held to limit 
the claim to such purpose. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

The blU in the Circuit Court was to restraln infrlngement of Letters 
Patent No. 415,166, Issued November 12, 1888, to John B. Freeman for an 
improvement in Automatic Fire Bxtinguishers. 110 Fed. 528. 

The substantlal portion of the Letters Patent, together wlth Its drawings, 
is as foUows: 

"This invention has for its object to construct an automatic sprlnkler to 
be used for the extinction of Ares by sprinkling wlth water or other ap- 
propriate liquld which, prior to the occurrence of the fire, is retained in 
approprlate conduits or réservoirs, 'the sald sprlnkler comprising a valve 
norma,lly held cloçed by connections or supports, which are in part com- 
posed of easlly-fusible material, and which under the action of undue beat 
wlll piermlt the sald valve to open. 

"The object of my présent invention is to provide means for proteeting 
the sprlnkler agalnst the action of corroslve vapors and to prevent accurau- 
latlon of dust oi llnt upon the working parts; also, to provide improved 
mechanism for holding the valve' closed, which shall, while acting upon the 
valve wlth great forcé, yet exert but sllght straln upon the fusible material; 
also, to provide convenient mëans for the renewal of the protector for the 
sprlnkler; also, to provide simple means for assisting the valve in its move- 
ruent from Itsseat; als9, to provide other détails of construction, to be here- 
Inafter pointed out. 

"Figure 1 shows In vertical section an automatlc sprlnkler embodylng 
this invention, the yoke holding the operating parts being broken off; Fig. 
2, a vertical section of the automatlc sprlnkler shown in Fig. 1, taken on the 
dotted Une xx; Fig. 3, a horizontal section of the fusibly-unlted valve- 
support; Fig» 4, a side élévation of the fusibly-unlted valve-support, the 
parts, being shown as separating to permit the valve to leave its seat; Figs. 
5 and 6, détails of a modifled form of valVe-support; and Fig. 7, a détail 
of the valve-support shown în Fig. 5,' provlded wlth fusibly-unlted clamping 
plates. 

"The top plate A Is provlded centrally wlth an externally screw-threaded 
nipple O. 

"The top plate A has formed upon Its under side at the nipple C a valve- 
seat, agalnst which is normally pressed a valve B, (shown as a flat plate,) 
loosely connected to the outeror free end of a fiât spring Q, attached to the 
under side of the top plate A. The tendency of the spripg Q is to move the 
valve away from Its s«it, so that af ter the sald valve has been held closed 
agalnst its seat for a long perlod of tlme the spring Q wlll asslst in its re- 
moval. Attached to or formed intégral wlth the top plate is a yoke K, 
which serves as a support for the e^erating parts. The yoke K Is tapped 
to réèeive the screw-threaded plug I, having the conical end portion I', the 
shaftk of sald plug I between the conical end portion and its screw-threaded 
portion being made smooth and adapted to recelve upon It the distrlbuter 
J, sald distrlbuter bearingupon the yoke K, but rotating upon the plug I. 
Thls valve-support is composed of a post L and a bent lever M, the point 
where the lower end of the post L thrusts agalnst the bent lever M being 
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ont of Une ■wlth the point where the lever M bears on Its fulcrum I, so that 
the lever M Is practically a lever of the second order, the thrust of L and 
reaction of I tending to cause L and M to separate, as sliov?n in Fig. 4, the 
contacting faces also being offset from the supporting-points of the post and 
lever; but the greater the length of that arm of the bent lever M which Is 
united to the post L by the fusible solder the less will be the strain on the 
uniting-solder, making the strain small in proportion to direct pressure 
exerted against the valve. Each bar L M is grooved or corrugated vertically 
upon its contacting side, so that when held together movement of one upon 
the other is prevented. The post and bar are held together by fusible 
materlal placed between them, and also by two clamping-plates N 0, em- 
braclng them and extending a short distance beyond them at each side to 
présent large contacting surfaces for the said clamping-plates, and the 
said clamping-plates are also joined by fusible materlal — such, for instance, 
as solder — as best shown in Fig. 3. The valve-support Is placed beneath the 
valve B, the upper end of the post L bearing against the under side of the 
valve and the step or ofCset of the bar M resting on the end of the plug I. 
An intemally-screw-threaded cap H, having a ring G placed loosely upon 
the shank thereof, is tumed upon the screw-threaded end of the plug I, 
and the loose ring G Is surrounded by a ring of paraffine, stéarine, or other 
équivalent material, "whieh is adapted to melt at a low température. 

"A glass case or shell D Incloses ail the operating parts, it having at its 
lower end a neck Ma, which snugly fits and adhères to the paraffine ring 
F, and having Its upper edge slightly tapered and adapted to enter a reeess 
or groove B, which bas been previously fllled with paraffine or équivalent 
material. 

"The shell D prevents aceess of dust and corroslve vapors to the operating 
parts, so that they cannot deteriorate or become Injured in any way. The 
shell is made, preferably, of transparent glass, so as to permit the internai 
parts to be readily examlned, and, moreover, being diathermous, it permits 
radiant heat to pass through it and begin to act on the fusibly-united valve- 
support L M; also, the external shell D retains any leakage which may 
possibly occur. 

"On the occurrence of a dangerous rlse of température the ring of easily- 
fuslble material F loses its sustaining power, and the material In the groove 
B, also being softened, loses what little adhesiveness it possesses, thereby 
permitting the shell D to fall. The action of the heat next causes the 
easily-fusible solder or like material uniting the thln metallic clamping- 
plates N O, and also uniting the post and bar L M, to lose its strength, 
whereupon thèse parts separate and permit the valve B to fall, assisted, as 
above described, by the spring Q, and the water or other liquid Issuing from 
the nipple O strikes the distributer J, revolving it by force, and thereby 
distrlbuting the water. 

"I preferably use paraffine or stéarine for making the ring F, such material 
being non-corrosive and fusible at a température a little lower than that 
of ordinary fusible solder, such as Is used in holding the valve-support L M; 
but it is obvious that the ring F might be made of ordinary fusible métal. 

"In lieu of the paraffine or like material placed in the groove E, an elastic 
ring or washer may be used. I make the upper edge of the glass shell sharp 
in order that when this shell Is forced into place by a slight pressure of the 
screw H the edge may eut into the material in the groove to a small extent, 
and thus make the sealing of the joint more secure. 

"The proportions of the post forming the valve-support may be materially 
varled, and also the grooves or corrugations on the contacting faces or sides 
of the parts of the valve-support may be omltted, If desired; but by their 
employment the strain on the solder Is reduced. I also preferably groove 
or corrugate the clamping-plates N O, as best shown in Fig. 3, the corruga- 
tions varying in width, so that the plates cannot be misplaced. 

"By making the plates N O thin and of large area, as shown In Fig. 7, 
heat is qulckly absorbed. 

"I preferably cover the outer surface of the plates N O with a thin coating 
of lamp-black to thereby Increase the rapidity with which it will absorb heat. 

"It is obvious that the glass shell or case may be employed as an inclosing- 
case for the automatlc sprinklers of various kinds now on the market, and 
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i tberefore do not désire to limlt my Invention to the comblnation therewlth 
ol the partlcular form of sprlnkler herein shown. 

"In practice It may be found that the fusibly-unlted plates N O, em- 
braclQgr the post and bar L M, may be in themselves sufficient to hold in 
place the valve, thereby pmitting the fusible material between the contactlng 
faces of the sald post and bar. 

"The objeçt of the screw-threaded cap Is to permit substltuting a new 
glass case or cover for a broken one wlthout displaclng the valve." 
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The clalms siied upon are the following; 

3. "In an automatic fire-extinguisher, the valve and separable valve-sup- 
port, combined vpith the separable clamping-plates to hold the parts of the 
valve-support in contact, said plates extending laterally and being fusibly 
connected beyond the said support, substantially as described." 

5. "The combination, with the valve of an automatic fire-extingulsher, of 
the fulcrum I and the fusibly-united independent valve-support consisting 
of a post L and a bent lever M, one end of the post bearing against the 
valve, the other against the bent lever, the direction of thrust of said post 
against the lever being at one side of the fulcrum 1, at a point lying between 
said fulcrum and the outer end of said lever, so as to tend to pull said outer 
end of lever M away from post L, substantially as described." 

The principal patents relied upon as anticipations are as foUows: 

Letters Patent No. 277,481, issued to K. W. & F. Grinnell, May 15, 1883, 
for an Automatic Fire Extinguisher. 

Letters Patent No. 388,905, issued September 4, 1888, to W. Neracher for 
an Automatic Fire Sprinkler. 

Letters Patent No. 356,874, issued February 1, 1887, to W. Harkness for an 
Automatic Fire Extinguisher. 

Letters Patent No. 305,663, issued September 23, 1884, to J. R. Brown for 
an Automatic Fire Extinguisher. 

The substantial portion of the latter patent, with its drawings and first 
claim, is as follovrs: 

"This invention has référence to an Improvement in the construction of 
automatic flre-extinguishers; and It consists In the peculiar and novel device 
by which one or two outlets are closed, so as to reslst the internai pressure, 
until, on the occurrence of a fire, the same are released by the action of beat 
on a fusible solder, as wlll be more fully set forth hereinafter. 

"In automatic flre-extinguishers as heretofore constructed the parts which 
are secured together by a fusible solder to restraln. the action of the ex- 
tinguisher until the breaking out of a fire would melt the solder hâve been 
secured so that the strain on the soldered surface was on a line with such 
surface, so that on the partial yielding of the solder the surfaces com- 
meneed to slide on each other, and such sliding, if arrested, would cause the 
extinguisher to leak. To prevent this creeping, I employ the solder simply 
to hold the two parts together surface to surface, which, on the melting 
of the solder, wlll separate without any movement of the surfaces upon each 
other. 

"Fig. 1 is a View of my improved automatic fire-extinguisher. Fig. 2 Is 
a View of the same, partly in section. 

"In the drawings, A is the inlet, provided with a screw-thread by means 
of which it is secured in the usual branch-fitting of the pipes placed in the 
building to be protected, and connected with the water-supply. B B are 
two branches, endlng in the discharge-outlets O C, placed opposite each 
other, so that the two streams issuing from the outlets will impinge against 
each other, and thus disperse the water in a fine spray over a large area. 
D D are caps by which the outlets O C are closed. They are preferably pro- 
vided with a packing-ring, to insure a tight joint, and are provided with tho 
central indentation, d d. In which the device for securing the caps rests. 
This device consists of the round-ended cup E, the interior of which is 
screw-threaded, and which is provided with holes Into which a pin may 
be inserted to turn the cup E; or it may be made square or polyangular, 
so that a wrench can be applied. Screwed into the cup E is the post F, 
provided with the shoulder f, which shoulder is concaved, so as to form a 
firm bearing for the post G, which Is secured to the post F by solder, the 
upper end of the post G bearing against the cap D and restlng in the cavlty 
d. By holding the posts F G and turnlng the cap B in one direction the 
whole device is elongated, and the caps D D are forced against the outlets, 
while by turning in the opposite direction the same are loosened. As long 
as the posts F G are held together by solder, the device will resist the 
internai pressure on the caps D D; but as soon as the solder is weakened 
by beat the joint is tom apart by the upsetting of the post B\ The surfaces 
soldered do not slide in the least on each other, but are torn asunder as 
Boon as the joint is sufflciently weakened by beat 
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"The devlce can be arrangea to require a greater or less force to rupture 
the soldered Joint by placing the post G at a greater or less angle with the 
post F. By thls arrangement the caps D D are firmly held in place until 
the éolder Is weakened by héat, and thé caps D D do not move In the slight- 
est decree untll the soldered Joint Is separated completely, thus preventing 
the posslblllty of a leali untll the caps are entirely released and are re- 
moved by the Internai pressure. 

"Havlng thus descrlbed my invention, I claim as new and désire to 
secure by Letters Patent— 

"1. In an automatic flre-extingulsher, the comblnatlon, wlth an extinguisher- 
body having opposltely-dlsposed dlseharge-openlngs and valves for sald open- 
Ings, of a separable holding-connection for the said valves, composed of 
two members Interposed between each pair of the discharge-openings, and 
arrangea Jn approxlmate alignœent with such openings, the contiguous ends 
of sald members belng united by solder, and their opposite ends restlng 
against the valves, substantlally as descrlbed." 
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The substantial portion of Letters Patent No. 331,394, Issued December 1, 
1885, to A. M. Granger, with its drawings, is as foUows: 

"This invei^Jon relates to automatle sprlnklers for the purpose of ex- 
tlnguishlng firéè; and it conslsts In the construction herelnafter set forth, 
whereby a rotary valve-dlstrlbuter, whlle belng used as a valve, is held offi 
Jts pivotai support -when not in opération, but Is dropped to its support 
vrhen the water Is flovying; also in an improved construction of rotating 
sprayer or dlstrlbuter; also in a non-fusible securing device which may be 
readily adjusted to hold the valve closed temporarlly; also In détails of 
construction, as herelnafter pointed out and claimed. 

"The object of the invention is to produce an automatle sprayer, which 
may be qulckly closed to stop water damage, temporarlly held in closed 
position after a lire shall hâve been extinguished, and to Improve the con- 
struction of the working parts. 

"In the drawings. Figure 1 is a side élévation of the frame, nozzle, and 
lever, the lever being down and the sprayer removed. Fig. 2 is a similar 
élévation of the complète device as applied to the pipe. Fig. 3 Is a vertical 
cross-sectlon of the device, the rotating sprayer elevated in position to close 
the nozzle in full lines, but shown in depressed or rotating position in dotted 
lines. Fig. 4 is a top plan, and Fig. 5 a bottom plan, of the rotating sprayer 
or dlstrlbuter. 

"A indlcates the nozzle, on which the frame B screws, as Is usual In 
devices of this character, the frame being locked in position, when désirable, 
by set-screw C. The bottom of the frame bears a flxed spindle, D, of such 
length as to extend into the sock«t In the bottom of the rotating dlstrlbuter 
E, when the latter is raised to bear agalnst the nozzle, (see Fig. 3,) and 
having a conical top, which serves as a bearing for the rotation of said dls- 
trlbuter when depressed. 

"E is the rotating dlstrlbuter, which has a hoUow hub, F, on its lower 
face. When in its lowest position, this spindle will not qulte reach the bar 
of the frame B. A lever, G, is pivoted near the bottom of the frame B, 
and has a cam-bearing surface, H. This lever may be a forked lever, having 
one prong at each side of the frame, or may be simply placed alongside the 
frame, as shown, in such position that the bearing surface H wlU, when the 
lever is raised, come agalnst the bottom of the hub F, and lift the valve- 
distributer, but not far enough to lift it elear from the spindle D, which 
spindle thus serves as a guide. The frame B should hâve a projection or 
horn, l, which will recelve one end of a fusible link, J. When lever G is 
tumed up agalnst the frame, the link J is sllpped over the end thereof and 
over the horn I. The bearing H holds the spindle F up. The dlstributer- 
valve is held firmly agalnst the nozzle, and. If properly constructed, leakage 
from the nozzle is impossible. On the fusing or breakage of link J the lever 
G falls and the dlstrlbuter falls untll it is supported only on the spindle 
D, where it can be rotated with very slight expendlture of power. The 
lever G has a non-fusible link or hodk, K, attached. When the lever has 
fallen, It may be returned to closed position by pressing up with a stick 
or rod just below the link K. The fusible link having melted away link 
K will be folded over the horn I, and wlU hold the device closed; but before 
the fusible link can be applied the link K must be thrown back, and whlle 
the fusible link is in position it will be impossible to lock the device by 
the non-fusible attachment. The rotating dlstrlbuter has spiral wings or 
vanes surrounding a central disk portion. The inner ends of thèse vanes 
are about on a level with the fioor of the dlstrlbuter, but gradually rise 
toward the periphery. The spiral constniction causes the distributer to 
rotate with great rapidity when water is allowed to flow from the nozzle 
upon its face, the distributer being then depressed and restlng on spindle 
D. The pecullar forms pf the blades or vanes glvë an upward as well as an 
outward distribution tO the water, throwing ft ofC as a spray rather than 
spatterlng it in drops, as a flxed plate would do. As the blades of the dis- 
tributer hâve no inner corners, any threads or flbers which ma,y lodg* 
thereon will be Iromedlately washed off by the current <it passlng water." 
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dlalm (3) of the Freeman patent, as orlglnally flled (Clialm 8), read aa 
foIlb^H; "In an automatlc flre extlngulsher the valve ^nfl separable valve 
support, coinblned- with the fiepatable clamplng plates, :for the valve sup- 
port, Sald plates extendlng laterally, beyond the sald support, substantially 
as descrihed." 

Thls claim was rejected by the Patent Office, the Oranger patent No. 
331,394 being clted, and was then amended by Freeman to read as it now 
appears. 
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The foUowlng drawlug Illustrâtes, with sufiBcieut definiteneas, aud ao- 
conicjr, tlie derlce chargea as an infringement. 




In the Ofrcuît Court the bHl was dismissed for want of equîty, on the 
ground of non-lnfringement the court holding that, tn vlew of the prlor 
art, the appellant was entltled to no hroad construction of the claims, and 
that the appellees' devlce dld not corne wlthln the partlcular forin of the 
Freeman patent. From thls decree the appeal is prosecuted. 

Wilmarth H. Thurston, for appellant. 
L. M. Hopkins, for appellees. 

Before WOODS, JENKINS, and GROSSCUP, Circuit Judges. 

After the foregoing statement of the case, GROSSCUP, Circuit 
Judge, delivered the opinion of the Court, as follows : 

Without going into the prior art, in full, it is enough to say that 
the Brown patent shows, in an automatic fire-extinguisher, a valve 
and separable valve support, combined with separable clamping 
plates, fusibly connected. Freeman was not the first to introduce 
into the art the conception of a strut which, though composed of 
différent members was, as an entirety, separate from the environing 
framework. The claim, on the score of separableness of the strut, 
can not, therefore, be sustained. 

But it was insisted at argument that neither the Brown device, 
nor any of the preceding fire extinguishers, show a strut, the mem- 
bers of which are set angularly to each other, and pivoted one upon 
the other. In the Brown device the convex end of one member of 
the strut fits into the concave shoulder of the other, and the draw- 
ings show that the pivoting is not out of alignment with the strut. 

One of the chief difficulties of appellant's case is that its existence 
is not, strictly speaking, along the lines of the patent under which 
it claims ; nor do the claims lay any emphasis upon the idea of angu- 
lar pivoting. We may go to the description to amplify a claim, 
but we can not, out of the mère descriptive portion of the patent, 
whoUy create a claim. Whether the feature of angularity, upon 
which so much stress is now laid, would hâve been sustained, had 
it appeared in the claim, need not be now consîdered. It is sufiîcient 
that, as a matter of fact, no grant, upon that score, was cithef 
asked or allowed. 
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^ë'àriotihc opinion, also, that the actiqn of the Patent OfRce, 
and Freeman's acquiescencé therein, upon the originar application 
constitute a limitation upon the Freeman claims. In view of the 
prior art, including the Granger patent, we can see no occasion for 
adding the words, "to hold the parts of the valve supports in con- 
tact" unless it was meant that the contact should be by a direct 
clamping, as shown in the drawings ; for the Granger patent brings 
about an operative contact by clamping at some distance oflf; and 
it was to avoid this citation that the additional words were intro- 
duced. We can not escape the conclusion that a limitation such as 
this was intended ; at least, that it was so understood by the Patent 
Office; and this interprétation excludes the appellees' device from 
the charge of infringement. 

The truth seems to be that présent operative fîre extinguishers — 
both those constructed by the appellant, and those constructed by 
the appellees — are, in the means leading to delicacy of adjustment, 
somewhat différent from ail the patents brought to our attention; 
and, if this différence be a step f orward, it would be inéquitable, by 
any strained construction, to bring this advance in the practical art 
within the monopoly of any of the patents that lag after. 

The decree of the Circuit Court is, accordingly, aiîîrmed. 



DE LAMAE T. DE LAMAR MIN. 00. 
(Circuit Court, D. Idaho. August 23, 1901.) 

1. PATKIfTS— IbBUAKCB— PhBSDMPTIOKS. 

Whlle there Is a presuniptlon In favor of the validlty of a patent regu- 
larly Issued, arlslu? from such Issuance, such presumption Is not a con- 
cluslve one, so as to sway the Judgment of the court, In an action re- 
latlng to Its yalldlty, against the conviction naturally foUowIng from 
the eyldeace and the law. 
a. Sahb — Pkecipitation ov Metals— Patent No. 607,719. 

Patent No. 607,719, for a process of recovering preclous metals from 
their solution, specifled that It related to the recovery of preclous metals 
from thcir solution by the use of a "deflnite quantlty" of a flnely-dlvlded 
preclpltatlng reagent in a state of agitation. In an action for infringe- 
. ment It was proved that, In ordcr to use the process, It was necessary 
to use more zinc dust than was actually necessary to preclpltate the 
solution, to prevent the process of the rédissolution of the metals, which 
otherwise would immediately begin, and it was contended that by reason 
of such fact the spécification was not concise and exact, so as to enable 
a person slcllled in the art to make use of the same, as requlred by Rev. 
St. § 4888. Beld, that the term "deflnite quantlty," as used in the spéci- 
fication, should recelve a libéral construction, and should not be llmited 
In Its meanlng only to an amount of zinc dust necessary to properly pre- 
clpltate the metals, but may mean the certain amount needed in elther 
case to properly produce the resuit, as dlstinguished from an Indeflnlte 
or unlimited amount, as was used in the older process. 
Il Bame— Application of Old Pkocess to New Use. 

De Lamar patent, No. 607,719, Issued July 19, 1808, for a process for 
recovering preclous metals from their solution by -the use of zinc dust in 
a State of agitation, is an old process applled to a new use, and is aatld- 
pated by prior publications and patents, and is therefore void. 

Dickson, EUis & Ellis, for complainant. 

John H. Miller and Johnson & Johnson, for défendant. 
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BEATTY, District Judge. The complainant, the owner of patent 
No. 607,719, issued July 19, 1898, "for a process of recovering 
precious metals from their solution," brings this action against the 
défendant as an infringer. As gathered from the record of this case, 
the process known as the cyanide process for separating the precious 
metals from the ore state consists of pulverizing the ore and then 
subjecting it to an aqueous solution of cyanide of potassium. The 
pulverized ore and this solution being mingled, the cyanogen, an 
élément in the solution, having a greater affinity for the gold and 
silver than for the potassium, unités with the former and forms a new 
solution. By subjecting this last solution to contact with zinc, the 
gold and silver are separated from the solution. Such was, and is, 
the gênerai process. The complainant's contention is that, under the 
only processes in existence prior to his patent, zinc in some massive 
form, as in plates, shavings, etc., was used; that to mechanically 
reduce the zinc to any of thèse forms was a considérable expense; 
that it was not in any of thèse forms so minute that ail of it would be 
reached by the solution, and as a resuit an amount of zinc beyond 
that actually needed to precipitate ail the métal was necessarily used, 
which resulted in so fouling the solution with zinc that to some extent 
it was rendered unfît for future use ; that it required much time to 
work the ores by this process ; and that, prior to his patent, there 
was no process by which each particle of the necessary amount of 
zinc could be brought into contact with each atom of the precious 
métal contained in the solution, which, he claims, is done by the pro- 
cess described in his patent, and through which ail the difficulties 
referred to in the prior processes are avoided. The patent spécifies 
that it "relates to the recovery of the precious metals from their 
solutions by the use of a definite quantity of a finely-divided precipi- 
tating reagent in a state of agitation" ; that the zinc alloys, shavings, 
turnings, etc., heretofore used, had to be used in excess of the quan- 
tity actually required for précipitation; that the by-product known 
as "zinc dust," being a very fine powder resulting from the manufac- 
ture of zinc products, is a cheap substitute, which can be used in 
the exact quantity which the solution may require for précipitation, 
for the use of which, with agitation, the claims provide. The chief 
improvement claimed by the patent over prior processes is that by 
the use of zinc dust, with agitation of it with the solution, it can be 
used in the exact quantity needed for précipitation, thus so avoiding 
the fouling of the solution with a surplus of zinc that it can again be 
used. If the court does not reach the correct resuit in the considéra- 
tion of this cause, it will not be from want of either ability or dili- 
gence upon the part of counsel, for each party has been ably and 
faithfuUy represented. If the court does not, in its discussion of the 
issues, refer to ail the questions and détails presented by counsel, 
it is no refîection upon their judgment. 

In this examination we start with the .presumption in favor of the 
validity of the patent, which is but the logical conclusion of its issu- 
ance. This presumption, however, is but prima facie évidence, and 
is not of such conclusive weight as to sway the judgment of the court 
against the conviction naturally following from the évidence and the 
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law. We are justified in concluding this presumption îs not control- 
ling when we consider the great number of patents that the courts 
hdld void. Either the courts or the patent ofifice often err. The 
System, as it is, certainly is vicious. Almost it seems the practice 
is to issue patents and leave the courts to wrestle with the question 
of their vaHdity, thus aflfording ample opportunity for the display of 
eï-udition upon technical subtleties at the expense and cruel disap- 
pointment of unfortunate patentées and litigants. 

As understood by the court, the claim of the patent is for more 
than claimed, or than can be, by complainant. The third claim seems 
to include the entire process of extracting the precious metals from 
their ores : (i) Subjecting the ores in a pulverized state to the ac- 
tion of an aqueous solution of cyanide ; (2) supplying to such solu- 
tion the zinc dust ; (3) the agitation of the solution and the zinc dust ; 
and (4) recovering the precious metals from the precipitate resulting 
from the prior steps. Undoubtedly the fîrst and last of thèse steps 
are old processes, and are not the invention of the patentée. The 
second and third are ail, as is understood, that are claimed by com- 
plainant, or that can be within the protection of the patent. The im- 
portant question, then, is whether, within the law, thèse constitute an 
invention by the patentée, and whether they are useful. What were 
the conditions— the state of the art — when the patentée commenced 
his investigations, and what changes or improvements did he make ? 
Long before he commenced such investigation it was well known, 
and was in daily practice, that zinc was a valuable métal for the pré- 
cipitation of the precious metals from à cyanide solution ; in fact, 
it was the métal alone used in such solutions. It was also discovered 
that this précipitation was increased as the surface of the zinc used 
was increased. As with a gîven amount of zinc the surface would 
be increased as it should be divided into a greater number of parts, it 
reSulted ihat, the fîner the particles of zinc, the better it operated, 
by bringing it into contact with more of the solution carrying the 
metals. It followed that, instead of using the sheet or bar zinc, 
shavings, granules, and other forms of comminuted zinc were sub- 
stituted. Thèse différent forms of zinc were used in différent ways, 
but probably the most approved was to so pass the solution over a 
body of such zinc as that it could percolate through it. To even this 
there was the objection that it required more zinc than could be 
actually used, much of it not being reached by the solution. Also, 
to prépare zinc in the form found best was an item of considérable 
expense, as it had to be specially prepared for that purpose. It re- 
sulted that at the time the patentée, Waldstein, commenced his ex- 
periments, it was well established that zinc was the métal for this 
use, and that the finer it could be made, or the more surface that 
could be had for a given quantity of it, the better the results. There 
is ho question that at this time zinc dust, or zinc fume, was a well- 
known article of commerce, and there is évidence that efforts had 
been made to use it for the précipitation of the precious metals ; but, 
when used in large bodies of the solution, it was found to sink to 
the bottom of the vessel, or, if the effort were made to percolate the 
solution through it, it so clogged as to be impracticable, and was 
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pronounced a failure. There is no évidence that it was being used 
in a mill or in large opérations until so used by Waldstein. This 
zinc dust is the most minute form to which zinc can be reduced. It 
is a powder. It fuUy meets the désirable object of presenting the 
most possible surface with a given amount of zinc. It is also cheap, 
being but a by-product from other opérations. By being well 
mingled with the solution carrying the metals, it cornes in contact 
with every part of the solution, thus precipitating more of the metals 
with the same amount of the zinc than in any other form that it can 
be used. It was an improved form over that before used; but, of 
course, as the patentée did not invent the form, he cannot, and does 
not, claim any rights for that, but he claims for the discovery and 
application of its use. Another difïiculty confronted him, and those 
'who had attempted its use. Being in such a fine powder, it readily 
packed or clogged when put into a solution, or when the attempt was 
made to peroelate a solution through it. It can readily be seen how 
this would resuit, and that, with this difïiculty in the way, it would not 
be as valuable as zinc shavings, or other forms of zinc which would 
not pack into a soHd mass. This difficulty was overcome by Wald- 
stein by such agitation of the solution and zinc dust as that the whole 
mass would be kept in motion and thoroughly commingled, — a very 
simple thing, it seems, but the only thing that made the zinc dust 
a most valuable précipitant, instead of a failure. So what Waldstein 
did was to use the zinc dust, and so put it in motion that it could 
be used. If in this there was an invention, it was chiefly in the prin- 
ciple of agitation. It cannot be doubted that with certain ores, at 
least, it was an improvement over former processes, and that it is 
useful. That it is of the great utility claimed is not shown by the 
facts ; for, while it appears to be now used in several places, it also 
appears that it has not entirely supplanted the former process, which 
still seems to be successfuUy used. 

An objection made to the patent is that the process described 
therein cannot be foUowed with any bénéficiai resuit ; hence its lack 
of utility. The claim is that it provides for the use of only the exact 
amount of zinc dust necessary to precipitate the métal in the solution, 
the resuit of which would be that the dust being ail used in the pro- 
cess of précipitation, there being in the solution an excess of cyanide, 
the process of a redissolution of the precious metals would immedi- 
ately begin, by reason of the great afïinity between them and the 
cyanide. It is claimed that an excess of zinc dust must always be 
used, and the évidence shows that such is the practice, even with 
those who adopt the process under this patent. Of the expert wit- 
nesses who hâve testified upon this subject, some say the directions 
of the patent cannot be successfuUy carried out, while others say its 
proper construction removes ail difïiculty. The statute (section 
4888) says that the applicant for patent shall file in the patent office 
a written description of his discovery, "of the manner and process 
of making, constructing, compounding, and using it in such fuU, 
clear, concise, and exact terms as to enable any person skilled in the 
art or science to which it appertains * * * ^q rnake, construct, 
compound, and use the same." The patent, to me, unskilled in the 
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art, would seem to direct that exactly the amount, and no more, of 
the dust needed to precipitate the métal, should be used. It directs 
the use of a "definite quantity," — the exact quantity which the solu- 
tion may require. It is argued by the complainant that to one skilled 
in the art this means only that amount which is necessary to properly 
precipitate the metals and retain thêta in such precipitated state, 
which implies a slight excess over the exact amount needed for actual 
précipitation. "Definite quantity" may mean the certain amount 
needed in each case, as distinguished from an indefinite and unlimit- 
ed, or any, amount, as was used in the older process; that the 
amount must be gauged by the actual necessity, as shown by proper 
calculation, instead of using by mère guess any indefinite amount. 
Certainly a specified amount cannot be named in the patent for ail 
cases, for it must vary according to the nature of the ores and solu- 
tion. While a very strict construction of the language of the patent 
might lead to the conclusion that it intended to specify that only the 
actual amount needed for précipitation should be used, yet I think 
a libéral construction should be placéd upon it, and with that view 
I think one acquainted with the business of working ores could, from 
the description in the patent, follow it to a successful opération. If 
this is so, the patent conveys such a practical description of the pro- 
cess as brings it within the intent of the statute. While the patent 
might hâve been safely made more explicit, I doubt that this defect 
is of such gravity as to render it wholly void. 

Another objection made is that this patent is but the application of 
an old process to a new use, or, as denominated in the patent law, a 
"double use." For the law upon this question, référence need be 
made only to the case of Manufacturing Co. v. Cary, 147 U. S. 623, 
13 Sup. Ct. 472, 37 L. Ed. 307, wherein not only is there a full discus- 
sion of the law, but the authorities are collated. The patent in that 
case was concerning the tempering of coiled steel springs used in the 
construction of furniture. The court says : 

"The clalm limlts the method to Its application to 'furniture or other 
coiled springs' ; but it appears from the évidence that the process, as applied 
to those springs, is in no respect différent in method or effect from the same 
process when applied to any mechanically stralned wlre, or to steel made 
in straight pièces or strips, or otherwise. The claim corers broadly the 
described method of tempering applied to any coiled springs, as well as 
coiled springs for furniture; and if the eridence shows that, prlor to Cary's 
Invention, the inethod had been used for the restoratlon of any springs of 
stralned steel, or othei- articles of stralned steel, having resiliency, which is 
a well-known property of steel,' the claim is substantially antlcipated. Par- 
ticularly if the method clalmed had been used by others to restore articles 
of coiled spring steel, even though they were not used for furniture springs, 
the claim is antlcipated." 

Again: ' 

"It Is clearly shown by the witnesses for the défendant that, prlor to 
Oary's allégea invention, wlre clock bells and haïr springs had been sub- 
Jected to heat in the manner described in the Cary spécification and with 
the same bluing effect. The treatment to which the articles were sub- 
Jected Was In àll respects the same in the prior use as in the patented pro- 
cess. The only contention of the plaintifCs is that the purpose of the prior 
use was not the same, and that the results, so far as they were those of the 
patent, were accidentai." 
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AIso : 

"In Smith v. Nlchols, 21 Wall. 112, 22 L. Ed. 566, it was held that a mère 
oarrylng forward, or new or more extended application, of the original 
thought, a ctiange only in form, proportions, or degree, the sulDStitutions of 
équivalents, doing substantially the same thing in the same way, by sub- 
stantially the same means, with better results, was not such invention as 
would sustain a patent; and In Roberts v. Ryer, 91 U. S. 150, 23 L. Ed. 
267, it was beld that it was no new invention to use an old machine for a 
new purpose, and that the Inventor of a machine was entitled to the benefit 
of ail the uses to which it could be put, no matter whether he had conceived 
the idea of the use or net" 

And the court, after citing numerous authorities, says : 

"The princlple deducible from those cases is that it is not a patentable 
invention to apply old and well-known devices and processes to new uses 
in other and analogous arts." 

As will be seen, the chief object of the patent was for the temper- 
ing, by heat, of coiled steel springs used in the construction of furni- 
ture ; but the court held that it was anticipated by any prior process 
for tempering any other kind of springs, used for any other purpose, 
but particularly referred to the springs used in clocks, and held the 
patent void. 

Let us now apply the law of this case to the facts in the cause hère. 
The United States issued, February 25, 1868, its patent to Bischof & 
Kidwell for "improvement in preparing finely-divided iron and the 
séparation of copper, silver, and other metals from their solutions." 
It describes the process of making iron powder from oxides of iron 
powder and the solutions, and then describes a revolving cask, in 
which are certain slats, or partial partitions, for thoroughly mixing 
the solution as the cask is turned on its axis, and says that the copper 
is precipitated almost instantaneously. The claims of this patent 
also include the "précipitation of metallic copper from its solutions 
by the use of finely-divided iron, and the use of finely-divided metallic 
copper * * * for separating silver from its solutions." The 
EngHsh patent. No. 5,407, issued November 16, 1883, to Astley P. 
Price, "for obtaining copper from cupreous solutions," spécifies that 
it is for the — 

"Précipitation of the copper from its solution or solutions, by the employ- 
ment of zinc when in a state of iine division, such, for example, as that 
which is linown as 'zinc fume,* or the condensated vapor of zinc. In carry- 
ing out my Invention, I add, to the solution or solutions containing copper, 
zinc in a state of fine division, such as zinc fume, which is substantially 
metallic zinc in a state of fine division, and I cause the cupreous solution or 
solutions to be intimately mixed with the same, either by the injection of 
steam or of air, or by a mechanical agitation, in order that the copper exist- 
ing in solution may be precipitated therefrom." 

Without suggestion, it is évident that the process hère described 
is the same as in the Waldstein patent, using the zinc dust or fume, 
and mechanical agitation, but for the précipitation of copper, instead 
of gold. or silver. The Waldstein patent is but the appHcation of 
this process to a new use ; that is, for the précipitation of gold and 
silver, instead of copper. To the same gênerai efifect is defendant's 
Exhibit No. 9, the French patent to Messrs. Paraf-Javal, issued 
July, 1866. I am unable to see why the facts shown by thèse patents 
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do not bring this case within the rule established by the suprême 
court case above cited. 

The law întends to protect by patent only those who actually in- 
vent,— those who discover and give to the world something that was 
unknown, — and not to confer upon a claimant that which he merely 
adopts from the suggestion and geilius of others. Accordingly the 
statute prôvides by section 4886 that : 

"Any person who has inrented dr àlscovered any new and usef ul art, 
• • * or any new and useful Imp'rovëment thereof, not known or used by 
others In thls country, and not patented or described In any printed publi- 
cation in thls or any f oreign country, bef ore his invention or discovery there- 
of, and not in public use or on sale, for more than two years, prlor to his 
application,' • • :• may ♦ • • obtain a patent therefor." 

The défendant, in support of its claim that under this provision of 
the law the patent is void, has introduced a number of domestic and 
f oreign patents, and pubHcations, a part of which, including those 
already referred to, will be noticed. 

Defendant's Exhibit No. 8, Ènglish patent No. 18,146, granted to 
Sulman, August 17, 1895, is for the recovery of the precious metals 
from cyanide solutions by the use of zinc in an "extremely fine state 
of division." The patentée says he finds the best form of zinc for 
use is where it is obtained by "condensation from the metaUic vapors 
given oflf in the distillation of ziric,-^s^y, for example, the product 
from the flues and settling chambers." In the claims of the patent 
zinc dust or fume is named. The American patent to the same party, 
for which application was made February 25, 1895, and granted Feb- 
ruary 2, 1897, No. 576,173, refers to the use of metaUic zinc vapor, 
generally known as "zinc dust or fumés," In connection with the 
question discussed in this case as to the value of zinc oxide, it may be 
noted that in this patent a part of the process described consists in 
"purifying the fumes or dust of zinc of oxides." This patent includes 
the use of zinc dust purified of its oxide, and the agitation of its mix- 
ture. Defendant's Exhibit No. 11 is the EngHsh patent. No. 5,125, 
to Astley Paston Price, October 29, 1883, which is for the "extraction 
of the precious metals from their ores, and from compounds," etc. 
It provides for the use of zinc or other metals than copper in a state 
of fine division, and for the agitation of the mixture, either by the 
injection of steam, air, or by mechanical means. In the subséquent 
patent to the same party, and above referred to (No. 5,405), it is 
added to his spécifications that the zinc dust used is that which is 
known as "zinc fume," or the condensed vapor of zinc. The last 
patent, however, refers to the précipitation of copper. 

Among the publications referred to are defendant's Exhibit No. 
20, a German publication, published at Leipsic, October 17, 1890, de- 
scribing the process for the recovery of silver and gold from cyanide 
of potassium solutions, in which it is stated the'., "for precipitating 
gold, agitate the mixture with zinc dust." Defendant's Exhibit No. 
19 is also a German publication, published at Berlin, August 23, 
1890, for "the recovery of silver and gold from used cyanide of 
potassium liquids," in which the use of zinc dust shaken or stirred 
is described. This article is republished in the Scientific American 
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Supplément, at New York, January 31, 1891. Défendant'? Exhibit 
No. 21 is another German publication of October 29, 1892, in which 
it appears that gold may be recovered, from cyanide of potassium 
liquids, with the aid of zinc dustjby repeated shakings. 

Thèse various patents and publications clearly show that, long 
prior to complainant's patent, the process claimed by it wâs substan- 
tially described. It has been argued that the zinc dust named in 
some of thèse exhibits was not the article referred to in complainant's 
patent ; but the . suggestion is not well supported. Not only was it 
a well-known article, but in some of the exhibits it was especially de- 
scribed. Moreover, when an article has a known name, why, when 
that is ùsed, can there be any reason to conclude that something else 
is meant? Were this the rule, surely there could be nothing in a 
name. It need sçarcely be added that it is immaterial whether or 
not the patentée knew of thèse publications, but some of them were 
made at his own home. The law, howéVer, only provides for the 
fact of publication, and hot for the knowledge of it. Many authori- 
ties, in the argument of this case, hâve been cited, apparently pointing 
to différent conclusions. When ail the facts concerning them, and 
the peculiar questions appertaining to the patent law, are fuUy con- 
sidered, the probabilities are that they are consistent with each other ; 
but it may be doubted that it is the province of this trial court, after 
having carefully examined, to undertake hère to fuUy review, them. 
The authorities cited by complainant concerning foreign publications 
are to the efïect that they must be so full and clear as to enable any 
person skilled in the art or science to which they appertain to prac- 
tice the invention to the same practical extent as they would be en- 
abled to do if the information were derived from a prior patent. 
Thèse publications seem to me to bç so similar to the spécifications of 
the patent that one skilled in the art would readily reach the latter 
from the suggestions of the former. 

After a most careful and laborious examination of this cause, 
being convinced that the complainant's patent is subject to the dé- 
fenses that it is an old process applied to a new use, and that it is 
anticipated by prior publications and patents, without further dis- 
cussion of the other questions raised, the conclusion is that a decree 
be, and is, ordered for défendant, with its costs. In the absence of 
counsel, some of whom réside at a distance, 40 dâys' time is given 
them, after notice of this décision, in which to take such further 
steps in the cause as any of them may désire. 
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(District Court, D. Delaware. September 18, 1901.) 

No. 594. 

QOVBBNMEKT CONTRACTOR— NeSI.IGKNOB — LiABILITT TO ThIRD PaRTT. 

A contract between the United States and contractors for the érection 
of a breakwater near the mouth of the Delaware Bay, which provides 
for the érection of a stake-light on the work in accordance with the in- 
structions of the United States engineer in charge, or his agent, and Its 
maintenance by the contractors, does not relieve the latter from liabiilty 
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to tttHiaî^hsonB 'wh<*è '^ropèrty Is dàinaged or destroyéd by f©asoii of 
the; eixtliitnili|hm«nt of tbe; llght during a stonn or hlgh wiod, where the 
C9aitl}act(^ had knowIe.^ge of Its llablUty bo to be exOnpl^ked, and In 
thé absence 9( wyprovisfbn. or Implication to be drawn frbm the con- 
tract, that, ^lien iiecessàiy for tbe protection of natlgatlon, the con- 
tràctoirs àhdHld not^lac© on the work lia course of construction other 
Ilighta thantthose mentloned in the contract or prescrlbed by the govern- 
ment officers In charge, 
d Samk. . ■. 

Thé in^asùrà of the contraetnal obligation of the contractors to the 
govemmëlit aid not nétes^arlly Umlt br deflne the précise measure of 
thelr daty to thlrd persons whoae llves and property would be exposed 
to extrême péril In case of fallure to Indlcate at nlght the new construc- 
tion by the maintenance of the stakè-llght or some otbér llght at that 
point or T)y other meanà. 
a. Samb— A«iï 0* GoD. 

The accident to the steamshlp tbrough runnlng agalnst thé new con- 
struction cannot be treated as due to the act of God or vis major, as It 
dld not resuit from purely natural causes impossible by, the exercise of 
reasonable diligence an'd clrcumspectlon to havé been percelved and 
thereforé unreasoliable to guard agalnst! 

4. SaMB— DUTIBS— LlGHliB. 

Reasonable care and Tlgllanee requlred the contractors to guard 
agalnst probable conséquences of the extlngulshment of the llght or Its 
fallure to bum at nlght, and, whlle owlng to the condition of the wlnd 
or water It may havé been Impracticable promptly to rè-Ilght the lantern 
whenever the llght was blown out lu a storm or hlgh Wlnd, the con- 
ttactors should, In vlewbf the great dafager to llfe and property result- 
; Ing from diirknêss a:t that POtot, haTe elther erected ^n eleotrlc llght 
. enclosed In a lens slmllar-to that prescrlbed by the.government offlcers 
In charge, whlch could hâve been opérated from shore In case of the ex- 
tlngulshment bf the stake-Ilght, or bave made such disposition of thelr 
floatlng plant as to wam Teasels away from the new construction. 

3. PiLOTS— Cabb Rbqcibéd. 

PUots whose vocation la to controlthe course of vessels Into and out of 
the Pelawarepay and rl-^^er and thelr anohorage thereln, are requlred to 
exercise the care and sklll ot rlVer and hairbor pUots, and are chargeable 
wlth knowledge of natural objecta on shore and the obstacles to naviga- 
tion, and of the slgnlflcance of flxed and permanent llghts. 

8, MuïtJAii Nboliobnce. 

; Seld, that on the facts there was fault on both sides, and the libelant 
Is entltled'to recover ônly oue-balf of the damages and Costa. 

ÔSylIàbus by the Court) 

In Admiralty. 
John F. Lewis and Francis C. Adler, for libelant. 
Hai-ry Emmons, Anthony Higgins, and H. Galbraîth Ward, for 
respondents. 

BRADFORD, District Judge. The libel in this case is in per- 
sonam and was fàled by Albert Harrison, master of the British steam- 
ship Glenochil, against Eugène Hughes, James Hughes, Charles 
Hughes and Aiison M. Bangs, trading as Hughes Brothers and 
Bangs, to recover damages for injuries, sustained by that vessel 
through running upon the new breakwater ofï Lewes, near the 
mouth of Delaware Bay, about i o'Clock in the morning of November 
30, 1897. At the tîme of the accident the new breakwater, extension 
to the breakwater, or harbor of refuge, as it is indifïerently termed, 
was in course of construction by the défendants, under a contract be- 
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tween Major C, W. Raymond of the corps of engineers of the United 
States army, açting for and in behalf of the United States, as party 
of the fîrst part, and the défendants as parties of the second part. 
The contract was in writing, bore date February 5, 1897, was ap- 
proved by the chief of engineers February 20, 1897, and provided, 
among other things, as foUows: 

"The said Hughes Brothers and Bangs shall furnish the necessary plant 
and material and do ail the work , requlred for the construction of a stone 
breakwater in Delaware Bay, Delaware, in strict accordance with, and sub- 
ject to ail the conditions ànd requirements of the spécifications hereunto at- 
tached and forming a part of this agreement." 

Among the conditions and spécifications are the following; 

"(3) Maps of the locallties may be seen at this office. Bidders, or their 
authorized agents, are expected to visit the place and to make thelr own 
estimâtes of the facilities and difficultles attending the exécution of the 
work, inclnding the uncertainty of weather and ail other contlngencies," 

"(42) Description of the locallty. The site of the proposed breakwater Is 
about 214 miles north of the Delaware Breakwater Harbor, about 3 miles 
from the government pier at Lewes, Delaware, and about 10 miles from 
Cape May. • » *" 

"(56) • • • The work shall be conducted In strict accordance with in- 
structions given from time to time by the engineer offlcer In charge. • • ♦ 
Ail opérations connected with the work wiU be under the immédiate super- 
vision of assistant engineers, Inspectors or other agents of the engineer 
officer in charge, and their instructions shall be strictly observed by the 
contractor and his employés." 

"(59) The work will be commenced by the construction of the substructure 
at the upper or north-west end of the breakwater, where the mound will be 
raised to the lerel of mean low water as rapldly as possible, and over a 
length at mean low water at least 100 feet. Upon this mound a stake-light 
will be erected whlch must be thoroughly protected from lee and storms by 
depositlng very large stones around It. This light will be erected and pro- 
tected in accordance with the instructions of the engineer oflBcer In charge, 
or his agent, and It will be maintalned by the contractor as long as re- 
quired by the engineer offlcer In charge." 

"(62) Plant. The plant shall be adapted to the work and shall be kept In 
good condition at ail tlmes." 

"(65) Lights. During the progress of the work, the contractor must keep 
sultable lights, every night from sunset to sunrise, upon ail his vessels 
anchored at or In the vlcinity of the work. He must also malntaln on the 
work such lights as the engineer officer In charge may direct Thèse lights 
will be maintained at the expense of the contractor. The United States will 
not be responsible for any accident that may occur to the contractor's plant 
to passing vessels, or to any property whatever, during the progress of the 
work." 

"(70) Bidders shall further state, on the form hereto appended, and In 
accordance with the directions thereon, whether they are now or ever hâve 
been engagea on any contract or other work simllar to that which Is pro- 
posed, giving the nature and location of the work, the year or years in 
which It was done, the manner, of Its exécution, and such other information 
as will tend to show thelr ability to vlgorously and successfully prosecute 
the work requlred by thèse spécifications. Any bld not complying with 
thèse instructions will be rejected," 

The défendants in their proposai for the work, dated November 
24, 1896, among other things, said : 

"We are now engaged In constructing a stone breakwater at Point Judith, 
B. I., and a stone breakwater, also at entrance at harbor at New Haven, 
Conn. Both for the U. S. government * * • We make this proposai 
with a full knowledge of the work, ♦ * ♦•» 
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On or afeout May 3, 1897, work was commenced on the new break- 
water and âbout the same time a stake-light was placed on a mound 
or stone pile constituting its northwesterly end. On the night of 
the accident the breakwater had been partially constructed for a dis- 
tance of about 1925 feet at low water extending from the end pro- 
vided with the stake-light southeastwardly ; no other light having 
been provided for the Work prior to that time. The libel, among 
other things, cOntains the folio wing ayerment : 

"That the gtrflnding ot the sald steâinshlP upon the new breakwater aa 
aforesald was èaused by the carelessness, négligence and recklessness o( 
the said respondents, In that said new breakwater so under construction 
by said respondents as contractors as aforesaid was at and before the 
time o( th^ sald stranding of said steamship, entirely without lights to 
mark Its position and was, at Its then stage of construction, thereby ren- 
déted a dangérous obstruction t6 navigation, whlch sald absence of lightS 
and . dangerous obstruction were at the time known, or with proper dili- 
gence ought to hâve been kbown to the said respondents." 

It is admitted that at the time of the accident the stake-light was 
not burnihg. The fact that it was not then burning undoubtedly 
caused or coi^tributed to the disaster. There is, indeed, a conflict of 
évidence on, the question whether the lantern was at that time at- 
tached to the stake or mourtted on any portion of the breakwater. 
Oh careful examination of the évidence I am satisfied that it was at 
the time attàched to the stâke, propefly trimmed and furnished with 
oil, but that the light had been extinguished, probably by the strong 
wind then prevailing from the northwest in connection with the defec- 
tivç and négligent rtianner in which thé lantern was mounted on the 
stakel Il.was a Fuhck lantern, with a red lens from six to eight 
inches in diàmeter, calculated : to burn, without refilling, from eight 
to ten days, hung in the open air, by means of a ring at its top to a 
bracket of cross-piece at oi* near the top of the post or stake at the 
height of ^bout twenty-fîve feet abovehigh water. The lantern was 
lurnîshed to the défendants for use on the stake directly or indirectly 
by,tîhe engineer in charge. When the lantern was suspended from 
the bracket or cross-piece its bottom did not rest on any platform, 
nof was it otherwise prevented from swinging in the wind. When 
so swinging the lantern was liable to présent itself to the wind at such 
an angle as to allow the wind, through deflection from its dome- 
shaped top, to blow down- against and extingtiish the flame. It ap- 
pears from the évidence that prior to the disaster the lantern was on 
a nuthber of occasions extinguisheld, whîle it should hâve been burn- 
ing. The witness Hasskarl who waa a government inspector in 
charge of the work on the new breakwater testifîed as follows: 

"X 87. About hpTV many tlmes dld yoù notice the light on the upper end 
of the new breakwater out before the Glenochll went ashore? A. I found 
It out, and notlced it out, but I cannot tell you how often.. I do not know 
that I kept any track of It * * * X 93. Do you know what the diffl- 
culty was with that old lantern? A. Difficulty? X 84. Yes. Didn't It 
smoke and show very dlmly, and sometimes go outî A- Yes, It did ail that, 
I think." 

Hasskarl, in an officiai communication to the engineer in charge, 
dated Gctober 17, 1898, says of the stake-light in question or a lan- 
tern similar to it in position, sizé, construction and adjustmerit : 
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"The light at the upper end of the work frequently goes out, or Is blown 
ont durlDg storms, and therefore cannot be considered a reliable light." 

The insufficiency of the stake-light as originally adjusted was, after 
the accident, recognized by the government and steps were taken to 
remedy the evil. The chairman of the light house board in an officiai 
communication to the chief of engineers, dated December 6, 1898, 
says in part : 

"The board then reached the conclusion, after careful examination, that 
the temporary lights on the extension to the break water should be standard 
lens lanterns of the light house board known as Funck tubular lauterns with 
pressed glass lens, red in color, and that they should be set upon rigid plat- 
forms on posts whleh should be strongly braced laterally, at the présent 
height of 25 feet" 

The engineer in charge December 19, 1898, indorsed the communi- 
cation as foUows : 

"The temporary lanterns now and heretofore shown on the extension to 
the breakwater are standard lens lanterns of the light house board, known 
as the Funck tubular lanterns wlth pressed glass lenses red In color as 
within recommended. It is proposed to set them on rigid platf orms as soon 
as possible." 

Hasskarl in an officiai communication to the engineer in charge, 
dated January 3, 1899, says : 

"I hâve the honor to report that the lights on the Harbor of Kefuge were 
to-day changed from their former positions on brackets to rigid platforms 
on posts 25 feet above high water, and their présent positions comply in 
every respect with the recommendations made by the light house board con- 
tained In a letter addressed to the chief of engineers under date of Decem- 
ber 6, 1898." 

AU of the correspondence above mentioned was admitted in évi- 
dence without objection. There is no évidence that after the lan- 
terns had been attached to rigid platforms the light was extinguished 
by winds or storms. But the question to be decided on this branch of 
the case is, not whether the officers of the government charged with 
the duty of properly lighting the new breakwater during the progress 
of the work or of furnishing means to that end, were guilty of action- 
able négligence in failing, before the accident and after Hasskarl 
had bëcome aware of the liability of the original stake-light to be 
extinguished during storms or high winds while the lantern was 
swinging in the open air, to guard against such a resuit by adopting 
the obvious précaution, so tardily resorted to, of placing the original 
stake-light on a rigid platform not subject to latéral motion. Nor is 
it necessary to go into the vexed question how far contractors, enter- 
ing into government contracts prescribing or authorizing subordinate 
officers to prescribe négligent and dangerous methods or instru- 
mentalities for the making of a public improvement, can be held fia- 
ble by third persons injured by the employment of such methods or 
instrumentàlities. The question now to be decided is whether the 
défendants were guilty of actionable négligence toward the libelant, 
causing or contributing to the accident. The new breakwater in 
course of construction when not properly Hghted was an obstruction 
extremely dangerous to shipping and, in the language of one of the 
officiai communications in évidence, "a greater menace to navigation 
than it can ever be in the future, from the fact that it is unknown to 
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strangers and npt delineated on charts generally of > that/ locality." 
The def(^ri(iànts,.without qualification or condition, undertook in their 
contract to maintain the original stake-light at the northwesterly 
end of the work, properly burning. Spécification 59 of tlie contract 
pr.ovides : 

"Thia llght wiU be ereqtçd and protected lu aecordance wlth the instruc- 
tions of the englneer 6ffleer In charge, or hls agent, and It wlU be main- 
talned by the contracter as long as requlred by the engineér officer In 
charge." 

Spécification 65 alsô provides with respect to the duty of the de- 
fendants, therein termed the contfactor : 

"He must also maîntaln on the work such Ughts as the englneer offleer 
in charge may direct. Thèse Ughts wlU be maintained at the expeuse of the 
eontractor." 

Under thèse provisions the duty of the défendants was not merely 
to maintain lanterns in the required positions, but lanterns properly 
trimmed a.xi^ hrlghûy burning during the hours of darkness. It is 
contended, however, on the part of the défendants that the extin- 
guishment of the stake-light by the wind on the night of the accident 
was an act of God for the conséquences of which they are in no 
manner liable. As BetWeen the parties to an express contract the act 
of God or vis major furnishes no excuse for the non-performance of 
what one has by the contract unconditionally bound hjmself to do. 
But the stranding of the Glenochil on the new breakwater was in no 
legitimate sensé attributable to the act of God or vis major. It is 
true that the stake-light, improperly adjusted, was extinguished by 
the wind, as a burning and unprotected candie would be blown out in 
a draught, but it cannot in its relation to the accident be held the act 
of God. The accident was not "one which could not haVe been pre- 
vented by human efifort, sagacity and care" (The Majestic, 166 U. S. 
375. 388. 17 Sup. Ct. 597, 603, 41 L,. Ed. 1039, 1044), nor was it one 
arising from purely natural causes impossible by the exercise of rea- 
sonable diligence and circumspection to hâve been perceived and 
therefore unreasonable to guard against. The contractors were 
chargeable under their contract with knowledge of "the facilities 
and difficulties attending the exécution of the work, including the 
uncertainty of weather and ail other contingencies", and made their 
proposai "with a fuU knowledge of the work." They also had knOwl- 
edge or are presumed to hâve had knowledge before the accident 
that the stake-light was liable to be extinguished during storms or 
high winds. It had gone out several times during the progress of the 
work and while it was unquestionably their duty to observe whether 
it continued to burn. It is further contended on the part of the dé- 
fendants that they had no authority under their contract with the 
gbvernment to erect and maintain other lights on the work than 
those directed by the government oflficers in chàirge, and that it would 
hâve been improper for them so to do. But this court is not pre- 
pared to hold that the measure of their contractual obligation to the 
government necessarily limited OT defined the précise measure of 
their duty to third' persons, whose lives and property would be ex- 
posed to ex:treme péril, in case of failure to indicate at night the 
northwesterly end of the breakwater by the maintenance of the stake- 
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light, or some other light at that point, or by otfier means. They 
owed a duty to such third persons independently of their contractual 
obligations. They could not in reckless disregard of the lives and 
property of others shield themselves from accountability for destruc- 
tion of life or property on the ground that the stake-light was ex- 
tinguished by a force of nature over which they had no control, if 
by the exercise of reasonable care and précaution they could hâve 
adopted proper means to avert the calamity. There is no provision 
in or implication to be drawn from the contract that, when necessary 
for the protection of navigation, the défendants should not place on 
the work in course of construction other lights than those mentioned 
in the contract or prescribed by the government ofKcers in charge. 
Such a prohibition would hâve been inconsistent with the manifest 
purpose of the contract that to avoid disaster to persons or property 
the upper end of the breakwater should be properly lighted. For 
this purpose the défendants undertook to maintain the stake-light 
at that point. As before stated, they were before the accident 
chargeable with knowledge of "the uncertainty of the weather" and 
of the fact that the stake-light was liable to be extinguished during 
storms or high winds. Reasonable care and vigilance required them 
to guard against the probable conséquences of the extinguishment 
of the light or its failure to burn at night. While owing to the condi- 
tion of the wind or water it may hâve been impracticable promptly 
to re-light the lantern whenever the light was blown out in a storm 
or high wind, no reason is perceived why the défendants should not, 
in view of the great danger resulting from darkness at that point, 
hâve either there erected an electric light enclosed in a red lens 
which could hâve been operated from shore in case of the extinguish- 
ment of the stake-light, or hâve made such disposition of their float- 
ing plant as to warn vessels away from the new breakwater. In 
omitting to resort to such or other précautions they failed to exer- 
cise the degree of care which the law demanded of them and were 
guilty of fault proximately causing or contributing to the accident. 
The question remains whether the Glenochil was not also in fault. 
She was in charge of a Pennsylvania pilot for the Delaware river and 
bay. There is a broad distinction between an océan pilot, who is 
compelled to direct the course of a ship mainly by compass, reckoning 
and astronomical observations, and a river pilot who relies not so 
much upon the compass as his familiarity with the natural objects and 
lights along the river. In Atlee v. Packet Co., 21 Wall. 389, 396, 22 
L. Ed. 619, 621, Mr. Justice Miller, delivering the opinion of the 
court, said : 

"The character of the sklU and knowledge required of a pilot In charge 
of a vessel on the rlvers of the country Is very différent from that which 
enables a navigator to carry hls vessel safely on the océan. In this latter 
case a knowledge of the mies of navigation, with charts which disclose the 
places of hidden rocks, dangerons shores, or other dangers of the way, are 
the main éléments of his knowledge and skiU, guided as he is in hls course 
by the compass, by the reckoning, and the observations of the heavenly 
bodies, obtalned by the use of proper instruments. It is by thèse he dé- 
termines his locallty and is made aware of the dangers of such locallty If 
any exist But the pilot of a river steamer, like the harbor pilot, is selected 
for his Personal knowledge of the topography through which he steers his 
vessel. In the long course of a thousand miles in one of thèse rivera, be 
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must be famlllar with the appearance of the shore on each slde of the river 
as lie goes atong. Its banks, towns, its landings, Its houses and-treçs, and 
ItB ppenlngs between ,tre,es, are ail landmarks by which be steers bis viessel. 
The compass is of little use to hlm. He must know wbere the navigable 
channel Is, In Its relation to ail thèse external objects, especlally io the 
night He must also bé famillar wlth ail dangers that are perinanently 
erected In the course of ,the river, as sand-bairs, snags, sunkçn rocks or trees, 
or a1>î^ndoned vessels or , barges. Ail thls he must know and remember and 
a.yoid. To,4o ^^^ ^'^ must bè constantly ihformed of changes In t'he current 
d^ the river, of sand-bàrs newiy made, of logs or snags, or other objects 
né-Wly presented, agàlnst whleh hls Vessel mlght be injured. * * * It 
njKy b© «ald that thls ife exaetlng a veiy high order of ability In a pilot. 
But^h^n we conslder the value of the lives and property ppmmitted to their 
conlârol, for in, thls they are absolute masters, the hlgh' compensation they 
rçjîeiye, and the care whlch icongreSs has taken to seciire by rlgid and fré- 
quent eXathlnations and renèwal of Ucenses, thls very class of sklU, we do 
not thlnk w* flx the standard too high." 

This îanguage clearly is applicable to pilots whosè vocation is to 
control tiiè course of vessels into and out of the Delaware bay and 
river ând thelr anchorage thereih. L,ike river and harbor pilots, they 
are chargeable with knowledge of natural objects on shore and the 
tobstacles to navigation, and of the significance of fixed or permanent 
lights. The pilot in charge of the Glénochil had large expérience in 
his calling. For some fifteen Of sixteen years he had been engaged 
in piloting steam and saiUng vessels of ail sizes into and out of the 
Delaware bay and river. He was thoroughly familiar with the rela- 
tive positions of the old and new breakwater, with their distance 
apart, with the stake-light on the latter, and with the range and other 
lights visible in that locality. He boarded the Glénochil a short dis- 
tance outside of the capes about or shortly after midnight ; that ves- 
selbeittg bound to the old breakwater for orders and intended to 
anchor there for that ptirpose. When the proposed anchorage was 
reached "just outside of the old breakwater" the master ordered that 
the starboard anchor be let go. This order was not carried out 
owing to the jamming, or fouling of the windlass. At this time and 
tintil the accident therfe was a strong wind from the northwest. The 
night, however, was clear, not only the stars, but the range and other 
fixed lights capable of being seen in that locality, being distinctlji 
Srtsible. Upon the failure of the starboard anchor to drop, owing to 
the défective condition of the windlass, the master directed that the 
Gletiochîl be put to sea, in order that préparations might be made for 
the use of the port arichot. The pilot forthwith ordered the helm 
ported and the Glénochil swung to starboard under a full head of 
steam ; and being light and the direction of the wind being against 
her starboard bow, She fâiled to swing to starboard with sufficient 
speed to clear the new breakwater, with the resuit that she ran 
against ahd on the same, thereby receiving the damage complained 
bf. There is some expert évidence to the effect thati owing to her 
lightness and the direction and force of the wind, it was impracticable 
for her to swing under a port helm from the proposed anchorage 
clear of the new breakwater. If this be a fact, of which I hâve con- 
sîde;rable dovifet on the évidence as a whole, the pilot was chargeable 
with knowledge of it, and, knowihg the position of the new break- 
water relatively to the old and the distance between them, he should 
hâve 30 regulated her movements as to avoid the disaster, there being 
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an abundance of sea room for that purpose, as hereinafter stated. 
Although aware of the fact that the upper eiid of the work was pro- 
vided with a stake-light it does not satisfactorily appear from his 
évidence, or from any other évidence in the case, when he iîrst looked 
for that light or ascertained that it was not burning. On his own 
showing the pilot convicts himself of gross neghgence or incom- 
petency directly contributing to the accident. He testifies in part as 
follows : 

"Q. Was the place selected by you to anchor the Glenochil a proper place? 
A. Tes, sir. Q. Was it a place In which you hâve anchored other vessels? 
A. Yes, sir, many a time. • * • Q. Well, when he told you to put the 
Glenochil to sea agaln, what dld you do? A. I put the wheel to port and 
rung her up. * * * Q. Well, now, then what happened? A. Well, I 
stranded on the breakwater; I thought I was doser to the old breakwater 
than I was. * * • Q. Please state whether there was any light on th& 
upper end of the breakwater or not? A. No light at ail. Q. Are you pos- 
itive about that? A. Yes, sir. Q. What kind of a night was it with respect 
to seeing lights? A. Why it was a right nlce night to see lights. • * * 
Q. Please state whether there was anything in the character of the night, 
that night, which would hâve prevented you seeing a light upon the upper 
end of the breakwater had one been there? A. Nothing at ail, sir. * » * 
Q. Had you been by the new breakwater frequently or not? A. Yes, sir. 
Q. Did you know where It was? A. Yes, sir. Q. Well, if you knew where 
the new breakwater was, why didn't you avold it? A. Well, if there had 
been a light there, we could hâve avoided it, but there was no light at ail. 
• * • XQ. Hâve you any recollection as to how long that light had been 
showing on the new breakwater before you had this accident? A. Yes, sir. 
Well, it was there quite a while oiï and on. * • * XQ. How near to the 
old breakwater do you judge you were, when you gave the order to let go 
the anchor? A. About three quarters of a mile, probably a little further I 
judge. XQ. And it was that distance which you say you were mistaken in? 
A. Mistaken? XQ. Didn't you say you thought you were mistaken In sup- 
posing that you were so close to the breakwater when you gave the order 
to let go the anchor? A. No, sir. XQ. Then, do you still state you were 
about three quarters of a mile from the old breakwater when you gave 
the Word to let go the anchor? A. Yes, sir. XQ. That Is your présent 
judgment? A. Yes, sir. XQ. That was your judgment at the time you 
gave the order? A. Yes, sir. XQ. Do you know of any reason to change 
that judgment? A. No, sir. • * * xQ. Mr. Bennett, how far Is It 
in a straight line from the old breakwater to the new breakwater, as 
far as the new breakwater was sticking up above the surface at low tide 
in November last? A. I should judge about two miles. • » * XQ. 
When you gave the order to port the wheel, I judge from the distance 
that you hâve told me that you were ofC, you had about a mile and a 
quarter of clear water to turn around in, is that about right? A. Yes. 
sir; but I was deceived in my judgment. XQ. Now, think about it, and 
tell me how near you were actually to the new breakwater when you 
gave the order to port the wheel? A. Weli, I couldn't, I judged I was that 
distance from the old breakwater, and I judged wrong. • * • XQ. That 
was a mistake, wasn't It, Mr. Bennett, that you had as much as a mile and 
a quarter of clear water to tum around in? A. Oh, certainly, it was a mis- 
take. * * * XQ. Are you able to make a judgment how far ofif, In your 
best judgment, you were from the new breakwater when you gave the order 
to port your wheel? A. No, sir. I couldn't, because I don't know. XQ. 
Now, when you heard that hall from the forecastle you didn't suppose you 
were any where near this new breakwater, did you? A. No, sir. XQ. Didn't 
you think the new breakwater was half a mile or so over to your port side? 
A. I thought thè breakwater was further oflC, I judged that I could come 
ont clear. * , i" * XQ. You hadn't any more expectation of hitting the 
new breakwater, the stone pile, that night than you hâve to-dayî A. No, 
sir'; not a bit. XQ. You didn't suppose that you were within half a mile 
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of Itî A. I didn't suppose I was \vithln. a mile of It. XQ. Well, had 
yOU been looklng for that ted llght on' the stone plie? A. I had been previ- 
ous. I had been looklng for It that nlgM. * • * XQ. Do you recoïlect 
looklng tor tthat red llght on the stone plie? A. Yes, sir. XQ. When dld 
yctUtlook fop it? A. I looked for It as I was turning the shlp around. XQ. 
You dld net see It? A. No, sir. XQ. You didn't think that was anything 
remarkàblé? A. Yes, sir; because It was publlshed to be put there. XQ. 
You didn't see it; didn't that make any change in your navigation? A. 
No, slri Why how could that make any change? Then It was too late 
to make any change. I didn't see it. XQ. You mean it was too late 
when you thought to look for the llght? A. I looked for the light as I 
trled to turn the steamer; I wâs too close to the breakwater. XQ. You 
didn't thlnk to look for the llght untll you were that nèar, that It was 
too late? A. Oh, yes, sir; I îooked for the llght. If a llght had been there, 
I could hâve reversed the ehglnes and wouldn't hâve hit XQ. Now, Mr. 
Bennett, what I am asklng you is whether you recoïlect looklng for that 
llght when you flrst started to lurn around the Glenochil? A. Yes, sîr. 
XQ. Well, nW you told me It was ten minutes before you hit, wasn't it? 
A. I suppose It was; somewheres around there. • • • XQ. And you 
didn't see if? ' A. No, sir. XQ. And it was a good nlght for seeing lights, 
and you saw ail the other lights around you? A. Yes, sir. • * * XQ. 
Well, Mr. Bennett, didn't you thlnk your judgment was good enough to keep 
clear of that stone pile, even If you didn't see the llght? A. Well, if I had 
known there was no light there. XQ. You knew that there was no llght 
there that nlght? A. I didn't know untll I got in there. XQ. You knew 
that you didn't see any llght there that night? A. Yes, sir. XQ. For ten 
minutes before you hit? A. No, sir; I didn't say that. XQ. Didn't you say 
that you were looklng for thàt light when you gave the order to port the 
wheelî A. No, sir; I dld not XQ. You don't remember saylng that? A. 
No, sir. XQ. Wdl, now, how long after you gave the order to port the 
wheel do you thlnk, that you dld look for that lantem? A. I couldn't tell 
you. It was before I stniet. I know the light was goûe. I looked for the 
light, and I thought I had pïenty of room to come around. XQ. Did you 
look for the light before you heard the hall froni the forecastle? A. Yes, 
sir. XQ. How long before? A. Why, it wasn't no tlme. I hadn't gotten 
my glasses down; XQ. You were Just looklng for thé llght when you heard 
the hall froih thé forecastle? A. No, sir. Hold on, I am golng too fast. 
No, I looked fdr the light, and afterwards I heard the hall, because I thought 
I had plenty of room. XQ. You had be^n looklng for the light through your 
glasses? A. Yes, sir. XQ. And Just as you took your glasses down, you 
heard thls hall? A. Oh, no; It Was a little whlle afterwards I heard the 
hall. XQ. Well as much as two seconds? A. Oh, yes, sir; it was a long 
whlle» I couldn't tell you how long It was. • * * XQ. What I under- 
stand you to say now, Mr. Bennett, that you looked for the llght once, a 
little or some whlle before you heard the hall from the forecastle? A. Oh, 
yes; qûite a whlle before I heard the hall. XQ. And you looked through 
the glasses? A. Yes, sir. XQ. And you didn't see it? A. No, sir. XQ. 
But you thought you were glvlng the stone plie a good berth, anyhow? A. 
Yes, sir. XQ. So you went âhead? A. Yes, sir. Certalnly if the light had 
been there, there would hâve been no trouble at ail. • * » XQ. How 
long before you struck the stone plie in your best présent judgment, was it 
that you noticed that there was no llght on the stone pile? A. Qulte a whlle 
as I said before. • • • XQ. Do you thlnk it was as much as three min- 
ute»? A. I thlnk it was as much as four minutes. XQ. That is your best 
judgment? A. Yes, sir. XQ. Four minutes? A. Yes, flve minutes. XQ. 
WiU you stick at flve minutée? A. Yes, sir. XQ. Then it was flve minutes 
befote you hit, that you satlsfied yourself that there was no llght on that 
stone pile? A. Yes, sir." 

It thus appears from, the testimony of the pilot that, notwithstand- 
iqg the range and other fixed lights which should fuUy hâve informed 
him, he was in sûbstantial error as to the distance of the proposed 
anchorage from the old breakwater; that, knowing the Glenochil 
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was light and the wind on her starboard bow, he ported her helm in 
an attempt to swing her to starboard and clear the new breakwater 
on his way to sea for the purposé of gaining time to prépare for the 
lowering of the port anchor ; that he knew the distance of the new 
from the old breakwater ; that at the proposed anchorage the stake- 
light on the upper end of the new breakwater if burning would hâve 
been distinctly visible ; that had he known at the time that the stake- 
Ught was not burning he could hâve avoided the new breakwater; 
that he did not look for that light or ascertain that it had been extin- 
guished until several minutes after the helm was ported or until very 
shortly before the accident ; that he knew a light should hâve been 
burning there ; that if the light had been burning, the Glenochil could 
hâve been put full speed astern and the accident prevented ; and that 
he had satisfied himself five minutes before the Glenochil struck that 
the stake-light was not burning, yet instead of reversing, kept her on 
a port helm under a full head of steam. It is difficult to conceive of 
greater recklessness, incompetency or négligence. Further, there 
is no évidence that after it was discovered that the windlass was 
Jammed or fouled there was any necessity to put to sea or exécute 
the maneuver attempted. The Glenochil at the time in question 
drew only fifteen feet of water and the tide was about "high water 
slack." The ofificial charts used in évidence show that for a distance 
of about three miles west northwestwardly from the proposed 
anchorage there was an ample depth of water for the navigation" of 
the Glenochil even at mean low tide, and that this inner basin had a 
width of equal depth for about two miles. No reason is disclosed 
or perceived why the Glenochil under thèse circumstances should 
hâve attempted to go to sea. She could, while preparing the wind- 
lass for the lowering of her port anchor, hâve proceeded slowly up 
this basin and when proper hâve returned to the proposed anchorage 
either by going astern or by turning and heading for it. The évi- 
dence abundantly shows that there were sufficient range and other 
fixed lights to enable her to accomplish her ultimate purpose without 
resorting to the improper movements resulting in the disaster. It 
was further the duty of those in charge of the Glenochil when enter- 
ing the bay for the purpose of anchoring, with the wind so strong as 
repeatedly to extinguish her binnacle light, to see to it that she was 
in proper order to anchor, and guard against the fouling or jamming 
of her windlass. While the last point may not of itself be sufficient 
to inculpate the Glenochil, I am satisfied by the évidence as a whole 
that she was in fault, and that it proximately contributed to the acci- 
dent. Counsel for the libelant hâve referred to Casement v. Brov/n, 
148 U. S. 615, 13 Sup. Ct. 672, 37 L. Ed. 582, as establishing the 
proposition that there was no fault on the part of the Glenochil, and 
counsel for the défendants hâve referred to the same case as estab- 
lishing the proposition that the défendants are not liable. I am satis- 
fied on careful examination that the facts disclosed in that case were 
so unlike those in this, that it cannot be treated as an authority sup- 
porting either proposition. As the Glenochil as well as the défend- 
ants was in fault she is entitled to recover only one-half of the dam- 
ages and costs. Let a decree be prepared accordingly. 
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THE O. L. HALBNBBCK, 

.(District Court, S. D.New York. July 28, 1901.) 

T0O AUD Tow— GuTTiNG Tow Adrwt HT Stobm-^Liabihtt op Tua. 

Evidence consldered, and AeW sufflcleijt to establlsh the clalm that the 
action of an océan tug In cuttlug adrlft ber tow, conslsting of a dredge, 
four scows loaded wlth coâl, and a water boat, during a moderate gale 
while ofl Cape Cod, dnd allôwlng them to drift on shore withont any 
further effort to save them, was wlthout necesslty or justiflcatlon, and 
render^d heSP Ilable for tbe loss. 

In Admiralty. Proceeding for limitation of liability of tug for loss 
of tow. 

Foley (Sç Wray, for petitioners. 

Worthington Frothingham, for damage claimant. 

James J. Macklin, for Providence Washington Ins. Co. 

BROWN, District Judge. At about half past 8 o'cloclc in the even- 
ing of October 6, 1900, the master of the powerful océan steam tug O. 
h. Halenbeck, having in tow tl^e dredge Empire State, four scows 
and a water boat, bound from New York to Boston, when about 
six miles soùth of Highland Ligîit on the northern end of Cape Cod, 
and being then about two or two and one-half miles ofï shore, eut 
the whole^tow adrift in a northeast storm, in conséquence of which 
the tow drifted ashore within a couple of hours after, whereby the 
dredge suflfered damages, and the other boats became a total loss. 
A suit for the damages having been instituted against the owner of 
the Halenbeck, and other claitos existing, the above pétition for 
limitation of liabijity was filed,.ap,d the tug appraised at $31,327. The 
pétition déniés that the loss happened through any négligence on the 
part of the Ilalenbeck, while thé, answers aver that the loss arose 
frpm négligence àiid bad management, and this is the chief issue in 
thé case. 1 , , 

, After pasjsing. through Hell Gâte, the hawsers were ail lengthened 
but, so that thé dredge was ahput i,poo feet behind the tug, and the 
other boats behind the drédgé,,fbrming a single Une, were about 
600 feet apart. They were lodàed with coal. None had any motive 
po.wer of théir pwn, and the seyen men in charge of them were ail 
uppn the dredge. , Before leaving New York a code of signal whis- 
tlés was àrfahged tetween the Halenbeck and Keegan, captain of 
thé dredge, for the purposes pf cornmunication with each other as 
might be needed during, thé trip, ,the dredge haying steam for a dy- 
namo and electric lights and for her steam whistle. 

Qn the -evening previous to the loss the tug and tow had gone into 
Vineyard Haven, and on the next mprning left thère between 3 and 
4 a. m. The weather was then mild and so continued, with light 
southerly winds and a smooth ,sea, until about 4 p. m., when the 
wind hauled to the eastward and northward, with increasing hazi- 
ness, until at about 6 130 p. m. the wind was fresh from the northeast 
with a rising sea. At 7 the log says : 

"5 miles about N. of Nausett Light; wind N. E., thlclî and raining; T:30. 
wind increasing, mailing a heavy sea, pulled tow head to wind and sea; 8 
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p. m. wlnd increased to half a gale and heavy sea, still thick and raining; 
8:15 p. m. got signais from dredge to take them olï." 

The testimony of Captain Cutler and of Brainerd, pilot of the tug, 
is, that some time before 8 o'clock they had corisidered that they 
might hâve to lose the dredge on account of the heavy wind and sea; 
that they thought the dredge would founder, and that it would be bet- 
ter to let her drift ashore, as something might thereby be saved. They 
also allège that a white light was seen waving on the dredge, which 
was taken to be a calling signal; other witnesses testify to seeing 
this, and to reporting it to the captain ; one witness says it was seen 
waving i,ooo times, which, if true, would show that it was not a signal 
at ail. But though alleging this "waving" light to be understood as 
a signal, it was not until from 15 to 30 minutes afterwards, according 
to the testimony of the master and pilot, Brainerd says half an hour, 
that the hawser was eut. Up to that time none of the pre-arranged 
signal whistles had been given by either the tug or the dredge. The 
tug on cutting the hawser went on the lee sida of the dredge, head- 
ing towards her, and took the seven men from the dredge by 
means of the latter's life boat, and thereafter abandoned the tow. 
The storm was at its height at about 9 p. m., and was blowing then 
about 25 or 30 miles per hour, according to the estimate of the wit- 
nesses from Cahoon's Hollow life-saving station, and so continued 
till about II p. m., when it somewhat abated, and on the foUowing 
morning the tug found the boats ashore from two to three miles 
south of Cahoon's life-saving station, which is about 8 miles north 
of Nausett Light. 

Upon repeated examination of the testimony and considération of 
ail the circumstances, I am satisfied that the tug's abandonment of 
the tow and leaving it;to drift ashore at that time with no further 
efïort to save it, was neithèr justifiable nor excusable ; and that the 
excuses given by the tug are without foundation in fact, if not know- 
ingly fictitious. 

When the hawser was eut the dredge was in no danger of founder- 
ing or of any material injury; no call for aid had been given, no 
signal lights had been displayed, none had been waved as alleged, nor 
had any signal whistles been given, as arranged for in case of dis- 
tress ; and when the master of the dredge, on going on boàrd of the 
tug, requested her captain to put a line on the dredge again, the cap- 
tain refused to do so, and now says he refused because no one would 
go aboard the dredge to make the line fast, thoûgh he made no re- 
quest or attempt to hâve it donc, and although the captain of the 
dredge wished to go again on board to extinguish a cabin lamp, but 
was not allowed to do so. The dredge was nearly new and one of 
the staunchest on the Atlantic coast. 

The Halenbeck was one of the most powerful océan tugs, and even 
assuming, what I cannot fully crédit, that the moving white light 
was misunderstood as a signal, she cannot be justified in making 
no further attempt to préserve the tow. The master's présent state- 
ment that the tug and ail would in that case hâve gone ashore, can- 
not be verifîed and is without probability. The tug was then, he 
says, about two miles from shore, which was the usual distance. 
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There wâs not, therefore, any présent danger of going ashore. The 
dre(i|:e was not beached until at least an hour and a half afterwards, 
àrid it wôuld hâve been time enough to abandon the tow after at- 
tempts had been made to këe^) the tow off shore ahd àfter such at- 
tempts liàd been found uhsuccessful by some near àpproach to the 
beach. Thè master says that the storm did not endanger the tug ; 
and in pulUng pff shore the tug ■n^Ould always hâve been farthest off, 
her position would be approximately known by soundings, and if 
unsuccessful in keeping the tow off, which was over half a mile long, 
the tow could àt any timè when necessary hâve beèn eut loose. I 
cannot concëive that a master of reasonable prudence and nautical 
skill, had he been himself the owner 6f the tow, would for a moment 
hâve thought bî abandoning it, or of "saving" it by letting it drift on 
Cape Cbd beaçh, two miles distant, as was done in this case, without 
any further attémpt to save it. 

No doubt the northeast storm came on somewhat suddenly after 
5 p. m., and at 9 o'clock amounted to a moderate gale, with a high 
sea lasting for two or three hours. Aside from this, everything ma- 
terial in the tug's story is accompanied by such exaggerations, such 
inconsistencies and such shifting défenses, as give it throughout an 
air of unveracity that deprives it of much crédit. 

The pétition sets up, as did the answer in the previous suit, several 
important facts as alleged défenses, which are shown to be fictitious 
and false; viz. (a) that the tow by previous agreement was placed 
under the cbhtrol of the captain of the dredge ; this was disproved, 
no évidence was given to sustain it; and if true, the captain of the 
tug disregarded it in refusing to put a hawser to the tow again, as 
requested by the captain of the dredge after taking off the men ; (b) 
that by previous arrangement thé dtedge, if in danger, was to signal 
the tug by displ?:ying a red light, whereupon the tug was to go up 
and take off her men; there was nô arrangement for the display of 
any signal light, whether red or white, but only for signal whistles ; 
(c) that at about "9 p. m., when the storm had reached its height, 
the tug Avàs signaled from the dredge" (meaning evidently by a red 
light) and that it was seen that the dredge and tow would founder 
and the men be lost "unless immédiate action was taken to prevent 
it"; whereas there was no signal of any red light, the dredge had 
no red light on board; évidence was then given by the tug of a 
waving white light ; this also was untrue, as there was nothing more 
than the motion of the dredge's usual and required white light in her 
roUing and pitching; nor was it "seen" that the dredge would 
founder; there was not the least indication of foundering, and noth- 
iiig to see except spray coming over her bow doing no damage ; she 
shipped no seas, and she made no water that the siphon did not 
empty; and instead of any "immédiate action" by the tug on the 
pretended seeing ôf a waving light, no action at ail was taken in 
référence to it for à quartër or a half hour afterwards, whereas action 
would naturally hâve been taken at once, liad it been supposed to be 
a signal oifdistress. 

The évidence derived from other tows, instead of aiding, weakens 
the tug's évidence. The tug Wrestler, a much smaller tug with canal 
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boats in tow bound for Boston, was about two hours in advance of 
the Halenbeck. She might hâve put into Provincetown, a safe har- 
bor ; but instead of doing so, she kept on throughout the storm, and 
though driven somewhat out of her course, she arrivéd safely without 
any foundering of her tow, or material damage, but with only the loss 
of some movable articles on deck. The boats of her tow had but 
two feet freeboard, while the dredge had five feet in the waist and 
over six feet at each end, with additional stout planking ahead. The 
petitioner's witness Carlson, who was on the tow Blackbird, an old 
boat with but two feet freeboard and which put into Provincetown, 
said his boat "could stand the increased wind and more outside." 
The dredge was a vastly stronger boat than any boat in the Wrestler's 
tow. 

The évidence as to the Wrestler's towing shows how groundless 
is the ,testimony of the master that by going on With the dredge he 
would hâve "pulled her under and sunk her, losing both dredge and 
men." The captain testified that the dredge had only about six 
inches freeboard, and the above statement may hâve been based in 
part upon that supposition. She had in fact, as above stated, over 
six feet freeboard in front, and the captain's error, if real, was grossly 
négligent and inexcusable. 

The hawser was eut, moreover, without any such signais as had 
been prearranged, and without any previous attempt at communica- 
tion with the dredge to àscertain her condition or need; and after 
the men virere taken ofï, no inquiry of that kind was made, no consul- 
tation with the dredge captain was had, and his réquest to take a line 
to the tow was utiheeded. I discrédit the testinidny that the dredge 
captain proposed to go back to set fîre to the dredge in order to col- 
lect the los§ under a fire insurance policy. 

Much of the testimony as to the height of the seas, and the force 
of the wind, are obviously gross exaggerationSi The log entry at 
8 p. m. showing then only "half a gale," and the statements of the 
men at the life-saving stations, satisfy me that at its height the wind 
was but a moderate gale, such as the tow was able to go through 
without material har m. Up to the time the hawser was eut, men were 
walking on the deck of the dredge, and loose articles, such as dishes, 
bottles and;;^ lamp, stood unfastened upon the supper table, and her 
captain had no fears for her safety. The tow was then about six 
miles from Highland Light. The tide ran northward about one and 
one-half miles per hour, and it was at least an hour and a half before 
the tow drifted to the beach without having any help from the tug 
against the fuU force of the wind broadside on; so that had the 
Halenbeck again put a line on the tow, as requested, and continued 
pulling as she ought to hâve done, I think there can be no reasonable 
doubt, nôt only that the drifting landwards would hâve been very 
greatly delayed, if not completely prevented, but that with the favor- 
ing tide the tug would in two hours hâve clearèd Highland Light, 
only six miles distant, and thereafter hâve had no further difficulty. 
It is not necessary for the défense to establish this probable resuit as 
a certainty. Even if the tug be justified in first cutting loose in order 
to take off the men as a propér précaution, this is no justification for 
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theréùpôri ab'andônirig the,tow, without any reasonable investigation 
or îilquir)^ "intô Jts eondîtiQn, or any furthér attémpt made to save 
it durjilg'the considérable period available fpr.doing so. The tug 
isj thèï'^Toi'e, àtiswerable for the loss unlesS she shows that any further 
endea,vors to cotitinue towiiig wbuld cértainly hâve been useless, 
which she has not shown, and could net possibly show. 

I find, thereforé, that the tug Js liable to the extent of her appraised 
value. Beyond thàt the pétîtioner appears to be entitled to the usual 
decree in limitation 6f hisliâbility. 



SUTOLIFF V. SELIGMAN et aL 
(District Court, S. p. New ïork. July 24, 1801.) 

1. IShiPPING^ChaRT^B of LaUNCH— DEFBÇTB in MACHINBiRY. 

A steam launch was demlsed bj^ charter to be used on the Hudson 
river as a coacbing launeh for cbllëge boat crews. It was warranted 
by the owner to be In gcibd cbûditloil, and the' charterers «igaged to 
return It inthSiSame good: condition, "damage by nsual wear and tear 
excepted." In the course' of Itstfse It beeame necessary to procure a 
small boat from a former boathouse on the Harlem rlrer, and the launch 
wais sent f or It; and -whlle on the trlp It WaS dlsabled by the breaklng of 
a pin whlch connected the eccentrlc wlth the shaft of the englue. Held, 
that snich nse of the boat waa not a violation of the charter, being ger- 
mane to the ,purpose thereln speK^ti^ed, and dld not render the charterers 
l'able for tftë damages, which must be regarded as resultlng from a de- 
fect In the plii or 'machlnèry, wîiieh showed that the launch was not in 
good condltl6ii as warrantée!, ! as' WélI as wlthln the exception of usual 
wear andf tear; : itbelng show» ttfat the englneer in charge was compé- 
tent, and that the piachlnery wa^ not subjected to any unusual strain, 
but was being nsed in the ordinarypiaiiner. 

2. SAMB—CoNSTBtrCTIÔN OF ChAUTBS. 

.Where a wrltten charter dèmislng a launch contalned no stipulation 
lor the employment by the chartereîpiof any partlcular person as englneer, 
a paroi agre^ment by the charterçr tp employ a person requested by the 
owner did npt beeome a condition of the charter, nor dld his employment 
In accordançè: #ith such agreemen'| preelude the charterer from right- 
fiilly empldy'lhg. ariother competëiit^énglheer to rim thé engine on an 
occasion when 'the regular englnèèr- Was absent 
8. SAMEi^LrABiiiiTT OF Chartbbeb — Unadî'hokized Use of VeSSBIj. 

The f act that a- charterer puts th«, chartered v«ssel to a différent use 
from that apeclâed Ip the pharjter does not render him liable to the 
owner for an injury to the vessél, if It appears that the tmauthorized 
u^è' certalnly 'dld not causé or contribnte to the danjëige. 

In, ,.^miralty. Suit for breach 6î charter. 

Hardy & Shellabarger, for libelaiiît- 
Seligman & Seligman, for respondèflts. 

ËROWNi District 'Judge. Thèraibove libel was fîled against the 
méïtibers of the Columbia Collège ' Union to recover the damages 
arising from thé alleged misuse in 'Rlay, 1896, of the libelant's steam 
latinch Sinbad, which was 42 feet long by Sfû feet beam and provided 
with à compbutM vertical engine oî the Herreshofif type. Only the 
dëfertdànt Seligman w^s served with procèss. 

fhè laùnçh wis let to the union by à writ'tep charter dated April 26^ 
1896, îojr two weékà itrom th&t day for the surn of $150, to be used by 
the union "for a coaching launch for the uriiversity and freshman 
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crews of Columbia Collège 6n the Hudson river," to be returned "at 
the end of the term in as good condition as àt the timeof the exécu- 
tion of the agreement, damage by usual wear and tear excepted." 

The second clause of the charter read: , "The pàrty of the second 
part (i. e. the charterers) engages thàt the launch is in good condi- 
tion," etc. The context as weli as the testimony makes it entirely 
clear that the words "second part" were written in this clause instead 
of "first part" by a clérical mistake ; and in accordance with an ôrder 
made in the cause, the charter should be treated as binding the libel- 
ant to the "good condition," that is, seaworthy condition, of the 
launch whçn delivered to the charterers. 

The charter was a charter of démise, giving ^the possession and^ 
control of the launch to the charterers, whose duty it, therefore, 'çyas 
to provide and pay for the captain and crew. Thé owner required 
the charterers, however, to employ as engineer C. L. King, (who had 
just ppt in new enginçs Under a guaranty of their su.|ficiency, and had 
been but partly paid for them) so that any defect's might be suppHed 
by him; and at the time of the charter, it is apparent, from Kihg's 
own testimony, that the éngines had not been sufïxciently used to 
bring them into assured perfect running condition. The boat was 
accordingly used under King as engineer for coaching purposes, 
from the new Columbia boathouse at ii6th street and North river, 
the hours arranged for King's attendance being from 3 p. m. to 8. 
On the 8th day of May, the loth day of the charter, the union being 
in want of a small boàt ànd oars remaining at its former boathouse 
at I25th Street and Harlem river, the captain went there with the 
launch to bring thçm around to their new quarters at Ii6th street and 
North river ; and Kirig not being présent to act as engineer, the cap- 
tain employed one Crimmins as engineer for the trip. After obtain- 
ing the small boat and pars, the launch not being able to return to 
iiôth street via Spuyten Duyvil, by reason of an accident to the 
bridge there, was obliged to return via Harlem river and the Battery, 
and when opposite çoth street, thé pin Connecting thé eccentrics with 
the shaft suddenly broke, rendering the launch's engine incapable 
of running either îprward or back. There is a confiict as to the size 
and strength of the pin. King sayç it was about one and one-half 
inches long by three-fourths or five-eighths of an inch in diameter 
with a screw thread turned upon it. The respondents' witness says 
it was three-eighths of an inch in diameter and too weak. After 
some examination by the captain and engineer, no means of repair 
being athand, andefïqrts to bring the launch to shore being inef- 
fectuai, she was taken in tow by à steam tug and brought first to 
Astoria ferry, and afterwards to her previous moorings near 'King's 
office at the Atlantic basin, whence she was first taken atid -where she 
had been several times sent for repairs during the charter. A claim 
for salvage was made upon the owner, to avoid which her agent sent 
the launch to New Je:;sey, but she was there attached and a decree for 
$30 salvage and $227.50 costs was subsçqueritly rendered against her. 
The présent libel claims payment of thèse dariiages, as well as addi- 
tional sums for cpunsel fées and marshal's fées, repairs and demur- 
rage, amounting in ail to, $1,136.50. 

lioF.—se M 
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TJl|ç>ri..^U the çvidence and çircupstajnces, I do nqt think.the libel- 
aiit is ' çnéitléa tp .f^coVer. I regà^rd tltie vireight df proof as establish- 
ing'in^t;|^çiçhçy;'or defêd^ în thé maçhinëfy as th^ cause ofthe bi'eak- 
down oii t&Sth, as wéÙ as of the repëated repait-'S to the éngine that 
were rettÇiired' duf îng the preVious use of the fàunch under 

the c^iàr^èr; àhd thât éhere w^â iïô;^tiegligeiice or misuSê of the 
launch, ôrof her engitlës, ôti thè trip to the Harlem riVfer on the 8th 
day bî My, arid that thé bréâkdo-vyn was hot èaused by any fault for 
whiQli i|ip respondentâ are,' answetâble. The inconsistehcies and 
contradictions; in the teètimony 'of S'utclifï and; Kihg, the latter's 
grbssly' diftererit statementà on: the présent trial ànd. in the salvage 
suit, and his évident interest in thé reSuh, detract very gt;eàtly from 
the crédit to be given their testimpny wh.en conf radictéd, as it is hère, 
on almost every material point. ' 

There tvaS no requirement in the written charter that King should 
act as engiftéér, and no stipulation, thèrefore, can be ingrafted upon 
the charter by pàrol, as a condition or as a wafranty; and if King 
was employed as the regùlar engineer, in accordance wîth an outside 
request or agreement, that did not exclude the rightful occasiortal 
employaient pf aiiy other compétent ehgineer whèn Kihg was not 
présent. ,'..;■. 

The trip to the former bOathouse at iiôth street andHarlem river 
in,ordef to procure thé sttiall boat and oars needéd for côaching pur- 
péses, was so germane and ïncidental to thç express pufpose of the 
charter, âs.'tpconstitute no violation of its gênerai provision. The 
évidence also shows çonclusiyely, aë it seenls tô me, that the break- 
doWn arpçé frpim causes haying nothing tp do with the locality where 
the brie^dpWh pççurred J but that it arose, as I havé said, from insuf- 
fîciéHcy o,f défecis in pîti or machitiery, and that the same resûlt must 
hâve sôon occurred on tjié Hudson river, had it not Pccurred on the 
Hsirlèm. 'Seé. Strpng v: Û*. S., 154 U. :S. 632, 14 Sup. Ct. 1182, 24 
V.Zd. 664 ; ï/illéy'y: ppûbléday, 7 Q, B. Dîv. 510 ; Maghee v. Trans- 
poriatibn Co.,, 45 N. % 514, 6 Am. ïlet); 124; Lewis v. Smith, 107 
MaëS. 334; s Àm. & B^ng. Çtlç. Law (2d Éd.) 422-42^1 Wo doubt the, 
biifdén of proof would rest upon the réâppndents tb show this satis- 
fàctprily, if the trip in thé Harlem river weré deemed to be a breach 
of the charter. But I thinlc he has sustained this burden. Crimmins 
was a perfectiy compétent engîneér for this trip. He understood 
thé engine a'nd its workirig; and nothing occurred on the trip to 
require spécial expert work. The/eyidençe is also explicit and tm- 
côntràdicted that the machinery on .this trip had been .working 
smôothly for twp hours ; that there was nothing unusual iil the cir- 
cuttistances, and that the riiachinéry had not béèn ,méddlect with in 
any wây, a,nd,tTtàt there wa's no strain of ariy kindto Cause the sudden 
breaking pf thé pin, although abôut'two miles above the engine was 
slôwèd to allow another boat td'paSs. 

King testifiés : 

"TJie, only thlng that I could say that could hâve broke that engine was 
reverèing the fehglne under full head of steam • • • very bad practice. 
In casés ol collision tfo do It, but not otherwisé." 

Later hé testîfied that dr'opping a topl in the rhachinery might 
cause it. Both those causes are, howèver, clearly negatived by the 
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testimony. Nothing was dropped in the machinery, and the engine 
was not reversed at ail. Twiggs, a licensed marine engineer, more- 
over, testifies that reversai causes no strain on that pin. King testi- 
fies that in ordinary use for coaching, the engine has constantly 
to be started suddenly at full speed, which is a strain on the ma- 
chinery; and this testimony, with the testimony as to the lightness of 
the pin, the previous fréquent need of repairs and the absence of any 
strain or spécifie cause at the time of the accident, convince me that 
the breaking of the pin arose solely from îts own insufficiency in con- 
nection with the other machinery, and not from any improper use 
of the launch in the Harlem river. In other words the launch was 
not "in good condition," nor sufHcient or seaworthy for the purposes 
for which it was chartered, and this was the only cause of the acci- 
dent. This was a breach of the libelant's obligation, and also 
brought the damage within the charter exception of "usual wear and 
tear," since the launch had nothing but the usual wear and use ; and 
breakage from insufSciency while in only ordinary use, is within that 
exception. Hess v. Newcomer, 7 Md. 325, 339. 

King testiiîed that he examined the broken pin and that it had ne 
flaw; but it appeared that this examination was but for a moment 
and of the most cursory character, and not at ail sufficient to be ac- 
cepted as a test. The pin itself has not been produced as an exhibit, 
as is commonly done in such cases ; if it was not preserved, the fail- 
ure of King to keep it, if of doubtful soundness or sufSciency, would 
not be unnatural. 

On the original argument the hearing was suspended, and permis- 
sion was given to take further testimony as to seaworthiness, etc. ; 
the witness King gave further testimony denying the competency of 
ordinary engineers to handle the Herreshoff type of engine, and 
stated some alleged instruction of the Herreshoff firm on that sub- 
ject. He was contradicted by two witnesses on the former point; 
and the latter testimony was incompétent, and should be disregarded, 
and the motion submitted on the argument for a commission to ex- 
amine the Herreshofï fîrm for the purpose of contradicting King's 
statements on the latter point, supported by their letter to the con- 
trary, subriiitted as part of the motion papers, is accordingly denied, 
as unnecessary. 

Libel dismissed, with costs. 
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.District Court, S. D. New York. August 8, 1901.) 

SHIPPING— StBCHAKTBR-^DBVIATIOH FHOM ChARTBR— LaWFUL EMPLOTMEWT. 

March 1, 1898, a Britlsh steamship was chartered for six months, to be 
employed in carrying "lawful merchandlse and passengers" between 
American ports, not further south than the river Plate, South America, ' 
the owner to provide offlcers and crew. May 31st she was subchartered 
to a newspaper eompany for one month, "to be employed In carrying 
lawful merchandlse (excluding ail injurious and unlawful cargo) within 
the United States, West Indies, and Central America. It is underatood 
boat is to be nsed as a dispatch boat, and to follow the fleet of the 
U. S. navy as closely as prudent and safe." There was no provision in 
the original charter forbidding a subcharter. Béld, that the subeharter 
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was valia, and one which the -charterer was authorized to make; the 
use of the yessel contemplated thereby belng within the terms of the 
original charter, lawful In iteelf; and not In violation of the neutrality 
laws./ 

5. Same— RioHïs OF Chabtbkbk— Bises Incident to Wak. 

, The llabillty of a time charterer of a ship to the owner Is no différent 
beeause by reasoh of the breaking out of a war after the exécution of 
tiie charter the rlsk to the vessèl Is increased, such rlsk being that of the 
owner; nor is the charterer bound to employ the vessel in the safest 
bupiiness, but he may employ it In any business which Is lawful, and not 
In • violation of the charter. 

8. SaMB— LlABILITY OF CHARTERER— LOSS THROUGH SbA PKRILS. 

The' fact that a time charterer of a vessel subchartered her, to bo 
used as a newspapei? dispatch bOat in time of war, such employment 
being lawful, and within the terms of the charter, does not render him 
liable for a loss or injury arising from sea périls, merely beeause in 
svich service she was subjécted to différent périls from those she would 
hâve encountered if she had been' employed in the carrying of cargoes. 
4. Samb. ■ ' 

As between owner and charterer, the charterer's violation of the terms 
of the-cfearter does not make him responslble for damages by marine 
périls in no way brought about by such violation. 

6. Samb— Violation of Neutraisity Laws. 

A time charterer of a British steamer, on the opening of the Spanlsh- 
American wàr, subebartered her for use as a newspaper dispatch boat; 
the subcharter providing that she should carry only lawful merchandise. 
She was at ail times i» Charge of offlcers and crew supplled by the 
owner. She took on board a nunjber of reporters, with supplies, and 
ernised off the south coast of Cuba among the American naval fleet, 
making occasional voyages to Jamaicà ànd othèr points to send dis- 
patches, and on other lawful business of the subcharterer. On her re- 
tum from one of such voyages, she was stranded, soiely by reason of 
négligent navigation, and sustalned great injury. Prevlously, by the 
conjoint action of the master and reporters on board, several small 
services of acèommodatiôn a'^id courtesy had been rendered to ofHcers 
of the American fleet and to ité lK>st)ital ship, such as taking lettèrs 
to mail» siipplylïlg lee to the hoepital ship, and on one occasion traûs- 
,, portin^ .a «mail guantity of provisions to some ununiformed Cubans on 
,. shore. ÉéM that, concedlii^ such acts to, hav.e been In violation of the 
neutrality làws, belng ûnauthorlzed by tlie subeharter and unknown to 
the charterer or subcharterer, and having'no connection with the strand- 
ing of the steamer, they dld not render the charterer liable for the loss. 

. Iti Admiralty. Libel by charterer to recover unearned charter hire 
paîd in advance, and cross libel by owner fbf damages for breach of 
charter. 

Butler, Notman, Joline & Mynderse, for charterers. 
Convers & Kirlin, for owners. 

BROWN, District Juçlge. The.above libel, filed October 12, 1899, 
and the cross libel, filed F.çbru,4ry j,,i900, grow putof a charter of 
tlie English steamship, Ely for- six months from timé of delivery, to 
the above libelants iÉowring & Archibald, made at New York on 
March i, 1898, and à subcharter by* "thë latter to the New York Jour- 
nal for one monthjrtiade May 31, i8$8, On the evèning of June 29, 
1898, while in use 'as a press dispatch boat under the subcharter, the 
steamer was stranded on the south coast of Jamaica on a coral reef 
near Rocky Point and the .voyages broken up. On the next day, the 
libelants, in ignorance of the loss, paid to the owners on account of 
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hire, in advance, the sum of $1,371.34, which the libel seeks to recover 
back, together with $1,120 for iio tons of coal on board at the time 
of the loss, and other items, niaking in ail $3,132.39. 

The cross libel seeks tp charge the charterers with the owner's 
damages from the stranding of the steamer, to the amount of 
$64,784.70, in conséquence of an alleged déviation from the charter 
party through the alleged unauthorized and unlawful employment of 
the vessel in a business outside the scope of the charter, by sending 
her with newspaper reporters as a dispatch boat to foUow ships of 
war of the United States, then at war with Spain, to visit blockaded 
ports in Cuba, and to carry dispatches from the ships of war, animais 
and goods contraband of war, and to deliver supplies to the armed 
forces of the United States and also in Cuba. 

The Ely is a steamer 200 feet long by 29^^ feet beam and 873 gross 
tons. The original charter was written upon a form headed "Fruit 
Time Charter," and provided that the steamer was — 
"To be employed in carrying lawful merchandise, Including petroleum or 
its products in cases, and passengers so far as accommodations will allow 
(accommodations for six cabin passengers) between ports In Canada * * * 
and or South America not soutli of the river Plate; * • * the owners 
to pay for provisions and wages of offlcers and crew, for engine room and 
declî stores, and to provide victuallng for passengers, ♦ * • charterers 
paying therefor at the rate of four shillings per day for each passenger 
• * * steerage or decli passengers at 35 cts. per day. 

"The charterers to pay for ail coal, port charges, &c. • • • and fol- 
the use of the vessel £580 sterling per month, in half monthly payments in 
advance; ♦ * * if vessel lost, hire not eamed to be returned. 

"The owners on expiration of the charter to pay for ail coal left in the 
bunlcers at the market priée of the port vehere she Is re-delivered to them. 

"■the captain shall prosecute the voyages with the utmost dispatch." 

The steamer was delivered to the charterers for service at Kings- 
ton, Jamaica, on April 15, 1898. Under a subcharter for a single 
voyage, she took a cargo of sugar from Guantanamo to New York; 
next a cargo of coal from New York to Vera Cruz, and thence she 
went to Montego Bay, Jamaica, where she arrived on June 2, 1898. 
On May 3ist she was subchartered to the New York Journal for one 
month at the rate of $200 per day, 

"To be employed in carryipg lawful merchandise (excluding ail injurious and 
unlawful cargo) within thè United States, West Indies and Central America. 
It is understoôd boat is to be used as a dispatch boat, and to foUow the fleet 
of the TJi S. navy as closely as prudent and safe." 

Nd copy of the charter was sent to Capt. Pearn, the master, or 
to the owner or its New York agent ; but Bowring & Archibald tele- 
graphed the foUowing instructions to the master: 

"Ely chartered time charter New York Journal for newspaper dispatches; 
delivery arrivai Jamaica. Telegraph arrivai to Dana H. CarroU, Kingston. 
Follow his orders. Do utmost give reporters comfortable quarters. Spare 
no efforts getting news and satisfactory service generally. We hâve two 
EngUsh boats chartered other newspapers giving splendid satisfaction. 
Hâve assured Journal you likewise. If satisfactory your gratuity flfty 
pounds monthly. Show this CarroU." 

CarroU, at that time in Jamaica, was a correspondent of the New 
York Sun, with which the Journal had an arrangement for the joint 
use of the Ely. Capt. Pearn on June 2d telegraphed CarroU accord- 
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ingîy àfld ^ffas înstructed ty him to proceed tô Anotta Bay, a port on 
the north coast bf Jamaicà opposite Kingston, but to clear for Key 
West, as other dispatch boats had previously done. At hoon of June 
3d the steamer reached Anotta Bay, topk Carroll on board, and by 
his directions proceeded, as tHe log states, "off Santiago de Cuba for 
war news." 

At 5 :30 a. m. of June 4th the Ely, according to the log, 
"Arrived off Santiago amongst tfie war shlps. Being a stranger several 
blank shots -wère fited at us. Noon, amongst the fleet crulsing around— 6 p. 
m. off ahore, (T miles says the englneer's log), for the nlght and lying to." 

The Anierican fleet W^is at that time blockading Santiago, and 
Guantanamo was in occupation of our military forces under Capt. 
McCalla, and used as a coaling station. On explanation of her busi- 
ness in collecting war news, the Ely had permission from Admirai 
Sàmpson and Capt. McCalla at both plaîces to come and go as she 
liked. No Cuban telegràph offices being available, the Ely was 
obliged to go to other ports in order to cable the information she 
cdllected. To report her fii"st dispatches, she returned to Kingston 
on June 6th, where Langdon Smith, a repprter for the Journal, joined 
her. From that time Smith, rather than Carroll, was reçognized as 
the représentative of the charterers in directing the ship. 

From June 3d until she stranded on June 29th, the Ely was dili- 
gently engagea in the collection of war news along the south coast 
of Cuba for the Sun and the Journal. Mr. Carroll remained on 
board of her until three ôr four days before she stranded. Her 
movements, he says, dependëd "altogetlier upon the information we 
succeeded in collecting and the time necessary to reach a cable of- 
fice." 

To forward dispatches she went three times only to Kingston, and 
two or three times to Mole St. Nicholas, Hayti. No news was al- 
lowed to be forwarded which it was important to withhold ; nor was 
the Ely the bearer of any public dispatches, although for the accorn- 
modation of the officers or men of the fleet and of the hospital ship 
Olivette, she received and mailed private letters to their friends or 
familles. 

Some other occasioiial acts, aside from her intended business were 
done as favors to the officers, or as a charity to the wounded in the 
hospital ship, such as bringing thera bananas, limes and pineapples, 
as requested, which were obtained by the captain of the Ely and paid 
for by the officers. Once or twice he let them hâve a couple ot 
barrels of potatoes from his own stock, and once sent ice to the hos- 
pital ship Olivette, specially for a wounded correspondent. On one 
occasion also Mr. Carroll reported to Capt. McCalla seeing persons 
not iii uniform on shore west of Cuantanamo raising and lowering 
a Cuban fiag; and on Capt. McCalla's request, the Ely took them 
some bags or cases of provisions from Capt. McCalla with an officer 
to identiîy them. 

During ail this time there were numerous other reporters and from 
six to eight other dispatch boats engaged in similar work at Siboney, 
and others elsewhere. The Sun alone maintained two others, the 
Journal two or three others, and the World, the Herald and the Asso- 
ciated Press, one each. 
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In the latter part of June, Mr. Hearst, the propriefor of tlie Journal 
was off Siboney, where the U. S. military forces under Gen. Shafter 
had landed, about 12 miles east of the blockading fleet at Santiago. 
Mr. Hearst had several of his editorial or reportorial staff with him, 
but had not been able to obtain passage from Key West for the 
horses needed by them, and he consequently directed the Ely to ob- 
tain at Kingston four horses or mules for their own use in following 
the army inland at Siboney. Four horses were accordingly obtained 
and shipped on the Ely at Kingston on the sgth of June, together 
with blankets, saddles and bridles for them, and also some ice, wines, 
liquors and provisions, ail for Mr. Hearst's own use. They were ail 
manifested as "stores," and, clearing for Key West as before, the Ely 
at 5 p. m. sailed to the eastward, intending to land the horses at 
Siboney. The log entries are: 

"5 p. m. steamed away for ofiE Santiago; 6:05 pllot left; 8:15 p. m. spoke 
S. S. Premier, also press boat bound to Santiago. At 8:45 full speed ahead. 
Set Co. B. N. B. compass. At 10:20 felt the ship's bottom pounding heavily. 
The engine was immediately full speed astern, but too late to avold strand- 
ing on FoUy Reef, working continuouBly to tum shlp around, but being 
agroubd aft failed." 

The place of stranding was about six miles westerly from Morant 
Point Lighthouse, and a mile or two nearer the shore than the usual 
course of vessels bound around Morant Point. From Yallah Point, 
which the Ely passed at 8:20 p. m. four miles from land, she had set 
her course E. N. E., whereas the usual course from that point is 
east until Morant Point bears north, in order to get a good ofïing on 
account of reefs and currents. Thp master had gone below an hour 
before stranding, and the mate in charge of the navigation was not 
called as a witness. There is no doubt that the stranding was due 
solely to négligent navigation in setting a course running too near 
the shore. On an inquiry by a marine board at Kingston, the master 
was suspended for three months. 

The owner tendered an abandonment of the ship to its insurers, 
which they refused to acçept. She was afterwards got oflf by the 
owner on September 4th, temporarily repaired at Kingston, taken 
thence to Newport News, and after surveys there, to Baltimore, 
where her repairs were completed on December 24th, more than two 
months after the original charter had expired. She was insured 
against both marine risks and war risks by separate policies, and the 
loss, adjusted at £8,990-6-9, was ail, except about £540 collected by 
the owner from the former policies. 

The charterers' claims for reimbursement of tljie last payment of 
charter hire in advance, and for the coal and provisions, were 
promptly presented to the owner in July, 1898. Various items were 
objected to, and delày asked until an average adjustment was had. 
This was completed August 31, 1899, upon data supplied by the 
owner, and was introduced in évidence upon the testimony of the 
owner's manager. From this it appears that there were 112 tons of 
coal remaining in the Ely's bunkers at the time of the loss, which was 
partly subsequently used by the Ely and partly thrown overboard to 
lighten the «hip, and that the owner collected insurance on that basis. 
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In tîieadjufetïnent ail tttë Items clâimed ift libelahts' Exhibit 2, makirig 
^52r'?i^> ^^t^ ^'so allowed, mfjstof which had also been approved by 
thè feiiaster. There beiiig still items in dispute, the libel was filed 
in Oçtqbèr, 1899, ^^'^ the dross libel' iîi February, 1900, as above 
stated, knd it was notuiltil; the latter date, neariy 20 months after 
the'losS, that ariy claim was ma,de that the charterers were fesponsible 
thereîoh 

I. The principal items pf the libelants' claim are abundantly proved 
viz.: ,','.,,,, ' ' 

(a) For advancé hlre,.., , ....: $1,371 34 

(b) For coal on board at time of stuandlng. ; 1,120 00 

(C) The chartetér^ adranees as per Ex. 2 stated In the Gen. Ave. 

■ a/tt i*. 171... ;..........;.. .1..... ; 25763 

(d) Same, as per Ex. S, except the Items of two and èlx sàillirigs.. 199 63 

., $2,948 60 

The items of two aiid six shillings do nqt seem to be proved. 

ir,h,e charter reqtiired the owner to pay for ail shippings fées and 
repairs, and to keep the steamer in an efficient condition, and to 
prosecute voyages with "the utmpst dispatch." To secure eflSciency 
against ail causes of delây, the subcharterers gave the master the 
unusually large gràtuity of ^50 per month. The charges for addi- 
tionalfiremen and for scalihg the boilerS /were evidently to secure 
this same "utmostdîspatch," which thé charter promised, and being 
needed for that t>ilrpose,'thpSê charges should be borné by the ship. 
The item of £$ for water 6n June i^gtli, the master suggests was for 
thé horses and heïi'Ce chargeable to the subcharterers. But evidently 
the master do.es Ilot téàtify frorn positive knoWledge, and the évidence 
does not show aiij' probabiiity thât he is correct, fîrst, because the 
wàtër requîrèd for four horses. for one or two days would be very in- 
significant in à'mouht, ànd âlsô becausè çh the call at Kingston the 
week before, there was t^he same charge ôf; £3 for water obtained at 
that time of thé sàme coinpany,when there wére no horses on board; 
and,that char^ge in Exhibit 2 \vâs allowed;in the average adjustment 
as a proper charge againët the pwner. 

■ Thé'cl^im for t)vo days* déi^y in scaling'thç bpilérs from June 22d 
to Jàné'2l|.th, is nbt I think ëstablished. li'was not a case within the 
literaï terms of the chkltef'; Jn|or ,is it within its spirit, unless the delay 
caused bythat work exçeedéd 24 hdUrs; ând no such delay appears. 
On the i^th at 6:30 p. m. the Eiy left the Mole for Guantanamo 
where she arrived at 5:30 a.., m, of the 2dth. At 2:30 she was off 
Santiago; at 8 a. n?. of tlfé 2lst she vyad , '*ste^ming west along the 
coâst"; àt nopn,'"back amôngst thé fjièét aiid troop ships;" and at 
6 p. m. '*stéahiéd a^ay for Kingston," whèré she moored at i p. m. 
of the 22d and left at 10 a. m. pf the 24th. ^herè wag therefore no 
interruption of the stèamer's work by putting, back in order to hâve 
thé boilers scaléd ; and sh'é, jvas in pott ônly 45 hours. In her other 
visît's''fà ÎCîiigston, liçr stay w,4$'frbHl ii2 ip 32 hpurs. Qri^this occa- 
siori'she iook'in stpi'es, cbal.'ârid vi'iâter''às before, and there is no 
proof, hor is it pro'bable upon the preCediflg facts, that her stay in 
Kingston was delayed by scaling neariy as'much as 24 hours. The 
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master testifies that the delay caused by scaling was only 12 hours. 
The scaling was needed at that time, as appears from the master's 
Jetter to the owner. Mr. Carroll dénies that it was donc on the 
charterers promise to pay the expense. It was a proper charge 
against the ship, as well as the painting. 

Three countercharges are to be allowed to the owner, vi?. $45 
collected by the charterers for the board of 32 passengers for two 
days ; $74.50 for victualing varions pilots and passengers brought on 
board by the reporters in June ; and $20 for fitting up stalls for the 
horses shipped on the 29th, making in ail $139.50, deducting which 
from the charterers' claims as above allowed, leaves a balance in their 
favor on thèse accounts of $2,809.10. 

As the cabin could accommodate but six passengers, the rest of 
the 22 must hâve been substantially deck passengers, and the ship 
cannot collect the full pay of one dollar per day for them as for cabin 
passengers. The sum of $45 actually collected by the charterers was 
much in excess of the rate of 35 cents per day allowed by the charter 
for deck passengers, and the steamer cannot therefore claim more 
than was collected. The other small items claimed for the owner are 
not established as debts of the charterers. 

2. The principal claim of the owner viz. for the damages caused 
by the stranding, is I think also not established. The damages 
claimed are $14,032.88 for the loss of the use of the Ely till December 
2ist when her repairs were completed, and $50,751.82 for the cost of 
the repairs. Thèse claims rest, as I understand, upon the contention 
(a) that the collection of news by hovering abput the American fleet 
and along the coast of Cuba, was a déviation from the scope of the 
charter, involving greater risks, and that this, being outside of the 
contract, made the charterers responsible for any subséquent damage 
to the vessel however caused ; (b) that the prosecution of the voyages 
for that purpose was a breach of neutrality and unlawful ; (c) that the 
incidental acts above specified, in supplying articles of food and ice to 
the naval officers and hospital ship, taking horses on board and land- 
ing some provisions on the Cuban shore, were specially breaches of 
neutrality and unlawful. 

The employment of the ship authorized by the original charter was 
without any restriction except that the cargo must be "lawful mer- 
chandise." It authorized the carriage of any lawful merchandise, 
passengers, and even live stock on deck. The heading of the form 
used, "Fruit Time Charter" is of no importance on this point. That 
form was probably selected because it contained in print many of the 
stipulations desired by the parties. The employment specified was, 
moreover, in the nature of a privilège and a restriction as respects 
cargo ; not an obligation to carry anything. The charterers might 
hâve carried passengers only; or if circumstances prevented any 
use of the vessel at ail, that would not hâve constituted a breach of 
the charter. The reporters received on board and provisioned by 
the ship were not members of the crew, and were therefore "passen- 
gers," for whom the ship was entitled to be allowed, and as I under- 
stand, has been allowed, the stipulated compensation of one dollar 
per day for victualing. 
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The stibçharter îtàelf was lawful and tib violation of the terms bï 
thé Orig^hàl charter. There was no sliipttlation in the latter forbid- 
dîng^ a subcharter, and it wàS therefore vàlid. The subcharter was 
riiade aftér the déclaration ôf war between the United States and 
Spain, and its additional express stipulation, "excluding ail injurious 
and uniawfiil cargo," was naturally more spécifie than the usual re- 
striction tp "lawful mercharidise" contained in the original charter 
made before the war. The gathering of news for the press, was a 
perfectly lawful purpose ; and the provision that this was to be done 
by followiligf'"the fleet of thé;U. S. navyi as closely as prudent and 
safe," wâS 'équally lawful. It 'ébntërtiplàtèd no violation of neutrality 
and no unlawful trade. The riewspa^er dispatches, and even the 
private letters ôf men and ofïiçers *that were mailed, were not contra- 
band, nof any violation of the Queen's proclamation of neutrality. 
The trips between Jamaica, Hayti, and the coast of Cuba, were 
within the geographical limits authorized by the original charter, and 
so far thére was neither "déviation" from the charter, nor violation 
of neutrality. 

Numeroùs cases of "déviation" are cited holding Insurance policies 
thereby invalidated; also instances of mîsuse or excessive use in 
cases of bailments. But ail of thèse présent a distinct breach of an 
essential condition of the contract. In policies of insurance, a cer- 
tain specified risk is assumed by the insurer and no risk beyond. 
That is the essential substance of the cohtract ; and consequentîy the 
moment that risk is changea by the ship's taking a différent route, or 
another tfip, the insufaticé'ceases and the. contract ends. In bail- 
ments, the misuse or excessive use is a technical conversion, but even 
in thèse cases thefe is no liàbility, if it appears that the unauthorized 
use certainly did not cause or contribute to the damage. 5 Am. & 
Eng. Enc. Law (2d Ed.) 422-424; 3 Kent, Comm. *2io; Maghee v. 
Transportation Co., 45 N. Y. 514, 6 Am. Rëp. 124; Hastings v. 
Pe{>per, 11 Piçk. 41 ; Lewis v. Smith, 107 Mass. 334; Sutcliff v. 
Seligman, iio Fed. 560. But this charter was not a contract of in- 
deriïnity against a spécifie risk, liké insurjmce, nor was it even a bail- 
ment. The charter was not a démise of the vessel. The owner ail 
the while remained in possession by the captain, officers and men who 
were appointed and paid by him and who managed her navigation ; 
the çharterers had only the right to the use of the vessel in making 
lawful voyages within the authorized geographical limits, which were 
never exceeded. The cases cited, therefore, hâve no true analogy 
to the présent. 

It is no doubt true that the risks attending thèse trips were some- 
what différent from those attending ordinary voyages in times of 
peace. But the subject of the charter contract was not sea risks, but 
sea voyages. Marine risks are an incident of ail sea voyages, and it 
is immaterial, as respects the lawfulness of the voyage, whether thèse 
risks are altered or not, so long as the voyage and the use of the 
vessel actually madè, are no violation of the charter. Whatever new 
and increased risks of the ship arise merely from new circumstances 
or conditions in the prosecution of lawful voyages under the charter, 
are risks of the owner. For the charterer does not warrant that the 
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risks shall not be increased. It was never supposed that a charterer 
must bear war risks oî the ship, merely because war broke out after 
the charter was executed. Daily trips among the West India Islands 
would hâve been authorized by this charter ; yet the marine risks of 
such trips would be much greater than in longer voyages. Se ail 
voyages with cargo not definitely contraband in time of naval war- 
fare, are attended with greatly increased risks through the liability 
to seizure, though the seizure may be mistaken and temporary. 
Thèse increased dangers and risks in no way diminish the charterers' 
rights, so long as he pursues his voyages within the chartered limits 
with lawful cargo, and attempts no unlawful acts. 

The outbreak of the war after the original charter was raade, gave 
new opportunities for the use of the steamer. The charterers had 
the right to , make the most of their opportunity, so long as they 
did nothing prohibited by the charter or unlawful. Whether the 
risks of the ship or cargo were increased or not, was immaterial. In 
fact, both the owner and the charterers covered their own increased 
dangers by spécial policies against war risks. The owner makes no 
claim for the premiums paid for this insurance, and has no such right. 

The only material questions on this branch of the case are, there- 
fore, whether the charterers' use of the ship was lawful, and if not, 
whether that would make them answerable for a marine loss arising 
solely from neghgent navigation. That the declared purpose of the 
subcharter and the gênerai business of the Ely on thèse trips were in 
my opinion lawful, I hâve already stated. The several protesting let- 
ters of the owner to its New York agents after receipt of the master's 
telegram of June 8th, were evidently based upon a misapprehension 
naturally caused by the brief terms of that telegram, which was as fol- 
lows: "Sail to-night Santiago. What about war risks?" The own- 
er cabled on the same day in reply: "Refuse unlawful business." 
On the loth the owner wrote to the master to the same efïect (Ex- 
hibit 31) and also to its New York agent, protesting against any use 
of the steamer "in any way that could be construed as a breach of 
the neutrality laws, or trying to run the blockade," i. e. at Santiago. 
On June 2ist the owner again wrote its agents: 

"We gather from captaln's cable the charterers are keeping her trading 
between Jamalea and Santiago. We hâve therefore to conflrm our letter 
of the lOth," etc. 

In ail the protests the owner's évident supposition was that the 
charterers were engaging in an unlawful trade, in violation of neu- 
trality, or running the blockade at Santiago ; although in the letter 
of June 24th the owner mistakenly claimed more than that, viz. 
that the charterers had no right to "recharter" (subcharter) the 
steamer at ail. 

On the 28th of June the owner wrote Capt. Pearn that his letters 
of June 2d and 7th had been received. Those letters informed the 
owner of the subcharter to the New York Journal, of the E'iy's cruis- 
ing among the fleet ofï Santiago, of her return to Kingston, and of 
increased expenses. The owner made reply in respect to the ex- 
penses, but made no further objection as to the ship's business. 

The master, however, as the représentative of the owner, and being 
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iii possession and control of the ship, understood perfectly that no 
unlawfttl -tfâde or breach oï neutrality was intended. There vvas 
never àn^ trade or attemptedtrâde with Santiago, or with any enemy 
port, nor" any running of the blockade, or intention to do so. The 
steamer's trips near of àmong the fleet were only such as were per- 
mitted by the naval commanders. There was no danger from the 
fleet or the shore, except the marine risks of navigation. The only 
shots fîred tôward the ship were one blank shot on two occasions 
only,-tb stop her approach before she was known, or her lawfiil pur- 
pose nnderstood. She nevef received any damage from those risks ; 
and had any unlawful business been intended, the master coiild, and 
from his telegrams and letters evidently woiild, hâve refused to 
make any such voyages. 

On June 23d he writes the owner, referring to îts prëvious tele- 
gram, and says : 

"I received your cable to-day, we to do nflthlng unlâwful In thls business, 
which I wlU strlctly adhère tô" (Bxhibit A 36). 

On the 20th oi June he wrote to the charterers : 

"I am salling to-nlght for the high seas. You will please note that I am 
taklng mules (horses) and a large quantlty of ice on board. I am trying 
to oblige ail I can, and oh the other hand to fceep -within the limlts of neu- 
trality. The a/c for Ice Jn my provision a/e Should be charged against the 
newspapers, as the hospltal silps Were ont of ice for the womided and I 
supplied them with thls, and thls quantlty I hâve taken to make up for it" 
(Exhiblt 7, February 14, 1901). ' 

On July 24th he wrote the owner : 

"The employmei^t I was dolng wâs steamlng to and fro on the south side 
of Cuba, plçklng UP iiews of the war and bringlng same back to Kingston 
to be cabled to NeW York. ♦ • • i hâve haâ,'I must say, a great difflculty 
în keeplng the ship employed as a dispatch boat, having been frequently 
watched and cross questloned' By ofBelals at Kingston as to my movements. 
I didi ail I could to please the charterers and keep within bonnds" (Ex- 
hibit A 46). 

And again on the 26th of Atigust he writes the owner: 

"Xour letters dated May aotli, 24th, Jane 3d, 7th, lOth and 17th were re- 
ceived by me to-day. Begarding the trade in which the ship has been en- 
gaged since.June 2d, I deny that any business of an unlawful character has 
beeii can-ied on. ï was wélï awàre of the state of things Outside St. Jago 
aot to attempt anything like bloékade running, nor were there any neutrality 
laws infrlnged. I went into no ports from leaving Jamaica untll I returned." 

Accordingly, în the mastér's numerous letters to the owner and to 
Bowring & Aréhibald, the charterers, he never addressed any pro- 
test or objection to either, as regards the ^character of the business of 
thè ship or of her voyages, except only as respects some increased 
expenses for provisions occasioned by the war, which would equaily 
affect any other voyages with passengers. The fact also that the 
owners made no claîm of. this kind during upwards of a year while 
neg'oHations ^re pending for the settlement of the mutual claims 
between them and the charteirers, nor tintil the filing of their cross 
libel and answer nearly two jéars after the loss, shows that no such 
claim as isûow made was éhènsupposedtq exist. 

As respects the inçidental acts (c) abqve referred to, in supplying 
some fruit, and a few bàrrels of potatôes to the naval ofificers, and ice 
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to the hospital ship Olivette, as well as some provisions to Cubans on 
shore net in uniform, it is to be observed; (i) tliat none of those acts 
were authorized or contemplated by the subcharter ; they formed no 
part of the business of the ship or of the intent of her voyages ; they 
were in themselves trivial and unimportant, and in the nature merely 
of Personal courtesies to the officers, or charity to the wounded, and 
not sufificient in amount or importance to give any character to the 
voyages or the employaient of the ship ; (2) that if regarded as of 
any importance, or as technically irregular, such acts were wholly 
unauthorized by the owner, or by the charterers or the subcharterer ; 
they were done by the conjoint action of the màster and the reporters, 
outside of the ship's business, and as personal favors ; in doing them, 
the master represented the owner as much as the reporters repre- 
sented the charterers, or the subcharterer ; but as neither the master 
nor the reporters had any authority whatsoever from their respective 
principals for those acts, which, if unlawful, were in violation both 
of the charter and of the subcharter, they bound nobody but them- 
selves. The direction to foUow CarroU's orders, had référence only 
to orders connected with the authorized business of the ship. (3) 
Though this want of authority might not be material in an action 
upon a policy of Insurance, it is otherwise in an action on a charter 
party, in which it is impossible to hold that individual unauthorized 
acts of this nature, outside of the business of the ship, could make the 
charterers responsible for a subséquent stranding to which the un- 
authorized acts in no way contributed. It might as well be claimed 
that the unlawful smuggling of some cigars by the master and re- 
porters in their individual capacities, would make the charterers 
answerable for stranding through careless navigation on a subsé- 
quent voyage. 

In référence, moreover, not only to thèse personal courtesies, but 
to the regular employment of the steamer as a press dispatch boat 
on ail the trips prior to that on which she was stranded, the décision 
in the case of Strong v. U. S., 154 U. S. 632, 14 Sup. Ct. 1182, 24 
L. Ed. 664, seems applicable, to the efifect that in an action between 
owner and charterer, the charterer's violation of the terms of the 
charter does not make him responsible for damages by marine périls 
in no way brought about by such violation ; so that whatever was 
done on voyages prior to that of the stranding, would be immaterial, 
and unauthorized acts on the same voyage would entail no responsi- 
bility except for some loss proceeding from those acts themselves, 
and none for losses by marine périls of navigation. See, also, 
White V. U. S., 154 U. S. 661, 14 Sup. Ct. 1192, 26 L. Ed. 178; Car- 
rington v. Insurance Co., 8 Pet. 520, 8 L. Ed. 1021 ; The Joseph, 8 
Cranch, 451. 455. 3 E- Ed. 621. 

The four horses and accouterments shipped on the last voyage, as 
well as the liquors and ice, were ail ordered for the use of the sub- 
charterer and his correspondents alone; they were not connected 
with the army or navy and the articles were therefore neithet contra- 
band nor unlawful. One ton of the ice was for the steamer herself, 
and, as appears by the master's letter of June 29th above quoted, 
was taken to replace what he had previously given to the hospital 
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ship on the prior voyage. It does not appear from the évidence that 
any Ois thç jarticles taken a,board on the last voyage were designed for 
any pf the officers or men of the navy, whether as personal favors 
or otherwise. 

On this branch of the case, therefore, I find that the business and 
employnjïçnt of the steamer as a newsrgatherer for the press, was 
neithèr .unl£|,wful nor in violation of any of the provisions of the 
charter or of the Queen's, proclamation; and that the trifling per- 
sonal courtesiies and; favors as between the master, the reporters and 
the nayal officers, whetheî-; the acts were technically lawful or not, 
involved no responsibility on the part pf the çharterers for the subsé- 
quent damage to the steamer by stranding, to which those acts did 
not contribute; and that the same rule applies to the last trip also. 

There should be decrees dismissing the cross libel with costs, and 
in favor of, the original libelant for $2,809.10, with interest and costs. 



HBNNINGSEN v. WATKINS. '< 

{District Court, E. D. Virginia. June 4, 1896.) 

1. SHiPPnra—DBMURRAGB— Evidence of Wàivbb. 

Where a' charter éxpressly provides the lay days for loading and dls- 
charging, and fixes the amouht of demurrage to be pald for overtime 
consuiped by the charterer, the ow;ner cannot be held to hâve waived 
such provision, exçept upon clear évidence. 

2. Sàmb— LiÀBiLÎTT OF Charterbk— Delav.in Loading. 

Evidence SeW to sustaln a claîm for démarrage under the terms of 
a charter beeause of the f allure of the Charterer to hâve the cargo ready 
, and to Ipad, the vessel Withln a reasonable and custowary tlme. 

In Admiralty. Suit for demurrage. 

Wm. & Henry plegenheimer, for libelant. 
R. L,. Montagùe, for respondent. ; 

WADDIL'Iv, District Judge. This is a libel filed for demurrage, 
and the question for the détermination of the court is whether the 
libelant is entitled to such demurrage for ihe détention of the vessel 
as mentioned ifl his libel, and, if so, by whom the same should be 
pàid. Thé libelant relies upon his charter party upon which his 
vessel contracted to take a cargo of railrpad ties from the ports of 
RiChmond and Bermuda Hundreds, Va., to South Amboy, N. J., 
as the basis ofWs daim fôr demurrage. The particular clause in 
the charter party is as follows : 

"The party of the second part [B. T. Watlcins] doth engage to provide and 
fuiMlsh "to the: said vessel a fui! and complète Cargo of oak railroad cross- 
ties, under and on deck, and to pay to said party of the flrst part or agent, 
for the use of said vessel durlng the Voyage aforesaid, thlrteen and one- 
half cents per tle f pr each tle dellvered. It Is agreçd that the lay days 
for •loading and dlsbhàrërlng shall be as foUdws:' If not sooner dispatched, 
commencing from thè tîme the vessel Is ready to receive or to discharge 
capgp, and notice tbereof glven to parties of the second part or their agents, 
that, ,^, to ^ay,, as customàry, and that for each and every day's détention 
by' the îault of the said ' party of the second part or agent $50.00 per day, 
from day ta day; ëhall bé pald by the Said party of the second part or agent 
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to said party of the flrst part or agent. The cargo or cargoes to be recelvfed 
and delivered as per usual custom." 

The respondent, in effect, admits the détention of the vessel dur- 
ing the period charged for, but insists that he is not responsible, 
because the libelant waived the clause in the charter party afore- 
said, and agreed, instead of taking cargo, as therein provided for, 
at the ports of Richmond and Bermuda Hundreds, that if he could 
be loaded at Richmond he would wait for the ties to be shipped 
to Richmond by Messrs. W. L. Mason and R. H. Price, who fur- 
nished respondent with ties, and that the said Mason and Price 
agreed to ship the ties promptly if the weather permitted ; said ties 
being at the time in the woods in Amelia county, severali miles 
from the railroad, from which place they were to be hauled in 
vehicles tothe station on the Southern Railroad, and shipped from 
there to the railroad company's wharf at Richmond. 

The question involved is largely one of fact, and turns upon 
whether or not the waiver in question was made, and a new con- 
tract entered into for the loading of libelant's vessel, as claimed 
by respondent. There is a sharp conflict in the évidence, but, after 
careful examination of the same, I am convinced that the libelant 
never for a moment contemplated waiving his contract of afïreight- 
ment, whereby his cargo was assured, and the loss for demurrage 
agreed upon, and, in Heu thereof, agreed to accept the hazard of 
two Etrangers to the contract getting from the woods, and hauling 
for the distance of several miles to the dépôt, the ties in question. 
The uncertainty of promptly loading was still further increased by 
the fact that the new arrangement was made dépendent upon the 
failure of rains in the spring season of the year, whereby prompt 
hauling would hâve been practically impossible. The proposition 
uponits face is too unreasonable to be readily accepted, and a crit- 
ical analysis of the évidence satisfies me that neither party at the 
time of the transaction contemplated what was said and done hav- 
ing the efïect claimed. The respondent chartered libelant's vessel, 
and it was his duty to hâve provided a cargo, and when, confessedly, 
he has failed and neglected to do this, as I think this évidence 
shows, he should not, except in a perfectly clear case, be allowed to 
escape responsibility by transferring it to others who ship through 
and work for him ; nor should he be held blameless on a claim 
for demurrage when he has chosen to contract for and order more 
vessels than he has either berth room at the wharf for, or cargoes 
to place upon them. Libelant, after the lay day had expired, had 
the right to expect his vessel to be loaded in a reasonable time, 
and respondent assumed the risk of a failure so to do. From the 
whole évidence (the fact of the absence of the cargo at Richmond 
for the vessel of the libelant ; the failure to provide berth room for 
her to load; the manner in which the ties were placed on board at 
Richmond, — only 1,672 in 2 days ; the fact that no ties were actually 
at Bermuda Hundreds, and that after reaching there, although a 
great delay had occurred at Richmond, 2 days were then frittered 
away because of the lack of ties ; the fact that 18 days in ail were 
consumed, 10 of which were spent at Richmond, when, as a matter 
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■oilact, noi more than,7 or 8 day& should hâve been taken in load- 
ing), I think the libelant should bé allowed demurrage;- and the 
jlj^ppntnamed in the c|iartef party, $50 per day, for $ day?^ is a 
reîlsori^ble a:nowânce therefor, anid â denrée may be entered for that 
àmouiit, t0 W't. $300, and cosès.: 



, McKEEN V. DAVIS COKE & COAL 00. , 

; (PlsWct Court, B, p. New York. July 23, 1901.) 

Skippins— Bbb:ach OF Chabtbk^Dblay m Reacbinq,P()rt of Loadins. 

A schooiier chartered for loadlng at Baltimore, with privilège of taking 

a particôrg(t at New ïork, for ballafe^, to Baltimore, took on two kinds 

: oficarfio at différent places, amountlng in ail to 432 tons, her cargo capae- 

Ity t>plng,900 tons. Owing,to delay Ip obtalnlng part of the cargo, and to 

bad Wjeat)iier,,she did not leaye Ne-jv York until 12 days after the charter 

waS sigtied, aûd prlor.to lier arrivai in Baltimore the chàrterer gave 

notice that he would not àccept her, claiming thàt she had violated the 

charter! b^ delay to load more cargo than was requli-ed for ballast. Beld, 

, that under tjietftçms of the charter she vas entitled to a reasonable tline, 

., no tinje belng stipulated,,and that the amount of ballast required was 

a ttiatter Wlthlh the discreitipn of her master, having regard not only to 

her saféty, but t» her sailfng qliallties; that, in the absence of évidence 

showlng that he had abused hls discrétion, or that there had been unrea- 

sotiable delay, tljere was no breach of the charter which justifled the 

, chàrterer in refusing to accept the vessel. 

In Admiràlty. Suit to recovef damages for breach of charter. 

Wilcox, Adariis;& Green, for libelant. 

Wing, Putiikni & Bûflingham,' fôr respondent. 

THOMAS, Djstrict Judge. On Jg.nuary 3, 1901, a charter was 
concluded at New York City for the schooner Thackara to carry a 
cargo of coal from Baltimore, Md., to Port of Spain, Trinidad, which 
contained the following stipulation : ' 

. "It is understood that vessel is now at New York, rêady, and has privilège 
pf taking part: cafgo at New York for , ballast to Baltimore before entering 
upon.this charter." 

The schoonel". was unable to obtain certain cément — a portion of 
the cargo Mken by her as bâllast-rr-until January 7th, and she finished 
loading the isame at Weehawken on January iith, between which 
dates she' çom|>leted her crew, and went to an anchorage at Red 
.jfjook. There ! she was detained by bad weather until the I4th of 
January, when she went to Barren Island, and took on 175 tons of 
f ertilizer, whichi with the 257 tons of cernent, constituted the cargo 
that she assumedto- carry as ballast. On January I5th she went to 
sea, arrived at Baltimore January zSth, and discharged so as to be 
tendered to the charterers on February 4th. Meanwhile, after her 
arrivai, her master. reCeived a letter, written by the charterers in New 
York to the vèssel's agent, as follows : 

:. ^ , ,,,. . ; "New York, Jan. 16th, 1901. 

''Mr. Henry P. Hayens, Agent, 85 West St., City — Dear Sir: Eeferring to 
dur charter of thè schooner Adèle Tha^ckara, dated Jan. 3rd, I beg to advise 
that the vessel has violated the terms Of the charter in so much as she has 
Dot proceeded direct from New York to Baltimore. We learned to-day that 
she has reported at Barren Island for cargo in addition to the ballast which 
she was to take at New York. In view of tbis violation, we cannot accept 



M'KEEN V. DAVIS COKE <fe COAL CO. 577 

the vessel for loadlng under the terms of the présent charter. Since our 
arrangement with you, rates on vessels from Baltimore to Triuidad hâve 
decUned materially, and, unless you are -willing to make concession on this 
rate, we must décline to load the vessel. Please acknowledge recelpt, and 
advise what you propose doing. We are offiered another vessel, which we 
shall take jinless we hâve material concession from the rate named in the 
charter above referred to. 

"Very truly yours, F. Moore, Manager." 

Thereafter, without waiver of right, the schooner, under another 
charter, and at reduced rates, carried the cargo to Port of Spain. 
The breach of the charter party^ by the schooner is pointed out in 
the ninth and tenth subdivisions of the answer, as follows : 

"Ninth. As this respondent has since been inf ormed and believes, the Adèle 
Thackara, under sald privilège, did take on board in New York, to carry to 
Baltimore, about 1,800 barre'ls of cément, weighing upwards of 25(5 tons, 
which weright of cément was ample for ballast of a schooner like the Thack- 
ara of 515 tons register. ïhe ïhackara was ready to leave New York har- 
bor on January 14th, having ail cernent on board, which was sufBcient cargo 
for ballast. She delayed in the harbor, while her agents, without the consent 
of this respondent, were negotiating for additlonal cargo, which they finally 
received in the shape of phosphate to be loaded at Barren Island, in Jamaica 
Bay, Queens county. Long Island. The vessel was still further detained 
awaiting the services of a tug to tow her to the place where phosphate was 
to be loaded, and did not finally leave New York harbor until on or about 
January 18th, proeeeding thence to Barren Island, and there loading about 
240 tons of phosphate, after which she proceedéd for Baltimore. Having, by 
means of the ship news columns, ascertained this unauthorized déviation, 
this respondent immediately notified the libelant's agents thereof, and stated 
that thereby the terms of the charter had been infringed, and therefore the 
respondent would not load said vessel. Tenth. The Thackara, on reachlng 
Baltimore, had first to unload this quantlty of phosphate, which was bélng 
discharged on the 29th, 30th, and part of the 31st days of January, after 
which he discharged cernent for ballast, which took to and including the 4th 
day of February. On tendering the schooner to the respondent on February 
4th, the libelant was informed that respondent decllned positively to load 
the schooner, which position it has always maintained." 

It will be observed that the schooner was privileged from entering 
upon the charter party until she had taken part cargo at New York 
for ballast. There was no limitation of time, and so a reasonable 
time was allowable. Arrangements for the two items of cargo were 
perfected at about the time the charter was made. The time for 
securing and taking the cargo on board is not shown to be unreason- 
able. The cément could not be taken before January 7th, and the 
loading is not shown to hâve proceedéd with culpable delay. Mean- 
tirhe, while waiting, the schooner went on dry dock, and was painted, 
and completed her crew. The answer does not allège lack of neces- 
sary painting or incompleteness of crew as breaches of the stipulation 
that the schooner was ready. When a party relies upon the breach 
of a condition of warranty, he usually must plead it. There is no évi- 
dence that the painting or procurèment of crew was a cause of delay. 
The real question is whether there was a breach of the charter party 
in taking the cargo at Barren Island. That place is within the city 
of New York, and is regarded as within the description of the port of 
New York. There is more question concerning the reasonable 
necessity of taking the two lots of cargo. The schooner's capacity 
was 900 tons, and she took 432 tons of cargo for the purpose of 
110 F.— 37 
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bayasti Thereîore thé lilbiêlant's contention is that shë could take 
46 per cent, of her full tonnage under the provision of the charter 
party. The évidence showS that she could hâve gone with probable 
sàféty w'ith either the cément or fertilizer, but that, being a dull sailer, 
she wôuld sail poorly without the cargo taken. It is, linderstood 
that the necesaity for ballast has not only relation to the safety of the 
ship, but ^Iso that fitness for her due navigation is involved. In 
Weir & Co.^l Union S. S. Co:, 9 Asp. (N. S.) 112-114, it is said : 

"Ôiie shlp will require more ballast and another less, and it Is for the 
master iù Judge whether any, and Vhat, ballast wlll be requi'fed by hls ship 
during a proposed voyage, havlng regard to the nature of the proposed cargo." 

The master would not bé allowed to abuse his discrétion. But it 
is not clear that he has donc so in the présent instance, and a breach 
of his contractual duty is not pjroven satisfactorily. It is cpnsidered 
that the schooner made suitable haste, in view of the détention neces- 
sitated in obtaining the ballast, and of the condition of the weather. 
The master stated that stgri^y weather prevented him from going to 
Barren Island, and the report shows that the wind reached far beyond 
a gale on January I2th and I3th. Much latitude must be given to 
the master's judgment^ and the courts may not too nicely criticise 
his Conclusions. It is difïïcult to escape the inference that the fall 
of rates influeijçed the charterer to accuse the schooner of delay and 
déviation. The libelant should hâve a decree for such damages as 
may be shown before the commissioner. 
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THE SCOW NO. 46. 

THE TWO BROTHERS. 

(District Court; B. D. New York. June 20, 1901.) 

1. Salvage— Skill AND Cabb Ebquibkd OF Salvob. 

Whlle a salvor should exei'cise the skll|l and care that a man of ordi- 
nary prudence and capaclty In the same business would be expeeted to 
use, yet in case of necesslty a person without ordlnary nautical sklll 
may undertake a rescue Çn the sea, not assuming a knowledge whlch 
he does not hâve, but nsing in good faith such abllity as he possesses. 

2,, Salvagb— Compensation— NBGLiaBNGE or Lack dp SKiii. 

A salvor may be found gùilty of misconduct, or gross négligence tanta- 
mount thereto, whlch may resuit in forfeiture of the claim for salvage; 
and lack of skillful opération, with or without Injurious results, may 
diminish ttie award, whlle the présence of such skill may Increase It. 

8. Same— Injcry to Salvbd VessbIi— Damages. 

Spécifie négligence proxlmately resultlng in dlstinguishable injury to 
the vessel may be used in an action for salvage either to diminish or de- 
feat compensation; and In an action by the owners of the property, 
when culpable négligence Is established against the salvor, resultlng In 
Injury, damages therefor may be recovered. 

i. Same— Groundb for Compensation— Benefits. 

Compensation may not be given unless à betieflt is conferred by the 
saving of property, but any person whose ald has tended to thls resuit 
may be compensated, although he was compelled by prudence or neces- 
slty to discontinue his assistance and leave the final rescue to others. 
6. Same — Rbqubst for Aid. 

A request for aid by a vessel In distress does not authorize compensa- 
tion therefor unless the ald rendered was helpful in the final saving of 
property. 
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In Admiralty. Suit to recover for salvage services, and cross 
libel for damages. 

Henry W. Goodrich, for White and others. 
Charles Thaddeus Terry, for the Henry Steers, Jr. 
Foley, Wray & Taylor, for scow No. 46. 

THOMAS, District Judge. This action is for salvage services. 
The tug Henry Steers, Jr., is 100 feet long, and her draft is ii| feet. 
At about 4 o'clock in the afternoon of November 21, 1900, she, with 
mud scow No. 46 in tovir, was bound for the North river. When 
between the black buoy and the bell buoy in Coney Island channel, 
the breaking of the tug's propeller left her without means of pro- 
pulsion. This disablement was opposite a long stretch of sandy 
shore known as "Coney Island Beach," and probably within a thou- 
sand feet of the same. The wind was from the southwest, blowing 
towards the beach with a velocity which shortly approximated 60 
miles per hour, and a strong flood tide, the précise set of which is 
in dispute. In such situation the tug was in danger of finally going 
upon the beach, and in that case she would hâve received some in- 
jury. To guard against this resuit the Steers had certain resources. 
She could hâve anchored, being equipped for this purpose with two 
anchors, one of 350 pounds, and one of 450 pounds, together with 
lines and chains. She was near and in the sight of the usual course 
of outgoing and incoming craft bound to and from the city of New 
York, and had fréquent opportunity of obtaining adéquate aid. l'his 
is a valuable, but not conclusive, considération. The Monticello 
(D. C.) 81 Fed. 211, 214. The Steers appreciated that, from the 
nature of her condition, removal by the aid of another steam ves- 
sel would be ultimately necessary, and that her unsafe proximity 
to the beach demanded early assistance. She gave a signal of dis- 
tress, to which the Two Brothers responded. This vessel was a 
steam Hgbter, 120 feet in length, with a draft of 10 feet and 2 inches 
aft and 2^ feet forward when light; she was used to carry ofïal 
from the city to Barren Island, from which latter place she was 
returning. The mate of the Steers requested the Two Brothers to 
aid him, which the latter attempted to do; and the captain of the 
Steers called out to the tug Ariosa, who had slowed down in view 
of the Steers' situation, that he had engaged the Two Brothers, 
and that he would not need the Ariosa. The tug Charles Runyon, 
with a tow, also was in sight. After taking the Steers and her 
scow in tow on a hawser the Two Brothers conducted them with 
difHculty, owing to an increasing wind, and later to the consump- 
tion of fresh water, and the necessary use of sait water, and after 
several hours, and after the night had corne on, hauled them along- 
side the westerly breakwater of the Erie Basin. There the Steers 
took the bottom. The Two Brothers could not drag her along to the 
gap of the Erie Basin, as her master states that he intended to do, 
but, having received injury herself, such master threw ofï the haw- 
ser, passed a line to one of the Steers' crew on the dock, and de- 
parted_, and no more was heard of him. The Steers, thus aban- 
doned where the incoming and receding waves dashed her against 
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the bréakwater and grouiid her bottom on the hard bottom, was 
after an hour or more of violent effort by her crew brought into 
Gowanus creek. The injuries received at the bréakwater by the 
Steers were aboùt $2,850; the demurrage value by reason of re- 
pairs was $500; the scow was injured to an extent not stated 
in value; and the Two Brothers was injured to the extent of $1,200, 
and the- deniurrage value was about $500. The alleged reason for 
leaving the Steers at the Jjreakwater was the lack of fresh water. 
She had been using sait water for at least half the service, and 
claims that, thf ough sheer lack of pôwer from this cause, she was 
unable to continue her service. She had filled her tank at Barren 
Island, and at the time she took the Steers in tow had a good sup- 
ply of watér, which wais exhausted by the time she reached Ft. Ham- 
ilton. 

The State of facts to this point is this: A steam lighter undertook 
to save a tug, with her tdw, at the latter's request, from going ashore 
on a sandy beach, where some injury would be expectable, and, after 
carrying her forward for several hours, landed her on the same 
shore, against a dangerous bréakwater, where she was ground and 
injured upon a hard bottom, and therë left her. The object of the 
service was to save the vessels from the sandy beach, yet the salving 
tug hauled them upon the same shore, and practically beached them. 
The Two Brothers undertook to make the Steers' situation better 
by keeping her from shore. She made her situation as bad as or 
Wbrse than it was at the outstart, by casting her on the same shore 
sevéral rhiles away in the dark, in a locality notoriously dangerous 
during the prevalence of westerly wihds, and condemned as such 
by the admifalty court. Phoônix Towing & Transportation Co. v. 
City, of New York (D. C.) 60 Fed. 1019; Hastorf v. The Gov- 
ernor (D. C.) 77 Fed. 1000. This is an action for salvage, and is 
basèd upon benefits alleged to hâve been rendered. What good 
did'the Twb Brothers to the Steers and her tow? To take in broad 
daylight from proximity to a sandy shore, in the full view and pre- 
sumablé assistance of the tugs, and drag her in the night to the 
same shore, and lëave her to be dashed by a furibus wind against 
a bréakwater^ to be ground on the bottom by the waves, was not 
à bénefit. To Save from a sandy shore, drag on a harder bottom, 
and 'then abandon, presumptivéïy saves nothing. By reason of hsr 
total faîlure, the Two Brothers saved nothing, and can be awarded 
hôthing. The Ann L,. Loçkwood (P. C.) 37 Fed. 233, 238. She did 
not bring the Steers and her tow into greater comparative safety., 
If anythingy she brought her into greater comparative danger. In 
view of this conclusion, thé respqndents ask from the libelants com- 
pensation for the inj-uries tô thé' Steers from her delivery and aban- 
donnient at the breakwat^ei'.' It dôes not logically follow that such 
damages should be given. Thé saltage award is denied, because, 
in vîèw of the whôle service, the Two Brothers .rendered no net 
ben^fît, having placèd and àbandonèd the tug and her tow in a 
placé more dangerous than that where she found her. But, if the 
court were inclihed to concludë that this was sufch culpable négli- 
gence as should render the Two Brothers liable for the conséquent 
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injuries, there is another part of the histdry that should at least 
neutralize such considération. At Ft. Hamilton, where the Two 
Brothers found her water substantially exhausted, her master pro- 
posed, to dock the vessels at a wharf ; but the master of the Steers 
refused to be moored there, and insisted upon being carried across 
the bay to the anchorage at Tompkinsville, Staten Island. This 
was rendered difficult by the direction of the wind, and the master 
of the salving vessel explained that he could not deliver his charge 
at that point, by reason of the necessâry use ôf sait water for his 
boilers, but acceded to the wish of the tug's master to proceed in 
expected aid from vessels seen to be approaching, but such ves- 
sels were found unable to assist. Had the tug and scow been 
moored at Ft. Hamilton, as they might hâve been with reasonable 
safety, a salvage award would hâve been due; and such an award 
would be allowed even now, if the court were not constrained to 
consider the salving vessel's later conduct, which efïected injury 
more than counterbalancing the value of the service rendered. That 
is, the service is considered as a whole, and the whole service con- 
ferred no benefit. It is urged further that the Two Brothers neg- 
ligently undertook the rescue, inasmuch as she had not the capacity 
to succeed. By such a rule a vessel would not venture to aid an- 
other in distress unless she was sure of herself. The Two Brothers 
had good power. She had water enough for usual purposes. But 
the task became more difficult by reason of the increasing violence 
of the wind, and the exhaustion of the water stored for her boiler. 

In view of the earnest and helpful briefs submitted by the parties, 
it is proper that the law applicable to the questions discussed should 
be stated. Two questions by the conclusions above reached hâve 
been answered in the négative, and to such questions the law is ap- 
plicable. The fîrst question is this : Is an award for salvage service 
due a steam lighter who upon request of a disabled tug with a scow 
in tow undertakes to prevent the same from going ashore on a sandy 
beach, where some injury would be expectable, and, after towing 
for several hours, drags and lèaves, after night has set in, the crippled 
vessels on the same shore, against a breakwater, dangerous during 
the prevailing wind, where they are injured seriously by the violent 
action of the water, and where they are comparativ.ely in as great 
or greater danger than in their fîrst position? The second ques- 
tion is this : Are the owners of the vessels attempted to be salved 
entitled to recover from the steam lighter compensation for the in- 
juries received in the manner stated? 

What care or skill should a person attempting a salvage service 
exercise? The rule of gênerai application in cases of salvage is that 
he should use the care and skill that would be exercised by persons 
of ordinary skill and prudence in the business undertaken. The 
Mulhouse, 17 Fed. Cas. 962 (No. 9,909) ; The Neptune, i W. Rob. 
Adm. 297; The Cape Packet, 3 W. Rob. Adm. 122. In the last case 
Dr. Lushington said: 

"I do not mean to say that they must be finished navlgators; but they 
must possess and exercise such a degree of prudence and skill as persons In 
their condition ordinarily do possess, and may fairly be expected to display." 
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A p.erson withput knowledge of navigation might. not be justified 
îii ùndèrtakitig thè resCilè of a ship, where naûtical àWll was re- 
cjûired, if other persons with the adéquate skill were at hand. It 
was for this reasoh,that in The Dygden, i Notes of Cases, ii6, Dr. 
Ivushington refu^èd' sàlVage award to'fishermen wîio uridertook to 
handle a ship in distress, aiîd, as foUtici by the Trinity masters, took 
erroueous steps from the beginnirig to the end. It must be noticed 
that the fishermen put themselves forward to extricate a ship from 
a critical péril, where a. knowledge of seamanship not possessed by 
them wâs demanded, and there were others ready to render the 
neéded jaid, that did hâve the proper skill and resourcek. But in the 
opinion ît was said : 

"When persons ofifer thelr services to vessels in distress, and there are no 
other liidlvlduals on the spçt capable of rendering more efficient assistance, 
this court nlu^t look with Considérable Indulgence at thelr efforts, because, 
being. the dnly aid that can be procured, and offered In a state of great exi- 
geney, eyery aUowance piust be made if they are not possessed of adéquate 
knowledge to perform the duty they had undertaken. But différent considér- 
ations wlll apply to the condUet of Indlvlduals who assume the character of 
salfûrs, when there are persons compétent to discharge those dutles." 

Care was talcen to suggest that iriexpert persons were not pre- 
cluded uncojjciitionally from attempting; rescues. The fishermen 
toôk charge of the ship, and assumed tinpossessed knowledge, when 
others near' by actually had and were willing to use such knowledge. 
Whenever there is a signal of distress upon the sea, anybody in po- 
sition to do so should respond and render ail possible aid, but the 
aid should bé tendered in its true character; and one unskilled 
should not assume a capacity not possessed and step in before those 
skilled in a nècessary maneuver, and ready to exécute it. It would 
be a hurtful rule that à person willing to save an imperiled ship, 
and men crying to him for aid, must fear to give it lest he be mulcted 
in damages, or go entirely unrecompensed, for lack of proper skill. 
Nevertheless, where skill and jprudence are required, the failure to 
use them, undef a propçr State of facts, may be deemed négligent. 
Négligence thûs established may be used by the court in two ways. 
0ne considération presetit in fixing a salvage reward relates to the 
promotion of intrepidity, skill, and promptness in rescuing imperiled 
property. Henct the skillfulness of the rescue influences the award 
by increasing it. The Sandringham, lo Fed. 556, 573, 575, 577; 
The Blackwall, 10 Wall. I, 14, 19 L. Ed. 870. When thèse quali- 
ties save the ship and cargo with slight loss, a higher award is due. 
The Sandringham (D. C.) 10 Fed. 556. So injury to the salved ves- 
sel during the service may diminish the award, although no négli- 
gence be îound. The Haxby, 28 C. C. A. 33, 83 Fed. 715. But 
the results of the salvor's négligence may be ofïset specifically 
against what would be otherwise due. So the salvors must respond 
in a direct action for négligence resulting in injury to the salved 
property. Négligence might .occur under two prominent condi- 
tions : First, while the salving veSSel is herself imperiled or is act- 
ing under peculiar difïiculties, in rescuing another vessel from dan- 
ger; second, in the disposition of the salved vessel after the im- 
médiate péril of rescuing her is at an end. It should be borne in 
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mind that négligence will be ascribed more reluctantly to a salving 
vessel when alleged négligent acts or omissions must be looked 
for in the very midst of the péril in which either or both vessels 
are involved. But even in that case négligence may diminish or 
defeat a recovery, as was held in The Dygden, i Notes of Cases, ii6; 
The Neptune, i W. Rob. Adm. 297. It is not improper to state in 
this connection that such condemnation for négligence should be 
made sparingly when the péril is great and the demand for instant 
aid is imperative, and especially when it is rendered under conditions 
of danger by one whose assistance is needed, or where such assist- 
ance is asked. In such case fear of légal conséquences should not 
interpose to impair the vigor of action. In short, the law should not 
scrutinize too narrowly services rendered to persons or property ex- 
posed to destruction by one asked or welcomed to share the jeopardy 
and give rehef therefrom, when such person acts in good faith. It 
is very well understood that even now the anticipation of reward does 
not tempt from their courses certain classes of vessels to save prop- 
erty exposed to destruction, and a rule that would hold scrutinizingly 
a salving vessel to the exhibition of high skill wOuld increase a grow- 
ing aversion to salvage services on the part of those best able to ren- 
der them. But neghgence may occur in the disposition of the ves- 
sel after she has been secured from the danger, or while ordinary 
towage services are rendered her. Although a vessel be saved from 
imminent danger, the salvor's duty arises to place her in such safe 
position as opportunity and the exercise of ordinary care will permit. 
An unreasonable termination of the service by either party is not en- 
couraged. The Veendam (D. C.) 46 Fed. 489, 495. If in the course 
of ordinary towage, anchorage, or dockage, the salved vessel meets 
with disaster through the négligence of the salving vessel, there is 
no adéquate reason for exempting the ofïending vessel from ac- 
countability therefor, but what would constitute neghgence would 
dépend upon the facts présent. If the injury to the salved vessel is 
the proximate resuit of the salvor's culpable négligence, there is no 
reason precluding its ascertainment and réduction to judgment. 
Whether the salvor was négligent and was the proximate cause of 
the injury must be estabhshed. But, when thèse facts are found 
against the salvor, there is no occasion for exempting him from 
liability. It is considered that the true rule is that négligence or skill, 
irrespective of resulting damage, must always influence the award; 
and, where the salvor's act or omission amounts to culpable négli- 
gence proximately resulting in separable and distinguishable injury 
to the property, then the salvage compensation may be diminished 
pro tanto or totally extinguished ; and if the owners of the property 
injured ask in suitable form a recovery may be allowed,"if the salvor's 
négligence proximately caused the damage. In Serviss v. Ferguson, 
28 C. C. A. 327, 84 Fed. 202, the circuit court of appeals of this 
circuit decided that salvors were liable in damages in an action 
against them by the owners of a vessel picked up adrift without per- 
sons aboard, and thereafter so neghgently placed in a slip that she 
was sunk and rendered worthless. The decree was for the value 
of the scow, less one-third thereof deducted for salvage compensa- 
tion. The action was specifically for damages for the salvor's negli- 
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geitce. Usually the question has arisen in fixing the award, which 
ha? been resisted uppn the grpund that the salvor's negHgence or 
misconduct should defeat any recovpry. Hère the action was based 
upon the négligence, and damages, les$ened by the value of the salv- 
age service given. In The Neptun^i J W. Rob. Adm. 297, the court 
dismissçd the.salvage suit on account ofthe négligent handling of the 
ship. This ajnounted tç a holding that either no benefit was con- 
ferred, or, tbçbenefit was whoily offset by the resûlts of the négli- 
gence. In^he Duke of Manchester, 2 W. Rob. Adm. 471, the claim 
of the^lleged salvors was dismissefl ând they were condemned for 
the costs fif the proceedings uponthe ground that by their own mis- 
conduct they had run the vessel jntQ difficulty and danger by towing 
her agrouiui. upon the Sandwich Flàjts. In the course of the opinion 
D*-, lyushington said : : 

"Salvors may be eurtaileâ or even râeprived altpgether of their salvage 
rpinuneration,t}irough, errôr,' misconduct, or. want of skill and eapacity in the 
performance of a salvage service. Even where essential services bave been 
rendered to a vessel, the ' stiBisequent misc<>nduct of the salvor may not only 
dlmlnish the amount of hls reward, but his entire clalm may be f orf eited. 
This doctrine was djptinctly laid down by Lord Stowèll in the case of The 
Médina, whlch was clted by the queep's advocate; and in the case of The 
Neptune, 1 W. Rob. Adm. 297, Vhlch caine beforé me. and In whlch I was 
assisted by two gentlemen of the Trltilty board, I myself acted upon this 
doctrine, and decUned t» glve any salvage at ail, the Trinlty masters havlng 
proEounçed th^t the assçrted salvors had been guilty of gross négligence, 
if not of wiUful flarelessness, in allowing the anchor to be let go, and in 
kéeping the course of the sblp to the north, when they should hâve gone to 
the south'." ■ • * • ' 

In The Ca!pe Pack et, 3 \y. Rob. 4-dm. 122, it appeared that the 
Cape Packe}: had suflfèred damage from tempestuous weather, and 
had lôsl ninè of her crew overboard, when she was, at the request of 
her master, taken in charge by the master and crew of the Rose, 
who undertook to carry her into Dartmouth. In making for that 
harbor the salved vessel vyas steered to the northward of the Eastern 
Blackstone Rock, and, on attempting to pass between the rock and 
tlie mainland, struck the rock, and, beating violently, was damaged 
to the extent of £500.: It was urged that this négligence entailed 
fbrfeiture of the salvage reward. Dr. Lushington stated in his 
opinion: 

"I need scarcely point out to you that, where the neglect or the misconduct 
Is willful, it entails an entire (orfeitUre of the whole claim to salvage rému- 
nération. This is not attributed to the salvors upon the présent occasion. 
There may again be instances of such gross négligence, indépendant of any 
wlUful inattention, as would deba:r ail claim for salvage recompense. * * * 
There is also another klnd 0^ négligence, the efCect of which is to diminish 
the amount of salvage rewàrd, not to tàke it entirely away. The extent 
of this diminution, I may further state, Is not measured by the amount of 
loss or injury sustained, but is framed upon the principle of proportioning 
the diminution to the degree of negligencîe, not to the conséquences." 

After siibmitting the question of négligence to the Trinity masters, 
and réceiving their reply, this conclusion was stated : 

"Havfng considered in my own roind What I should hâve awarded in thi» 
case if there had been no misconduct on the part of the salvors, and having 
made -^vhat I consider a proper Séduction therefrom in proportion to that 
misconduct, I shall award the sum of six hundred pounds only." 
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It has been urged in the action at bar that the words used by Dr. 
Lushington, "The extent of this diminution, I may further state, is 
not measured by the amount of loss or injury sustained, but is 
framed upon the principle of proportioning the diminution to the de- 
gree of négligence, not to the conséquences," preclude the court from 
determining the damages resulting approximately from the négli- 
gence, but that in some way the detrimental influence of the nég- 
ligence is to be determined independently of the harm wrought by 
it. Such was not the holding of the circuit court of appeals in Serviss 
V. Ferguson, nor is such an indefinable mental process withiii the 
possibility of practical appUcation. In The Cape Packet it appears 
that the judge considered what he would hâve given had it not been 
for the misconduct of the salvors ; that he had made what he con- 
sidered a proper déduction therefrom for this misconduct, and there- 
upon awarded the sum stated. It might very well be that in a cer- 
tain instance the court could not distinguish the spécifie damages, 
but would be obliged to make some more deiînite gênerai estimate 
of the influence of the salvor's négligence or misconduct. In such 
a case the court proceeds upon the gênerai principle of equity, and 
makes the best ascertainment possible. It should be observed that 
in the case last cited there was no cross claim against the salvor, so 
that it became merely a question of considering the influence of the 
salvor's négligence upon the amount of the award. 

In The Algitha (D. C.) ly Fed. 551, it was concluded, where a dis- 
abled steamer made signais of distress, which were observed by an- 
other steamer, which took her in tow, and, after towing her 12 
hours, voluntarily cast off the hawser, without communication with 
her and under no stress of weather, and left her in no better position 
in any respect than when she found her, that the vessel attempting 
the labor was not entitled to compensation either for salvage or 
towage service. The learned judge stated: 

"The conduct of Capt. Nlckerson, upon observing the signais of distress, 
in going out of his course, and in Ij'lng by the Algitha during the night, 
evlnced a highly commendable spirlt, and it Is with hésitation that I deny 
ail compensation for their delay, and for the twelve hours' towing; but as the 
Algitha, without any stress of weather, was left by him as helpless, and in 
at least as unfavorable a position, as where he found her, If not In a worse 
one, and as he abandoned her without any communication or consultation 
with her master, and: as I flnd that the contract, regarded simply as a tow- 
age contract, was not performed, I do not think it is a case in which there 
should be any recovery. Services to vessels in distress should be enconraged, 
but not such as voluntarily leave the disabled vessel In the same plight." 

In the opinion there is language peculiarly appropriate to the 
présent case : 

"It is apparent that there is in the case no élément of a salvage service. 
The disabled vessel was not talsen to a place of greater safety, but rather 
the contrary, nor vf&s she left where her chance of meeting another steamer 
was better, but rather worse; and the distance accomplished, although In the 
desired direction, was infeignificant." 

In The Katie Collins (D. C.) 21 Fed. 409, it was decided that where 
salvors, having the management of the business, fail to get a stranded 
-vessel afloat at the first high water at which she might hâve been 
floated had they employed the proper means, they must be considered 
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as havi^g vfailed in point of skill and energy, and must suffer the just 
and legd conséquences of suçh failure, notwithstahdihg they may 
haye saved the vessel and cargo. Wells, J„ said ; 

"I(, ta conséquence of want of sklU ta soiindtag out chançels, carrytag out 
anchors, or navlgatlng the vessel, of from àny other omission of proper care 
or sklll, thé salvors Incur unnecessary delay In extrlcatlng the vessel from Its 
perllous situation, or get It ashore a second time, the salvage ought to be 
reduced In proportion to the degree of négligence or wanf of skill; and, when 
the négligence Is gross or wlllful, it should be wholly forfeited. Marv. 
Wreck. éi Salv. §§ 106, 108, 21^ ïhé BlackvPall, 10 Wall, 14, 19 L. Kd. 870." 

In The Mulhouse, 17 Fed. Cas. 962 (No. 9,909), it was held that 
slight négligence in taking care of the property saved diminishes the 
amount of salvage; gross négligence works a total déniai or forfeit- 
ure of salvage. An indispensable élément of salvage compensation 
is that the service shall be to some degree bénéficiai. That is, even 
if the efïort of the salvor, was not the sole cause of the rescue of the 
endangered vessel, it raùst hâve contributed to that resuit. A béné- 
ficiai service may be rendered by one person, although the final 
rescue be due to the efiforts of another. The Joseph C. Griggs, i 
Ben. 81, Fed. Cas. No. 6,640. So merely towing a disabled vessel 
on her course and bringing her nearer thereto, and thereupon neces- 
sarily leaving her, may justify compensation. The Camellia, 9 Prob. 
Div. 2y. The saving of property is the most important considéra- 
tion. The Gallego (D. C.) 30 Fed. 271 ; The Huntsville, 12 Fed. 
Cas. 996 (No. 6,916). In the case last cited it was held that a tug 
which floated a burning vessel and tpwed her to a place where other 
people put out the fire rendered a meritorious service. In fact, it is 
not unusual to make an award to the first set of salvors, where the 
final act is done by a second set. Muntz v. A Raft of Timber (C. C.) 
15 Fed. 555; The Melpomene, 29 Law T. (N. S.) 405; The Neptune, 
I W. Rob. Adm. 297. But there must be something done by the 
salvors which as a whole amounts to a saving of property, or to as- 
sistance in the saving of property. It has been already held that the 
libelants in the case at bar efifected no such resuit, and on that ac- 
count salvage compensation is denied them. But the libelants are 
understood to urge that, even if no benefit was conferred, libelants 
are entitled to compensation because the service was requested by 
the tug. This would introduce into the law of salvage this principle : 
tliat a request for aid by a vessel in distress is in itself tantamount to 
salvage service, if such service be undertaken, whether the resuit be 
bénéficiai or not. The suggestion seems to find encouragement in 
the holding ih The Melpomene, 29 Law T. (N. S.) 405. There it was 
decided that where a vessel makes a signal of distress, and another 
vessel responds to the call and attempts the relief, and gives such 
aid as she is able, but is prevented by accident from making her serv- 
ices as effectuai as she intended them to be, without blâme attaching 
to her, a court of admiralty will not allow her to go entirely unreward- 
ed, but for the interests of commerce and navigation, and as an 
encouragement to perform salvage services, will give some reward, 
if the prdpérty is salved by other means. A careful reading of the 
case indicates that the salving vessel did actually confer some bene- 
fit, although it fell short of what was désirable. Sir R. Phillimore, 
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who made the holding in this case, expressed similar views in The 
Aztecs, 21 Law T. (N. S.) 797, where it was held that where salvors 
enter into an agreement to take a disabled vessel into harbor for a 
specified sum, and do ail in their power to perform their engagement, 
but, in conséquence of an adverse change of wind, fail to fulfill it, 
they are nevertheless entitled to salvage reward. It is obvious that 
a bénéficiai service was rendered, for in the opinion it is stated: 

"It has not been contended before me, as I bave already observed, that no 
salvage service was performed by the smacksmen, but that, inasmuch as the 
conditions of the agreement had not been fulfllled, they were disent! tledto 
ail salvage rémunération. It was also, however, argued, though I thinli with 
less confidence, that the salvors were disentitled to reward because tlieir 
efforts had been unsuccessful; and the case of The Edward Hawkins, 1 
Lush. 517, was mainly relled upon. • ♦ • The main facts of that case 
were that the salvors left the vessel 'in a position of extrême péril,* from 
which she was saved by her own exertions. In this case it is admitted that 
the salvors did their utmost, and did not leave the ship in a position of péril 
without the consent of her master, or without having rendered certain serv- 
ices." , 

This question is of sufficient importance to justify a somewhat ex- 
tended référence to The Camellia, 9 Prob. Div. 27. There a salvage 
award was given, inasmuch as the salvor brought a vessel in distress 
severalr miles nearer her proper course, and towed her 85 miles on 
her course, thereby bringing her into greater comparative safety, 
when the hawser broke, and, owing to prudence on her part, the salv- 
ing vessel ceased her aid. The opinion states : 

"Several cases were clted in support of the défendants' contention that 
the plaintiffs were entitled to nothing. There can be no doubt that services, 
however meritorious, whlch do not In any way contribute to the ultimate 
safety of the ship, are not entitled to salvage reward. Such was the case 
of The Edward Hawkins, 1 Lush. 515. There the vessel taken in tow was, 
after the parting of the hawser, driven away by a gale towards a dangerous 
coast, from whlch she was saved by her own anehors. The towing in no 
way assisted her, and therefore no salvage was earned. On the other hand, 
in The E. V., 1 Spinks, 63, Dr. Lrushington puts the case of a vessel in a 
disabled state being brought on its way and then abandoned by the salvors 
in conséquence of tempestuous weather or other circumstances, and after- 
wards being saved by other salvors, and hé says 'that it is by no means 10 
be laid down as clear law that the original salvors are not entitled to some 
reward.' And In The KlUeena, 6 Prob. Div. 193, Sir R. Phillimore says: 
'Now, there is no doubt that, where a set of salvors hâve done some acts 
whlch tend to the ultimate salvage of a vessel, they are usually entitled to 
some rémunération;' and he then proceeds to conslder the facts which he 
consldered showed that the alleged salvors had improperly abandoned the 
ship in danger. In the case of The Nellie, 29 Law T. (N. S.) 516; 2 Mar. 
Law Cas. 142, Sir R. Phillimore held that where, in conséquence of a bona 
fide mistake, towing was not resumed after the hawsers had failed, yet, as 
bénéficiai services had been rendered, the salvors were entitled to be paid. 
And In The Melpomene, L. E. 4 Adm. & Ecc. 129, Sir R. Phillimore says: 
'There are no cases which stand In the way of my adopting as a principle 
this, whlch appears to me of considérable Importance to the Interests of 
commerce and navigation, namely, that where a vessel makes a signal of dis- 
tress, and another goes out with the bona fide Intention of assisting that dis- 
tress, and, as far as she can, does so, and some accident occurs whlch pre- 
vents her services being as effectuai as she Intended them to be, and uo 
blâme attaches to her, she ought not to go wholly unrewarded.' In The ïan- 
Yean, 8 Prob. Div. 147, I was of opinion that the salvors had by négligence 
brought the salved vessel into as great péril as that from which they had 
rescued her, and therefore that no elalm for salvage existed. I am bf opinion 
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that the principle laid dpwn by Dr. Lushington and Sir R. Phillimore in tlie 
cases I liave referréd to.riamely. tliat services whlch hâve contributcd to the 
ultimate safety of a ivessel, If Interrupted before completlon, wlthout de- 
fault of the salvor, are ««titled to some Jcëpiuneratlon, is applicable net only 
to th£ case of a vessel sa^ed from Immloent rlsls of wreck, but also to a 
câ$è llKe' the présent,' Wïiere the vessel Is broùght into a position of greater 
coibpàràtive safety than that in which she was when she asljed for assist- 
ance." 

From à review of the previous' holdings it is concltlded that, while 
a request fbr aid by a vessel iri distregs should preclude her from 
thereaftef denying her danger (Tlie jiuntsville, 12 Fed. Cas. 996 [No. 
6,916] ; Stone v. The Jewell, 41 iPed,. 103), and might hâve influence 
upon the question of prOpriety of the persons undertaking the serv- 
ice, it cânnot supply the necessity of proof that the service was béné- 
ficiai. ' 

By t}ie foregoing discussion of the law a conclusion has been 
reached: (i) While a salvor should exercise the skill and care that 
a man of ordinary prudence and capacity in the same business would 
be expected to use, yet in case of necessity a person without ordinary 
nautical skill may undertake a rescue on the sea, not assuming a 
knowledge which he does not hâve, but using in good faith such abili- 
ties as he possesses. (2) A salvor may be found guilty of miscon- 
duct, or gross négligence tantamount thereto, which may resnlt in 
forfeiture of the claim for salvage; and lack of skillful opération, 
with of. withput injurious results, may diminish the reward, while the 
présence of such skill may increase it. (3) Spécifie négligence, prox- 
imately resulting in distinguishable injury to the vessel, may be 
used in an action for salvage either to diminish or defeat compensa- 
tion; 'and ih an action by the owners of the property, when culpable 
négligence is established lagainst the salvor, resulting in injury, dam- 
ages therefor may be secovered against him. (4) Compensation 
■may not be ^fi^en, tinless' a benefit îs conferred by the saving of prop- 
erty; but âny persoh 'whose aid bas tended to this fesult may be 
coinpensated,,aItKQug}i,he was compelled by prudence or necessity 
to discontinue his •assista.nce and leave the final rescue to others. 
(5) A request for'aid by S vessel in distress does not àuthorize com- 
pensatiort; jtheref or, unless thé aid r'endered is helpful in the final sav- 
■ing^of prQpejrty.:,' . ..',•;': 

, Thèse viçws lead to the conclusion that the libel in the action of 
White and ôthéts against; the tugbOat Henry Steers, Jr., and sçow 
No. 46 should be' diismiçséd, with costs, and that the cross libel be 
a|^J9 dismissed, wifh costs. ■.' ,, 
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,,, ©istrlct C!ourt, D. Massachusetts. July 15, 190].) 

' No. 1,233. 

ï. CôLiitstoîr— StêaM and SAJtiiNG Vessels— Dutt dp Steameh. 

'' While the statutory riûe fequlring a steam vessel to Ijeep off the course 
'6i a èftlllng vessel le moaif^ed wïiere the steamer cannot obey it without 
eër16us péril tojaerself or other vessels, sbe is not justifled In disobeying 
it until she bas v.esorted to àll other pr'actlcable means, not only to escape 
the danget aftér it is known, but to anticipate and provide against it 
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& Samb— Steamship in Nabrow Channel. 

A large steamship entering Boston Harbor aceompanled by a tug, 
owing to her draught, was obliged to pass through a narrow channel, soiiie 
2,000 to 2,500 feet in length, in which she could net well maneuver. The 
weather was fair, wlth a light wind, and there were a number of sailing 
vessels anchored to the south of the channel. When partly through, 
a sehooner was seen coming from amorig the anchored vessels on a 
course which crossed the channel. The steamer's englues were reversed, 
and the tug was sent ahead, but did not succeed in getting the sehooner 
eut of the way, and, owing to the lightness of the wind, she was drifted 
by the ebb tide against the bow of the steamer and injured. Held that, 
conceding that the steamer was the privileged vessel, owing to the 
narrowness of the channel, the claimlng of such pecullar privilège im- 
posed on her the duty, under the circumstances, of taking the précaution 
of sending the tug ahead to give warning before she entered the chan- 
nel, and that because of the failure to take such précaution, as well as 
of improper steering, and other errors in navigation, she was liable for 
the damage to the sehooner. 

8. Samb— OoNTRiBUTiNS Pault— Failure to Maintain Lookodt. 

The fact that a sehooner kept her course up to the time of a collision 
with a steamer does not excuse her failure to maintain a proper look- 
out, slnce she is not under ail circumstances Justifled in keeping her 
course, and such failure will be deemed a contributory fault, notwith- 
standing her privilège and the fault of the steamer, where if such look- 
out had been maintained the collision might probably hâve been avoided 
by prudent navigation. 

In Admiralty. Suit for collision. 
Carver & Blodgett, for libelant. 
Lewis S. Dabney and Frédéric Cunningham, for claimant. 

LOWELL, District Judge. This was a collision between the 
English steamer Devonian, on a voyage from Liverpool to Boston, 
and the three-masted sehooner Perrv, proceeding from Boston to 
Rockport. It occurred on April 29, 1901, at about 10:20 a. m. The 
weather was clear, the water smooth, the wind light from the south- 
east. The place was between buoys 9 and 1 1 in Boston Harbor, the 
tide not quite half ebb, and running about a knot and a half. The 
Perry was 122 feet long, drawing 9 feet without her center board, 
ând about 15 feet with it. The Devonian was 570 feet long over ail, 
and drew nearly 24 feet. As the sehooner kept her course, the 
steamer was ai; fault unless spécial circumstances be shown. 

The steamer's theory of the collision is this : She was coming up 
the harbor, slowly stopping from time to time to let vessels pass. 
Just below the Gas buoy she stopped to let a tug and tow go by. 
Then she started, and at the Gas buoy entered a passage very nar- 
row for vessels of her size. The original ship channel at this place 
is of considérable width, but there were dredges and drill scows 
placed near its middle by the United States government, in order to 
deepen it. The steamer could not pass safely except to the south of 
the dredges and scows, and so the passage, as indicated by temporary 
buoys, was no more than from 300 to 500 feet wide. The length 
of this narrow passagç was from 2,000 to 2,500 feet. Just as the 
steamer had entered upon it, passing the Gas buoy, those on board 
her perceived the sehooner coming out on the south side of the chan- 
nel, from a fleet of vessels moored there with sails hoisted. Imme- 
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diately the engînes were stopped, and immediately afterwards were 
reversed. A tug in attendance on the steamer was sent ahead, to 
get thè schooner out of the way. The tug failed to do this, and, as 
the fessais approached, the steamer's starboard ânchor was let go. 
The reversed engines of -the steamer were throwing the steamer's 
head to starboard and her stern to port, until the latter almost took 
ground on the south side Of the çhannel. The steamer's bow passed 
over the châin, so that the anchor's hold was on the port side of the 
steamer. The steamer W3s brought to a stop by the anchor and re- 
versed engines, just as theischooner, moving very slowly through the 
water, and drifting with the tide, striick broadside amidships against 
the steamer's stem. The steamer immediately went ahead, to keep 
its stern clear of the flats on the south side of the channel, thus 
deepening the eut in the schooner's side. Soon afterwards the 
schooner was hauled out of the.way by the tug. As soon as the 
schooner was seen on the Starboard tâck, the tug started ahead, 
haihng thé schoonef to.drpp her anchor. When the tug came nearer, 
a heaving line was tlirowii, which.reached the schooner, but to which, 
through the clumsiness or indifférence of those on the schooner, no 
hawser was attached, so that the tug could not carry out its intention 
of hauling the schooner backwards. Nothing was done on the 
schooner until the last moment, when the helm was put up without 
eiifect, owing to the lightness of the wind. The steamer claims to 
bring itself within the opinion rendered by this court in the case 
of The Marguerite (D. C.) 87 Fed. 953, 956, 957: 

"The rulps reçiuire a steamer to keep ofif the course of a salling vessel If 
It is practically possible for the steamer to do so; that Is to say, if she can 
do so without accident, subh as eoUisiott with another vessel, nmnlng 
aground, or thé like. • • • In case of the manifest inability of the 
steamer to gJve way, therefore, and la that case only, does she hâve the 
pight of way over a sailing vessel." 

Even if we assume, as the steamer contends, that, after the schoon- 
er was seen, neither the steamer nor the tug could hâve done any- 
thing more to avoid the collision, We must still ask, ought not the 
steamer to hâve done something else before seeing the schooner? 
It was approaching a narrow passage, from which it could not back 
out, — a passage which sailing vessels were likely to cross, and in 
which on that morning they could not readily maneuver, owing to the 
lightness of the wind. If its size and the dangerous narrowness of 
the channelgave to the steamer peculiar privilèges, as I think was the 
case, they imposed upon it peculiar duties. If it had the right of 
wày in that passage against a sailing vessel properly warned, there 
was the greater need of giving the fullest possible warning. That 
a sailing vessel might at any moment émerge from the anchored 
fleet was manifestly possible. That there would be danger if this 
happened was plain. To guard against this danger was easy. A 
steamer, which is ordinarily bdtind to avoid a sailing vessel, ought 
not to enter upon a narrow passage, where it cânnot avoid a sailing 
vessel, and where a sailing vessel very probably cannot avoid it, until 
it has donc its best to ascertain that the passage is and will remain 
clear. The steamer might hâve waited below the Gas buoy until the 
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tug had gone ahead, and made proper report. Had this précaution 
been taken, the collision would not hâve happened. Doubtless a- 
steamer is not ordinarily required to be preceded by a tug, even when 
maneuvering in a crowded harbor, but where such peculiar privilèges 
are claimed as hère, there is no injustice in the requirement. That 
the attendance of a tug in some capacity was needed, those on the 
steamer appear to hâve recognized. Captain Brittain said : "We 
hâve a contract to escort thèse ships and convey [convoy?] them 
up and down the harbor." Again, there is no doubt that the 
steamer was going much more than tviro and one-half knots over the 
ground when the Gas buoy was passed. Mr. Crosby, an intelligent 
and disinterested witness, estimated the speed at from four to five 
knots. Even if the collision took place but 1,300 feet from the Gas 
buoy, — the lowest place given by any witness, — and even if six min- 
utes were taken in covering the distance, — the longest estimate, — • 
the average of the steamer was over two knots; and this, if she 
was stopped at the time of the collision, would imply a speed of 
about four knots at the beginning. In fact, I think the collision was 
several hundred feet higher up. It is not clear that from four to five 
knots over the ground — say six knots through the water — is too high 
a speed at which to pass the Gas bùoy, if proper care be taken that 
the channel above shall remain clear. Under thèse circumstances, 
a less speed might even be undesirable, but this considérable speed 
emphasizes the danger of attempting to pass the channel until after 
more complète warning than was given hère. Again, there is contra- 
diction between Captain Muir and the pilot regarding the orders 
given on the steamer just before the collision. The former testified 
that the engines were not started ahead until after the collision ; the 
latter directly to the contrary. "The schooner kept approaching. I 
stopped thé engine in the meantime, and the schooner was coming 
right across our bow, and was falling oiï. When she was coming 
across the ship's bow, and a minute before she touched, I stopped the 
ship's engines, and sung out, 'Hard a-starboard/ and then, 'Full 
speed ahead.' The ship's stern was getting onto the mud, and I had 
to go ahead with the ship. I was afraid of being hung up with thèse 
dredges, and so I gave the order 'Full speed ahead.' The ship 
started ahead. Then I sung out to let go the anchor, which was 
done, and after the chain took her, and the ship straightened out, 
I sang out, 'Get a rope over the schooner's bow, and turn her out 
from under our bow.' As soon as the rope was fast, I stopped the 
engines. The ship had not gathered much head-yvay. The tug was 
puUing the schooner away, and when she was pulled away the engines 
were started, and then we proceeded further up the harbor." 

It is true that the pilot testified that the steamer was not moving at 
the time of the collision, but, if her engines had been going fuU speed 
ahead for a minute, or even for half a minute, I do not think the 
steamer could hâve been absolutely stationary. Mr. Crosby says 
she was not. Perhaps she had been stopped by her anchor before 
she was started ahead, and the pilot's observation may hâve been 
made at that time. This order of the pilot was doubtless given in 
extremis, but it not only discrédits the testimony of Captain Muir 
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and bthérs, but illustrâtes the darlgér of the whole prpceeding on the 
steàmer's part, and the wisdom of sending a tug ahead to give warn- 
ing df the steàmer's approach. As was said by the circuit court of 
âppëals for the Sixth circuit in Squires v. Parker, 42 C. C. A. Si, 53, 
ICI Fed. 843, 845: 

"We concède that, as urged by counsel for the respondent,,the groverning 
rule Ip modlfled wheri the steamer cannot obey it without getting into serious 
péril, ahfl there is no other -icay to avoid it but to disregard the rule. The 
Marguerite, 87 Fed. 953. But in such case it Is obvious that the steamer is 
bound to resort to ail other practicable means before she can be justiiled in 
viola tlng the statutory régulation." 

Again, the helmsman of the steamer testifies thathe put the steàm- 
er's wheel hard a-port before the collision, and with him agrées the 
statement of Captain Muir. Appareritly this maneuver was improp- 
er, as, if the steàmer's head had been only a little more to port, the 
collision would not have'happened. 'Still, again, if the hole in the 
schooner's side Was deepeiied by the steamer going ahead after the 
collision, and if the necessity for the steàmer's going ahead was 
caused by its bow being tp starbbard, then increased damage may 
hâve been caused by improper stèéring. As other faults hâve been 
found on the part of the steamer, it îs not necessary to discuss this 
question further. 

The court has hext to' consider if the schooner aiso was at fault. 
She had no lookout. Her counsel contended that the want of a look- 
out did not contfibute to the collision;, that she kept her course, and 
that this was her only (iilty; but the privileged vessel has no right 
to keep her course with her éyes shut, The rule requiring a lookout 
is imposed alike upon the'burdened and privileged vessel. The duty 
of the privileged vessel is to hold her course; the duty of the bur- 
deried vessel is to keep ofï that course. But the privileged vessel 
is to hold her course, cortstantly observing the burdened vessel, in 
order to notice if the lattèr fails in her duty. When the failure of 
the burdened vessel bec'ômes apjparent, the privileged vessel must 
change her course as prudence côrnmahds. If she thereafter keeps 
hèr coUrse by reason of failure to observe the fault of the burdened 
vessel, she is at fault. Want of watchfulness on the part of the 
privileged vessel does^ not âltbgethef excuse the burdened vessel, but 
it is none the less a fault. Iti this case the schooner saw the steamer 
whçn the formel" was on th'è pbrt,.tack. The schooner then knew 
that tlie steamer was large, and wo'uld hâve difRculty in maneuvering 
in the narrow passage it must shortly' enter. The schooner ought not 
to hâve lost sight of the steamer, especially while tacking in an 
anchored fleet, and consîiëfing hei: owri sUght maneuvering power. 
Yet, after, losing sight of the steamer, the captain of the schooner did 
not again notice, her t:|ntil bis attention was attracted by the tug's 
whistîe. The Wànt of à Idiblfbàt was a plain fault, which probably, 
contributed to thè accident. It iis at léast doubtful îf the schooner 
cottld hâve anchored in time to do any good. Perhaps the failure 
t6!ci'tch the tug's rope was a ttiere accident, though the whole con- 
ducfpf those on the schopner savbrs of négligence amounting almost 
to técklëssness. 'As both Vessel s were at fault, the damages must 
be divided. 
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CDMBBRLAND TELEPHONE & TBLEGRAPH C». v. LOUISVILLE 
HOME TEL. CO. 

(Circuit Court, W. D. Kentucky. July 20, 1901.) 

THI.KPfTONES — RlQHTS UNDEB CONFLICTING GRANTS — PRIORITY OF OCCUPATION. 

Where a clty bas granted to each of two téléphone companles the 
right to construct Its Une on the same slde of the same street, neither 
grant heing exclusive. In the absence of any statute or ordlnance regu- 
lating the construction and opération of such Unes the company which 
Is prier In grant and in occupancy has the superlor rlght, and the 
second company Is not entitled to plant its pôles within the space 
prevlously occupied by the flrst company, so that they will exteud up 
through its wlres, or to oceupy wlth its own wires the space beneath 
them, where it wlll Impair the safety or interfère wlth the efficient 
opération of the first llne.i 

In Equity. On motion for preliminary injunction. 

Fairleigh, Straus & Eagles and Humphrey, Burnett & Humphrey, 
for complainant. 

Helm, Bruce & Helm, for défendant. 

EVANS, District Jttdge. The facts are not disputed that for as 
many as 12 years the complainant, under a contract with the munic- 
ipaHty, has had its téléphone line and System constructed and in 
opération along Preston street in this city ; that its pôles hâve been 
standing for that purpose on the west side of that street as far out 
as the crossing of the L,ouisville & Nashville Railroad Company's 
track, and thence on the east side of the street to the city limits ; and 
that upon its pôles were several crossbars upon which the complain- 
ant's wires were strung. The city having sold it the franchise there- 
for, and having accordingly given to the défendant a permit, as it is 
called, to construct a téléphone line along the east side of Preston 
street to the city limits, a few dâys before the bill was filed in this 
case it attempted to construct its line practically on the territory and 
in the space already and long previously occupied by the complain- 
ant ; the pôles of the défendant, when put in, being in many instances 
thrust up between the wires of the complainant, and through the 
space already occupied by it for the opération of its System. Upon 
the filing of the bill a restraining order was granted, forbidding fur- 
ther proceedings in that direction by the défendant until a motion 
for a temporafy injunction could be heard and dispôsed of. In view 
of the possibility of many conflicts of a similar character between 
the parties to this suit, and in order, if possible, to settle definitely the 
grounds upon which ail such disputes should be determined, the court 
has devoted much tinle to the hearing and considération of this mo- 
tion. 

The streets of a city are almost exClusively under its control, and 
it was sutprising to find that no régulations had been adopted by 
the propèr authorities of Louisville for the wisé ànd jûst régulation 

iRlghts,of téléphone and telegraph companles to use of streets, see note 
to Southern Bell Téléphone & Telegraph Co. v. City of Richmond, 44 0. C. 
A. 155. 

110 F.— 38 
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of téléphone companies, and for the construction and opération of 
their linçs. If such coui-sehad been pursued by the city, itwould 
be a rare instance, perhaps, in which the courts would be called upon 
to interfère. Téléphones are most important factors in the business 
of the commuriity, and wJthal are conducted through agencies which 
are somewhàt dangerous to life and property, and there are many 
reasons Why their construction and opération should be most care- 
fully and Wisely regulated, and probably upon scientific principles, for 
the public safety and the good of the community. In the exercise of 
its power over its streets the city granted a permit to the défendant 
for the construction of its line along the east side of Preston street. 
This it Ijàçl th^iright to do, as the pldèr right of the complainant, 
though al^p jÇecured under çontract wîth the city, was expressly not 
exclusive. I do not find it necessary to express any opinion upon the 
question of whether the city had the lawful power to authorize the 
défendant to take any part of the space occupied by complainant with- 
Qut its consept pr without just compensation, because there appears 
to hâve been in fact ample room on the east side of the street for the 
defendant's lines, without actually interfering with the space occu- 
pied by complainant. But, even if the city had the power, it did not 
in.terms nor Jn fact authorize the défendant to occupy any part of the 
space already appropriat-ed. and occupied by the complainant under 
its agreetnent with the city, and we think the permission given the 
défendant, when properly and fairly construed, does not bestow upon 
it any such right. Neither party to the suit having an exclusive right, 
though: each party has a contract right> we think the only intelligible 
principle uponiwhich the case can be determined is that of prior oc- 
cupancy, and the. résultant équitable rights. Priority in time, upon 
familiar principles, ordinarily gives the superior équitable right, and 
c^tainly it njust be manifest that therç is no équitable considération 
upon which it can be justly and fairly held that the complainant shall 
beturned ont of what itihas appropriated,; and of which it is in lawful 
possession,, in prder that the défendant shall be permitted to occupy 
the same thing. It seems to us clear that to allow the défendant to 
thrust its pôles up through the lines of the complainant, to hâve its 
employés pass and repass through those Unes at will, and to require 
that the complainant's wires shall thereby be subjected, and that the 
complainant's employés, to say nothing of other people, shall also 
thereby be subjected, to any dangers that might resuit from the elec- 
tric fluid, would be a conflict and menace to both to which no just 
principle would require any of them to be subjected, unless under 
stress' of a much greater necessityior upon a much more urgent de- 
mand, based uppn the publk needs, than appears in this case. In- 
deed; it seems to us, though it içnot necessary. to décide the ques- 
tion, that there was no reason of any great weight why the défend- 
ant «ould not hâve crossed over; to the west side of Preston street at 
the failroad crossing, an,d hâve proceeded on that side to the city 
limita, It woïfld probably hâve beieti quite as well for it to hâve ap- 
plied for permission to do that, and probably it would hâve been 
quite as easily obtained. There are many instances where numefous 
pérsons hâve equal rights ih a given locality, and yet where the law. 
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good manners, and common sensé equally require that the old 
maxim, "First corne, first served," shall be observed. Every indi- 
vidual in the community bas an equal right upon the pubUc streets, 
and to occupy space thereon necessary for his legitimate purposes 
there, and yet, from the necessity of the case, any part of the street 
occupied by one person may not be taken from him by another while 
he is not in any fair sensé obstructing the highway. He cannot prop- 
erly be shoved out of the place he first occupies in order that another 
who would hke to hâve it may take it instead. Any other rule would 
tend to many breaches of the peace. Suppose a crowd should gather 
in a pubhc place to witness some spectacle. One person first oc- 
cupying a place of vantage could not rightfuUy be displaced by any 
one else without his consent. By a parity of reasoning, in the ab- 
sence of statute or lavvful régulation, if a second téléphone company 
finds the most eligible lines and places already occupied by another 
company in the same business, it may be its misfortune, but it does 
not hâve any right to displace the previous occupant in order to ben- 
efit itself. An electric light company ordinarily occupies a space for 
overhead wires much less wide than does a téléphone company for 
the same purpose, and while its side of the street may not be as dé- 
sirable, on account of its présence, as the other side, still, if the other 
side is already occupied by one téléphone company when a second 
desires to do so, and if one or the other must go to the side where 
the electric light company is located, it must be the latest téléphone 
company. Thèse are among the natural and necessary disadvan- 
tages of a late start in the business. They cannot be avoided by a 
forcible occupation of the space already fairly appropriated and oc- 
cupied by an earlier claimant. First occupancy, indeed, is the origi- 
nal foundation of title to ail property. But, at any rate, we think the 
applicable and controlling principle is well stated in the foUowing 
language from the opinion of the Texas court of civil appeals in the 
case of Paris Electric Light & Ry. Co. v. Southwestern Telegraph & 
Téléphone Co. (decided in 1894) 27 S. W. 902, 5 Am. Electrical Cas. 
262, where it was said that "the téléphone company's franchise being 
superior in point of time to that of the appellant, and having exer- 
cised its right under its franchise, appellant, in the absence of a su- 
perior right, could not interfère with the use and enjoyment of that 
privilège by stringing wires in such close proximity to those of ap- 
pellee as to impair the efficiency of appellee's téléphone service." 
This statement of the doctrine is satisfactory to the court, as it seems 
to be based upon facts similar to those hère, and is also well sup- 
ported by the following authorities: Consolidated Electric Light 
Co. V. People's Electric Light & Gas Co., 94 Ala. 372, 10 South. 440 ; 
Rutland Electric Light Co, v. Marble City Electric Light Co., 65 
Vt. 377, 26 Atl. 635, 20 L. R. A. 821, 36 Am. St. Rep. 868; Joyce, 
Electric Law, §§ 495, 515; Bell Tel. Co. v. Bellville Electric Light 
Ce, 12 Ont. 571. It has been shown that in certain cities in Ohio 
a second System of téléphone wires had been constructed in the 
manner attempted in this case, but we are without light as to wheth- 
er there was an agreement between the companies there, or whether 
it was donc under a contract to that effect between the city and 
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the original company, or whether some statute of tlie state, sub- 
ject to which botla companies held their franchises, ..permilted or re- 
quired it. In the absence of any Ught upon those matters, we are 
only called uppn to ascertain the gênerai principles which must con- 
trol this case, and which may not be affected by anything that took 
place in Ohip. : 

The court is therefore of opinion that the évidence shows and es- 
tablished the facts to be that for many years the complainant has 
qccupied on the east side of Preston street, south of the crossing of 
the Louisville & Nashville Raiiroad Company 's track, the Une shown 
to be where complainant's old but short pôles are now set up ; that it 
has occupied a space some distance from the ground, about 8^ feet 
in- width, reasonabîy needed therefor, and where its wires are now 
strung on said pôles; and that to permit the défendant to occupy any 
portion of that space, or any part of the space between that and the 
ground, would: be injurious to the cpmplainànt and its System, and 
would injurionsly conflict and interfère with the opération of its lines. 
iThese being the facts as established; it follows that the temporary in- 
junction should be granted to the cxtent of prohibiting the défend- 
ant from occupying or attempting to occUpy any part of the space 
indicated, and from so constructing its Une on the east side of Pres- 
ton Street as to touch or interfère with complainant's Une or wires in 
that space. Of course, nothing ifl this gênerai ruUng should pre- 
vent the reasonable use of parts qf the space above or below that 
used by the complainant where necessary crossings are to be made. 
in such instances the crossings should be effected in such manner as 
Jiot to intermingle the, wires of the respective companies, and so as to 
Interfère aiS little as may be practically possible with the occupancy 
of that company which first came upon that particular locaUty. 



CfDMBEELAKD TELEPHONE &; 'ttBLEGRAPH CO. T. LOUISVILLB 

; HOME >t<EflL. 00. 

(Circuit Court, W. D. i^entucky. July 31^ 1901.) 

TKiKFHONBS— BiGHTS DNDEK CONFLIOTING QkANTS— PkIOBITY OF OCCUPATION. 

OomplalnaHt constructed and had maintained and aperated for several 

yéàrS a téléphone Une along the streets of a clty under a grant which 

;: was stlil subslàtlng when the clty Jgratitëd to défendant a fra^nchise to 

cpnstruct and ' maintain a Une. on the same: side of the same sti-eets. 

Nielthçr grant was exclusive, and' there was no ordlnance of the clty 

fégillàtlng the constniçtiôn and opération of such Ilnes. Eelâ, that com- 

■'pkinaiit "by its prier làwful occupancy had acqulred the superior right, 

: and that défendant waS not ehtltled to so construct Its Une as to Inter- 

, fera with the safets*^ or eflîoiént opération of complainant's system.i 

In Equity. On motion fbr^ffefiniinary injunction. , 

Hymphrey, Burnett & Hutriphrey and Fairleigh, Straus & Eagles, 
for complainant. 
Helrri, ^rtice & Helm, for défçndant. 

iRlghts of téléphone and telegraph companies to use of streets, see note 
to Southern Bell Téléphone & Telegraph Co. v. City of Kichmoud, 44 C. 0. 

A. 155., , .,„„•, ,,^ 
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EVANS, District Judge. A case between thèse parties which in- 
volved precisely the same questions as this one was before the court 
a few days ago, and was very carefuUy considered. iio Fed. 593. I 
reached the conclusions stated somewhat at large in the opinion then 
delivered, and I need not repeat what was there said. There was a 
total failure upon the part of the city to regulate the manner of con- 
structing téléphone lines along its streets, especially where more than 
one Company claimed the privilège. The city seems to give a gên- 
erai permit to do so, and then turns the company loose to do the 
best it can. In the absence of any spécifie régulation by the city, 
we hâve hère the case of two téléphone companies, each one of which 
is a private corporation operating its business exclusively for private 
gain, and only to a certain extent having any function properly 
called public, but each one of which lias a franchise to build a télé- 
phone line on certain sides of certain streets, though one of them has 
the équitable and légal advantage of several years' prior occupancy 
of certain space in the most eligible positions, but from which the 
other desires to remove it or else to divide the occupancy; and the 
court is called upon to say whether the right to do so exists. I be- 
lieve there is no break in the long line of authorities which hold that 
priority in time of occupancy in such cases gives priority and superi- 
ority in right, and that the fîrst occupant cannot be ousted, shoved 
aside, or interfered with by a later claimant. In the former opinion I 
stated generally the grounds upon which I not only foUowed, but alto- 
gether concurred, in the views expressed in numerous cases. Much 
of the matter contained in the elaborate and possibly somewhat argu- 
mentative affidavits read by the défendant might be very persuasive if 
presented to the législative department of the city government in an 
efïort to induce it to dévote the streets of the city to certain uses, and 
to settle the terms upon which such dévotion should be made, but, 
when addressed to the court in an action inter partes which seeks to 
détermine the rights of mère litigants, they do not seem to hâve 
much bearing upon the question of the rights of the complainant 
growing out of its prior lawful occupancy of certain parts of certain 
streets under a license from the city, which I think is the one point 
upon which the pending question must be decided. We are con- 
cerned only to ascertain whether the complainant has any lawful 
rights in the premises whicli hâve been unlawfully invaded by the de- 
fendant. If the complainant has rights sUperior to those of the de- 
fendant, the latter must yield. Abstractly the rights might hâve been 
equal, but concretely it may be that priority of appropriation of cer- 
tain space gives priority of right therein. By its gênerai grant to the 
complainant, the city, in contemplation of law, gave the necessary 
space over the street and in the street for the construction and opér- 
ation of complainant's téléphone System. When this space was after- 
wards appropriated and occupied by the complainant its title there- 
to becamë complète and exclusive as to everybody, unless it might 
be the city, and the permission given to défendant in gênerai terms 
to use the street did' not revoke, and was not intended by the city 
authorities to revoke, any right of the complainant thus acquired, but 
was necessarily subject to the previously acquired right. Principles 
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somewbat simîlar to those which govérn in cases oî conflicting land 
warrants alid entries might be applied. See Atherton v. Fowler, 96 
U. S. 515-519, ±4 L. Ed. 732; Mower v. Fletcher, 116 U. S; 385, 386, 
6 Sup. Ct. 409, 29 L. Ed. 593. The court by no means says that the 
défendant may not occupy either or both sides of Park avenue or of 
Hill Street. With those matters as- abstract propositions we hâve 
nothing to do. Ali the court says is that, in its opinion, the défend- 
ant should not be permitted to invade the space on either street pre- 
viously and lawfully appropriated and occupied by the complainant. 
What has been donc between other companies in Ohio and other 
States, as shown by the évidence, does not seem to hâve been re- 
sisted by the earlier occupant, and we niust assume that there was 
either actual or tacit consent upon some ground, the nature of which 
can only bé conjectured ; but, at ail events, those matters cannot hâve 
force hère, where the lawful and first occupant does, as such, vigor- 
ously resist ahy invasion of its rights, and asks the court to protect 
its superior equities as Such occupant, — equities which arise out of 
that occupancy, considered in connection with the absence of any rég- 
ulation by the city government. If I am wrong in supposing that 
previous lawful oCcupancy cannot be interfered with in the absence 
of statute or city régulation governirig the right of interférence as 
one of the terms or conditions of the user, then there should be nO 
injunction ; but as I am clearly ôf opinion that prior appropriation 
and occupation of necessary space by the complainant under the au- 
thority ôf the city does give it superior equities and rights as to that 
space as against ail mère competitors, whatever might be the case 
as' to the city, I think the complainant is entitled to an injunction 
pendente lite'to prevent any interférence by the défendant with the 
opération of the complainant's lines within that space, and from any 
attempts by the défendant to enter that previously appropriated space 
by any intrusion therein of any of its pôles or any part of its outfit, 
and, indeed, into any part of the space below that actually occupied 
by the wires of the complainant. A temporary injunction similar to 
that in the former case is granted. 



UNITED STATES v. "WHITE. 

(District Court, D. Montana. August 30, 1901.) 

No. 47. 

Public Lands— UniiAwfuij Isclobtjke— Suit to Enjoin. 

A bill against a defeûdant, under tte statute for unlawfnlly fencing 
In portions of the public domain within a state, is not sustained by évi- 
dence showlng that the, land inclosed when surveyed will fall within 
section 15, which is within a rallroad ^ant, and section 16, which is a 
school section owned by the state. 

In Equity. Suit to compel removàl of fence from public lands. 

Wm. B. Rodgers, U. S. Atty. 
F. Adkinson, for défendant. 
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KNOWLES, District Judge. In this case it appears from the 
évidence that a large portion of the land inclosed by the défend- 
ant was parts of section i6, or what will be section i6 when sur- 
veyed, and section 15 when surveyed. The first mentioned section 
is a school section, and the latter is a section of land embraced 
within the grant to the Northern Pacific Railroad Company. Nei- 
ther of thèse two sections can be classed as a part of the public do- 
main. The complaint, therefore, that the défendant had unlawfuUy 
inclosed or fenced up portions of the public domain cannot be sus- 
tained. The judgment of the court is that the bill herein be dis- 
missed. 



CHICAGO, R. I. & P. RY. CO. v. HANNIBAL & ST. X R. 00. 

(Circuit Court, N. D. IlHnoIs, N. D. April 23, 1901.) 

No. 24,819. 

CONTRACTS— Construction— ToLLS for Use op Railroad Bbidgb. 

The complainant acquired from défendant, by lease for a term of 25 
years, the right to run its trains over some 50 miles of defendant'8 
railroad track, and also the bridge owned by défendant across the Mis- 
souri river at Kansas City, together with the use of terminal facilities 
la the City. The lease provlded for the payment of rentals for the use 
of the track and terminal property, and for the payment of tolls for 
passengers and freight transported over the bridge, in accordance with 
a schedule of rates therein contained; and further provided "that. If 
any other railroad company or common carrier shall, after the com- 
mencement of thls lease, be permitted to transport freight or passengers 
over said bridge upon the payment of tolls lower than those above 
specified, the tolls above named shall be reduced to correspond vfith 
such reduced rates, but this proviso shall not apply to the existing con- 
tract between the party of the first part and the K. C, St. J. & 0. B. 
Railroad Company." The latter company wfis then uslng the bridge 
under a contract requlrlng the payment of flxèd annual rentals. Another 
company was also at the tlme running its trains over the bridge under 
a similar contract, which had just expired, but proceedings were pend- 
Ing before the govemor for renewal, by reason of the fallure of the 
parties to agrée upon the terms, in accordance with a provision of 
the statute under which the bridge was constructed. Such renewal 
was made upon the same basis as before, requiring the payment of a 
flxed annual rental. The amounts paid as rentals under such contract 
were at ail times smaller than the tolls paid by complainant, taking 
Into considération the number of trains run, and the passengers and 
freight transported, over the bridge by the respective eompanies, which 
f acts weré at ail times known or accessible to , complainant, which, 
however, continued to use the bridge, and to pay the stipulated tolls, 
wlthoùt objection, for 18 yearg, when it nàade the claim that its tolls, 
bbth future and past, should be reduced to correspond with the amounts 
paid by the second company. Eeld that, Inasmuch as the payments by 
complainant under Its cpntract were to be made upon an entirely 
différent basis from those under tbe other contracts, the one being 
determined by the amount of trafic, while thé others were flxed with- 
out regard to the use madé of the bridge, anfl in yiew of the praetical 
construction placed upon the contract by the parties for so many 
years(, the, proviso for the réduction of tolls could not hâve been in- 
tended to apply to rentals paid by other eompanies uiider the other 
elass of contracts, which would hâve required défendant to keep ac- 
couhts, ' otherwise uniieiïessary, ànd which were not in fact kept, for 
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tbe purpose of teûxiclng stfcôh rentals to a toU basls; and thîs notwlth- 
Btanding the express exceptions from the proviso of one oî s.uch con- 
tracts, whjcli must be pres^ed to h^Te.been Inseited from an excess 
of caution. 

In Equity. On final héaring. 

The bill of complaint Is foi^nded on a coiitract made Dec^inber 4, 1879, 
wl^ereby the Hannibàl & St Joseph Eailr6ad Company, défendant (Uerein- 
aftèr mentioned as thé "Hannibàl- Gompany'')granted to the Chicago, Rock 
Island & Pacifie Raiiway Company, complalnant (hereinaf ter mentioned as 
the "Boclc Isjand Company") thié; right to use for the term of 25 years (1) 
a section of 52 miles of its ralïroàd, and (2) its bridge at Kànsas City, with 
certain terminal facilities; and the relief sought is (1) an accounting to 
ascertain the rates of toll or compensation for which llke use of the bridge 
has been granted to other raiiroads during the contlnuance of this contract; 
(2) to obtain, ,a .réduction of the iComplalnant's çates, in conformity with a 
provision of the contract, to the' alleged loVér rates which hâve been ac- 
. eepted from such other companleç; and (3) to recover the amounts paid by 
the complalnant, In excess ot stich lowet rates, during the intervening 
tlme, in ignorance of the reduced rates, and through the defendant's con- 
cealment of the facts. The controversy relates only to the bridge toll, 
although the terminal faclljties In connection wlth that branch of the con- 
tract must be talien into. the aecount O^e provisions of the contract, so 
far as are material, are as follows: ■,)•■' 

"(1) A sum équal to 7 per eéhtùm on the Tàluàtion of $10,000 per mile, 
estlmated to be ohc-half the value offlfty-one 'miles of railroad, the distance 
between Cameroh Junctlon and Harlem; that Is to say, a sum equal to 7 
per ceûtum upon $610,000. . 

"(2) A sum e(Jual to one-half of ail taxes legaliy assessed and levled upon 
the rlght of wày', road, traôks, and station houses of the railroad hereby 
let and denilsed bèttreen CamerOn Junctlon ftnd Harlem, inclusive. 

"(3) Tolls ; f or ail ' passengers anfl' frelght which the party of the second 
part shall transport ovér the rallrOàd bridge of the party of the first part, 
atKansas City, as follows: 

Articles. Rates. 

Merchandlse 5c. per 100 Ibs. 

Merchandise, car load^, 12,000 Ibs. and over.; . . ,, $6 00 per car. 

Carioad Shîpments: . • i 

Cornent, lime, railroad Iron; satti, stucco, wood,.. $4 00 per car. 

B?iek, coai.bay, hogs, sand, stone, ties, andplling $3 00 per car. 

AU freight not enumerated aboyé, • . • $5 00 per car. 

RalIway Eaulpment: : 

Frçlght cars, as freight t.... $ 4 00 each. 

Passenger coaches^ ag; freight>; . , $ 6 00 each. 

Ijocomotlve engines, as freight. $10 00 each. 

For each passenger. ...... ^ ^. ....;. ...... 20 cents. 

' "I^ovided, that If any other railroad company or common carrier shall, 
a'ti^ ihe commencement of thë térm of thlslease; be pèrmitted to transport 
freight or passengers ' over Saïd bridge flpon thè ' payment of tolls lower 
thab thôse.abpve speclfled, the tolls abpve named shall be reduced to cor- 
respond, with such reduced rates; but tnis.nrovlso shall not apply to the 
exlstln^ coiitract between the'j)àrty of the, flrst part and the Kansas City, 
St. Joseph and Oouncll Ëluffs HâilroàdCoàiïiàitiy. 

"(4) A sum equal ;to the,prop6rtl0!nal, ^Hïlré Of expeiises actually Incurred 
In repaltlng, Tenewih'g; ànd màlûtaining.fliçi rOÀittbfed, tracks, and bridges 
(excludîpg the' 'bridge over the iïlssourl' ntèh. aûd appurtenant structures), 
statlonsV bulldlilgs, watèr stations, ançl .Side trackS between Ca'meron Junc- 
tlon,"iïnu. ISàiisastSty, inclusive, whlcii'Share $ha;iï bear the same propor- 
tion to the -^iiole aniount' expended for sa^id jiurpdses à» the train miles 
ruia over sald road by the lessee shall bçâ,r to the miléage of ail trains 
operated thei-eon.' 
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"(5) A sum equal to a proportlonal share of thé expenses actually In- 
curred In paylng reasonable salaries to switchmen, telegraph operators, 
train dlspatchers, and sueh other employés as may be employed in the 
performance of dutles Incident to the joint use and occupation o£ said 
railroad, as well as a like share of expense for water supply; the pro- 
portion of such share to be ascertalned in the manner provided In the last 
paragraph. 

"(6) A sum equal to the proportlonal share of ail expenses incurred In 
swltching cars (both passenger and freight) In Kansas City, and ha the 
loading, unloading, and tr^nsfer of freight at the same place, whlch share 
shall bear the same proportion to the entlre expenses incurred for such 
purposes whlch the number of cars switched, loaded, unloaded, and trans- 
ferred (or the party of the second part at said place shall bear to the 
whole number of cars wlilch may be switched, loaded, unloaded, and trans- 
ferred by the party of the first part at said point; but it is understood and 
agreed that each party shall pay in full ail charges for trackage of Its own 
cars out of the yard of the party of the first part in Kansas City. 

"(T) A sum equal to 7 per centum of the amount expended in the con- 
struction of additional stalls in the engine house and tracks and freight 
houses and offices in the yard at Kansas City. 

"(8) If the toUs for the use of the bridge of the party of the first part at 
Kansas City shall ever be reduced as provided in the third paragraph of 
this section, a reasonable rental, not exceeding the amount of such réduc- 
tion, shall be paid by the party of the second part for the use of the yard 
of the party of the first part In Kansas City. If the amount of such rental 
cannot be agreed upon by the parties, it shall be fixed by référence, as pro- 
vided in the seventh section of the third article hereof. Said rental shall 
be paid in monthly installments on the fifteenth day of the month foUowing 
that in and for which it accrues, upon présentation of a statement by the 
party of the first part to the party of the second part showing the amount 
due, accompanied by copies of pay rolls and vouchers showing the payment 
of the expenses mentioned in the foregoing paragraphs numbered two (2), 
four (4), flve (5), six (6), and seven (7), certified by the gênerai manager or 
superintendent of the party of the first part" 

And the Rock Island Company further agrées "to transport ail passengers 
and freights which it can legally and legitimately control between Kansas 
City and points on its own Une between Cameron and Chicago, inclusive, 
over the railroad which is hereby let and demised." Also that it "shall do 
no business as a carrier of freight or passengers to or from. any point be- 
tween Keystone (a station next west of Cameron) and Harlem, inclusive. 
It will give reasonable notice to prevent the entry of any passengers into 
Its trains, and if, despite such notice, passengers do enter such trains, it will 
account for and pay to the party of the first part ail fares which may be 
collected from them." The eontract contalned a further provision that it 
"shall be construed liberally, so as to protect and secure to each party the 
privilèges and benefits herein provided or manifestly Intended." 

At the time this eontract was made, the Kansas City, St. Joseph & 
Councll Bluffs Railroad Company (hereinafter mentioned as the "Kansas 
City Company") was operating under a eontract with the Hannibal Com- 
pany, dated September 1, 1871, which granted to the former the use of the 
bridge, dépôt, and station grounds at Kansas City for 10 years for an annual 
payment of ?20,000 in monthly installments; and such eontract is men- 
tioned in the proviso of the eontract in controversy as excepted therefrom. 
This eontract was subsequently renewed upon like terms. Moreover, the 
St. Louis, Kansas & Northern Railroad Company, subsequently known as 
the Wabash, St. Louis & PaciHc Railroad Company, and later as the Wabash 
Railroad Company (hereinafter referred to as the "Wabash Company"), 
was operating its trains over the same bridge under a eontract with the 
Hannibal Company made December 1, 1869, for a term of 10 years, pro- 
viding for an annual payment therefor of $55,000. Thi,s eontract expired on 
December 1, 1879, and, negotiations for renewal having failed, proceedings 
were then pending to flx the terms of renewal in aecordance with the légis- 
lative grant under which the bridge was authorized; and the facts of such 
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prlor cdntract and contrbversy over the ternis of renewal were well known. 
The rèîie%àl wàs fiûally arranged through àrbltration, and Vas made, by 
contra^ ënteréd Into Jùrie l, 1880, to date froiù December l, 1879; flxlag the 
compeÛ^atlëà; àt $48,000 pef annum, payable In monthly Installments, to- 
gether wlth oiié^thlrd of thé expènses incutred by the Hannlbal Company in 
malnt'alhlng the bridgé. On September 1, 1888, thls contract was modifled 
so as to reduce the annual rental from $48,000 to $30,000, and the share of 
eipenses for nialntalnlhg the bridge wâs fchanged to "a wheelage propor- 
tion," Instead ôf "one-thlrd thereof." The aggregate amount paid by the 
complalnant each year uhder Its contract for tolls largely exceeded the 
amount pald by the Wabash Company for the same period under elther of 
Its contracte; whlle thé* actual tràfflc of the Wabash Company over the 
bridge was of llke class, and greatly exceeded that of the complalnant. 
A dispute «fosë between the parties in 1886 respectlng the rate upon 
lumber, but; having référence only to an "équitable charge," — ^whether It 
should be foUJ dollars or fiye dollars, — and thls remalned an open question 
for several years, untll à final adjustment was reached wlth no allusion to 
the présent subject Of controvërsy; àrid inonthly settlements hâve con- 
tinued throùghout thè tenu, àslde from the pèndency of that adjustment. 
The controvërsy in suit was Inltiated by a letter of Mr. Cable, président 
of the Rock Island Company, dated Fébruary 3, 1898, addressed to Mr. 
Perkins, président of the Hannlbal Company, calUng attention to Informa- 
tion, which had then reaéhed the company for the flrst tlme, that the 
Wabash Company had the ui^e of the bridge at lower rates than those 
pald by the Rock Island Cornpany, and asking for copies of the contracts 
wlth the Wabash Company, and statements showing the toUs, rentals, or 
charges pald by them for the freight and passengers actually carrled. 
Such contract tvas thèreupon fumlshed, àôd the foUowlng correspondence 
ensued; the letter of Mr. Cable bearlng date Fébruary 28, 180S, and the 
reply by Mr. Pèrklns, March 8, 1898: 

"Mr. 0. B. Pçrklns, Président H. & St. J. R. R. Co., Burlington, la.— Dear 
Sir: In response to my letter to you of the third Instant, Mr. J. W. Blythe 
called on me at my ofBce, and left wlth me copies of contracts between 
your Company and the foUowlng companies, relatlng to the use of your 
bridge across tiie Missouri River at Kan'sas City: Wabash, St. Louis & 
Pacific B. R. Co., date June 1, 1880; modification of same, date Sept, 1, 
1888; Kansas Olty, St. Jo. & Co. B. R. R. Co., date Sept. 1, 1871; same, 
date Sept. 1, 1881. Mr. Blythe suggested, without however deflnitely taking 
the position, that the proviso in paragraph 3 of section 1 of the contract be- 
tween your Company and thls compainy, dated December 4, 1879, to the 
effect 'that, if any other rallroad company or common carrier shall, after 
the commencement of the tènn of thls lease, be permitted to transport 
freight or passengers over çaid bridge upon the payment of tolls lower 
than those above speclfled, the tolls above named shall be reduced to 
correspond wlth such reduced rates,' -Would not apply to the case of a cou- 
tract such as those named, pernilttlng ànother rallroad company to trans- 
port freight and passengers over the bridge on the payment of a fixed 
annual rental, instead of on the payment of tolls, such as those specified 
in our contract. I cannot agrée wlth thls proposition. It certainly is not 
in accordance wlth thê understandlng wlth which the contract was en- 
tered Intp on our part, which was, to my recolleetlon, that we were to 
hâve the rlght to use the bridge on as favorable terms as any other rall- 
road company; the then existlug contract Vith the Kansas City, St. Joseph 
and CouncU Bluffs R. R. Co. being exce^tèd. Résides, Mr. Blythe's position 
has had the careful considération of our légal department, and I am ad- 
vised that our right, under the contract, to a réduction of the tolls pro- 
vided for thereln, canriot be aftected by the circumstance that the tolls 
pald by the other companies for traasportlng freight and passengers over 
the bridge are pald in an agreed annual sum, instead of being computed 
on the basls of the amount of trafflc over the bridge. A further suggestion 
made by Mr. Blythe, to the effect that the other contracts guarantied to 
your company fixed annual sums for the fuU terms of the contracts. does 
not seem to be strengthened by the provision in the Wabash contract of 
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June 1, 1880, for a readjustment of the compensation every five years; stlH 
less by the provision of the modifled agreement of September 1, 1888, giving 
either party the rlght to terminate the contraet on eighteen months' notice. 
It seems clear to me that we are entitled to a réduction of the tolls, under 
the terms of the contraet, not only for the présent and future, but also for 
the past. May I ask you again, therefore, to give me a statement of the 
amount of traffic, both freight and passenger, carried over the bridge each 
year during the term of our contraet, by the Wabash Company and its pred- 
ecessors under the eontracts of June 1, 1880, and September 1, 1888, and 
by the Kansas City, St Joseph & Oouncil BlufEs E. E. Co. under the con- 
traet of September 1, 1881 î Thanklng you In advanee for your compliance 
wlth this request, I remain, 

"Yours, truly, E. R. Cable, Président" 

"Mr. E. E. Cable, Prest C, R. I. & P. Ey, Ce, Chicago, 111.— Dear Sir: 
I hâve delayed ansveering your favor of February 28th, about the bridge 
contraet, in order to post myself more fuUy with regard to the facts. I 
am unable to comply wlth your request for statements of the trafflc, for 
the reason. If there were no other, that no such statements hâve been 
made to or kept by the Hannibal Company, nor has that company in its 
possession data necessary for making them. It keeps aceotints of cars and 
engines going over the bridge, but nothing more. Thls alone would seem 
to me to show that no such plan as the one you suggest for aseertaining 
the tolls your company should pay eould hâve been made In the mlnds of 
the parties who made the agreement. The contraet throughout carefully 
discriminâtes between the words 'tolls' and 'rentals,' and they are nowhere 
in it used as synonymous or Interchangeable. There Is not only no require- 
ment that we should commute rentals pald by others Into tolls, in order to 
find the measure for tolls to be paid by your company, but it Is, to say 
the least, difBcult to see how it eould be done. To do it would certainly 
involve elaborate aecountlng for spécifie perlods, and the tolls so ascertained 
eould not be the same for any two perlods. It Is impossible to suppose that 
the parties to the eontracts had any such plan in mind, and yet that they 
not only said nothing about It in the agreement, but went immediately to 
work, and gave a praetleal eontemporaneous construction of an entlrely dif- 
férent nature to the agreement they had made. Of course, If a rental con- 
traet is to be taken now as the measure of your tolls, it should hâve been 
taken as such in the beginning, when the parties who made it were in 
eontrol to eonstrue it. It seems to me perfectly clear that the parties under- 
stood from the beginning that tolls were not to be measured by fixed ren- 
tals. To adopt your construction of the contraet would Involve, first, flnding 
eut what the fixed rental paid by the Wabash would amount to in tolls. If 
that eould be done, and then applying thèse tolls to your trafflc, without any 
guaranty on your part to pay anything. I do not believe that the agreement 
ean be so eonstrued. I think, where one party pays a fixed, guarantied sum, 
and takes ail the risks, and another pays tolls on the business whieh it 
actually transacts, leavlng the lessor to take ail risks, the circumstanees 
differ so essentially as to make It Impossible to find any adéquate standard 
of comparison; and It seems to me plain that the parties who made the 
contraet had thls distinction elearly in mind, for the reason, as stated above, 
that they studiously diseriminated between the words 'tolls' and 'rentals,' 
not once using them as meaning the same thing, and carefully abstained 
from providing for any of the elaborate machinery whlch would be neces- 
sary to carry out your idea. My conclusion is, and I am so advised, that 
you eould not, as of right, demand statements of the business done by other 
roads over the bridge, even if we were able to fumish them. 

"Yours, truly, 0. E. Perklns, Président" 

Other facts and circumstanees affecting the Issue are mentloned In the 
opinion. 

Robert Mather and John S. Miller, for complainant. 
Chester M. Dawes and J. W. Blythe (O. M. Spencer and John J. 
Herrick, of counsel), for défendant. 
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Sil^AWAN, District Judge (after statiiig tlie facts). Tlae contro- 
versy in this c^s^ is important, botti for the amount involved and 
for the novelty of the single question presented, namely, whether 
the rate of tollâ which the Rock Islahd Company contracted to pay 
for the use ôf the bridge is governed by the subséquent grant to 
the Wabash Conjpany of like use for a fixed annual rental. Solu- 
tion of this inquiry dépends upon an interprétation of the terms of the 
contract with the Rock Islaftd Company for its use of the bridge, and 
to that end it is "the fundamental rule in the construction of ail agree- 
ments" to ascertain what was "the substantial intent of the parties" in 
making the provision in question. Canal Co. v. Hill, 15 Wall. 94, 
100, 21 L. Ed. 64, 67. The agreement is to pay "tolls for ail passen- 
gers and freight" which the Rock Island Company "shall transport 
over the railroad bridge," in accorda:rice with classification and rates 
therein specified, with this proviso however : "That if any other 
railroad Company or com'mon carrier, after the commencement of 
the term of this lease, be permitted to transport freight or passen- 
gers over said bridge upon the payment of tolls lower than those 
above specified, the tolls above named shall be reduced to corre- 
spond with such reduced rates; but this proviso shall not apply 
to the existing contract between the" Hannibal Company and the 
Kansas City Conipany. On the part of- the complainant it is con- 
tended that the term "tolls" is hère used in the sensé of "compen- 
sation" for passage over the bridge; that, so considered, the pro- 
viso is applicable to any form of compensation for like privilège 
which may be adopted by the licensor, and thus embraces the ar- 
rangement with the Wabash Company for a fîxed annual sum or 
rental, and that the spécifie exception from the proviso of the 
existing annual rental contract with the Kansas City Company 
"shows conclusively that the parties used the words in that broad 
sensé." If the sensé in which the terfti was employed by thèse 
P^l-ties were asçertainable only from the l^nguage of the contract, 
lihaided by the surrounding circumstances and conduct of the par- 
ties, thèse propositions would seem to be both tenable and décisive. 
But the Word "tolls" is of iîexible meaning, as indicated in the di- 
versity of interprétation by the authorities cited in the briefs of 
counsel on one side and the other, accordihg to the various circum- 
stances under which it is used; and itS' interprétation as found in 
this contract cannot rest alone upon gênerai définitions, — for in- 
stance, as "a tribute or custom paid for passage, not for carriage," — 
but calls for ah utiderstanding of the circumstances attending its 
adoption to ascertain its meaning as adopted. In this view the ex- 
ception from the proviso of the contract with the Kansas City Com- 
pany fixing the compensation in gross at a yearly sum is an im.- 
portant factor for construing the gênerai term under the well-settled 
rule that an exception so rnade strongly implies the understanding 
that such contract would otherwise be included, and raises a pre- 
sumption that the term "tolls" was, thus used in the broad sensé; 
but this is a rebuttable prèsumplion, and rrtust not override the true 
intention, if that appears frorri other legitimate évidence, as such 
clauses are often introduced from excessive caution, and for the 
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purpose of preventing a possible misinterpretation by including that 
which was not intended. Baggaley v. Iron Co., 33 C. C. A. 202, 
90 Fed. 636; Tinkham v. Tapscott, 17 N. Y. 141. I am of opinion, 
therefore, that the language of the proviso requires other ligiit foi 
its interprétation, and that this is furnished through the well-recog- 
nized sources of explanation: (i) The circumstances under whicli 
the contract was entered into, and (2) the subséquent conduct of the 
parties by way of practical construction. 

I. The bridge of the Hannibal Company was constructed under 
both state and congressional authority, and subject to the condi- 
tions imposed by the acts, respectively, that a right of passage be 
granted to the trains of other railroad companies when the roads or 
branches thereof terminated at or near the bridge, upon terms pre- 
scribed as foUows : (i) By the state act, to be agreed upon be- 
tween the parties, and, if they failed to agrée, to be fixed by the 
governor of the state ; (2) by the fédéral act, to be "for reasonable 
compensation." At the time the contract in suit was made, the 
Kansas City Company and the Wabash Company were running 
over the bridge under pre-existing contracts ; but the contract of 
the last-mentioned company had expired by limitation four days 
previously, and proceedings were pending before the governor for 
renewal by reason of failure of the parties to fix the terms. The 
Rock Island Company had no terminus at the. bridge, but was con- 
templating an extension to it, and by the arrangement in suit ob- 
tained such access over the Hannibal road for the intervening 52 
miles, at an annual rental, together with the use of the bridge, un- 
der a separate provision, for toUs to be paid in accordance with 
schedule of rates. This method of providing compensation for the 
traific over the bridge was obviously a radical departure from that 
of the prior contracts, as it involved no promise of an aggregate 
amount to be paid, or assumption of risk in the amount of business 
for any period during the long term of the contract. It was dis- 
tinctively an arrangement on one side and the other that compen- 
sation should abide the actual volume of the business, thus sharing 
pro rata in the profitableness of the new trafRc; and the testimony 
shows no such prior arrangement for the use of this bridge, but in- 
dicates that the plan and schedule were those of the toll System 
which prevailed at the neighboring railroad bridges of Atchison and 
Leavenworth. On the other hand, there was no such mutuality in 
the undertaking of the fixed rental contract. The amount was 
named in advance, was payable absolutely in monthly installments, 
without référence to the amount of trafifîc, and required no account- 
ing for the business donc. The two Systems were distinct and well 
known, and the contract made choice of the one which was based 
on the extent of business. Construction of the proviso, therefore, 
resta on the choice of System, and not on the mère use of a word; 
the inquiry on the defendant's contention is not the narrow one 
stated in one of the briefs, whether the "proviso secures to the 
Rock Island nothing moré substantial than ah interest in the use 
of a word." If the Rock Island contract had stated the toll basis 
alone in its terms, with the Kansas City and Wabash contracts 
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then in the hands of the parties as arrangements to be continued 
on thé fixed rental basis, but without mention of either in the new 
Contract, ît is probable that this distinction would hâve been deemed 
suipcient to show the true intention, and that the proviso for the 
réduction, of the toll rate was not to be affected by the annual 
rental contracts or any bona fide renewals thereof made on a like 
basis. The difHculty, however, in the contract as made, arises 
from the fact that the Kansas jÇity contract was expressly excepted 
from the proviso, while that pf the Wabash Company was not men- 
tioned. The, testimony leavèsno robm for doubt that the parties 
to this agr,eement understood the character and status of the ar- 
rangement with the Waba.sh Company; that proceedings to enforce 
a renewal were pending, and that the rîght thereto upon reasonable 
terms was secured by the charter; and that they must hâve con- 
templated the continued use of the bridge by that company, subject 
only to readjustment of the terms. The contracting parties were 
raiiroad compapies, entering into an important arrangement to con- 
tinue for 2.5 years, and doubtless advised by able counsel. Why 
the contract thus prepared excepted the Kansas City contract from 
the proviso for réduction of rates, wh.en it was not within the literal 
terms, and omittèd mention of the Wabash situation of kindred 
nature, is unexplained ; and so occurring in the face of the presump- 
tiôn which was liable to arise in such case, the circumstances attend- 
irig the exécution, taken alone in connection with the instrument, 
do not furhish satisfactory évidence of the intention of the proviso. 
2. The potent élément of practical construction by the parties 
remairis for considération, and I âm of opinion that the testimony 
éstablishes a mutual understanding oî the proviso which must be ac- 
cepted as décisive of its meaning. Thîs was my impression at the 
close of the oral arguments, but the importance of the issue and 
force of the contentions on beha,If pf the complainant hâve called 
for careful éxamination both of the testimony and the elaborate 
briefs submitted by counsel, and my déductions thereupon are sum- 
marized as follows : Opération under, this contract has continued 
without interruption since the year 1879, with the toUs paid monthly 
in accordance with the schediile, and with no claim or suggestion 
at any time prior to 1898 thatgroimd existed for réduction of the 
sChedule rates on the basis of the proviso, or that the Wabash traffic 
was to be taken into considération fçM" that purpose. A single in- 
stance of dispute arose over thé tolls fîxed by the contract, and 
that related to rates which were "equitably chargeable" for ship- 
ment of lumber, and this i-emained an open question for years, — 
the Rock Island Company claiming that lumber was not specifipally 
within thç; classificatipn of the schedule for the five dollar rate as- 
sertedon the piaft of thç Hannibal Company, and that a four dollar 
rate^ which they were cdncedîng, should be accepted as reasonable; 
àiid there is strong significance in the undisputed proof, by corre- 
spÎQjhdénçe between both ofÏÏcçrs and attorneys, throughout the nego- 
tiatîohs, extending from i885 to the adjustment, in 1893, that the 
claim of the Rock Island Company to the lower rate was predicated 
alone upon gênerai equities, with no allusic-i to the provision upon 
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which the présent daim hinges, and no suggestion that the company 
was entitled to any réduction of tolls within the spécifie terms of 
the contract. For 17 years the business was thus carried on under 
the toll basis of the schedule, with monthly accountings between 
the parties, and no testimony in the case tends to impeach the good 
faith of the défendant in acting upon such basis in the accountings ; 
no conduct or efiforts appear on the part of the défendant for con- 
cealing the arrangement with the Wabash Company, or the earn- 
ings of the bridge thereunder ; and, so far as the évidence discloses, 
that transaction was ignored by both parties as foreign to their ac- 
countings. This course of conduct is utterly inconsistent with an 
understanding that the rates of toll were contingent upon the pro 
rata benefits derived by the Wabash Company under its contract as 
made, and, unless the complainant was excusably ignorant of the 
subStantial facts of that transaction, it is obvious that its conduct 
and interests are not reconcilable with the view now asserted. For 
the inquiry thus remaining the test is not one of strict performance 
of a duty under the assumed construction, but whether sufïicient 
information appears of a state of facts of such direct bearing and 
interest to the complainant, on the assumed construction, that its 
possession and the attending conduct are not consistent with an un- 
derstanding of right to the réduction of tolls on the basis of the 
Wabash arrangement. In that view I am satisfied, from the un- 
disputed testimony and circumstances, that the complainant is 
chargeable (i) with ample information of the nature and substan- 
tial terms of the Wabash contract, and (2) with information, which 
was both patent and in its hands, of the gênerai excess of the Wa- 
bash traffic over its own across the bridge, while detailed informa- 
tion was readily obtainable, if not in its possession. 

First. The Wabash contract was adjusted June i, 1880, and read- 
justed September i, 1888. The proceedings, final arbitration, and 
terms of adjustment were matters of notoriety in railroad circles. 
The substantial facts, including the terms as settled, were widely 
published in newspapers and railroad journals, of which extracts 
are in évidence, — several of the last-mentioned publications being 
received at the gênerai " ofSces of the Rock Island Company; and 
the exact terms were repeatedly stated in "Poor's Manual," a well- 
known publication of railroad statistics. Mr. Riddle was président 
of the Rock Island Company when its contract was made, and so 
continued until 1884. He signed the contract as such officer, and 
personally conducted much of the correspondence leading up to it, 
which is in évidence. He was requested to act as one of the arbi- 
trators for the Wabash adjustment, and testimony of his conversa- 
tion in the matter clearly indicated that he then had fuU informa- 
tion, and further conversations after the adjustment disclose that 
he was fully acquainted with the terms as settled. It is true that 
Mr. Cable (who subsequently became président) states that he was 
the assistant to Mr. Riddle, and was charged with the active work 
in arranging and carrying eut the bridge contract; that he was 
not acquainted with the terms of the Wabash contract, and believes 
they were unknown to Mr. Riddle from the fact of their relations 



in tlie qflSqe, andjpfjHO mention being made of, its terms by him. 
But'tljîs: njere inîe^çpce can hâve no weight against the positive tes- 
^tlRiony Qf: Mr. .JEasieiy and Col. Blodgett, and various corroborating 
circumstahces, .àhowfing (that Mr. Riddle had the knowledge; and 
Jthis knowledge mùst be deemed that of the corporation, for the 
purposes ofttie présent inquiry ât least. So considered, it is of 
spécial importance for its beâring on the practical construction 
during the initial years of the contract,! when the participants in the 
making were active in, the perforrnançe, Furthermore, Mr. With- 
row was gênerai counsél of the Rock Island , Conjpany when the 
contract was ,ni£^de, had part in the making, and,x;ontinued as coun- 
sel for seveirar years thereafter. He was présent, when Mr. Riddle 
was discusSing, the Wabash arrangement, and was evidently ac- 
.■guainted with it& features, both then and subsequently when he par- 
ticipated in the suggestive negotiations for settlement of the lum- 
ber-rate controversy between thèse parties. Other officers and 
agents of the Rock Island Compa-nyare shown to hâve had like 
knowledge at various times after the contracts were made ; and dur- 
ing the same périod annuel reports were filed by each of the railroad 
companies with the railroad coipmissioners of Missouri and lowa, 
âs.required by law, >vherein the substantial terms of their respective 
contracts for use of the bridge at Kànsas City were stated, includ- 
ing that pf the .Wabash Company; each t>eing well known as a pub- 
lic record, and appearing annually in a. publication which came to 
the gênerai oiffice of the cpmplainant. On the évidence as a whole, 
iiiformation pf the annual sum paid by, the Wabash , Company as an 
entirety for the use of the bridge was çlearly within the possession 
of the complainant at the outset, and was constantly at hand there- 
after. 

Second. The volume pf the Wabash trafHc, generally speaking, 
was ppen to thé constaiili- pbserv^tion of the ofScers and agents of 
the Rock Island, as a competitor, for business, and a joint user of 
the bridge as well. Its excess over, that of the Rock Island was 
well known to the ofificers of the latter, as disclosed by the testi- 
mony of Mr. Seger, Mr. Pickering, and Mr. Boynton, witnesses 
produced on its behalf; and their testimony shows that "statistical 
reports" were prepared from time to time, for the information of 
the Rock Island, in référencé to compétitive business, giving the ag- 
gregate pf passengers and freight car^ed by each of the companies 
to and from Kansas City over this bridge, so that a comparative 
measure was constantly in the hands pf the complainant. Moreover, 
from 1880 to 189s the Rock Island. and the Wabash were members 
of the "pboj" called the "Southwçstern Railway Rate Association," 
and Mr. Câble was the représentative of the Rock Island therein 
thrôughout thatperiod. Reports were ni^de and furnished to the 
companies, showing the volume of the business of each company 
in "compétitive territpry," and included an exhibit of the business 
tp and from Kaiisas City of each bf the companies; such reports 
bëirig made fpr the purpose of regulating their percentages in the 
"pool," and thus furnished a constant standard for comparing their 
respective volumes,, of business over the bridge. The toUs paid by 
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the Rock Island in each year are stated in the bill at varying an- 
nual amounts, the minimum being $63,156 and the maximum $130,- 
603; and the potent fact appears that thèse payments were made 
in monthly installments, greatly exceeding in every instance the 
rate paid by the Wabash, — and this during the initial years when 
Mr. Riddle was in office, — showing that the tolls paid in September 
and October, 1880, were each nearly double the Wabash rate, and 
during 1882 and 1883 the excess was invariably more than two- 
fold. Compétition for trafRc exacts the utmost vigilance on the part 
of railroad managers, and a saying in fixed charges of this nature 
must hâve been regarded as an élément of primary importance. 
With a standard in mind for réduction of the rates paid for bridge toll, 
and information so clearly open to that end, the reasonable infer- 
ence is that the licensee would move for the réduction thus as- 
sumed to be his right, rather than keep up his excessive payments 
for years, to abide a tender of réduction and repayment on the part 
of the licensor ; and surely this is the only reasonable course to be 
inferred from such view by the one party where the obligation of 
the other to make a réduction on the assumed basis is neither settled 
nor distinctly specified in the contract. The constant accountings 
between the parties under the circumstances shown, supplemented 
by their treatment of the single dispute over the lumber rate, lead 
to the conclusion that contracts for a fixed annual sum for the use 
of the bridge were not within the intention of the proviso ; and, so 
interpreting the contract, the bill must be dismissed for want of 
equity, without passing upon other objections raised on behalf of 
the défendant. The decree will be entered accordingly. 



UNITED STATES V. HIGGINS, County Treasurer. 

(Circuit Court, D. Montana. August 30, 1901.) 

No. 575. 
Ikdiàns— Taxation. 

One wliose father Is a white person, and a naturallzed citizen, is not 
an Indian for purpose of taxation, tliougli liis mother is a lialf-breed 
Indian, and when he is 17 years old goes witli her ctiildren to an Indian 
réservation, and lias granted lier application to be admitted as a member 
of tbe tribe, and tbereafter lives on the réservation. 

Wm. B. Rodgers, U. S. Atty. 

Marshall, Stiflf & Ranft and Denny & Nolan, for défendant. 

KNOWLES, District Judge. This is a suit brought by the United 
States against George Higgins, the treasurer and tax collector of 
Missoula county, Mont., to enjoin hîm from collecting a tax from one 
Oliver Gibeau. It appears from the évidence in this case that said 
Gibeau is the owner of a number of horses and cattle ranging upon 
the Flathead Indian réservation, sometimes called the Jocko Indian 
réservation, in the state of Montana; that in the year 1897 one W. R. 
Hamilton, the then assessor of said Missoula county, listed the said 
property as that of said Gibeau for taxation, and that state and county 
110 F.— 39 
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taixes ■W€re assessed upon the same. Said assessment was duly re- 
tfarrtèd upoh the proper assessment roU of said county for said y car 
to the theii tax coUector of said county. Said Gibeau refused to pay 
said taxes,' and after the same became délinquant said George Hig- 
gins, ài^ the then treasurer and tax coUector of said county, seized 
certain 'îive stock, the property of said Gibeau, and àdvertised the 
same for sale at public auction, with a. view to realizing sufïicient 
monejt'tp pay said taxes, penalty, and the costs of collection. The 
gpverhment brought this suit for the purpose of énjoining this sale, 
ailegingthat Said Gibeau is an jndian, and its ward. No contention 
has beeift' mâde that the United States cannot maintain this suit if 
such is the fact. The défendant contends that said Gibeau should be 
classed as a white man, and not as an Indian, and, as that part of the 
Flatheâd Indian réservation where said Gibeau résides lies within 
the exteriqr boundaries of Missoula county, he should list his prop- 
erty and be taxed in and by that county. It appears from the évidence 
in this case that Oliver Gibeau was born in Missoula county, Mont., 
in the year 1866; that his father was a white man, and a native of 
Canada, who, in 1877, became a citizen of the United States by 
naturalizatipn. It also appears from the évidence that Oliver 
Gibeau's mother was a half-breed Indian woman ; her father being 
a .white man, and her mother a Spokane Indian. The father of 
Gibeau settled upon publicjand of the United States near French- 
town, in said Missoula county, and afterwards entered the same in 
the proper land ofHce of the United States. The mother resided with 
the father upon this land until 1,883, when, with her children, she 
went to the Flatheâd Indian réservation, and made application to be 
admitted as a member of the Flatheâd Indian Nation. This applica- 
tion was granted. Gibeau was about 17 years of âge at the time of 
going upon the réservation with his mother, and has grown up to 
manhood there, and has become the chîef of the Indian police on that 
réservation. The father went to Iive upon the réservation a year 
after his wife had removed there. The question is presented as to 
whether or not Oliver Gibeau should be classed as an Indian or a 
white toan. Had he lived in the county of Missoula up to this time, 
I think he would certainly hâve been classed as a white man. He 
would hâve been entitled to the status of his father. He could hâve 
inherited, acquired, and held property. He could hâve located 
mining claims. Did the fact of his going upon the réservation with 
his mother, and adopting the habits of the Indians, change his status ? 
I think not. While there are cases in which quarter-breed Indians 
hâve been recognized as Indians by the laws of congress and by the 
action of the executive department of the government, I cannot refer 
to any casé where a person possessing but one-fourth Indian blood, 
and who was born among the white people, and lived among them 
until alnïost a man grown, has been classed as an Indian. If he 
had acquired real property, it wOuld hâve been assessed for taxation 
and taxed. The fourteenth amendment to the constitution of the 
United States provides : "AU persons born or naturalized in the 
United States, and subject to the jurisdiction thereof, are citizens 
of the United States and of the state wherein they réside." Section 
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1992 of the Revised Statutes also providés : "AU persons born in 
the United States and not subject to any foreign power, excluding 
Indians npt taxed, are declared to be citizens ofthe United States." 
It is stated by Mr. Justice Story, in his work on the Constitution, in 
regard to Indians : 

"When, however, tlie ti'ibal relations are dissolved, when the headshlp of 
the chlef or the authority of the trlbe Is no longer recognlzed, and the ludi- 
vldual Indlan, turnlng hls bacU upon his former mode of Ufe, makes himself 
a member of the civilized community, the case Is wholly altered. He then no 
longer acknowledges a dlvlded alleglance. He joins himself to the body 
politic. He gives évidence of hls purpose to adopt the habits and customa of 
civilized llfe. And, as his case Is then withln the terms of this amendment, 
it would seem that hls rlght to protection in person, property, and privilège 
must be as complète as the alleglance to the government to whlch he muât 
then be held; as complète, In short, as that of any other native-bom inhab- 
Itant." 

In the case of U. S. v. Hadley (C. C.) 99 Fed. 437, it is held that a 
half-breed Indian, raised among the white people as a white man, 
could not be classed as an Indian, although he had gone upon an 
Indian réservation to Hve, and had received an allotment of land in 
severalty. It has been held that a white man adopted into an Indian 
tribe by the rules and régulations thereof did not lose his status as 
a white man, or acquire that of an Indian. The mother of Oliver 
Gibeau could not, by taking him with her to an Indian tribe, and 
securing his adoption into the same, deprive her son of the rights of 
a white man and of a citizen. By Indian polity he might, by them, 
be classed as an Indian, but not by the constitution and laws of the 
United States. In the case of U. S. v. Higgins (heretofore decided) 
103 Fed. 348, in which it was sought to enjoin said Higgins from col- 
lecting taxes from one Alexander Matt, the facts presented were es- 
sentially différent. Matt was born in the "Indian country." His 
people never assumed the habits of civilization. It was not shown 
that his father ever was or became a citizen of the United States. He 
was one of the class recognized and treated as an Indian in the orders 
of the executive department of the government to the Flathead In- 
dians to remove from the Bitter Root Valley to the présent Flathead 
or Jocko Indian réservation. For thèse reasons the injunction here- 
tofore issued should be dissolved, and the complainant's bill dis- 
missed, and it is so ordered. 



TROWER BROS. CO. v. HANSON et aL 

(Circuit Court, W. D. Missouri, W. D. May 20, 1901.) 

No. 2,516. 

I. COLLATEKAIi SkCURITT— EXPENSES IN EnFORCINO. 

As against the Indorsers of a note prlmarlly Uable therefor, the 
payée, holding a chattel mortgage as collatéral, havlng instltnted suit 
for and recovered part of the mortgaged cattle sold by the mortgagor, 
is entitled to crédit for expenses of the recovery; but he Is not entltled to 
crédit for the expenses of another and unsuccessful suit against other 
parties for part of such cattle, nor for expenses of sending a man to 
the mortgagor's premises to see that the security was intact. 
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S. SaMÈ— JUDGMENT. 

■ The payée of a note Is entitled to judgment for the full amount 
th^reof against the indorsers thereof, notwlthstanding he basa chattel 
mortgage on cattle as collatéral security, and on Instltuting replevln 
theréfor, and glvlng a bond, bas obtalned possession thereof, the final 
Judgment being against hlm for the value of the cattle; and thls 
though he has appealed from the judgment, though, If he succeeds on 
the appeal, they will hâve a clalm against him. 

Alden>. McFadden & Alden and Lathrop, Morrow, Fox & Moore, 
for plainttff. . 

Cook & Gossett, for défendants. 

PHI'^IPS, District Judge. The court will briefly state the grounds 
of its conclusions on the facts of this case. The chattel mortgage 
was collatéral security for the payment of the note sued on. The 
défendants were primarily liable on the note, and the plaintiff had the 
right, upon the maturity of the note, to hâve brought suit thereon 
directly against the défendants for the whole sum of the note. The 
pursuit of the property under the chattel mortgage was entirely op- 
tional with the plaintifï as the mortgagee. In pursuing the property 
under the mortgage, while doubtless acting for the préservation of a 
greater security than the personal liability of the makers or indorsers 
of the note, it was in the interest of the indorsers that the mortgaged 
property should be recovered by the mortgagee, as the proceeds 
thereof would inure to the benefit and protection of the indorsers. 
And while it may be said that the purÈuit of the cattle under the mort- 
gage by the mortgagee was optionâl, and at its own instance, yet it 
stands both to reason and authority that, if the makers of the note 
would avail themselves of the fruit of the mortgagee's pursuit of the 
mortgaged property, they could only claim the net proceeds after the 
déduction of the necessary and reasonabl.e expenses of the recovery 
and sale. Laughlin v. Barnes, 76 Mo. Àpp. 258. Accordingly, the 
court has credited the amount recovered in the pursuit of the cattle 
to Illinois, deducting the expense of that pursuit, including attorney's 
fées and traveling expenses of the plaintiff and his attorneys, and 
the expense of obtaining testimony and the hke. The court excludes 
as a proper réduction from the amount of money realized by the 
plaintiff on the sale of the 29 head of cattle the item of $11.75, ^^' 
pense of Trowbridge, which was incurred voluntarily by the plain- 
tiff in sending this man down to the farm where the cattle were kept 
by the mortgagor to look after the security. That was nothing more 
than a voluntary act on thé part of the mortgagee in seeing that its 
security vf&s intact, which could not be the basis of a charge against 
the mortgagor. The court also excludes as a crédit to the plaintiff 
the item of $50 advanced by a' member of the plaintiff's firm to the 
défendant Kerr while in St. Louis. Under the évidence, that was 
nothing môre than a loan of $50 by the plaintiff to Kerr in his indi- 
yîdual capacity. It could not be regardèd as a partnership transac- 
tion, nor ah expense necessàrily incurred in the pursuit of the cattle. 

In respect of the transaction in pursuing the 67 head of cattle to 
Nodaway coimty, Mo., and the replevin suit instituted theréfor, a 
différent question is prèsented. As already stated, it was entirely op- 



TROWER BROS. CO. V. HANSON. 613 

tional with the plaintifï whether or not it would pursue the mortgaged 
property, or rely upon the personal security on the note. Electing 
to pursue the cattle as an additional security, it took the chances of 
any recovery therein. If it recovered anything in that litigation, it 
would hâve inured to the benefit of the indorsers on the note ; and, 
if they had sought to avail theniselves of the fruit of the plaintiflf's 
pursuit, justice would deniand that they must bear the burden of the 
necessary expenses incurred therewith; and, on the other hand, if 
the plaintifï failed, by its voluntary pursuit and litigation, to yield any 
fruit for the benefît of the indorsers, it ought not to be allowed to 
charge up against the indorsers the expense of the fruitless expédi- 
tion. The position of plaintifif's counsel in respect of this litigation 
in Nodaway county is not a consistent one. While insisting that they 
should not be charged up as a payment on the note with the $1,120.91 
realized on the sale of the (i"] head of cattle after possession taken in 
the action of replevin, on the ground that in point of fact and law it 
is not yet a permanent, realized fund, they yet claim in this suit that 
they should charge up to the défendants the expenses connected with 
the pursuit of thèse cattle and the replevin suit therefor. If this be 
a correct proposition, it would hâve resulted that, if the expenses 
attending that transaction had been, say $r,ooo, it should hâve been 
deducted from the amount realized on the sale of the cattle recovered 
in Illinois, and the money collected from Muir in St. Louis. The 
argument advanced in support of this proposition is that the pur- 
suit of the différent lots of cattle under the mortgage should be re- 
garded as a unit. This, to my mind, is not tenable, as it is not jus- 
tice. The court has already allowed the plaintifï ail the expenses in- 
cident to the pursuit of the cattle to St. Louis and the discovery of 
their whereabouts. The lot of cattle, under the mortgage, was seg- 
regated by the mortgagor. Twenty-nine head were sold to the party 
in Illinois, and 67 head were sold to the party in Nodaway county, 
Mo. Thèse were separate transactions between the mortgagor and 
the two purchasers, and the right to recover depended upon the sep- 
arable rights of the two purchasers. The suits instituted were en- 
tirely independent of each other, and in différent jurisdictions, and, 
as the sequel proved, depended upon différent évidence and difïerent 
défenses. In determining to enter upon the litigation respecting the 
(ij head of cattle in Nodaway county, the plaintifï acted at its own 
péril as to the results. On the other hand, the position of défend- 
ants' counsel is, to my mind, equally untenable. While claiming that 
the défendants should hâve crédit for the sum of $1,120.91, realized 
on the sale of the 67 head of cattle, after possession taken under the 
delivery order of the court in the replevin suit, they insist that they 
should not be charged with the necessary and reasonable expenses 
incident to this caption. As already stated, the défendants could not 
gather the fruit without its thorns. 

The position of défendants' counsel in respect of the insistence that 
the note should be credited with said $1,120.91 is that it was received 
as a conditional crédit upon the note, and that plaintifï cannot recov- 
er the balance on the note until the condition has fully matured upon 
which the crédit was made. In the first place, this sum of $1,120.91 
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was not placed as a crédit upon the note, but, as a matter of book- 
keeping on the part of the plaintiff, in order to preservethe items of 
colfections and expenditures connected with the transactions between 
the plaintiflE and défendants, it entered upon its books the amount 
realized on the sale of the 67 head of cattle, and then, as a resuit of 
that lîtigation, in which the défendant therein recovered against it 
the value of the cattle, amounting to $1,400.80, it charged back that 
sum to the défendants. The défendants cannot accept the crédit side 
of this System of accounting on the books and at the same time re- 
ject the débit sîde. If, in this suit on the note, the défendants should 
receive a crédit for $1,120.91, what would be the attitude of the plain- 
tif! in the eyent the judgment of the circuit court of Nodaway county 
should be affirmed by the suprême court ? The plaintif? would then 
hâve to account to the défendants in the replevin suit for $1,400.80, 
with interest thereon, so that it would be loser in the transaction, by 
about $300, in addition to the costs and expenses, for which it would 
hâve no recourse upon the défendants, unless based upon some in- 
dependent obligatory contract. , 

In considering the efïect of the value of the property taken into 
possession by the plaintifï in the replevin suit, it must be looked at 
in the light of the character of the proceeding. In the action of 
replevin under the state statute, on executing the proper bond, by 
the plaintifï, the clerk of the court issues what is called a "delivery 
order," which authorizes the sheriflf to take possession of the spécifie 
Personal property sued for, and turn the same over to the plaintiff. 
The obligation of the bond given by the plaintifï is for the forthcom- 
ing of the property to abide the resuit of the litigation. If the plain- 
tiff, at the conclusion of the litigation, has the property in kind, and 
the défendant prevails in the suit, he has his élection to take the 
property, with the damages resulting from the taking and détention 
thereof by the plaintiff; or he may elect to take the value thereof 
as found by the trial court ; or, if the plaintiff hàs not the property 
on hand at the time of judgment, the défendant is entitled, of course, 
to a judgment for the value thereof against the plaintiff and his sure- 
ties in the replevin bond. So that the possession of the cattle, or 
the proceeds thereof, by the plaintiff, were ail the time subject to the 
contingency of the resuit of that litigation; and until the rights of 
the parties therein are determined by the adjudication it cannot be 
said that the plaintiff had coUected anything on the mortgage in re- 
spect of thèse cattle. The plaintiff merely holds the proceeds of the 
sale of the cattle for its protection, pro tanto, against the amount of 
the judgment rendered against it in favor of the défendant in the 
replevin suit. In principle this ruling is little différent from that 
established in Howell County v. Wheeler, 108 Mo. 294, 18 S. W. 1080, 
in which it was held that a levy on land, even when consummated by 
a sale thereunder, amounts to nothing unless the proceeds therefrom 
are realized to the benefit of the judgment creditor. Until the fruit 
of the litigation is realized, the matter "remains in fieri, and no sat- 
isfaction of the debt to the amount has occurred." In answer to this 
it is suggested by counsel for défendants in the form of a query: 
"What would be the attitude of the parties in the event the suprême 
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court should reverse the judgment of the state circuit court, and the 
plaintiff should ultimately prevail in that litigation?" It is said the 
plaintiff would then hâve the sum of $1,120.91, less expenses incurred 
in the Htigation, in its possession, in addition to its recovery on this 
note. The plaintiff, at the hearing, in answer to this suggestion, pro- 
posed to give to the défendants an indemnifying bond to account 
for the proceeds of such recovery to the défendants, or to enter into 
any other Uke arrangement. But, as this is simply an action at law 
for the recovery on the note, the court does not feel authorized to 
enter such stipulation or condition in the judgment herein rendered. 
The judgment niust be one way or the other, unless by consent. But 
I take it that, if the défendants should satisfy the judgment rendered 
against them herein, they would be clearly entitled to be subrogated 
to the rights of the plaintifï in the replevin suit ; or that they would 
hâve a clear right of action against the plaintiff as for money had and 
received to their use in the event the plaintiff there ultimately pre- 
vailed in the replevin suit. Why could they not, in such state of the 
case, intervene in that action after a reversai of the case by the su- 
prême court, and hâve the proceeds of the cattle awarded to the plain- 
tiff adjudged to them, as also any damages which the plaintiff would 
be entitled to recover for the wrongful taking and détention of the 
cattle? Most certainly the law would not permit that the plaintiff 
should recover from the défendants the amount of the note, and at 
the same time obtain the proceeds of the mortgaged property which 
inured to the benefit of both the maker and the indorsers of the note. 
I hâve not taken into account any considération of the contract of 
indemnity mentioned in paragraph 8 of the spécial fîndings, for the 
reason that it is an independent subséquent contract, not pleaded or 
counted on by either party. It was introduced in évidence by plain- 
tiff solely on the issue tendered by the answer respecting the author- 
ity to indorse the note as a partnership transaction, and to show its 
récognition by both of the partners. When it becomes the subject 
of a separate suit between the parties thereto, its effect and compass 
can be determined. Possibly, in an action thereon, an accounting 
might properly be had respecting any fund realized by plaintiff in 
the Nodaway county replevin suit. While the peculiar situation of 
the case is not free from embarrassment, the conclusion reached by 
the court seems to be reasonable and inévitable under the pleadings. 



SHAPTBR V. CITY AND OOTJNTT OP SAN FRANCISCO. 

(Circuit Court, N. D. California. August 12, 1901.) 

No. 12,946. 

Municipal Bonds— Action against Citt. 

In case of bonds issued by a city under Act Cal. March 23, 1876, 
authorizing the wldening of a street and the issuance of the bonds 
therefor, and providlng, as recited In the bonds, that they shall be 
payable at the office of the city treasurer from the fund that may be 
raised by taxation of the property benefited, and that the completlon 
of the worlc shall operate as an acceptance by the landowners of the 
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lien created by the act and^ walver of ail clalm on the clty for the 
: debt, action cannot, where ûo fund Is coUected for payment of the 
bonds, be malntained agalnst the city for a judgment that a certain 
aitii?iQ«t Isdue on the bonds, and that the judgment be paid from the 
fund as provlded in the act, or by enforcement of any lien created by 
the act agalnst the bonds; the owners of such lands are the proper de- 
fendants. 

At Law. On demurrer to complaint. 

Page, McCutchen, Harding & Knight, for plaintiff. 
Franklin K. Lane, City Atty., and George W. Lane, Asst. City 
Atty. (E. F. Preston, of counsel), for défendant. 

MORROW, Circuit Judge. This is an action at law, brought to 
recover a judgment against the défendant in the sum of $11,125 due 
to the plaintiff upon certain bonds issued by the défendant, and cou- 
pons attached thereto. The complaint allèges that the défendant is 
a municipal corporation organized and existing under the laws of the 
State of California ; that the plaintifï is a ciitzen of the state of New 
Jersey ; that he is a trustée under a certain deed of trust, and as such 
trustée is authorized to purchase and hold bonds and securities for 
the purposes of the trust and the benefit of the beneficiaries therein 
named; that in the month of January, 1878, he purchased in good 
faith, as such trustée and for full value, and still is the holder and 
owner of, five bonds or promissory notes in writing, made and exe- 
cuted by the city and county of San Francisco on January i, 1877, 
payable to bearer, for the sum of $1,000 each, and bearing interest at 
the rate of 7 per cent, per annum from the date thereof, payable semi- 
annually on the ist day of July and the ist day of January of each 
year, as evidenced by 40 coupons thereto attached, numbered from 
I to 40, both inclusive, and dated as due alternat ely on the ist day 
of July and the ist day of January of each year. The bonds were 
in the foUowing form: 

"United States of America. State of California. 

"City and County of San Francisco. 

"1,000. 1,000. 

"Dupont Street Bond. 
"The Clty and Oounty of San Francisco, State of California, will pay to 

^ — , or the holder thereof, the sum of one thousand dollars gold coin of 

the United States of America twenty years from the date hereof, with inter- 
est thereon In like gold coin at the rate of seven per cent, per annum, pay- 
able half-yearly on the flrst day of July and the flrst day of January of each 
year upon interest coupons hereto attached. Principal and Interest payable 
at the office of the treasurer of said city and county of San Francisco. This 
bond is Issued under the provisions of an act of the législature of the state 
of California entitled 'An act to authorlze the widening of Dupont street iu 
the clty of San. Francisco,' approved March 23, 1876, and is to be paid out of 
the fund that înay be ralsed by taxation as therein provided, and may be 
redeemed at any time before its maturity, as is provlded in said act. And 
this bond is further issued and taken by the holder hereof under the condi- 
tions expressed in section 22 of said act, which is as follows: 'Section 22. 
The completion of the worls descrlbed In this act shall be deemed an abso- 
lute acceptance by the ovs'ners of ail lands afCected by this act and by their 
successors Ih Inteyest of the lien created by this act upon the several lots 
60 affected, and it shall operate as an absolute waiver of ail claim in the 
future upon the city and county of San Francisco for any part of the debt 
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created by the bonds authorized to be Issued by this act and their successare 
in Interest This shall be regarded as a eontract between said owners and 
the holders oî said bonds and said city and county, and this provision shall 
be stated on the face of the bonds.' In witness whereof, the mayor, the 
auditor, and the eity and county surveyor of said city and county of San 
Francisco, constltuting the Board of Dupont Street Commlssioners, hâve re- 
spectively signed thèse présents, and caused to be afflxed hereto the officiai 
seal of said city and county of San Francisco, as of the flrst day of January, 
1877." 

The signatures of the various officers folio wed, and the number of 
the bond. The coupons were alike in form, excepting as to number 
and date of payment thereof, and read as foUows : 
"Thirty-flve. Dupont Street Bond. Coupon No. 
$35. • 

"The treasurer of the city and county of San Francisco -wlU pay bearer at 

his office, thirty-flve doUs. U. S. gold coin on bond No. , six montbs' 

interest. 

"Due . A. J. Bryant, 

"Mayor of the City and County of San Francisco, and Président Board Dupont 
Street Commlssioners." 

It is alleged that the said bonds and interest coupons were exe- 
cuted, issued, and disposed of by the défendant under the provisions 
and for the purposes of an act of the législature of the state of Cali- 
fornia entitled "An act to authorize the widening of Dupont street," 
approved March 23, 1876 (St. 1875-76, p. 433); that in and by said 
act provision vi'as made for the payment of ail the bonds provided 
for in said act and the coupons thereon by means of the collection 
from certain real property in the city and county of San Francisco 
described in said act of certain taxes to be levied thereupon in the 
manner and at the times specified in the act, the said taxes, when 
collected, to constitute a fund in the control of the treasurer of said 
city and county for the payment of said interest coupons and the ré- 
demption of said bonds ; that in considération whereof it was further 
provided in said act that the lien thereby given to the holders of said 
bonds should be a eontract of and operate as an absolute waiver on 
the part of said bondholders of ail claim in the future against the city 
and county of San Francisco for any part of the debt created by the 
said bonds, and that said eontract should be stated on the face of said 
bonds. The plaintiff allèges that he has demanded payment of the 
said bonds and of the interest coupons attached thereto of and from 
the treasurer of the said city and county of San Francisco, but, riot- 
withstanding that the said bonds and coupons are long past due and 
payable, the said treasurer has not paid the same or redeemed the 
same, as by said act provided, or any part thereof, except the cou- 
pons thereon from No. i to No. 5, inclusive, and the said bonds and 
the said coupons from No. 6 to No. 40, inclusive, still remain whoUy 
unpaid and unredeemed, and due and owing to plaintiff. It is further 
averred that there never was collected by the défendant, or by its 
officers, or paid to the said treasurer, under the provisions of said 
act or otherwise, a sum sufficient to meet the interest on the full 
amount of said bonds as the same accrued, and that no funds hâve 
come to the possession of the said treasurer, or are now in his posses- 
sion, under the provisions of said act or otherwise, sufficient to meet 
the said interest, or to meet the interest due to the plaintiff upon the 
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said bonds. Plaintifï therefore prays the judgment of this court that 
there is due to him upon the said bonds and coupons the sum of 
$11,125, together with interest on each of said bonds from January 
I, 1897, until payment thereof, and that he hâve judgment against 
the défendant for the said sum, "said judgment to be paid only from 
the fund and in the manner provided by the said act of March 23, 
1876, or by the enforcement of the lien, if any, thereby created 
against the lands referred to in the act, and not from the gênerai 
funds or other property of the city and county of San Francisco." 

The défendant demurs to the complaint upon the following 
grounds: (i) The gênerai ground that no cause of action against 
the défendant is shown, in that the judgment sought herein cannot 
be rendered against the défendant, as the defendant's exemption 
from liability for the payment of the bonds sued upon is admitted in 
the complaint. (2) That the action is barred by the provisions of 
the statute of limitations and by sections 337 and 338 of the Code of 
Civil Procédure of the state of California in that ail the coupons 
sued upon, with the exceptions of Nos. 39 and 40, became due and 
payable more than four years prior to the commencement of this ac- 
tion. (3) That there is a defect of parties in said complaint, in that 
the owners of the property subject to taxation for the bonds are not 
made parties défendant ; and that the tax collector and the treasurer 
of said city and coutity of San Francisco are not joined in the action. 
(4) .That the complaint is uncertain, in that the court cannot déter- 
mine from it the particular property liable for the payment of the 
bonds involved in the action, or whether the proceedings required 
by the act of March 26, 1876, for the collection of taxes and procure- 
ment of a fund from which to pay the said bonds and coupons hâve 
ever been taken. 

By the express provisions of section 22 of the act of the législature 
under which the bonds in suit were issued, the city and county of 
San Francisco was exempt from ail claim of liability for any part of 
the debt created by the act, and this exemption was made a contract 
between the bondholders and the owners of the property affected 
by the act. The judgment which the plaintifï seeks in this action is 
therefore against the city and county of San Francisco, not as a 
debtor, but for the purpose of securing a judgment enforceable by 
proceedings in mandamus to compel the levy of a spécial tax upon 
the property described in the act to meet the bonds and coupons in 
suit. An action of this character was involved in the case of Lieb- 
man v. City and County of San Francisco (C. C.) 24 Fed. 705. The 
object of the act under considération in that case was to open and 
establish a public street in the city and county of San Francisco to 
be called "Montgomery Avenue," and to take private lands therefor. 
It was there decided by Mr. Justice Field, with the concurrence of 
Judge Sawyer, that such an action could not be maintained against 
the city and county. Mr. Justice Field in that case says : 

"The statute to which the complaint refers, and. upon which alone the 
judgment Is sought, déclares In express terms 'that the cfty and county shall 
not, in any event whatever, be liable for the payment of the bonds, nor any 
part thereof,' and 'that any person purchasing said bonds, or otherwise be- 
coming the owner of any bond or bonds, accepts the same on that express 
stipulation and understanding.' As already stated, the so-called 'bonds,' which 
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In fact are only orders or promises of the board of public works that the 
treasurer -will pay to the holder the amounts deslgnated, cannot be the 
foundation of any liability of the city and county; and that such liabillty la 
sought to be chargea appears from the prayer for judgment, although the dis- 
charge of that liability is to be had out of f unds to be raised by the spécial 
tax for which the act proTided. The asserted ground of the action is that it 
Is essential to establish the validity of the bonds, as a preliminary to an appli- 
cation for a mandamus to levy the spécial tax. Cîounsel assume that the 
validity of the bonds issued by one party can be determined in an action 
against another in no way named In them, nor liable for their payment. We 
do net so understand the law. We hâve not met with any adjudged case to 
that purport. On the contrary, we hâve always supposed that the party 
actually liable on a bond must bave his day in court in person or by his 
représentative, before a judgment determining its validity as against him 
or his estate could be regarded as having any bindlng force. Such liability 
cannot be vicariously Imputed to hIm, or charged upon his estate. If the ac- 
tion be to charge particular property, of vs-hich there is no représentative, 
there is a defect In the law, which the législature, and not the courts, must 
supply. It is true that in the enforcement of bonds of municipal bodies, 
which are to be paid from funds raised by taxation, g.eneral or spécial, the 
validity of the bonds must first be established by the judgment of the 
court, — that is, the demand against the municipality on the bonds must be 
flrst carried into judgment. Then a mandamus will issue, which is in the 
nature of an exécution. It is the executory process for the enforcement of 
the judgment recovered. It can only issue to command the corporation 
against which the judgment is rendered, or its représentatives or oflicers, to 
levy the tax prayed; just as an exécution on an ordinary money judgment 
can only be issued against the property of the judgment debtor. Whether, 
when the judgment against the municipality is rendered, the writ is to direct 
a gênerai or spécial tax upon aU or a portion of the property within its limits, 
or only upon a particular class of property, real or Personal, will dépend upon 
the directions of the statuts providing for the payment of the indebtedness 
created. The judgment, however, must in ail cases be against the corporation 
to which, or to whose représentatives or officers, the writ is directed. It is 
the liability of the corporation established by the judgment which is to be 
diseharged by the levy of the tax prayed, and not the liability of any other 
body." 

The plaintiff, however, seeks to distinguish the statute in the prés- 
ent case from the statute in the Montgomery Avenue Case. He 
contends that the Montgomery avenue act directed state, not muni- 
cipal, action; that the municipality was not consulted with respect 
to the législation, or in the work to be done under the act, and that 
the statute was in no sensé a grant of power to the city ; while in the 
Dupont Street act it is contended that the municipality of the city and 
county of San Francisco was authorized to act in making the im- 
provement, that it accepted the act, and accomplished the work there- 
in provided for, and issued the bonds in suit. This distinction does 
not appear to hâve been made by the suprême court of this state in 
construing the act. In Lent v. Tillson, 72 Cal. 404, 14 Pac. 71, Mr. 
Justice Temple, speaking for the court, considered this act with re- 
spect to certain objections raised to the proceedings under which the 
work was accomplished and bonds issued. The court took the 
ground that this particular improvement was more of a private than 
a public character. The court said (pages 414, 415, 72 Cal., page 
74, 14 Pac.) : 

"Dupont Street Is one of the oldest streets in the city of San Francisco. 
That portion afCected by this proceeding was in the heart of the city, and 
had long been a finlshed street, the lots along It on both side* built upon and 
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pçcupied. , The district whieh it was alleged would be benefited was speclf- 
leally deflned in the act Kearny street had shortly before been widened by 
a pl'oceeding somewhat simllar, and the resuit bad been to make the street 
more attractive. The tendency of business was westward, and Dupont street 
wàs the next parallel street. It was forty-four feet wide. It was net to any 
considérable estent a thoroughfare except for local purposes. There was not 
much reason for widening the street which could interest the gênerai public. 
But the case cornes as near as can be Imagined to being one in which it waa 
a certain proposition that the proposed improvement would be greatly to the 
advantage of the individual property owners. The taunicipality and the gên- 
erai public, however, were obvoiusly so little Interested in the matter that 
It would hardly be putting the matter too strongly to say that there was no 
décent prétest for the improvement except upou the hypothesis that the local 
property holders desired it, and wOttld be advantaged by it. It is inconceiv- 
able that the matter should be passed through the législature without being 
a fréquent subject of discussion among the lot owners, even if it were not 
done at thelr instance. They had notice, not only as a rule of law which 
charges every one with knowledge of the statute, but must bave had such in- 
formation as a fact, and also that in making the improvement the officiais 
were actSng, in a certain quallfied sensé, as their agents, for their individual 
advantage, rather than for the public." 

And further, on page 432, 72 Cal., page 82, 14 Pac, speaking of 
the relation of the property owners to the act, the court says : 

"The statute, as I hâve already stated, manifested very plainly that the 
improvement was to be made for thèlr spécial benefit, and that they were 
to bear the entire eost. They were afforded an opportunity, even after the 
board was organized, to arrest procèedings, if a majorlty in value of frontage 
should be of opinion that it would not be to their advantag<j, and were dis- 
tinctly notified that, if they permitted it to be completed, their acquiescence 
would be deemed an absolute acceptance by them of the lien created by the 
act. Under such circumstances they could not remain silent, and permit the 
money obtained of the bondholders to be expended in the improvement of 
their property, and then escape liability on the plea that the officers charged 
with the VFork, who were In a sensé their agents, were guilty of misconduct 
and fraud, which they by proper diligence could bave prevented." 

' Finally, it has been decided that the city and county of San Fran- 
cisco is not liable on thèse bon<^s by the case of Easterbrook v. City 
and County of San Francisco, 44 Pac. 800, and the. case of Davis v. 
City and County of San Francisco, 115 Cal. 67, 46 Pac. 863. The 
view which the suprême court of this state appears tO hâve taken 
of the Dupont street act in the cases cited, in my judgment brings 
the présent suit within the law announced in Liebman v. City and 
County of San Francisco (C. C.) 24 Fed. 705. I am therefore of the 
opinion that the complaint states no ground of action against the 
défendant. And this détermination also sustains the objection that 
there is a defect of parties for the reason that the owners of the 
property subject to taxation under the act in controversy are not 
made parties défendant. The further objection is also sustained that 
the complaint is uncertain in this: that it cannot be determined there- 
from what particular property is liable. for the payment of the 
bonds sued upon in this action. I am also of the opinion that the 
action is barred by the statute of limitations, and by sections 337 
and 338 of the Code of Civil Procédure of the state of California, 
with respect to ail of the coupons sued upon except coupons num- 
bered 39 and 40. The demurrer to the complaint is sustained. 



In re LITTLB. 
(District Court, N. D. lowa, O. D. May 13, 1901.) 

1. BANKRUPTCT— JOEISDICTION OF COTJRT— EXEMPT PrOPBRTT. 

Where a trustée has set apart property to the bankrupt as exempt, 
and hls action bas been approved, and the bankrupt has takea posses- 
sion, such property passes out of the jurisdiction of the court of bank- 
ruptcy, whlch cannot thereafter entertain proceedings to subject the 
same to liens or to adjudicate the rlghts of clalmants thereto. 
8. Samb — Sbcukbd Crebitoks— Right to Share in General Asskts. 

A créditer who holds security cannot receive dlvidends from the 
bankrupt estate, except on the unpaid balance of hls clalm after the 
value of the security has been deducted, as provlded by Bankr. Act 
1898, § 57h; and hls rights are not affected by the fact that the property 
on whlch he holds a lien Is set apart to the bankrupt as exempt, nor 
can they be enlarged as against other credltors by an order made by 
the référée, by consent of the secured créditer and the bankrupt, bef ore 
the exempt property was set apart, that the creditor should prove his 
entire clalm against the estate and enforce his lien only for the balancp 
remalning unpaid. 
8. Same— Vkndor's Lien— Riqht to Waivb. 

Credltors whase claims represent a portion of the price of property 
sold to the bankrupt, and whlch has been set apart to hlm as exempt, 
cannot be compelled by other creditors to assert a vendor's lien on 
such property, but may, at their option, prove their claims as unsecured 
creditors. 
4. Same— Jurisdiction of Court— Collaterai, Issues. 

Where a creditor holding a chattel mortgage proved its clalm as an 
unsecured debt, expressly walving any claim to préférence as against 
other creditors, beeause of Its failure to record the mortgage until after 
the bankruptcy, but asserted the valldlty of Its lien as against property 
which had been previously set apart to the bankrupt as exempt,. and Its 
claim as a gênerai creditor is allowed, the question of the valldlty of 
the mortgage Is one which is not In Issue before the court of bankruptcy, 
and which it is not the province of such court to détermine. 

6. Same— Sbcurbd Creditor— Amount Provable. 

Where a créditer claims a lien upon property which has been set 
apart to the bankrupt as exempt, the value of such property must be 
ascertained as provlded by Bankr. Act 1898, f 57h, and deducted from 
the amount of the claim, to ascertaln the amount provable against the 
gênerai estate. 
C. Samb— Set-Off— Mutual Debts. 

A bank whlch Is a créditer of a bankrupt, who also had a sum on 
deposlt to his crédit at the date of bankruptcy, is entltled to apply the 
same on its claim as a set-off, under Bankr. Act 1898, § 68. 

7. Samb — Prbpkrencbs— Collection from Collatéral. 

Wheré notes whlch hid been glven by a bankrupt were secured by 
collatéral pledged at the time the debt was created, the holder of such 
notes cannot be required to surrender sums collected from such collat- 
éral as préférences before provlng his clalm for the unpaid balance due 
on the notes. 

In Bankruptcy. On exceptions to rulings of référée. 

John M. Hemingway and J. Y. Luke, for creditors. 

F. A. Harriman and H. C. Liggett, for trustée and bankrupt. 

SHIRAS, District Judge. From the record certified up in this 
case it appears that prier to August, 1899, the bankrupt, Dan. E. 
Ivittle, was in partnership with J. W. Bailey in the furniture business, 
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and that on the gth day of August he bought out his partner for 
the sum of $2,000, and thereafter' conducted the business in his own 
name, until 'hè fiîéd his pétition in bankruptcy on the /th day of 
February, 1901. It further appears that, prior to the conclusion of 
the purchase of his partner's interest, the bankrupt, Little, arranged 
for a loan of $1,500 from the Farmers' & Merchants' Bank of Hamp- 
ton, lowa, which sum, upon the completion of the contract purchase, 
was paid to J. W. Bailey by the ba;nk tipqn a check drawn on the 
bank by the bankrupt. To secure this loan the bankrupt on the 
9th day of August, 1899, executed a written agreement with the 
bank whereby, in efïect, he mortgaged the stock in trade to the bank 
to sècure the loan ; it being therein recited that : 

"The party of the first I>arli: hereby sells, conveys, and assigna unto the 
party of the second part aÛ hls right, tltle, and Interest in and to the stock 
of fumiture, flxtures, hearse, cofflns, and ail other property appertaining to 
and belonging to the furniture business of the flrm of Bailey & Little, this 
day sold unto said Little, and the sald $1,500 furnished by sald bank is a 
part of the purchase money théreof." 

This instrument now has appended thereto an acknowledgment in 
dtJe form, certified'to by J. A. Myers, a notary public. It is shown 
by the testimony of the notary that thé acknowledgment was not in 
fact written out and signed by him until the day before the mort- 
gage was filed for record in the office of the recorder of Franklin 
county, which was on the çth day of February, 1901 ; and it is a 
disputed question of fact whether in truth the bankrupt, at the time 
of the exectition of the tnortgage, did acknowledge the instrument 
to be his voluntary act. It further appears that J. W. Bailey was 
appointed trustée of the estate, and on the 28th day of February, 
1901, thé trustée set apart as property exempt to the bankrupt ^ 
hearse, two horses, and other articles used in the business of an 
undertaker, together with some household goods and wearing ap- 
parel ; and on the same day this action of the trustée was approved 
by the référée. It also appears that on the 25th day of February, 
1961, J. E. Coonley filed a claim against the bankrupt estate, in 
which it is recited that the bankrupt was indebted to hini in the sum 
of $150, being the balance of tke purchase price of two horses sold 
to the bankrupt on December 12, 1900, for which the bankrupt exe- 
cuted his note payable August 12, 1901, and also executed a written 
agreement or contract wherein, after stating the fact of the purchase 
of the horses for $250, the payment of $100, and the exécution of a 
promîssory note for $150, it is provided that : 

"It Is dlstlnctly understood that the ownershlp of said span of black mares 
does not pass from the party of the flrst part until party of the second part 
has pald the sald note of ?150 in fuU; and, further, party of the flrst part 
shall be entltled to take possession of said mares, if party of second part 
defaults In payment of the said note." 

The claimant therefore asked that his claim be adjudged to be 
prior and superior upon said horses, as against aU other creditors, 
and that the property be ordered to be sold to satisfy the claim, and 
any balance left unpaid b^ such sale be declared to be a gênerai debt 
against the estate. Before action was taken on this claim the trus- 
tée set apart the exempt property as already stated, which action 
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was approved by the référée on February 28, 1901. On the 6th day 
of March following the bankrupt filed with the référée a paper 
wherein he recited the facts connected with the Coonley claim, aver- 
red the setting apart of the horses to him as exempt property, and 
then prayed that the créditer be first compelled to exhaust his rem- 
edy against the gênerai assets of the estate, and to apply upon the 
payment of his claim his pro rata share of the gênerai assets, and 
that the horses, as exernpt property, be held by the bankrupt subject 
to the payment of any balance which may remain unpaid on the 
claim after applying thereto the dividend received from the gênerai 
assets. Based upon this application, the référée made the following 
order under date of March 6, 1901 : 

"Ordered by the court that the foregoing motion be, and the same Is 
hereby, sustained by consent of both parties," 

On the I2th day of March, 1901, the Farmers' & Merchants' Bank 
of Hampton, lowa, filed with the référée a statement of claims against 
the bankrupt, which included the note for $1,500, given by the bank- 
rupt at the time of the purchase by him of the interest of his partner, 
J. W. Bailey, in the furniture business, and which was secured by a 
mortgage on the stock as hereinbefore stated. After reciting the 
facts connected with this indebtedness, it is then stated that : 

"It Is further alleged that the contract above set out was not recorded prier 
to the time said Little filed his pétition in banlsruptcy in this case, and uo 
préférence is clalmed by virtue of said contract upon property which is sub- 
ject to the claims of the gênerai credltors; but clalmant allèges that the 
hearse and tools and other property set ofi to said bankrupt, so far as the 
same constituted property appertaining to the bankrupt's business, are not 
subject to the debts of the gênerai creditors; but claimant allèges that by 
virtue of the foregoing contract he is entitled to hâve said goods applied 
to the payment of the foregoing claim." 

It is further averred in the proof of debt filed on behalf of the 
bank that, when the bankrupt purchased the interest of his partner, 
Bailey, in part payment therefor he executed his two promissory 
notes for $300 each, payable to J. W. Bailey, and secured the same 
by assigning in writing the book accounts of the late firm of Bailey 
& Little to said Bailey ; that the bank purchased thèse notes of the 
payée, Bailey, and has received part of the accounts assigned as col- 
latéral security therefor, amounting to $269.65, out of which the 
bank bas coUected the sum of $40.05; that one of thèse notes, not 
being paid at maturity, was renewed by a note for $300, dated No- 
vember 30, 1900, payable April 15, 1901, to O. F. Myers, cashier; 
that this last-named note is wholly unpaid; that payments hâve 
been made on the other note for $300, leaving due thereon a balance 
of $25.50, and that when Little filed his pétition in bankruptcy there 
was to his crédit in the bank the sum of $51.83, which he is entitled 
to set ofï against the amount due on his notes. Based upon thèse 
facts, the bank prayed that the hearse, tools, and other undertaking 
implements set off as exempt be declared subject to claimant's lien; 
that the same be sold, and the proceeds be apphed upon the claims 
of the bank ; and that upon any balance of claim left unpaid claim- 
ant be held entitled to share with the gênerai creditors in the dividend 
to be paid. 
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On the irétli of Mardi, 1901, the banlc filed with the référée a paper 
wherëin waS recited the order miade by the référée approving the 
aidtioïioïF' the trustée in sètting apart to thé bankrupt the exempt 
propertj^p krid the order allôwing /the Coonley daim as a gênerai 
daim àgairist the estate, and averfîtig that the same had been made 
without notice to daimant, ànd ifùrther charging that the horses, 
the lowerirg deyice, and other arôdes set apart as exempt had ail 
been purchased within the four '.lïlohths next preceding the fîHng of 
the pétition in b^rikruptcy, and thàt the' daims of Coonley, the Na- 
tional Burial Device Compaiiy, and the lowa Coffin Company, which 
had been alldwed as gênerai daims, were for the unpaid portions of the 
purchase price of thèse artides set apart as exempt. It was there- 
fôré asked that the orders totichînlg thèse daims be set aside; that 
thèse several artides be sold separatély, and the proceeds be applied 
to the payment of the sums remaining due as part of the purchase 
price; and that the named creditors be permitted to share in the 
gênerai dividend to be ihade only' ilpon the balance left due after 
applying the proceeds realized from the sale of the named articles. 
The bankrupt and the trustée fîlèd, objections to the daim of the 
bank, and to grahting the relief asked in the motion last recited, on 
several grounds, — it being averred that the bank had waived the 
contract or mortgage lien onthè stock of goods, thereby waiving 
any lien upon the exempt property; thàt under the facts of the case 
the bank could not assert a vendor's ,Iien upon any part of the prop- 
erty ; that the contract or mortgage executed to the bank on the 
çth day of August 1899, had been fraudulently altered in a material 
matter by placing thereon an acknowledgment of the instrument, 
without the knowledge or consent of the bankrupt ; that the bank, 
as the transférée of J. W. Bailey, could not assert a vendor's lien as 
sëcurity for the two notes of $300 each, executed by the bankrupt to 
Bailey; and that the court had not the power or authority to sub- 
jeçt the property set apart as exempt by the trustée with the approval 
of the référée to the payment of any spécial liens existing thereon. 

Upon the issues thus created and presented the case came on for 
hearÎTig before the référée, who, 'ha.ving heard the évidence and argu- 
ment of counsel, ruled that the coiirt of bankruptcy had not jurisdic- 
tîon to subject the exempt propert}^ to the daims set up by the bank ; 
that the payments received by thé bank within the four months pre- 
ceding the filing of the pétition in bankruptcy constitute a préférence, 
and'ïriûst be surrendered as a condition to the allowance of the daim 
of the bslnk ; that the paymertts so received cannot be set ofï against 
the dfebts due from the bankrupt to the bank; that the bank cannot 
sfit Up or ask the enfûrcettient of'thè vendor's lien alleged to exist 
in fayor of the National Burial Device Company and the lowa Coffin 
Company ; that the contract ôr mortgage executed by the bankrupt 
on the gth day of August, 1899, ^^^ been rendered invalid as against 
both the creditors and the bankrupt by the unauthorized placing 
thereon of the acknowledgrnent now foUnd thereon ; that this con- 
tract is not a purchase-mone'y contract ; and that the order setting 
aside the CXémpt property and that allôwing the Coonley daims 
should not be set aside. To thèse rulings the bank excepted, and 
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duly filëd a pétition asking a review by this court of the findings and 
judgment of the référée, and the case has been heard upon the record 
certified up by the référée, which includes the évidence upon which the 
case was heard by him. 

The first question presented for review is upon the ruling of the 
référée that the court was without jurisdiction to subject the prop- 
erty set apart as exempt to the bankrupt to the vendors' liens alleged 
to exist for the unpaid portions of the purchase money upon the 
hearse, the horses, and other articles connected with the business of 
an undertaker carried on by the bankrupt. The counsel for the 
claimant bank hâve cited a number of décisions by the district courts 
of the United States in which it has been held that a court of bank- 
ruptcy can entertain jurisdiction over property claimed to be exempt ; 
and doubtless in many, if not in ail, of thèse cases, the circumstances 
were such that jurisdiction could be rightfuUy exercised ; but it does 
not follow that such jurisdiction exists or should be exercised in 
every case, regardless of the questions involved, or the mode in 
which they are presented, or the actual situation of the property at 
the time the jurisdiction of the court in bankruptcy is invoked. Thus, 
in cases wherein the property of the bankrupt comes into the actual 
possession or control of the court through a receiver or trustée, the 
court can entertain jurisdiction over ail proceedings brought to set- 
tle rights in or to the property in its possession ; and, if third par- 
ties should assert a right to spécifie property and the bankrupt should 
claim the same as exempt, no reason exists why the court might 
not hear and décide the issues thus presented, although the court 
might, if deemed best, order the property to be set aside as exempt, 
leaving the lien claimant free to assert his right in any court of com- 
pétent jurisdiction. So in other cases the exemption right of the 
bankrupt may extend to only a part in value of the property; for 
in niany states the homestead right, as well as other exemption rights, 
is limited to a certain amount in value, and the trustée, representing 
the creditors, is entitled to the excess over and above the sum fixed 
by the exemption statute, and in such cases the court in bankruptcy, 
having the estate in possession, may well entertain jurisdiction over 
proceedings brought to settle the rights of the parties in property, 
part of which is claimed as exempt by the bankrupt and part is 
claimed by the trustée in the interest of the creditors. In ail such 
cases the court of bankruptcy, being in possession and control of 
the spécifie property, can exercise jurisdiction over the same, and 
through that possession and conséquent jurisdiction may hear and 
détermine questions submitted which afïect the disposition of the 
property ; but, after the court has in fact yielded up the possession 
of particular property, then the right to take jurisdiction over the 
property, or to hear and détermine questions afifecting the same in 
proceedings brought by third parties, cannot be based upon the ac- 
tual possession of the property, but must be shown to exist by reason 
of the existence of some other recognized ground of jurisdiction. 

In the case now under considération, as already stated, the trustée 
set apart to the bankrupt certain property as exempt, and this action 
was approved by the référée. This property, being thus separated 
110 F.-^ 
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from the-fcody of the est,ate under the cpntrol of the court, passed 
irito tlie actual possession of the bankrupt. Some days thereafter 
the baîîj^jfiled an application asking the court to order the exempt 
property'to be sold for the reasons hereinbefore set forth. It will 
be notjcedthat it is not claimed by the bank that the property was 
not properly set apart as exempt under the statutes of lowa; but 
the ground taken is that the court of bankruptcy should not hâve 
set apart the exemptions without first énforcing against the same 
the vendors' liens alleged to exist in favor of the bank, the National 
Burial Devjce Company, and the lowa Coffin Company; and in effect 
what is now asked is that the court will reassert its jurisdiction over 
the property for the purpose of subjecting the same to the liens that 
it is asserted exist thereon in favor of the parties just named. 

Under the provisions of the eleventh clause of section 47 of the 
bankrupt açt, the trustée was charged with the duty of setting apart 
the exemptions to which the bankrupt was entitled ; and under the 
rule adopted by this court the référée had the power to détermine 
ail claims of the bankrupt to exemptions as provided for in the 
eleventh clause of section 2 of the act. By the action of the trustée, 
confirmed by the référée, the exemptions claimed by the bankrupt 
were allowed, and the particular property was set apart to him, and 
passed into his possession and control. When thus separated from 
the gênerai estate, the exempt property ceased to be in the posses- 
sion of the trustée or of the, court, and under the provisions of sec- 
tion 70 the trustée took no title thereto. Under thèse circumstances 
the référée rightly ruled that the court of bankruptcy would not en- 
tertain jurisdiction over the exempt property at the request of the 
claimant bank. When the application on behalf of the bank was 
filed, the exempt property had passed from the possession of the 
court in bankruptcy. The trustée had no title thereto, and the cred- 
itors at large had no equîty therein. Under similar circumstances in 
the case of In re Hatch (D. C.) 102 Fed. 280, 1 held that the court in 
bankruptcy would not take jurisdiction over property set apart to the 
bankrupt on the pétition of a mortgagee, who wished to assert his 
right to subject the property to the payment of the mortgage lien. 
The same ruling was ma,de by Judge Rogers in the case of In re 
Wells (D. C.) 105 Fed. 762, wherein he cites the rulings made under 
the act of 1867, and, among others, quotes from the opinion of Mr. 
Justice Bradley in Re Bass, 3 Woods, 382, 2 Fed. Cas. 1004, wherein 
it is said : 

"In other words, it Is made as clear as anythlng can be that such ex- 
empted property constltutes no part of the assets in bankruptcy. The 
agreement of ttie bankrupt in any particular case to waive the right to the 
exemption makes no différence. He may owe other debts, in regard to 
■which no such agreement has been made. But whether so or not it is not 
for the bankrupt court to inquire. The exemption is created by the state 
law, and the assignée acquires no title to the exempt property. If the créd- 
iter has a daim against it, he may prosecute that claim in a court which 
has Jurisdiction over the property, which the bankrupt court has not." 

See, also, Rix v. Bank, 2 Dill. 367, Fed. Cas. No. 11,869; In re 
Poleman, 5 Biss. 526, Fed. Cas. No. 11,247; In re Camp (D. C.) 91 
Fed. 745. 
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When property claimed to be exempt under the provisions of 
the law of the state is set apart by the trustée and référée, and 
delivered to the bankrupt, it passes without the control of the court 
in bankruptcy, and parties who claim liens thereon by way of con- 
tract, mortgage, or as vendors must assert their rights in a court 
other than the court in bankruptcy. The act of setting apart the 
property as exempt does not release the same from liens which are 
enforceable against it under the provisions of the state statutes. 
Setting it apart as exempt property déclares that the trustée has 
no right in or title thereto under the provisions of the bankrupt 
act, but in no sensé is it an adjudication of the rights of third parties 
claiming liens thereon by way of mortgages or the like ; and ail courts, 
other than the court in bankruptcy, are at liberty to hear and dé- 
termine rights to such exempt property, the same as though no 
proceedings in bankruptcy had been instituted. It is therefore open 
to the claimant bank to assert in the state court its rights to the 
property set apart as exempt; but it cannot do so in the court of 
bankruptcy, and the ruling of the référée to that effect is affirmed. 

The next question for considération is that presented by the rul- 
ing of the référée with respect to the claim of Coonley. It will be 
remembered that the créditer, Coonley, filed his claim before the 
référée, asserting a contract lien on the two horses before the same 
were set apart as exempt; and subsequently, by consent between 
the bankrupt and the creditor, an order was entered by the référée 
to the efîect that the claim of the creditor, Coonley, should share 
in the gênerai dividend, and only the balance left unpaid should 
be enforced as a spécial lien on the exempt property. From the 
facts shown on the record, it appears that Coonley held security 
upon the horses for the unpaid portion of the purchase price, and 
therefore, under the provisions of clause "h" of section 57 of the 
bankrupt act, he is only entitled to a dividend upon the amount of 
his claim after deducting the value of his security, to be ascertained 
as provided for in such clause. The fact that the bankrupt and the 
creditor agreed to a différent disposition of the matter cannot de- 
feat the right of other creditors to insist that the claims, being se- 
cured, can be proved only as provided for in section 57; and the 
fact that the property was set aside as exempt does not release it 
from the spécial lien existing against it. The exception to this rul- 
ing of the référée is therefore sustained. 

With respect to the claims proved by the National Burial Device 
Company and the lowa Coffin Company, it is averred by the claim- 
ant bank that the sums due them are portions of the purchase price 
of part of the property set apart as exempt; and it is urged in 
argument that thèse claims should be treated as secured, although 
thèse creditors are not asserting any vendors' liens against the 
property. By proving their claims as unsecured, thèse creditors 
show that they do not claim a spécial lien upon the exempt prop- 
erty; and there is nothing in the évidence which would justify the 
court in holding that they must assume the risk of establishing their 
right to a vendor's lien before they are permitted to prove their 
claims as unsecured creditors. The ruling of the référée on this 
question is therefore affirmed. 
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If I correctly understand the position of the claimant bank, a 
lien upon the stock of goods owned by the bankrupt, in the nature 
of à vendor's h'en, is asserted in favor of the $1,500 loaned by the 
bank to the bankrupt and appHed in part payment of the purchase 
priçe coming to J. W. Bailey for the sale of his interest in the firm 
property to the bankrupt. As the bânk, at the time this loan was 
niade, toôk security in the nature of a mortgage on the property, 
its rights are to be measured by the written instrument then exe- 
cuted. This mortgage was not recorded until after the pétition in 
bankruptcy was filed, and in the claim filed by the bank with the 
référée it was expressly stated that by reason of the failure to file 
the sarae for record — 

"No préférence is elalmed by virtue of sald contract upon property which ia 
subject to the claims of the gênerai creditors; but claimant allèges that the 
hearse tttid tools and other property set off to said bankrupt, so far as the 
same cotistitutèd property appertaining to the bankrupt's business, are not 
subject to the debts of the gênerai creditors; but claimant allèges that by 
virtue of the foregoing contract he is entitled to hâve said goods applied 
to the payment of his foregoing daim." 

It is thus made clear that the bank expressly waives any claim to 
a lien upon the property renmining in the hands of the trustée, and 
limits the lien asserted, considefed either as a mortgage or pur- 
chase-money lien, to the goods set apart as exempt. The référée 
having correctly ruled that the exempt property had , passed with- 
out the jurisdiction of the court of bankruptcy, it was made to ap- 
pear that the question of the validity of the mortgage was not in- 
volved in any issue left pending in the court of bankruptcy. The 
claimant bank had expressly declared that it asserted no lien 
against the assets in the hands of the trustée, in which the gênerai 
creditors were interested; and when the référée ruled, and rightly 
ruled, that the court of bankruptcy would not entertain jurisdiction 
over the exempt property, the question of the validity of the mort- 
gage eeased to be an issue in the case. The référée held that ap- 
pending to the mortgage an acknowledgment was a material and 
unauthorized altération thereof, rendering the same wholly void, but 
further held that the debt secured by the mortgage was not thereby 
rendered nonenforceable, but that the same might be proved up and 
allowed as an ungecured debt. This latter holding is in accordance 
with the ruling of the suprême court of lowa in Cutler v. Rose, 35 
lowa, 456, and is undoubtedly in accordance with justice and equity, 
eyen thougn it be true that the mortgage has been rendered void 
for the reason stated. In view, however, of the fact that the référée 
held that the debt due the bank was provable, but refused to take 
jurisdiction over the question whether the exempt property was 
subject to the lien of the mortgage, and as the bank expressly 
waived any çlaim to a lien upon the assets in the hands of the trus- 
tée by virtue of the mortgage^ it follows that the question of the 
alleged altération of the mortgage eeased to be of any moment in 
the case, and, as the ruling of the référée with respect to taking ju- 
risdiction over the property set aside as exempt results in com- 
pelling the bank to resort to the state court in case it seeks to en- 
force its alleged lien against the exempt property, the court of 
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bankruptcy should hâve declined to pass upon the question of the 
altération of the mortgage. Under the facts shown on the record, 
the validity or invalidity of the mortgage does not afïect the déci- 
sion of any of the issues which the référée undertook to pass upon. 
The validity of the mortgage is a vital question, however, in case 
the bank should undertake to enforce a claim thereunder against 
any of the exempt property; but, as the référée reîused to take 
jurisdiction over the exempt property, he should not hâve under- 
taken to pass upon the validity of the mortgage, but should hâve 
left that question to be decided by the court that may be called 
upon to adjudge whether the exempt property is subject to any lien 
in favor of the claimant bank. The holding of the référée that the 
mortgage held by the claimant bank lias been rendered void by 
reason of an alleged altération is therefore set aside, to the end that 
the question may be left open for considération and détermination 
in any proceedings hereafter instituted on behalf of the mortgagee. 

The référée further held that the bank could prove up its claims, 
provided it accounted for certain payments received within four 
months next preceding the filing of the pétition in bankruptcy; and 
the exceptions présent the question whether certain sums in the 
hands of the bank must be paid to the trustée as a condition to the 
allowance of the claims of the bank. With respect to the $1,500 
debt for money loaned by the bank to Little, it appears that the 
bank asserts that it has a lien on the hearse, which was set apart as 
exempt, by virtue of the mortgage executed by the bankrupt. Hav- 
ing security for part of its debt, the value thereof, to be ascer- 
tained according to the provisions of clause "h" of section 57 of the 
bankrupt act, must be deducted from the claim. It also appears that 
at the date of the filing of the pétition in bankruptcy the bankrupt 
had to his crédit as a depositor in the bank the sum of $51.83. The 
facts présent a case of mutual debts betvveen the bank and the bank- 
rupt with respect to this deposit, and under the provisions of sec- 
tion 68 the bank is entitled to set this amount ofï against the debt 
due from the bankrupt, and the amount thereof will therefore be 
deducted from the claim due the bank. 

The évidence shows that when J. W. Bailey, in August, 1899, ^old 
out his interest in the partnership property to the bankrupt, he took 
in part payment two notes, of $300 each, and had assigned to him 
as collatéral security the book accounts due the firm. Subsequently 
thèse notes were transferred by Bailey for value to the bank, and 
it succeeded to the rights of Bailey in the collatéral assigned for the 
paym.ent thereof. Under thèse circumstances the bank cannot be 
required to pay to the trustée sums coUected from the coUaterals 
as a condition to the allowance of the claim, even though such sums 
hâve been received within four months next preceding the initia- 
tion of proceedings in bankruptcy. The so-called préférence was 
created when the collaterals were assigned in August, 1899, by the 
bankrupt, and not when collections were made thereon; and, fur- 
thermore, the collaterals were assigned as security for a debt then 
created, and not as a security for a pre-existing claim, and therefore 
there is no ground for holding that the bank must repay thèse sums 
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to the trustée before it can be permitted to prove up the balance 
due -on' the notes held by it. It would appear that the bank pos- 
sibiy hbldi-some of the collaterals yet uncollected as security, and 
the vahië thereof, to be ascertainea as provided for in section 57, 
sfiould bededucted from thé àmount left Unpaid upon thèse notes. 

It also appears that the bank, within four months preceding the 
filing of the pétition in bankruptcy, received payments from the bank- 
rupt amounting to somë $102, if I correctly understand the évi- 
dence; and the référée held that thèse payments were in the nature 
of préférences, and muist-be repaid to the trustée, and it is not shown 
that the' facts do not stlstain this ruling, which is therefore affirmed. 

The clerk will certify thèse rulings to the référée, who will notify 
the parties, and the case will be proceeded with as herein directed. 
The costs of this proceeding will be equally divided between the 
daimant baiik and the trustée. 



In re BEA VER GOAL OO. 

(District Court, D. Oregon. August 7, 1901.) 

No. 309. 

BAHKHnPTCT— LiBN OF AtTACHMBNT. 

Bankr. Act 1898, g 67f, provldlng that "ail levles, Judgments, «ttach- 
ments, or other liens" obtalned through légal proceedlngs agalnst an 
Insolrent, wlthln four months prlor to flling of pétition In bankruptcy 
agalnst blm, sball be vold If be Is adjudged a bankrupt, does not render 
vold tbe lien of an attacfament In action at law, though dépendent for 
enforcement on a Judgment obtalned wlthln such four months; the 
attachment bavlng been serred prlor to such tlme. 

In Bankruptcy. Review of décision of référée on pétition of A. H. 
Kerr. 

W. D. Fenton and Bauer & Greene, for petitioner. 
Cotton, Teal & Minor, for trustée. 

BELLINGER, District Judge. Heretofore this matter came on 
for hearing upon an application in behalf of the sheriflf of Coos 
county for an allowance and payment as a priority of a claim for 
$769.99, being the costs and expenses incurred in attachment pro- 
ceedings begun more than four months prior to the filing of the péti- 
tion in bankruptcy. This claim was urged upon the ground that be- 
cause, under the state assignment law, such costs and expenses hâve 
priority, the claim is within subdivision 5 of section 64 of the bank- 
ruptcy act, which gives priority of payment to debts owing to any 
person who by the laws of the states or the United States is entitled 
to priority. Priority was also claimed as a matter of equity and 
good conscience, and finally, because the writ of attachment in ques- 
tion Was levied more than four months prior to the filing of the péti- 
tion in bankruptcy. The pétition was denied upon the considération 
given to the provision of the state assignment law providing for dis- 
tribution among creditors of insolvent estâtes "after the payment of 
the costs and disbursements in the attachment proceedings," and to 



IN RE BEAVEE COAL CO. 631 

the further contention that the services out of which the claim arose 
were rendered in preserving the estate; thèse being the points to 
which the argument on the hearing was mainly, if not whoUy, direct- 
ed. 107 Fed. 98. 

In that décision it was assumed that the lien of the attachment was 
provisional, and ceased with the judgment, and that the latter, hav- 
ing been rendered within four months of the filing of the pétition in 
bankruptcy, was void. The rule adopted is supported by In re Lesser 
(D. C.) ic8 Fed. 201, 5 Am. Bankr. R. 326, where it is held that an 
attachment served more than four months prior to the filing of a 
voluntary pétition in bankruptcy, but which, under the state laws, can 
be made effective only through a judgment, and a levy or demand 
thereunder, is discharged where judgment is not obtained until 
within four months prior to the filing of the pétition, since such 
judgment affects the property, and cannot be made the basis of pro- 
ceedings to enforce such lien. The law of Connecticut, under which 
the attachment in question was levied, provides that : 

"No estate which has been attached shall be held to respond to the 
judgment obtained in the suit * » * unless the judgment créditer shall 
take out an exécution and hâve it levied on the Personal estate at- 
tached." 

The Oregon law of attachment does not require the levy of an 
exécution on the attached property upon the rendition of judgment 
in the attachment suit. It provides that, if judgment be recovered by 
the plaintiff, the court shall order and adjudge the attached property 
sold to satisfy the plaintiff's demand, "and, if exécution issue thereon, 
the sheriff shall apply the property attached by him, or the proceeds 
thereof (when the property has been sold as perishable), upon the 
exécution," etc. The levy of exécution in the one case, and the order 
of sale in the other, do not, in my opinion, distinguish the two cases, 
so far as the question of lien is concerned. If the attachment is 
merely a provisional lien in one case, it is in the other. There is no 
more title or right of property in one case than in the other. In 
each case the attachment can only be made effective through the 
judgment. The same court, in the case of a creditors' suit begun 
more than four months prior to the filing of a pétition in bankruptcy, 
held that the équitable lien which a creditor acquires in such a case 
falls with the judgment upon which it dépends for enforcement, if 
such judgment is annuUed by the subséquent adjudication in bank- 
ruptcy. The court says : 

"Such a contingent or équitable lien, It is évident, cannot be superlor to 
the judgment on which it dépends to make It effectuai, but must stand 
or fall with the judgment itself. Section 67f, therefore, in declarlng that 
a Judgment recovered within four months 'shall be deemed null and void,' 
etc., neccssarlly prevents the complalnants from acquiring any beneflt from 
the lien, or the fund attached, except through the trustée In bankruptcy 
pro rata with other creditors." In re Lesser, 100 Fed. 433, 3 Am. Bankr. 
B. 815. 

This case was afïirmed in the circuit court of appeals for the Second 
circuit. 5 Am. Bankr. R. 320.* The question as to the effect of an 

» Opinion withdrawn, and case certifled to suprême court 
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attachment levied more than four -months prior to the filing of the 
pétitîeti in bankruptcy is not decided in the appeal, but there is an 
intimation in the opinion that the lien of such an attachment is not 
vacated when the judgment in the attachment suit is rendered within 
the prëscribed time. Of the lien or right acquired by the complain- 
ant in a cf editors' suit, the court says : 

"It is sometlmes called an Inchoate lien, or a contingent lien, but It is 
not a rlght in, or a right to hold, a particular article of property. It is 
not llke the lien obtained by the attachment of personal property in an 
action at law, by virtue of whlch a sherifiC obtains either actual or con- 
structive possession of the property attached; and in such a case the lien 
is not obtalned by the judgment, but by the attachment, and we are not 
now prepàrèd to say, if the judgment is rendered within four months after 
the pétition In bankruptcy is flled, that the lien by attachment is vacated." 

It is thus seen that the court distinguishes between the inchoate 
or contingçnt lien acquired in a creditors' suit and the spécifie lien 
of the attachment in an action at law, and is of the opinion that in 
the latter case the lien is not obtained by the judgment, but by the 
attachment. The conclusion from this is that the lien of the attach- 
ment in such a case is not affected by the fact that the judgment is 
rendered within four months before the pétition in bankruptcy is 
filed. 

The district court for the district of Vermont adopts the view taken 
by Judge Brown in the case cited. In re Johnson (D. C.) io8 Fed. 
373. The Vermont statute, like that of Connecticut, requires the 
attached property, on the rendition of judgment, to be taken in exécu- 
tion. The court says : 

"The lien does not become perfect as a charge upon the property until 
the recovery of the judgment and the talilng in exécution. The judgment, 
and the levy of exécution under it, are proceedings that the bankrupt 
act, as quoted from, expressly déclares shall be deemed null and void. 
Wlthout them, the attaching creditor had no perfect lien. When obtained, 
they are absolutely null and Told. In that condition they are wholly inop- 
eratlve to perfect -what was before an imperfect lieu." 

On the other hand, it is held in Re Blair (D. C.) 108 Fed. 529, a 
récent case, that under the Massachusetts statute, where an attach- 
ment on mesne process is enforceable only by obtaining judgment 
and issuing éxecution therein, the attachment is not discharged by 
the filing of a pétition in bankruptcy against the défendant more than 
four months after such attachment was levied, although the judgment 
was not obtained until within the four months. The court answers 
the argument in Re L/Cssèr that an attachment does not create a true 
lien by referring to the fact that section ô/f déclares in substance that 
an attachment is a lien, and that, if the attachment is levied more than 
four months before the filing of the pétition in bankruptcy, the lien 
created by the attachment is preserved. 

The case of Frazier v. Trust Co., 40 C. C. A. 76, 99 Fed. 707, is to 
the same efifect. The décision is by the circuit court of appeals for 
the Fourth circuit. A recéiver had been appointed in a creditors' 
suit, who did not take actual possession of the property in question. 
More than four months thereafter the debtor was adjudged a bank- 
rupt. A decree in the creditors' suit was subsequently entered, estab- 
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lishing the liens of the plaintiffs on the property affected. The court 
held that by the order appointing a receiver the state court took the 
subject-matter of the litigation out of the hands of the parties and 
into its own hands, and that the adjudication in bankruptcy more 
than four months thereafter did not afïect the custody so taken. The 
same court, in the récent case of Pickens v. Dent, 45 C. C. A. 522, 
106 Fed. 653, apphed the doctrine of the case last cited to a case 
where a creditors' suit to set aside a conveyance as fraudulent was 
begun several years before the adjudication in bankruptcy. There 
was no receiver, but the jurisdiction otherwise acquired in the credit- 
ors' suit was such that the fédéral court was not warranted in inter- 
fering with it. To the same eflfect are the cases of Taylor v. Taylor, 
45 Atl. 440, 4 Am. Bankr. R. 211 (New Jersey chancery); Doyle v. 
Heath, 47 Atl. 213, 4 Am. Bankr. R. 705 (suprême court of Rhode 
Tsland) ; In re Pease, 4 Ain. Bankr. R. 547 (United States district 
court for the Northern district of New York). In the last of thèse 
cases the décision by Référée Hotchkiss holds that under section 67f 
the lien of the judgment is annulled, but the judgment is not avoid- 
ed. Particular attention is called to the statement, in subdivision 
"f," "that ail levies, judgments, attachments, or other liens," etc., 
shall be deemed null and void, and to the fact that judgments ren- 
dered after the fîling of the pétition are provable debts. The object 
of this provision is to avoid préférences ; hence the avoidance of 
liens, and not otherwise of judgments. 

The prépondérance of authority is against the rule heretofore 
adopted in this case, and an examination of the bankruptcy act con- 
vinces me that such rule is contrary to the intent of the law. The 
phrase "or other liens" in section 67f makes it clear that the word 
"judgments" is used solely with référence to liens created thereby. 
The lien, not the judgment, is the thing prescribed ; and that the lien 
of attachments is without référence to the time when the judgment 
is rendered in the attachment suit is shown in the fact that the opéra- 
tion of the provision in question as to attachments by its terms affects 
only such attachments as are levied within four months of the filing 
of the pétition in bankruptcy, — a matter wholly immaterial, if the 
judgment rendered within such period is annulled, and with it the lien 
of any attachment theretofore levied. 



In re NIXON et al. 

In re LOTT et al. 

(District Court, D. Montana. September 4, 1901.) 

No. 99. 

Bankruptcy — Illesai. Seizure — Liabimty on Bond. 

Under Bankr. Act 1898, § 3e, providing that when a pétition Is flled 
by one to hâve another adjudged a bankrupt, and an application is 
made to take charge of the property of the alleged bankrupt prior to 
the adjudication, the petitioner shall ille a bond conditioned for pay- 
ment, in case the pétition is dismlssed, to the respondent, of costs, ex- 
penses, damages, and counsel fées, there is a right of recovery on the 
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noté mhené i>etIt!on te agalbst several alleged to be partners, and per* 
ataaltfin tbe possession of two of them, and alleged to belong to the 
partii^nhlp, Is eelzed on a warrant Issued at tbe instance of petltloners, 
tbôvghjfucli two deny ttiat they are members of the partnersbip, and 
daim tu« property as thelr own, and thelr contentions are sustalned by 
the Adjudication, and the pétition dlsmlssed aa to them. 

In Bankl-uptcy. 

R. L. Clinton, J. L,. Wines, Sanders & Sanders, W. A. Pennington, 
J. M. Hinkle, W- E. Carroll, and A. Laish, for creditors. 

McConnell & McConnell and Pemberton & Maury, for bankrupts. 

KNOWIyES, District Judge. Numerous creditors of Samuel Nix- 
on, propriétor of the Silver Gity Mercantile Company, in Butte, 
Mont., filed their pétition in this court to hâve him adjudged a bank- 
rupt. Thereafter, on March 14, 1900, thèse creditors, with others, 
joined in the filing of an amended pétition in bankruptcy, alleging 
that Samuel Nixon, Samuel M. Nixon, Lemuel W. Nixon, James F. 
L,ott, and Fannie J. Lott were co-partners doing business under the 
firm name and style of the Silver City Mercantile Company, alleging 
certain acts of bankruptcy, conspiracy, collusion, fraud, etc., and pray- 
ing that they be adjudged bankrupts. Pending the adjudication, at 
the instance of the petitioning creditors, a warrant was issued to the 
marshal commanding him to seize and take into his possession the 
property of the said alleged bankrupts. The proper bond to cover 
the payment of "ail costs, expenses, and damages occasioned by such 
seizure, taking, and détention of the property of the alleged bank- 
rupt" was given by the petitioning creditors and approved by the 
court, as provided in section 3e of the act of 1898 ; and in obédience to 
said warrant the marshal seized and took into his possession, as the 
property of said bankrupt, the Silver City Mercantile Company, three 
separate stocks of goods, wares, and merchandise, — one situated in 
South Butte, another in Centerville, and another on East Park street, 
in Butte City, Mont. The stock in South Butte was in the possession 
of L. W. Nixon, who claimed it as his own, and adversely to the 
Silver City Mercantile Company and ail others. The other two 
stocks were found in the possession of Fannie J. Lott, who had 
placed her husband, James F. Lott, in charge, and was conducting a 
mercantile business at said places, and claimed said stocks of goods, 
wares, and merchandise as her own, and adversely to the said Silver 
City Mercantile Company and ail others. Thèse stocks of goods 
were afterwards delivered by the marshal to a receiver duly appoint- 
ed by the court, and by said receiver were turned over to the trustée 
appointed by the petitioning creditors, who is now in possession of 
the same or of the proceeds of the sale thereof. To this amended 
pétition Samuel Nixon made default, and a judgment pro confesso 
was taken against him. Fannie J. Lott appeared separately, and 
denied that she had committed any act or acts of bankruptcy ; denied 
that she was insolvent; denied that she "is now or ever was a co- 
partner" with any of the other parties herein, or either of them, or 
that she ever- had any interest whatever in the Silver City Mercantile 
Company; denied each and every charge of fraud, collusion, and con- 
spiracy alleged against her in the amended pétition; and averred 
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affirmatively that she was the owher of the goods in the store in 
Centerville, Silver Bow county, Mont., etc. Lemuel W. Nixon de- 
nied ail the averments in the amended pétition as against him. The 
case was called for trial before a jury, and a jury was duly impaneled. 
There was a controversy between the parties with référence to the 
issues to be tried by the jury, and, it thereupon appearing to the 
court that a jury trial was unnecessary for the détermination of the 
question of partnership» — that being a question for the détermination 
of the court alone, — and a jury trial having also been waived by ail 
the parties in open court, and such waiver entered upon the minutés, 
the jury was excused. The court, after a hearing upon the évidence, 
found that ail the parties herein except James F. Lott were co-part- 
ners doing business under the firm name of the Silver City Mercan- 
tile Company, and expressly found that James F. Lott, the husband 
of Fannie J. Lott, was not a member of said co-partnership. An 
adjudication in bankruptcy was regularly made against ail the parties 
who were found to be co-partners, and défendant James F. Lott was 
discharged from the proceedings. Fannie J. Lott and Lemuel W. 
Nixon alone appealed from this ruling of the court to the circuit 
court of appeals of the United States for the Ninth judicial circuit, 
and the only error alleged was "that the court erred in holding said 
appellants, Fannie J. Lott and L. W. Nixon, to be members of said 
co-partnership in the Silver City Mercantile Company." Upon the 
hearing and considération of said appeal by the circuit court of ap- 
peals aforesaid, the decree of this court was reversed as to the said 
Fannie J. Lott and Lemuel W. Nixon, with directions to dismiss the 
pétition as to them. This has been done. 

The said Fannie J. Lott and Lemuel W. Nixon hâve made an ap- 
plication to the court for the allowance to them of their proper costs 
and disbursements incurred by them in successfuUy resisting their 
adjudication as involuntary bankrupts as co-partners in the Silver 
City Mercantile Company and the seizure of their property as the 
property of said co-partnership, and also pray for the allowance to 
them of a reasonable attorney's fee in the premises, under the pro- 
visions of section 3e of the bankruptcy act of 1898. On their behalf 
it is contended that, although they were made parties to the proceed- 
ings under the claim that they were co-partners in the Silver City 
Mercantile Company, and their property seized by the marshal as the 
property of the said Silver City Mercantile Company, they were in 
reality and in fact Etrangers to the controversy, and had no interest 
in the same, and that the seizure of their property was without war- 
rant of law and summary, and that, in view of ail the facts and of 
the judgment of the circuit court of appeals in their favor on their 
said appeal, they are not only entitled to ail costs and disbursements 
properly and necessarily incurred in this proceeding on their behalf, 
but also to an attorney's fee as shall seem reasonable to the court in 
the premises. The application is resisted by the petitioning credit- 
ors, who contend that the provisions of said section apply only to 
cases where the goods and property claimed to be the property of an 
alleged bankrupt are taken from the possession of a stranger to the 
proceedings, and by summary process; that said Lott and Nixon 
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wërê «ot Sti-angers to the proceedîngs, and that the property found 
in thei* possession was not taken by summary process. Section 3e 
of the bankruptcy act of 1898, under the provisions of which thèse 
goOds v?ere seized, and under which said Lott and Nixon claim their 
rights, reads as follows : 

"WheneVer a pétition is filed by any person for the purpose of having 
another aajudged a bankrupt, and an application is made to take charge 
of and hold the property of the alleged banlorapt, or any part of the same, 
ptior t& the adjudication and pendlng a hearlng on the pétition, the peti- 
tioner or, appilcant shall file in the same court a bond with at least two 
goôd aiiâ sUfflçient siireties who shall réside withlû the jurisdictlon of said 
court, to bé àpproved by the court or a judge thereof, in such sum as the 
court shall direct, conditioned for the payment, In case such pétition is dis- 
mlssed, t6 the respondent, hls or her personal représentatives, ail costs, ex- 
penses, anfl, damages occasloned by such seizure, taktag, and détention of 
the property of the alleged bankrupt. If such pétition be dlsmlssed by the 
court or wlthdrawn by the petitloner, the respondent or respondents shall 
be allo-yeed ail costs, counsel fées, expenses, and damages occasloned by 
such seizure, taking, or détention of such property. Counsel fées, costs, 
expenses, and damages shall be flxed and allowed by the court, and paid 
by the obllgors In such bond." 

Now, it is an established fact that at the time of the inception of the 
proceedings, and at the time of the issuing of the warrant to the 
marshal, and at the time of the taking and détention of thèse goods 
under said warrant, thèse goods were in the possession of Lott and 
Nixon under a claim of ownership, and the marshal took them from 
the possession of said Lott and Nixon as the property of the Silver 
City Mercantile Company, notwithstanding the claim of ownership 
âsserted by them. The goods were ail of them personal property, 
and that the possession of personal property raises a presumption of 
title in and ownership of the property by the possessor is a rule of 
law so well settled and established that it does not admit of question. 
It may be said once for ail that, laying aside for a moment the ques- 
tion of partnership in the Silver City Mercantile Company, that Lott 
and Nixon's possession of this personal property under a claim of 
ownership and title in them could not be disturbed or interfered with 
savè and except by appropriate légal proceedings in a court of 
compétent jurisdiction. The allégations in the amended pétition 
were to the efîfect that Lott and Nixon, with others, were co-partners 
in the Silver City Mercantile Company, and that the goods in their 
possession were in fact the property of said company. Upon the 
basis of thèse allégations the warrant of seizure was issued, and the 
goods taken from their possession. Thèse allégations being contro- 
verted, it was incumbent upon the petitioning creditors to establish 
them by compétent évidence. They were material facts upon which 
the right to take and seize the goods was predicated and the seizure 
made. If the allégations were true, the seizure was right ; if false, 
it was ail wrong. On the trial of thèse issues the petitioning credit- 
ors failed to establish this material fact of the co-partnership of the 
défendants Lott ahd Nixon in the Silver City Mercantile Company. 
As to them the decree of this court was reversed, and the pétition or- 
dered dismissed, and this bas been donc. They are now, and must, 
for the purposes of this appHcation, be, considered and treated as 
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strangers from the beginning of the proceedings against the Silver 
City Mercantile Company. The circuit court of appeals has held 
and decided that they were and are not partners therein. 

Upon a naked représentation by the petitioning creditors herein 
that Lott and Nixon, as strangers, were in possession and claimed to 
be the owners of certain goods alleged to be the property of the 
Silver City Mercantile Company, and asking for a warrant of seizure 
under the provisions of section 3e of the act of 1898, this court would 
hâve entertained serious doubts as to its right to issue such warrant, 
and would hâve left the question of the right of possession and 
ownership of the property for the adjudication of the tribunal in 
which the bankrupt himself might and could hâve litigated that ques- 
tion, which in this instance was the state court. By the mère fact 
that a person, partnership, or corporation has been declared bank- 
rupt, and a district court of the United States has so adjudged, such 
court does not draw to itself by that act, in addition to control of the 
bankrupt's property and crédits, also the right and jurisdiction over 
contested rights in any other court. The very reverse is the fact 
and the law. In ail controversies between the trustée of the bank- 
rupt's estate and a stranger or third parties as to the title and owner- 
ship of property alleged to belong to the estate of the bankrupt the 
jurisdiction of the state courts is expressly preserved, and such 
trustée is relegated to thèse courts for a détermination of his rights 
when the bankrupt himself should or could hâve litigated them in that 
or those courts. Eyster v. Gaflf, 91 U. S. 521, 525, 23 L,. Ed. 403; 
Bardes v. Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 44 L. Ed. 11 75. 
Applying the doctrine announced by the suprême court of the United 
States in thèse two cases to the case at bar, this court was without 
jurisdiction as to the persons and property of Fannie J. Lott and 
Lemuel W. Nixon, and the seizure and détention of their goods under 
its warrant was not only summary, but also illégal and unlawful. The 
défendants Lott and Nixon were put to much trouble and considér- 
able expense by reason of the instituting of thèse proceedings against 
them by the petitioning creditors. Among some of the legitimate 
expenses connected therewith was the expense of employing counsel 
to resist thèse proceedings. In that résistance they were successful. 
The resuit is that they go forth and are dismissed hence as strangers. 
In conformity to the views expressed herein, I hold that Fannie J. 
Lott and Lemuel W. Nixon, under the provisions of section 3e of 
the act of 1898, are entitled to their proper costs and disbursements 
incurred herein, to be now taxed by the court under the circumstan- 
ces presènted in this case, together with a reasonable attorney's 
fee, to be also taxed by the court against the petitioning creditors 
herein. I do not believe it is within the discrétion of the court to 
fix the amount of the attorney's fee in the premises on the basis of 
its own knowledge of their worth, and without other proof. I shall 
therefore not do so, and will require proof of the extent and value 
of such services to be made before me at some time during the prés- 
ent term of this court at Butte, Mont., the défendants' attorneys to 
give notice thereof to ail concerned at least five days prior to the time 
of making such proof. 
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In re DEMÀÏlEST et aL 

(District Court, D. New Jersey. July, 1901.) 

BahkruftW— ThcEMPTioNS— PartnersHip Prophrtt. 

Uûder thè exemption law of New Jersey (Gen. St p. 1421, § 35), whlch 
provides that "goods and chattels of every kind not exceedlng in value 
1200, the property of any debtor having a family résident In this state," 
shall bf exempt f rom leVy, etc., a bankrupt is not entltled to such ex- 
éniptiôn ôut of the assets of a partnershlp. 

In Bankruptcy. On exceptions to order of référée. 

The foUowing is the order of Référée Atwood L. De Coster: 

The property of the bankrupts was sold by the United States marshal, 
under order of thls court, prlor to adjudication of bankruptcy. After the 
trustée In bankruptcy qualifled, the clerk of court paid to trustée the net 
proceeds fropi the sale, amountlng to $755.48. Thls was ail the property 
belonglng to the bankrupts. They had no property exceptlng partnershlp 
property. Thè clalms proved amount to over $3,900. Albert W. Demarest 
Is a married man, the head of a family, a résident of New Jersey. He 
made application to the trustée to .hâve $200 pald him as and for hls 
exemptions. The trustée fefused to make such payment Application has 
been made to the référée by Mr. "William N. Bunyon, attorney for sald 
Albert W. Demarest, for an order directing the trustée to set o£f or pay to 
sald Albert Wk Demarest an exemption of $200. The référée refuses to 
make such order for the reason that debtor is not entltled to exemption out 
of partnershlp property untll partnershlp debts are pald. 

Marshall Van Winkle, for petitipning creditors. 
Nelson & Wm. R. Runyon, for bankrupts. 

KIRKPATRICK, District Judge. This niatter cornes before the 
court on exceptions to the order of the référée refusing to allow 
to the bankrupts an exemption of $200 out of the partnership assets. 
The statute pf the state of New Jersey, title "Executions" (Gen. St. 
p. 1421, § 35), provides that goods and chattels of every kind, not 
exceeding in value two hundred dollars, the property of any debtor 
having a family résident in this state, shall be reserved for the use of 
the family, and shall not be liable to be seized in exécution. The 
goods and chattels exempted by the act must be the property of the 
debtor, and such as, but for the act, would be liable to be seized and 
sold in payment of his individual debts. When partnership assets 
are levied upon to satisfy the individual debt of one of the partners, 
there is taken and sold, not the goods and chattels themselves, but 
the interest of the debtor in a joint or partnership property. The 
sale is made subject to the partnership debts, and the purchaser takes 
only what would be due the debtor on a settlement of the partnership 
aflfairs. Each partner is entitled to hâve a.11 the assets of the partner- 
ship applied to the payment of its debts, because he is individually 
liable to hâve any dèficiency made out of his private estate. To this 
efifect are ail the décisions in New Jersey. The finding of the référée 
will be afïirmed. 
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In re ROALSWICK et aL 

JOHN B. STETSON 00. v. WOODIN. 

(District Court, D. Montana. August 22, 1901.) 

Bankruptct — Recovebt of Goods Sold to Bankbupt— Etidence dp Fraud. 
To authorlze the rescission of an executed sale of goods to one who 
subsequently became a bankrupt, on the ground that he obtained the 
same by false and fraudulent représentations, It must be shown that 
he made such représentations knowing them to be false, or "without 
reasonable grounds for believing them to be true, and they must hâve 
induced the seller to consummate the sale when he otherwlse would 
not hâve done so. A report fumished by a commercial agency to the 
seller, based in part on statements made by the buyer several months 
before his bankruptcy, at a time when he did not know himself to be 
Insolvent and whieh do not appear to hâve been wlUfully false, and 
In part upon the independent estlmate of others as to his flnanclal con- 
dition, Is not a sufflcient évidence of f raud to warrant such rescission. 

In Bankruptcy. On pétition of the John B. Stetson Company. 

Ranson Cooper, for trustée in bankruptcy. 

Geo. H. Stanton and H. H. Emery, for petitioning creditors. 

KNOWLES, District Judge. From the agreed statement of facts 
on file in this matter it appears that for a number of years prior to 
March 6, 1901, Lewis and Andrew Roalswick were partners doing 
business as merchants at. Great Falls, Mont., under the firm name of 
Roalswick Bros. Upon their voluntary pétition, filed in this court 
March 6, 1901, they were duly adjudged bankrupts, and thereafter 
Frank A. Woodin was duly appointed as trustée of their property and 
estate. He duly qualified as such trustée, entered upon the discharge 
of his duties, and took possession of ail the property and estate of 
the bankrupts, including the merchandise in controversy herein, and 
claimed by the petitioner, which merchandise is stored in a warehouse 
in Great Falls, Mont., mingled with other goods belonging to the 
estate, but capable of ségrégation and identification by reason of 
being still in the original packages unbroken. The petitioner has 
made a demànd upon the trustée for the possession of thèse goods 
upon the ground that there was no sale, on account of the fraud of 
the buyers in fraudulently and falsely misrepresenting their commer- 
cial standing, financial condition, etc., and that they knew themselves 
to be insolvent at the time, and bought the goods in contemplation of 
filing their pétition in bankruptcy. The trustée refused to comply 
with this demand, and thereupon a pétition was filed in this court 
practically setting forth the same grounds, and praying that the 
trustée be required to deliver thèse goods to the petitioner. The 
trustée answered, and denied ail of the averments of fraud and mis- 
representation alleged in the pétition. Briefly stated, the facts are 
as foUows: On September i, 1900, Roalswick Bros, placed with the 
petitioner an order for certain goods, amounting in the aggregate 
to $237. The goods were to be shipped from Philadelphia, Pa., 
for delivery to the firm at Great Falls, Mont., on or about February 
I, 1901. The order was accepted, goods were shipped, and deliv- 
ered to the firm at Great Falls on the 23d day of February, 1901, 
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and stored in a warehouse, as hereinbefore stated. Prior to the 
shipment of the goods, the petition^r obtained a report of the com- 
mercial standing, financial condition, etc., of the firm from the R. G. 
Dun Mercantile Agency, the report being furnished through its 
correspondent at said Great FallSi This report is relied upon to 
sustain.the contention of tHe petitioner as to the false and fraudulent 
représentations of the firtn at the time of the inception of the con- 
tract of saky and no other, and is as follows : 

"Roalswick Bros. D. G. Clo. B. S. &c. Great Falls, îklont. 
"NoT. 17, 1900. Trav. Report. No. 221-223 First Ave. South. 

"Lewis Eoàiswick Intervlewed, and he states that the flrm has taken no 
Inrentorythis ^ëaï, for whlch reason he IS unable to make a statement; 
but he estllnâtes the flrm's llabllltles for merchandise at $8,000 outslde of 
what theiy are' bwlng for wliiter goods now in transit or under order, the 
amount of ^^hich'iie says hè Is unable to glve. Also says the ârm is owing 
to the bank $890, and that théy hâve a stock on hand of probably $30,000. 
He further statès that the flrm has arranged to consolldate Its business 
with that of Archle Burrell in the grocery Une, and they wlU operate as 
a corporation under the name of Falr Oorûniercial Co. Thèse two firms, 
however, will not unité until a new store building on Central avenue, 
whieh is in course of construction, and whlch they wlll occupy when com- 
pleted, is flnlshed, This building is not expected to be ready for theni 
until after the beglnning of the next year. Koalswlck Bros, are reported 
to be doing a falr trade, and the men glve it their close attention, but in 
some quarters it is thought they are in<;lined to overwork their capital. 
Their stock is not thought worth In excess of $20,000, and the best estimâtes 
received for their responslbility in the nelghborhood of $7,000. Their bank 
debt is said correct. So far as can be ascertamed locally, they are satls- 
factory in their payments, and appear to hâve no difflculty in getting what 
crédit they requfre. ïrade reports received in May and June last, however, 
from N. ï. City, St. Paul, and Minneapolis showed them to be slow in some 
instances, though, as a rule, prompt and satisfaetory. The Fair Commercial 
Company has recently been Incorporated wlth a capital stock of $50,000, but as 
yet nothing hfis been pald in, and, as stated above, will not begin business 
until its store building is completed, wïiieh wlll be some weeks yet. In the 
meantlme Roalswick Bros, are cbnsidered a fair rlsk for reasonable amounts. 

"A. B. 11/27/1900. N. C." 

This report speaks for itself. It is just such a report as could be 
expected of ari agency of this kind, mâde upon inquiry locally as well 
as elsewhere, jaiid drawn from the sources usually open to and pos- 
sessed by such an agency. It is the close, guarded, and conservative 
estiniate and opinion given by a mercantile agency upon the com- 
mercial standing, financial condition,; etc., of the parties reported up- 
on in the community where they carry on their enterprise and com- 
rriërcial ventureg. There is absolutely nothing in the statements 
therein contained, even if they had been made by a meniber of the 
firm on their behalf, that would indicate any fraud, misrepresentation, 
concealment, çr deceit as to their commercial standing, financial con- 
dition, etc., made at the time for the purpose of obtainiiig crédit. 
From it the firm appears to be solvent, and there is nothing to indi- 
cate that thé firm èither kriçw or had reasonable grounds to beHeve 
that they were insolvent, and it is agreed that they did not know 
théy were insolvent at that time. The granting of the prayer of the 
pétition would be, m effect, a rescission of an executed contract of 
sale. To justify a court in thus résçinding an executed contract of 
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sale, there must be something more than the simple failure of the 
buyer to pay the seller for the price of his goods. There must be 
such représentations or statements to the seller by the buyer, in rela- 
tion to his commercial standing, financial condition, etc., from which 
it may reasonably be inferred that, if the seller had known or been 
informed of the true state and condition of the buyer's aflfairs, he 
would not hâve consummated the sale by a delivery of the goods. 
The représentations must be willfuUy false, or must hâve been such 
as the buyer did not béUeve to be true, or had n'o reasonable grounds 
to believe to be trtîe, and by means whereof the seller was deceived, 
and thereby induced to consummate a sale he otherwise would not 
hâve made. If, on the other hand, the buyer honestly, and upon rea- 
sonable grounds, believed his représentations to be true, the seller 
will not be entitled to a rescission of the executed contract of sale. 
There is nrjthing in this report that would indicate any intent to de- 
fraud or deceive the seller. It must be inferred that the buyers 
acted in good faith, ând from honest motives, and that they in good 
faith believed themselves perfectly solvent at the time of the incep- 
tion of this contract of sale ; and this is agreed to. The seller must 
be held to hâve relied upon the report furnished by the aforesaid 
mercantile agency, and not upon any représentations made by the 
buyer. 

It is claimed that the firm ordered thèse goods with the knowledge 
of their insolvency, and in contemplation of filing their pétition in 
bankruptcy. There is nothing in that claim. It is merely an asser- 
tion unsupported by any évidence whatever. The buyers continued 
in business at the same place and in the same way for a period of 
more than six months after the order for goods was accepted, and 
there does not appear to hâve been the least thought or suspicion 
that they were insolvent, or contemplated bankruptcy. 

For the reasons herein stated, the pétition is denied. 



KENTUCKY DISTILLERIES & WAKEHOUSE CO. T. WATHBN et al. 

(Circuit Court, W. D. Kentucky. July 16, 1901.) 

Unfair Compétition — Pbbliminakt Injunction— Simulation op Brands of 
Whisky. 

Complainant purchased from one of the défendants and his associâtes 
a dlstilllng business conducted under the trade-name of "West End 
Distillery Co.," and also certain valuable brands, for which it paid a 
large sum, amoiïg which were the brands "Ky.'s Criterion" and "Honey- 
moon." The other défendants, who were sons of the seller, subsequently 
started a distillery, and placed upon the barrels containing their goods 
the name "East End Distillery Co.," in connection with which they 
used the brands "Ky.'s Credential" and "Honeycomb," and also their 
own names as distillers. Held, that the use of their names was lawf ul, 
the name of the distiller being requlred to be placed upon the pactage 
by the internai revenue law, and also that the adoption of the name 
"East End Distillery Co.," in Itself, did not afCord a ground of action, 
but that the use in connection with such names of the brands named 
was prima facie évidence of an intentional simulation, which entitled 
110 F.— 41 
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complâlnant to a preliminary injunction upon the grotmd of unf air 
compétition.! 

In iÇquity.. Suit for unfair çptnpetition. On motion for prelimi- 
nary injunction. 

Moraii, Mayer & Meyer and Chas, H. Stoll, for complainant. 
Dodd & Dodd and Barnett i& Barnett, for défendants* 

E¥ANS, "District Judge. If the relief sought by the complainant 
in this case werè based solely upon the ground that it was entitled 
to the benefits of a trade-mark, I should think that the motion for a 
temporary; injunction ought tô be overruled. But, technically speak- 
ing, theipending motion does not require us, at présent, to view the 
matter from the standpoint of mère trade-mark law. What aspect 
the answer bf the défendants may put upon the case, we do not, of 
course, know. The gravamén of the complaint is that the complain- 
ant, as purchaser from J. B. Walhen and his then associâtes, is the 
owner of certain very valuable brands of whisky, which cost it a very 
large sum of nloney, and that the défendants are unfairly and wrong- 
fuUy seeking, by the simulation of those brands, to get the benefit of 
the complainant's property, and the advantage of its large expendi- 
tures. The gênerai principles governing such attempts are stated 
with clearness in many adjudicated cases, but each caseat last must 
dépend upon its.own pecuHar circumstances. In many instances thèse 
make the application of ge&eral principles quite difficult, and occasion- 
ally somewhat uhsatisfactory, Owing to certain peculiarities of this 
case it ispot easy to reason out a perfectly logical resuit. Without go- 
ing into détails, it may give some idea of those difficulties to remem- 
ber that this case relates to brands upon a, class of merchandise which 
i« not sold by the complainant or by either of the défendants other- 
wise than in barrel lots, artd then rarely, if ever, when the barrel and 
its brands are présent for inspection. It is sold almost entirely by 
"drummers" traveling abroad with saniples only, and the retailer of 
it after its purchase probably always sells it from bottles in no way 
branded either by the complainant or by the défendants. While, 
therefore, the brand may be important and valuable, it is not often 
either seen or noticed at the time of actual sale. The proof is clear 
and the complainant admits that the wholesale purchaser is never in 
any wise deceived by the brands which it claims are simulated in this 
case, and probably most of the défendants' customers are men of that 
clâss. The merchandise about which we are now concerned is not, 
like snuff, or thread, or baking powders, put up in smâll packages, 
and exposed to the view and observation of the public who want to 
buy> and who are very likely to be deceived by artfully contrived imi- 
tations. The brands which we are now considering are only put by 
thé parties to this suit upon barrels or other large packages, Be- 
sides, there is another circumstance of prime importance growing 
eut of the laws of the United States. Section 3295, Rev. St., as 
àmended by the act of July 16, 1892 {zy Stat. 201), requires that the 

iTJnfaîr compétition In tradè, seé notes to Scheuer v. MuUer, 20 0. C. A. 
165, and Lare v. Harper & Bros., 30 C. C. A. 376. 
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name of the distiller shall be stamped or burned upon the head of 
every package of distilled spirits put into bonded warehouses, and 
this must not be erased until the package is empty. This is infor- 
mation of the most authentic character as to who is the manufacturer 
of the merchandise, and it must be put on the barrel. There is no 
option as to this requirement, and, as the distiller's name must be 
put upon one end of the barrel, I see no reason why it may not be 
put upon the other, though this latter right should be so exercised 
by the distiller as not to place his name in arrangement with other 
words to which another has an exclusive right in such a way as to 
bring the case within those équitable principles which seek to restrain 
unfair compétition. As will be seen, those words in this case are 
"Ky.'s Criterion" and "Honeymoon." There is no law, and no con- 
tract was shown at the hearing, which forbids R. E. Wathen & Co. 
from becoming distillers, and when complying with the laws of the 
United States in that behalf, under which they become distillers, their 
name must be stamped or burned upon each barrel or other pack- 
age of their product. There is no reason in the law of the case why 
that firni might not employ M. A. Wathen as salesman, none why 
they might not engage the services of J. W. Flood or of J. L. Hack- 
ley, ail of whom were formerly employés of J. B. Wathen, and none 
why they might not occupy as their own the ofHce of their father, 
if the parties interested so chose, though thèse latter circumstances 
may, when taken in connection with the other facts, hâve some bear- 
ing upon the quo animo with which certain brands were selected and 
used by the partnership firm. 

The foregoing considérations are among those which hâve caused 
me trouble in the considération of the évidence ofïered upon the pend- 
ing motion. How they may strike me after a full défense, and after the 
évidence is ofïered in more regular form, and after cross-examination 
of the witnesses rather than in the shape of afifidavits, I cannot say. 
But as this is a motion only for a temporary restraint upon certain de- 
fendants, and as that restraint, if injurions and wrongful, can be com- 
pensated in damages which can be secured by a bond, I hâve conclud- 
ed to solve the doubts upon two phases of the case in favor of the 
complainant. I do this upon the following grounds : J. B. Wathen 
and his associâtes, if any, had sold certain property to the complain- 
ant for a very large sum of money, which was paid to him. The 
property thus sold included certain brands which had been made ex- 
tremely valuable by him, and for doing which he had been repaid in 
the price he received. The outlay, therefore, by which this value 
was given to those brands, was paid ultimately by the complainant. 
The co-partnership fîrm of R. E. Wathen & Co., of which, however, 
J. B. Wathen does not appear to be a member, was made up of his 
three sons, one of whom, at least, is an infant, and ail of whom were 
without means. They ail réside in their father's home, but how they 
obtained the necessary capital to begin and continue opérations does 
not appear, They obtained ail their father's ordinary paraphernalia 
and outfît riot sold to complainant, including his office and most of his 
traveling force. Thèse matters, separately or combined, évén if they 
did touch the complainant somewhat close, would not, per se, I think, 
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affof d any feason for concluding that there had been in any légal way 
an injury inflicted upon the complainant, and would haye been of no 
màterial conséquence if the firm had not, in selecting names for their 
productà, also come so close to certain of the complainant's brands. 
The use of words like "Old Fashion Fire Copper sth Dis. Ky. Bour- 
bon," or like "The Celebrated Fire Copper 5th Dis. Ey. Bourbon," 
is too cpmmon in the trade to permit them to be the subject of any 
exclusive appropriation, but the manner of their use, when taken in 
connection with the wordfe "Honeycomb" and "Ky.'s Credential," 
and the arrangement of the words on the barrels of the défendants, 
seem tp nie to show that there was a manifestly industrious effort 
to comé as close to the words "HoneymoOn" and "Ky.'s Criterion" 
as possible without actually using thèse words. The fact that de- 
fendants R. E. Wathen & Co., in making their brands, take the fïrst 
and most striking half of the word "Honeymoon," and the abbrevia- 
tion "Ky.'s," and the two first letters of its accompanying word, 
"Criterion, seems to mé to be very persuasive, and particularly 
when, in the first instance, the word "Honeycomb" is fixed so close 
to the words "East End Distillery Co." by the défendants. The law 
requires the name of every distiller to be branded on the head of the 
barrel, and there being no laW or cohtract to prohibit R. E. Wathen 
& Co. from distilling spirits, and thus yielding a revenue to the Unit- 
ed States, — the prime object of the internai revenue laws, — there is no 
reason why thèse Wathejis, as well as J. B. Wathen, may not be dis- 
tillérs, pay revenue, and sell their product. In doing the work of 
distillers, the law requires that they shall do it under their own names, 
and that happénS also to be Wathen. Hence the word "Wathen" 
does not and Cannot eut âS much figure in this case as the word "Gar- 
rett" did in the Snufï.Câse, reported ih 24 C. C. A. 173, 78 Fed. 472. 
The snufï there was known as "Garrett's," while the merchandise 
hère is brànded by the complainant as "Honeymoon" and "Ky.'s 
Criterion." Indeedjj the gravamen of the complaint made in the bill 
is not, and, în View of the internai revenue laws of the United States, 
could not hâve been, the use of the name "Wathen," which was not 
the prominent feature of the brand itsçlf ,, although it was of the manu- 
facture. The gist of the complaint, as before indicated, is the use by 
R. E. Wathen & Co. of the words "Ky.'s Credential" in such a way 
as to simulaté the complainant's brand of "Ky.'s Criterion," and in the 
lise of the wOrd "Honeycomb" in such a way as to simulaté the com- 
plainant'is brand of "Honeyinoon." AU things considered, it seems to 
me, as this case is now pfeserited, thàt thèse two brands bf the firm 
of R. E. Wathen & Co. do unfairly impinge upon the said two brands 
of the complainant. When the court considers how easily this ap- 
prbxirriation and imitation might havé been avoided by a différent ar- 
rangement eyen of the words in tîie défendants' brands, so as clearly 
àhd unniistâkably to show evén tp the most casïïal observer that the 
prpducts were iiot those of the complainant, and especially when we 
cpnsider how this might hâve been done by other words êqually use- 
fùl, biit which would hâve left no prêteuse of ground for complaint, we 
cannèl believe that the similarity was accidentai. Evidently it was 
desighèd foi" a pùrpose, and in this connection the manner of using 
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the words "Old Fashion Fire Copper" may be somewhat suggestive. 
There could be no just criticism upon the firm of R. E. Wathen & Co. 
for making whisky as good or better than that of the complainant, 
nor for so representing it, even by express comparison and other- 
wise, to their customers; nor, unless the formula has been made a 
proprietary one, would there be any reason why R. E. Wathen & Co. 
might not make their spirits by precisely the same formula as that 
used by the complainant. There is no proof ofifered to show that this 
formula was either secret or proprietary. The sole ground upon 
which I put my judgment upon the pending motion is that the use of 
the principal words, viz. "Ky's Credential" and "Honeycomb," in 
the brands of R. E. Wathen & Co., are intentional simulations of the 
principal words in the complainant's brands, viz. "Ky.'s Criterion" 
and "Honeymoon," and in the arrangement and gênerai appearance 
thereof, in connection with other phases of the brands, there is a 
great probability of injury to the complainant by the taking to the 
firm of R. E. Wathen & Co. of some of the value and benefit of the 
brands which complainant purchased from J. B. Wathen to the 
knowledge of each of the défendants. This probability of damage to 
complainant seems to me to be the true basis for relief against unfair 
compétition. It is not so much that the pubhc may be deceived, per 
se, as that the complainant may be injured. Many afifidavits were 
read on the hearing tending to show that in point of fact there had 
been no déception in any sale made of R. E. Wathen & Co.'s product, 
but that, on the contrary, there had always been a clear understand- 
ing of the exact situation and a sale of the merchandise on its own 
merits. This might be the case as to the past, but still leave the dan- 
ger open for the future. Besides, thèse matters will probably be- 
come more pertinent to any inquiry that may hereafter come up as 
to the amount of any actual damages sustained by complainant by 
anything done by R. E. Wathen & Co. There does not appear to be 
any complaint that the défendants are using the names of J. B. 
Wathen or J. B. Wathen & Co. or J. B. Wathen & Bro. or J. B. 
Wathen & Bro. Co., under ail of which J. B. Wathen had made whis- 
kies before his sale to the complainant. With ail thèse considéra- 
tions still in mind, I hâve concluded that the trade-name "East End 
Distillery Co.," alone and of itself, in no way injures or infringes up- 
on the rights of the complainant respecting its trade-name, known as 
"West End Distillery Co.," though it does serve as a sort of handle 
or assistant to the use of the brand "Honeycomb." There is not 
sufïïcient resemblance either in sound or appearance between the two 
to impose upon anybody of ordinary caution and intelligence. It 
could concern no one who desired to purchase, nor would he be at ail 
likely to inquire, where a mère distillery was located, as an induce- 
ment at least to purchase, or whether it was in the east or west end 
of — he knew not where. It is nowhere indicated on the brand or 
trade-name of complainant that Eouisville, one end or the other, is 
the locus of manufacture, nor can that be material. "West," in the 
one case, and "east," in the other, is the principal word, and at first 
sight and at first sound the two are entirely différent. It results that 
the motion for the temporary injunction must be sustained as to the 
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use of the words "Ky.'s Credential" and "Honeycomb" in tHe brands 
oï R. E. Wathen &,!Ço., but deniëd as to ail other mattërs. This will, 
I am confideht, rèitiédy the real injury doue complaihant, ànd will 
make legally hâriiiless the défendants' use of the name "The East 
End Distillefy Cô" Used by itself, that name does no légal injury 
tb âiïy right of thè complainant. It only harms when put in close 
connection with the imitative word "Honeycomb." In view of the 
coùrt's doubts, and as thewhole case may be changed Upon final hear- 
ing, the temporary injuhction will not be allowed excëpt upon terms 
that the complainant give bond, conditioned according to law, with 
good surety, in the sum of $I0,000, and, if there should bé any unusual 
delay in the préparation of the case by the complainant, the défend- 
ants will be permitted at ahy time to move to dissolve the tempo- 
rary injiinction. 



THOMSON-HOUSTON BLEOTEIO 00. et al. V. NASSAU ELBCTKIC 

R. 00. et al. 

(Circuit Court, B. D. New Tork. June 4, 1901.) 

PATENTS^StriT FOB Inpkinobmbnt— Keopbnins to Admit New Evidence of 
Anticipation. 

Where the existence of a forelgn patent, alleged to antlcipate the 
inVeûtlori of complainant, is not discovered by défendant until after 
• thie close of a long and expensive litigatlon in wliieli the validity of 
complainant's patent has been sustalned, aud It only remains to enter 
a decreej to that effect, but défendant has not been gujlty of lâches, 
and such forelgn patent appears to be Important and relevant to the 
issue, the court may reopen the case to allow it to be pleaded in de 
fense, but will only do so on térms, as to the payment of costs anù 
expenses, which will practically place the complainant in the same 
position it would hâve occupied had such patent been pleaded at the 
commencement of the litigatlon. 

In Equity. Suit for infringement of patent. On motion to reopen 
case. 

Betts, BettS, Shefïield &, Betts (Frédéric H. Betts and Samuel R. 
Betts, of connsël), for complainants. 

Harding & Harding (George J. Harding and Richard Eyre, of 
counsel), fof défendants. 

THOMAS, District Jadge. After an extended and expensive liti- 
gatlon in this and other courts, it has been determined that the 
complainants were entitled to enjoin others from infringing certain 
letters patent. Before the entry of such decree in this court the de- 
fendants made application to reopen the case upon the ground that 
a certain patent issued by the governrnent of Austria was an antici- 
pation of the complainants' main invention. The existence of such 
Austrian patent seems to hâve been absolutely unknown and without 
influence upon the complainants' alleged invention, and, notwith- 
stariding most earnest and extended investigation by the défendants 
a:hd persons acting in thëir behalf,'the existence of such patent was 
not discovered until shortly before the présent motion. The défend- 
ants ask that they may be allowÈd' to set ûp and use such patent tô 
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defeat the results of the long and expensive struggle in this suit, 
when in fact such patent should hâve been pleaded at the very out- 
start of the litigation, when, if as eflfective as now claimed by the 
défendants, it would hâve decided at once the complainants' status. 
Notwithstanding the very great hardship which must resuit to the 
complainants from allowing this patent to be pleaded, it is felt that 
it is se important and relevant to the issue that the application 
cannot be justly denied; but the complainants must be placed in 
the position in which they were at the time when the patent should 
hâve been interposed as a défense. Therefore the motion to reopen 
the case and amend the answer by setting up such patent is granted, 
provided the défendants shall give a bond in the sum of $50,000, 
conditioned for the payment to the complainants of ail moneys ex- 
pended, whether taxable or otherwise, in the conduct of this suit, to 
the présent time, including ail counsel fées paid to the complainants' 
solicitors, attorneys, and counselors, and ail fées and sums paid to 
experts, and ail other necessary expenditure, which payment shall 
be made in case it shall be decided iinally by this or any other court 
in this action that the complainants are not entitled to recover by 
reason of the Austrian patent which is now sought to be set up as 
a défense; and provided, further, that the défendants shall, within 
30 days after the filing of this décision, pay to the complainants the 
sum of $2,500 counsel fées, and stipulate to pay ail the expenses of 
taking the évidence, both of the complainants and défendants, rele- 
vant or made relevant by reason of the answer amended as above, 
which counsel fées and expenses shall be independent of the sum se- 
cured to be paid by the bond. The particular form of the order to be 
entered herein and the form of bond will be settled with the court 
upon the application of the parties. 



THOMSON-HOIISTON ELECTRIC CO. et al. v. NASSAU EI^ECTRIO 

R. CO. et al. 

(Circuit Court, E. D. New York. June 29, 1901.) 

1. Patents— Construction op Claims. 

The effort should be, in the construction of a patent, to ascribe a 
purpose to each claim, and to avold a construction which would deprlve 
a claim of a distinct purpose. 

2. Bamb — Infkingembnt — Switch for Elbctrio Motors. 

The Condict patent. No. 398,323, for a switch for electrlc railway 
motors, construed, and lield valid and Infringed as to claims -27, 29, 31, 
21, 22, and 10, and not infringed as to claims 20, 28, 23, 24, and 30, but 
that claims 2 and 7 are invalid. 

Supplemental Opinion. For former opinion, see 108 Fed. 244. 

THOMAS, District Judge. The opinion recently filed herein 
reached the conclusion that the défendants infringed claims 27, 29, 
and 31, and there was reserved for further hearing the question 
whether there was infringement of claims 20, 21, and 22, 28, 2, 7, 10, 
23, 24, and 30. Such hearing has been had, and the following con- 
clusions resuit: 
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Tbe language of çlaim 28 is precisely that of claim 29, save the 
following wofds in çlaira 29 : ; "and means controUed by the motor 
svsfitch for operating the resiatai^ce switch." In Qther words, claim 
28 doçs not in ternis prpvide fpr unitary control. But the complain- 
a^^tigfurge that tl^e wo|:ds, "substantially as described" should be 
d^emedia part of tliat x:Iaim, under the décisions of Mitchell v. Tilgh- 
man, 19 Wall. 287, 391,, ?2 L. Ed.. 125; Westinghouse v. Air-Brake 
Co.,,2 ;^3n. & A. j5, 57,;Fed. Cas, No. 17,450; Matthews v. Shon- 
berger (G. C.) 4 Fed. 035, 639, But, if such words were supplied, 
claim 28 would not be infringed unless it were construed to hâve the 
précis^- pifaning due to claim 29. In such case claim 28 would be an 
exact idiîplication of claim 29, and meaningless, within the décision of 
Ïhpmson-Houstop Eleptric Co. v. Elmira & H. Ry. Co., 18 C. C. 
Al 145, 71 Fed. 396.; ïiie efïort should be, in the construction of the 
letters, to ascribe a purpose to each daim, and to avoid a construc- 
tion that would deprive a claim of a distinct purpose. It may be that 
claim 28 has an independent use, and that under sorae other state 
of facts its applicability would appear. Therefore, while there may 
be propriety m supplyjng words, nothing may be gained- in the prés- 
ent case by adding the words indicated. It is sufïicient to déter- 
mine that claim 28 is nqt infringed by the défendants, and to leave it 
to fulfill on other occasions such purpose as the patentée may hâve 
intended by the language eniployed by him. 

Glaims 21 and 22 ;have référence to the conception stated in the 
following language in the spécification: 

"It ié also évident that whlle tbe motors are coupled in A given maiiner 
a sligbt iuoTement of the sWitch -will hâve the efCect of cutting in or out 
one or more of the résistances, Y, and thereby provide an additional means 
of regulatioii where ellght variations in the speed or power of the motors 
are required." 

The obvious intention was to provide means for regulating the 
speed and power of the motors where the combinations described in 
27, 29, and 31 are employed. Under such an interprétation claims 
21 and 22 are infringed, but claim 2o, while providing for means of 
varying the pofwer of the current fiowing through the motors, is sim- 
îlar to claim 28, in this : that it does not provide for the unitary con- 
trol whichis essential to the validity of claims 27, 29, and 31. Claim 
20 might be construed with référence to the spécifications to relate 
to such combination. But, if that construction were adopted, claim 
20 would hâve the saœè' meaning as claim 21, and would be super- 
fluous. Xherè is no occasion for so lirtiiting daim 20. The fact that 
claim 21 in hsec verbarpakes the prpper provision excludes the pro- 
priety of such construction. Hence it is sufïicient to conclude that 
daim 20 is not infringed. 

The next gr'oup to be considered is that including daims 2, 7, and 
10. Claim 10 provides for a spécifie mechanism, which is infringed 
by défendants' controUer No. i. There is np évidence as to the spé- 
cifie mechanism of other controHers of the défendants upon which a 
décision cannofw be predicated. It is sufficient, therefore, to limit 
the infringement of daim 10 to ail çontrollers so similar to No. i in 
construction as may corne within the scope of the présent holding. 
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ït is questioned whether daims 2 and 7 of this group are broad 
enough to fall within the condemnation of Thomson-Houston Elec- 
tric Co. V. Lorain Steel Co. (C. C. A.) 107 Fed. 711. It is unneces- 
sary to discuss the process of reasoning by which the conclusion is 
reached that claims 2 and 7 cannot be sustained by reason of the 
holding of the appellate court. In neither claim is there a new élé- 
ment, nor does the union of the parts described resuit in any new 
function or mode of opération. 

It is further thought that claims 23, 24, and 30 are not infringed by 
défendants, even if such claims may be sustained, in view of the prior 
art. The invention is a very narrow one. Claim 30 provides : 

"The combination of two motors, a source of electrlc power, a motor cir- 
cuit, a switch for coupling the coils of the motors in séries or multiple to 
vary their internai résistance, and a switch to eut either of sald motors oot 
of circuit wlthout impairlng the opération of the switch." 

What is the meaning of the expression "without impairing the 
opération of the switch"? It is thought that it was the intention of 
the patentée to state that the employment of the cut-out switch does 
not prevent the motor switch from coupling the coils of the motors 
in séries or in muliple, to vary their internai résistance. But the de- 
fendants contend, and it is thought justly, that when their controllers 
eut one motor from the circuit they can only control the remaining 
motor by external résistances, and that the only switch correspond- 
ing to the complainants' switch mentioned in the claim is thereby ren- 
dered inefïective ; while, on the other hand, when Condict cuts out 
the motor he cuts out the external résistance also. It is understood 
that Nassau controllers Nos. 3 and 4 alone may infringe claims 23 
and 24. Thèse claims call for a controlling switch, and, among other 
éléments, they demand an independent switch to eut one of the mo- 
tors out of operative circuit. But the défendants use a single switch, 
which both combines the means of reversing and of cutting out either 
motor. In addition Condict cuts out the motor by short-circuiting 
it, while the défendants eut out the motor by disconnecting both its 
terminais. There is at least sufficient dissimilarity in the devices em- 
ployed by the complainants and défendants to diflferentiate the means 
of efifecting the desired resuit to justify the conclusion already stated, 
that infringement is not proven. It results that there should be a 
decree adjudgîng the validity and infringement of claims 27, 29, 31, 
21, 22, and 10, and the noninfringement of claims 20, 28, 23, 24, and 
30, and the inyalidity of claims 2 and 7. 



WALKER PATENT PIVOTED BIN CO. et al. T. BROWN et aL 

(Circuit Court, B. D. Pennsylvanla. July 20, 1901.) 

No. 17. 

Patents— Invention — Tilting Bin. 

The Walker patent. No. 614,279, for a bin, describes a swell-fronfc 

• couhlerbalanced, tilting bin for merchandise, which was not anticipated, 
being an improvement over those of the prior art both as to the counter- 
balancing of the bin and the utilizing of spaee In the aupportlng frame. 



!,;; and thepfiomblnatloir ot, such features produced a new type of bln 
p£ superfor utlllty, and shows patentable Invention. Also held infrlnged. 

Iri Equity.' Suit for inffîngement of patent. On final hearing. 

Ernest Howard Hunter, for complainants. 
E. H. Fairbanks, for respondents. 

ARCHSALD, District Judge.^ If the plaintifïs' bin is a patentable 
invention, in view of the prior state of the art, it is conceded that 
there hâàibeen an infrihgement; and the concession is not a large 
one, for tlië bin constructed by the défendants so exactly reproduces 
its contfdllîfag features that one has tb look closely to discover any 
differeri^de between them. It is f ound in two unimportant particu- 
lars,—with regard to the axis of the bin and the display partition; 
at most mère détails of construction, in which, in the matter of sim- 
plicity, the Refendants may hâve somewhat improved upon the plain- 
tifïs, withoïït relieving their bin, however, in other respects from its 
infringing character. The utility of the invention may also be re- 
garded as çonfessed by the studied imitation of it which we find. 
The only question, therefore, is whether the patent has been antici- 
pated. 

The patentée, in his spécification, déclares, with regard to his 
invention, that it "relates to pivoted or tilting bins, having for its 
object the provision of means to facilitate the opération of such bins, 
as w^ell as thç utiHzation of a certain portion thereof for the display 
of niprchàndise." "Broadly speaking," says he, "my invention com- 
prises a bin mounted in a casing structure so as to be pivoted at the 
front edge thereof, s aid bin. having a swell front projecting beyond 
the normal front of said , supporting structure. As hereinafter de- 
scribed, said swell front may be provided with a false front beneath a 
glazed opening in the former, and a space be thus provided for the 
display of marchandise as aforesaid." Its limits are recognized in 
the foilowing disclaimer : 

, "I am aware that It Is pot: broadly new to construct a tlltlng bln so that 
a portion of Its contents shaU be upon each side of a vertical Une extending 
through the axis of Its rotation; but, as far as I am aware, such construction 
Is limlted to devlces of thé clftss shown In United States letters patent No. 
209,936, granted.to W. H. Stewart on November 12, 1878. Such a construc- 
tion Is obvlcflialy. not adapted for the embodbflent which I hâve lUustrated, 
for the reasc^ that Its axis of rotation oCcurs some distance wlthin the 
fiupportlng structure. If Its axis is shifted to a position at the front, • • * 
then such a bln becomes of the type lllustrated In United States letters 
patent No. 222,640, granted to A. K. Potter on December 16, 1879." 

But the intended differentiation from the prior art is better lllus- 
trated in the déclaration made by the patentée at the time of his final 
application : 

"It Is submltted," as It Is there said, "that appllcant's type of bln Is es- 
sentlally différent from the bins dlsclosed by the prior art, whlch are not 
of his Invention, In that the axis of oscillation of his bln body Is located at 
the extrême front edge of its supporting casing. Such a location • * * 
permits the use of a bin which Is of dimension equal to that of the chamber 
In which It Is mounted. Eeferring to Moses and Burgett, of record, it will 

1 Speclaily assigned from îijlddle district of Pennsylvanla. 
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be seen that the location of the axis of oscillation ot sald blns wlthin the 
supporting casing or chainber, instead of at the front edge thereof, nécessi- 
tâtes the loss of considérable space at the bottom of the bin chamber to 
permit of the forward movement of the bin body; the amount of space 
thus wasted being determlned by the angular relation of the bin to the 
casing at the extrême limit of Its movement. When said bins are mounted 
tier upon tler, as is usual in store structures, such a loss is not only dis- 
advantageous from an economical standpoint, but also renders such con- 
struction undesiraWe by reason of the unsightly openlng aforesaid beneath 
the bin for the accumulation of dust and fragments of merchandise. Ap- 
plicant has limited his claims filed herewith to bis peculiar type of bin 
dlfferentiated from the prior art by the location of its pivotai connection 
with its supporting structure as aforesaid. This particular feature of loca- 
tion of the axle [axis] of oscillation of the bin was disclosed by applicant 
m his prior patent (Walker, of record). As shown in Fig. 3 of said patent, 
hovs'ever, no provision was made for counterbalancing the bin body. There- 
fore the depth from front to rea,r of that form of bin "was limited by the 
necessity for maintaining the center of gravity near the pivotai point; for, 
if not so located, the bin fell into closed position, when released by the 
opération, with such a jar as to discharge some of its contents within the bin 
chamber. To overcome this defect, applicant devlsed the subject-matter 
of his présent application, wherein ail the advantages of the location of the 
axis of oscillation at the front of the structure are retained, and the bin 
body is counterbalanced by a swell front. * * * It is submitted that 
applicant has not sought to cover broadly a counterbalancing bin, for such 
bins are well known in the art; nor has he sought to claim broadly a dis- 
play front upon a tUtable bin, although it appears from the record that 
such construction Is novel with him. On the contrary, the claims herewith 
presented are limited as aforesaid to a particular type of bin, and to a 
combination of éléments présent in said particular type which cannot be 
found in the références of record." 

By thèse somewhat extended extracts it is established that the 
patentée, at the time of applying for the patent in suit, conceded 
that there was no novelty in a tilting bin, — such, for instance, as the 
Stewart (1878), the Potter (1879), the Burgett (1885), the Harden- 
bergh (1886), and the prior Walker (1895) ; nor yet in one that was 
counterbalanced, — such as the Stewart, the Burgett, the Harden- 
bergh, and the Carr; nor did he put especial stress on the display 
front, although laying claim to the novelty of it in combination with 
the other features. The whole invention to which he seems to hâve 
addressed his mind consisted in a peculiar type of the bins referred to, 
wherein, by means of a swell or incline front, and the location of the 
axis of oscillation at the extrême point of the supporting casing, a 
much more perfect counterbalancing of the bin was brought about, 
at the same time that the whole capacity of the bin chamber was 
utilized. As an incident of the incline front, he also recognized tha 
possibility of an advantageous display of the contents of the bin^ 
where that was desired, by means of a glazed panel, and partition 
back of it, either or both. Was this new, and did it involve an exer- 
cise of the inventive faculties such as the patent laws are designed to 
protect? After a careful considération of the several previous pat- 
ents put in évidence, I am satisfied that it did. What the patentée 
produced — ^to express it in a phrase — was a swell-front, counterbal- 
anced, tilting bin. In form it certainly difïers from anything that 
had preceded it, and it is in its form, and what is accomplished there- 
by, that its virtue as well as its novelty consists. Progressively con- 
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sideïe<î, a tyting bin was an improvement on one that was stationary; 
andi one that was counterbalanced was an improvement again on 
ollè' that was not. Thefeafter the develbpment of the art would lie 
along the line of perfecting the coùnterbalaneing as well as intro- 
ducing and adding other advantageous features. Not only to pre- 
vent a shifting of the contents, but to make the bin casier to handle, 
the better the counterbalance, the better the bin ; in fact, in this con- 
stitutes its real utility. , The Stewart (1878) was an improvement in 
that direction, as well as the Burgett (1885), and the Hardenbergh 
(1886), which copied it; but what thèse inventions gained in coùnter- 
balaneing they lost in another respect. In each there had to be a 
space left under the bin in which it could tilt forward, and, consider- 
ing the uses to which such structures are put, the loss of space which 
this involved was considérable of a détriment. Now, it is just hère 
that the plaintiffs' patent doubly comes in. By throwing the face 
of the bin forward in a front which swells out from the supporting 
casing, oppbrtunity is given to locate the axis of oscillation back of 
a material portion of the contents of the bin, thereby preserving and 
improving upon the coùnterbalaneing of previous structures, at the 
same timé that the space at disposai is carefuUy economized by the 
bin being made to occupy to its full the inclosing bin chamber. It 
seems to me that this is improvement as well as invention, and is not 
anticipated by anything in the prior state of the art. The patentée 
has, as hè claims in his application, produced a new type and style 
of tilting bin, in which he is entitled to be protected. So the patent 
office thought in granting him a patent, and that action should be al- 
lowed a certain weight. It is true, the patent seems to hâve been 
granted solely wpon the strength of the inventor having utilized the 
entire space of the inclosing chamber ; but this does not prevent us 
from giving due force to the improvement attained in coùnter- 
balaneing as well. Nor, on the other hand. can this be characterized 
as a mère matter of dimension, not patentable. It was the remedy- 
ing of a, defect in this respect found in previous attempts, which in- 
volved real inventioti. 

But it is urged that ail the essential features of the complainant's 
patent are présent in the Çarr (1892), and it is coniàdently asserted 
that the latter must havç escaped the attention of the patent ex- 
aminer, or the patent would not hâve gone out. To this I cannot 
agrée. It is true that, as part of the kitchen cabinet devised by Carr, 
we find a lower compartment, provided with a tilting, counterbalanced 
bin, which has an inchned or sloping front ; but the similarity so sug- 
gested is one of terms merely, rather than of fact or eflfect. Properly 
analyzed, the Walker has no more the features of the Carr than it 
has of other tilting and counterbalanced bins to which référence has 
been made. The face of the Carr bin inclines forward from the axis, 
and not back; which makes a material différence in its character and 
results. In no sensé has it the swell front such as is found in the 
Walker, nor is the coùnterbalaneing effected in the same way. In 
the Carr the main bottom of the bin is inclined upward at the back, 
so as, in opening the bin, to throw the contents in the opposite direc- 
tion; but this is counteracted again by the false bottom in front, 
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which Works the other way, making the counterbalance very imper- 
fect, and ineffective. Just the opposite of this is true in the Walker. 
As soon as the bin is tilted forward, the contents at once incline in 
that direction, sHding into the angle of the swell front, and tending 
to divide themselves evenly on each side of the axis of oscillation. 
Such an improvement in counterbalancing would itself, as it seems 
to me, be patentable, without more. But a still greater contrast is 
found when we corne to the matter of economy of space. In the 
Carr, the same as in other preceding structures, there is a decided loss 
of it. By the false bottom in front and the sloping bottom back of 
it fully as much is thereby sacrifîced as in the Stewart, the Harden- 
bergh, or the Burgett; while in that before us the whole bin space, 
as we hâve seen, is substantially utilized. So that we fînd with re- 
gard to the présent invention, in contrast with the Carr, the same ad- 
vance in the art as we did as to the others enumerated ; and, if they 
presented no obstacle to its being patented, neither does it. 

So far we hâve considered the patent in suit without regard to 
display ; but the peculiar advantages afforded by a swell front, where 
display is desired, did not escape the inventor, and are not to be lost 
sight of by us. The gênerai features of the invention are covered by 
the iîrst claim of the patent, which is intended to apply to every case 
where a bin is employed of the character described, whether there is 
an attempted display of its contents or not. The second, third, and 
fourth claims cover the superadded matter of display. Of thèse the 
second provides for a simple panel of glass in the face of the bin ; the 
fourth has the glass with a partition back of it, to hold up to it a 
portion of the merchandise displayed ; while the third has a partition 
without a glass, the utility of which I fail to appreciate. How far, 
then, do thèse spécifications add to the character of the invention ? 
No doubt the use of a glazed front to display the contents of a box 
or bin is not new; nor does it acquire novelty by being inclined back- 
wards; nor yet, by having a partition back of the glass, to hold in 
place the goods displayed. Ail of thèse features are found in the 
Rosenberg patent (1895), i^> indeed, they were not long since in 
common use. But what is claimed for them hère is that they are 
new in combination with the other predominating features of the 
complainant's bin. A bin where the contents can be known at a 
glance would seem to be an advance on one where they cannot ; and 
one whose front inclines upward to meet the eye would seem, there- 
fore, to be a material improvement on one where the front, being 
perpendicular, requires a bend of the head, and a corresponding addi- 
tional effort, to know what is in it. The advantage may be sHght, 
but it is such that no one would hesitate to choose between the two. 
Now, it is the combined effect, successfuUy accomplished in this direc- 
tion in the complainant's patent by the swell front operating in con- 
junction with the glazed panel inserted in it, and the partition back of 
that, ail working effectively to the same end, that constitutes, as it is 
claimed, the novelty of this part of the patent. But, while this has 
the appearance of merit, and the resuit attained may seem to involve 
invention, I must confess that I am not so clear on this branch of the 
case as I am on the rest of it. While it is true that there is, to a 
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cert'âîn iékteht, a combined effect brought about by tKe spécial fea» 
tur^s alludeid to, by which a more désirable style of bin is produced 
thS^n if the display was not provided for, yet the means employed are 
So tbmiMon, aiid, when closely ànalyzed, stand so much in the light 
of a supérâdded incident, — an aggregatiofi, rather than a combina- 
tion,— that I am inclinéd to regard tnem as contributing nothing to 
the novelty or patentâbility of the whoïe. This conclusion, however, 
does not aiïect the gênerai resuit. The peculiar type bf bip which the 
invéntor devised is patentable without this, and it is therefore patent- 
able with. The invention stands where, I think, the inventor intend- 
ed and understood that it would stand, — on the gênerai features of his 
bin,— and there I will let it rest. Let a decree be drawn sustain- 
ing the bill and ordering an account as prayed for, with costs. 



THOMSON-HOtfSTON ELEOTRIO CO. r. LORAIN STHEL CO. 
(Circuit Court, a D. New York. August 1, 1901.) 

L PATBSTS^AîîTICIPATIOir— ESTOPPBL. 

The façt that, on the citation by the patent office of a prlor forelgn 
patent as an anticipation, the appllcant relled solely on tbe ground that 
Buch patent was not an anticipation of his Invention, does not estop him, 
when the foreign patent Is pleaded In défense to a subséquent suit for 
Infrlngement, from cairylng the date of his Invention i back to antedate 
Buch patent 
8. Baiiei— Priob Poblic TJbb. 

The Inventor of a commUtator brush for use on electric motors. more 
than two years prior to his application for a patent, used a brush having 
the essentlal features 6f that deserlbed in the patent on a motor used to 
propel a car or carrier with which he was experlmentlng, and which was 
run at Intervais durlug several months along a cable stretched over a 
vacant lot adjoinlng his factory In a clty, and was exhlblted to vlsitors. 
The experlmentlng had relation to the car, and not tb the brushes. Beld 
that, as to the brushes, it was a practlcal public use which rendered the 
patent Invalld. 

a SaMB— GOUHUTATOR BbUSHBB. 

The Van Depoele patent. No. 890,921, for an Improvement In commuta- 
tor brushes <5r contacts, the essentlal feature of which is the use of car- 
bon as the material for such brushes, held vold for prlor public use. 

In Equity. Suit for infringement of the first daim of letters patent 
No. 390,921, issued to Charles J. Van Depoele October 9, 1888. On 
final hearing. 

Frederick P. Fish and Kerr, Page & Cooper, for complainant. 
Richard Eyre, for défendant. 

LACOMBE, Circuit Judge, The spécification states that the "in- 
vention relates to improvements in commutator brushes or con- 
tacts for usé with dynamo-electric generators and electro-dynamic 
motors. In the opération of electric motors, it is désirable for vari- 
ons reasons to use a thick brush or contact, held by suitable mechan- 
ism in position tângential to the surface of the commutator ; that is, 
projected endvvise against it. [Concededly the word "tangentia!" is 
a misuse for "radial," which the context shows was intended.] In 
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thèse positions the brushes may be moved around the commutator 
to any desired position without in the least affecting their mechanical 
relation thereto, and it has been usual to use thick bunches of thin 
copper laminae, secured together at their outer ends, for this purpose; 
but I find in practice that the leaves of brushes so constructed will 
get into the interstices or séparations between the sections of the 
commutator, by the rotation of which the leaves of whïch the brush 
is composed will be gradually bent outward and away from each 
other, and so in a short time rendered useless. This difEculty I 
hâve overcome by substituting for the copper contact brushes hereto- 
fore used brushes or contacts of carbon or other nonhomogeneous 
substance, which, being porous, will in a short time take up a quantity 
of copper dust and form a smooth wearing face that is extremely 
durable." After a référence to the drawings the spécification pro- 
ceeds : 

"My improved brushes conslst of plates or pièces of carbon shaped to fit 
loosely within the boxes or holders where they are placed, and then securely 
held in position against the commutator by the tension of suitable sprlngs, 
to be referred to. The carbon brushes or contacts, A, may be of any dé- 
sirable length or shape, according to circumstances; the particular shape and 
size or proportion herein shown belng nierely for the sake of illustration. 
The lower ends of the brushes sbould be formed or molded to fit the surface 
of the commutator; the subséquent wear being sufflcient to retain the shape 
originally glven." 

After setting forth the détails of the boxes, or holders, with their 
springs, etc., the spécification concludes : 

"In order to reduce the résistance of the carbon brush to the minimum, the 
boxes, OC, are brought down very close to the surface of the commutator; 
and, should the small résistance then remaining be a disadvantage, the 
brushes théiiiselves can be plated with a good conductor, and ail objectior 
thus removed. I do not limlt myself to the use of carbon alone, as any non- 
homogeneous or porous hard conductlng substance wIU answer the purpose 
and corne within the scope of my invention." 

The first claim, alleged to be infringed, is : 

"(1) The comblnation, with a commutator cylinder formed of separated 
Snsulated segments, of commutator brushes bearing upon the surface thereof , 
and formed of carbon or other slmilar onyieldihg material, and of a wldth 
greater than the distances between the commutator segments, substantially 
as described." 

Four other claims, not alleged to be infringed, deal with détails of 
holders, springs, etc. The only one in controversy hère is the first 
or broad claim for the use of "carbon" as a commutator brush. In 
view of the conclusion which has beeh reached, it will be necesSary 
merely to allude briefly to some of the arguments which hâve been 
advanced on behalf of the défendant. 

It is contended that the patent should be construed as calling for 
some pecùhar kiftd of carbon, which will hold copper dust, as felt 
does rouge. This seems to be a very strained construction. Van 
Depoele, arixious to cover ail possible équivalents, announced his 
invention as covering other similar unyielding material, — "any non- 
homogeneous or porous hard conducting substance." But apparent- 
ly he did not knoW of any other than carbon, nor so far as the record 
shows has any since been found. He found that the hard brittle 
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carîîèin bf the art would in opération "form a smooth wearing face 
inâÇis èxtremely durable." Hè haà the idea that in some way or 
otiier this effect was obtained by copper dust worn off the commuta- 
tor andiafeen up by the pores of thé carbon. It makes no différence 
whether this idea of Van Depoele was correct or not. He has not 
fflade it a part of his invention. Carbon is a broad word. It may 
be used to include a diamond or soot; but according to ail the can- 
ons of patent construction it must be hère taken as meaning the 
Carbon known at the time to electricians under that name, — the or- 
dinary carbon of the art, sùch as was employed for the pencils of arc 
lamps, for battçry plates, for rhéostats or artificial résistances, and 
other similar electrical purposes. It was made up of some variety 
of coke, eithef from petroIeùm or bittiminous coal, the structure of 
the material being agglonlërate ; that is, it is practically numerous 
particles cemented together, leaving pores between the particles, but 
not large opénings. Thé.improvément of the patent may be obtained 
by the use of just such carbon pencils or blocks ; and, inasmuch as 
the inventor- does not indicate that the functions discharged by the 
new brush are tû be sçcured by the use of some peculiar variety of 
carbon not then ùsed in the ^lectrical art, there is no ground for thus 
cohfining his patent. 

Leaving out of considération for the moment a British patent 
(1,288 of i88s,ftq Forbes), the question of anticipation in the prior 
art as disclosed by patents may be briefly dismissed. No référence 
shçws the .combination of a commutator cylinder formed of separate 
insulated segments wîth cummutator brushes of carbon wider than 
the distances between the segments. Separate insulated segments 
were old, solid brûshes were old, wide brushes were old, radially 
applied brushes were old, and carbon applied to Inany uses was 
old ; but tlie hîstôry of the difficulties attending the use of the 
earlier brushes, of the long period of discouragement during which 
persons skilled in the art and familiar with the many uses carbon 
subserves in Ihat art, were âtriving itiefîfectuàlly to overcome those 
diffictiltieS, £if|d of the proîript and almost un,iversal acceptance of 
thê solution offered by the carbon brush of the patent, shows clearly 
the existence of patentable invention sufficient to sustain the patent 
tQ the fuU breadth of the first claim. 

VAHusion has bèen madë fo British patent 1,288 of 1885 to Forbes. 
This antedates the .patent, in- suit, for which application was filed 
Fëbrùàry 8j! 1887, renewed September 7, 1888, and patent issued 
Oçtobei: g, 1888. A publication, "Thonjpsori's Dynamo Electric Ma- 
chihery of 1886," which referred to the; device shown in the Forbes 
patent, was cited by the patent office against Van Depoele's applica- 
tion. Such a référence could, of course, be disposed of in one or 
other of two ways, — either by carrying back the date of invention 
fpr whîçh patent was reqiiested, or by satisfying the patent office 
aûïhoriliîes that the référence could be differentiated from the inven- 
tion. |QÎ,, the American applicant. Van Depoele's counsel chose the- 
lattér cburse, and'succeeded in convincing the examiner that no part 
of the field covered by the first claim of the patent in suit was occu- 
pîed by Forbes. Défendant contends that the patentée is now es- 
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topped from showing that he perfected hîs invention before the date 
of the Forbes patent. It is difficiilt to see why this should be, and in 
the absence of'any authority to sustain such contention it cannot be 
accepted. 

By stipulation of counsel the effective date of the Forbes British 
patent for anticipatory purposes is fixed as October 28, 1885. Aside 
from ail other early uses by Van Depoele of his invention, the record 
shows a sale to the Rockford Air Brush Company of Rockford, 111., 
of a small motor on which carbon commutator brushes were placed. 
Upon the oral testimony there is dispute as to whether this sale was 
in 1884, 1885, or 1886; but finally the shipping book was produced, 
showing shipment on September 21, 1885. The book was produced 
from the proper custody, was proved as a book of original entry, and 
a careful examination fails to disclose anything suspicions about it. 
The year is not entered on the page containing this entry, nor on 
some pages preceding and succeeding; but it is manifest that the 
entries at the tops of the pages were made continuously, and that this 
was in 1885. Lower down on the same page is an entry of 1887, but 
it is of a shipment to a new customer. Evidently the page was kept 
open for further shipments to the Rockford Company, until it became 
apparent that they were to buy no more. The évident intention was 
to give each customer a page, which accounts for dates in November 
and December appearing on an earlier page. Upon the proof there 
can be no doubt of this sale in September, 1885, nor that it was a ré- 
duction to practice such as would antedate Forbes ; and this brings 
us to a branch of the case to which most of the proof has been di- 
rected. 

Defendant's main défenses are an earlier use by Bottomley in 
Philadelphia, a similar one by Nolen in Toledo, and a public use by 
Van Depoele himself more than two years prior to the publication 
of the patent by filing application, February 8, 1887. The adverse 
uses need not be discussed, since the conclusion arrived at upon con- 
sidération of the évidence as to the patentee's own acts disposes of 
the case. The concrète question presented is this: Did Van De- 
poele prior to February 8, 1885, make a public use of the invention 
of the patent, — a use in an open way, which use was not expérimental? 
This învolves two inquiries : First, as to what he did ; second, as to 
when he did it. 

The évidence — complainant's évidence — shows that Van Depoele 
conceived the invention at least as early as 1881, when in his factory 
he used an arc light plated carbon, from which he had filed some of 
the plating, as a brush, and the machine ran successfully for an hour 
and a half. Van Depoele was dead when the record was mâde in 
this cause, and quite naturally the évidence of his proceedings from 
that time is somewhat fragmentary. It may be noted preliminarily 
Jhat what the patent describes (so far as the first claim is concerned) 
is simply the use of just such a carbon in just such a way, and that 
arc-light pencils, or cut-up battery plates of the carbon then known to 
the art, will act, and act eiificiently, in combination with the seg- 
mentai commutators of the art as it was in 1881. If the patent is 
to be construed as it is construed supra, there would not seem to be 
HOP.— 42 
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madh rdDmîlôrtexperîmentationjtyçypnid the use of ;i88i. Of course, 
if 'the .carbons of that period were unsatisfactory, and the inventor 
were struggling to find some modification of their constituants, sur- 
face, structure, or application which would make them more efficient, 
and, hàving found it, claimed it, his experiments might hâve contin- 
ued for years prior to such discovery. But when the invention 
claimed is the invention practiced experimentally in the patentee's 
own shopsix years before, subséquent uses open to the public view 
will be most carefully scrutinized. Testimony of various persons 
who wonked with him shows various uses of carbon brushes subsé- 
quent to 1881, which need not be discussed, apd also two uses in 
1885. As the complainant's brief expresses it (and. the proof war- 
rants the statement): 

"In 3nï% 1885, he made a successf ul practlcal public use of the Invention In 
connection wlth a public Ughting plant at Oheltenham Beach, near Chicago, 
and in September, 1885, in the ordlnary course of business, sold a motor 
equlpped with carbon brushes." 

There was nothing peculiar about the carbons in thèse machines. 
In the Cheltenham Beach case the "carbon brush was sawed out of 
a battery carbon that was half an inch thick." In the Rockford case 
"the carbon brushes were made of a strip of spring copper, and on 
the end was a pièce of round plated carbon from an arc lamp and 
solderedto the end of the, strip." The évidence does not show a use 
at Cheltenham ; for more than a week. Still during that time the 
combination:of commutator and carbon brush,, which the claim cov- 
ers, was in practical, substantial pubHc use. There is no évidence of 
any use of the Rockford machine ; but, as there was no complaint 
made about it, we may infer it worked so far as the patented combina- 
tion is eoncerned. Thèse two uses are within the two-year limit. 
They antedate Forbes, but do not work an abandonment under the 
statute. • 

Still another use by Van Depoele is proved. The complainant 
fxrst introduced it in évidence, contending that it occurred in the 
sunlmer of ,1885. It isknown as the "Telpher Use." Van Depoele 
conceived the idea that it. would bea gpod thing to convey ore from 
one moUntain, top to another by means pf a car sluiig on a cable, 
operatéd by electricity, ,and arranged so as to reverse automatically. 
Adjoining his factory at the corner of Franklin and Van Buren 
stlreets, Chicago, was a vacant lot extending to Market street, a dis- 
tance something less than 400 feet. In order to experiment with this 
new systejn of transportation, he had cables erected across this 
emptylot soBae.'is to 20 feet abôve the ground. ,Ori one of them 
there was a car suspended, in which wasa motor, started by a genera- 
tor in the factpry. , There was on the car an automatic reverser, 
which struck against a projection at either end oif thé line, reversing 
the brushes, iaiid causing the car tp start back. Ail the witnesses 
concur in the s]|:atement that this apparatus remained there for many 
months. Sometinies the car would be covered uç, perhaps for weeks 
at a time. Thén Van; Depoele vvpuld run it up and down for half 
an hour or an hpur. Whenever there were visitors around, he would 
shOw it to theoi.i The man who helped to put it up, a witness called 
by complainant, testified : Originally there were copper brushes on 
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the motor. When it was put up, he got in the car, and started from 
the Franklin street side. When he got to the other end, the car 
stopped, and upon investigation he found that reversai had bent over 
the end of the brushes, which were thus out of contact with the com- 
mutator. The next day Van Depoele gave him two small copper 
brush holders, in which were ordinary electric light carbons. Thèse 
he substituted for the copper brushes, and thereafter sat in the car, 
and ran it about four or five weeks, whenever there were visitors to 
the Works. There was no further trouble. He ran it ten or iifteen 
minutes at a time. It always worked well, and equally well in both 
directions. One day, hovi'ever, the wheels jumped off the cable, an 
accident in no way connected with brush or commutator, after which 
witness declined to ride in it. There is no dispute on the proot as to 
what this use was. As to a System for overhead electrical transpor- 
tation it was expérimental, but as a use of carbon brushes in combina- 
tion with a segmentai commutator on an electric motor it was a sub- 
stantial public use. Speaking of this very use, at a time when the 
évidence seemed to indicate that, while antedating Forbes, it yet 
fell within the two years, complainant's expert says: 

"It was a practical use of the Invention, since the motor was used occa- 
sionally to propel the car in connection with the experiments on the cable 
System, which the apparatus was Intended to embody." 

This statement is entirely accurate. What, then, is the date of the 
beginning of the "telpher use" ? for the évidence of the first operator 
shows clearly a successful use of carbon brushes within the first four 
weeks of the cable experiments. Crot, this first operator, gave the 
date as the summer of 1885, adding he began work at the factory in 
the fall of 1884. Subsequently he corrected the date of his arrivai 
at the factory to March, 1884. Verstraete, one of complainant's wit- 
nesses, thinks it was 1883; says the cable System was a long time 
in the empty lot; may hâve been there up till 1884. McLaughHn, 
another of complainant's witnesses, says it was operating in 1884; 
that it was up there a long time ; he thinks until 1885. Elsewhere 
he says he had seen carbon brushes used from 1883 to 1886, — one 
on a four-light machine in the factory six to eight months before the 
Cheltenham plant was installed, which he thinks "would be the winter 
of 1884-1885." Evidently his recollection as to dates is good, for 
the books show the Cheltenham plant was installed in June, 1885. 

This witness says he is not sure as to dates of the "telpher use," 
but is sure it "was one of the eariier experiments." This would seem 
to indicate it was earHer than Cheltenham. McGhie, another of 
complainant's witnesses, says the suspended cable system was takeri 
down in July or August, 1886, and moved over to the new factory, but 
not put up again, and that it had remained up in the neighborhood of 
a year and a half, which would bring it to January, 1885. Birtman, 
another of complainant's witnesses, says it was standing when they 
moved, which he says was May or June, 1886, and that the car and 
cables remained suspended over the vacant lot "a year or a little 
over," McDougall, one af defendant's witnesses, says that the car 
and cables were in opération in the fall of 1884. McKenzie, another 
of defendant's witnesses, puts it in 1883 °^ 1884. 
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THe sfrongfjpreponderance of ail this évidence is to the eflfect that 
the first three wèeks' use of the motbr in this car, which car was used 
in the telpher experiments, was prior to February 8, 1885, and thus 
beypnd the two years. Like ail such évidence, however, it is some- 
what unsatisfactory, being individual recollections of long-past dates, 
unchecked by any record évidence. Another witness, however, 
Archer, called by défendant, kept a diary, in which he recorded such 
important matters as change of résidence or employment, receipt or 
disbursement of money, etc. The diary is produced, and there is 
nothing suspicious about it. The^ witness was twice employed by the 
Van Depoele Company. The first time he was in their employ he 
remembers distinctly seeing the suspended cables and car. The sec- 
ond time it was no longer there. He is not familiar with the détails 
of its construction, and does not know what brushes it used ; but that 
is immaterial. Qther witnesses— complainant's own witnesses — tell 
us that. It appears by Archer's diary that he first came into the 
employ of the Van Depoele Company at Chicago in January, 1884, 
and remained with it until March 25, 1884, when he left and went to 
Rockford, 111., in the employ of another company. He did not return 
to the Van Depoele Company until 1886. It seems impossible to es- 
cape the conclusion that the open and public use of carbon brushes 
on the motor in the "telpher System," testified to by Crot, was prior 
to February 8, 1885; and since, for the reasons above stated, it 
cannot be held to be expérimental only, such use more than two 
years before application will defeat the patent. The bill is dismissed, 
with costs. 



EDISON T. AMERICAN MUTOSCOPE 00. 
(Circuit Court, S. D. New York. July 15, 1901.) 

1. Patents— Amendmenï of Application— Inseeting New Claims. 

The fact that the original application for a patent contained only 
claims for the method of producing an article does not preclude the 
applicant from introduclng by amendment claims covering the apparatus 
by which such method is carried out, as well as the product, where 
both the apparatus and product are descrlbed in the spécification and 
constltute a part of the actual invention; and a patent issued on the 
àmended application is not Invalld as to the apparatus and product be- 
cause they were in public use and on sale more than two years before 
' the amendment was filed. 

2. Samb— Abandonment. 

Where an inventor has flled more than one application for a patent 
covering the same invention, hls permitting one of such applications 
to lapse does not constitute an abandonment. 
B. Same— Infrinqembnt— KiNETOGRAPHic Caméra. 

The Edison patent, No. 589,168, for a iinetographlc caméra, claims 1, 
2, and 3, were not apticlpated and are valid. Clalin 5, which covers a 
tapelike photographie fllm having thereon a séries of photographs of 
successive positions of an Object in motion, is aîso valid, belng for 3. 
thing previously unknown, and is not llmlted to the product of the par- 
tlcular apparatus descrlbed in the prior claims. Ail of sald claims also 
held infringed. 

In Equity. Suit for infringement of patent. On final hearing. 
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Richard N. Dyer, Frederick P. Fish, and S. O. Edmonds, for plaiç- 
tiff. 
Thomas B. Kerr and Parker W. Page, for défendant 

WHEELER, District Judge. This suit is brought upon letters 
patent No. 589,168, dated August 31, 1897, and granted to the plain- 
tiff upon an appHcation filed August 24, 1891, for a kinetographic 
caméra. In the spécification he says: 

"The purpose I hâve In vlew la to produce plctures representing objecta In 
motion throughout an extended period of time, whlch may be utilized to 
exhibit the scène Includlng such movlng objecta In a perfect and natural man- 
ner by means of a suitable exhibiting apparatus. In carrylng ont my inven- 
tion I employ an apparatus for effeetlng by photography a représentation 
suitable for reproduction of a scène, includlng a moving object or objecta 
compriaing a means, such as a single caméra, for Intermittently projecting at 
such rapid rate as to resuit in persistence of vision images of successive 
positions of the object or objects in motion as observed from a flxed and 
single point of vlew, a sensitized tapelilîe film, and a means for so moving 
the film as to cause the successive images to be recelved thereon separately 
and in single-line séquence. The movementa of the tape film may be con- 
tinuons or Intermittent, but the latter is préférable, and it is further préfér- 
able that the periods of rest of the film should be longer than the periods of 
movement. By taklng the photographs at a rate sufflciently high as to re- 
suit in persistence of vision, the developed photographs will, when brought 
successively Into vievr by an exhibiting apparatus, reproduce the movementa 
faithfuUy and naturally." 

He then describes a caméra in which the film is wound from one 
réel to another intermittently past the lens, between which and the 
film a disk perforated near the edges revolves, bringing the apertures 
between the lens and the film when the latter is at rest, and the 
solid part between them when it is in motion, producing successive 
exposures, by which photographs of moving subjects may be taken, 
at equal distances, in a line, upon the film, with great rapidity, up 
to 46 per second, which may be so reproduced in the same order as 
to présent by the persistence of the eye an illusion of the subjects 
in such motion. The daims are for: 

"(1) An apparatus for effecting by photography a représentation, suitable 
for reproduction, of a scène includlng a moving object or objects, eomprls- 
Ing a means for intermittently projecting at such rapid rate as to resuit in 
persistence of vision Images of auccesslve positions of the object or objects 
in motion, as observed from a flxed and single point of vlew, a sensitized 
tapeliiîe film, and a meana for ao moving the film aa to cause the successive 
Images to be recelved thereon separately and in a single-line séquence. 

"(2) An apparatus for taklng photographs suita,ble for the exhibition of 
objects in motion, haviug in combinatlon a single caméra and means for pass- 
Ing a sensitized tape film at a high rate of speed across the lens of the caméra, 
and for exposing auccesslve portions of the film In rapid succession, substan- 
tlally as set forth. 

"(3) An apparatus for taklng photographs suitable for the exhibition of 
objects In motion, having In combinatlon a single caméra and means for 
passing a sensitized tape film across the lens of the caméra at a high rate 
of speed and with an intermittent motion, and for exposing successive por- 
tions of the film durlng the periods of rest, substantially aa set forth." 

"(5) An unbroken transparent or translucent tapellke photographie film, 
haVlng thereon equidistant photographs of successive positions of an object 
In motion, ail taken from the same point of vlew; such photographs being 
arrangea in a continuons stralght-line séquence, unlimlted In uumber save 
by the lengtb of the film, substantially as described." 
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Thé invention appears to hâve been made in the summer of 1889, 
and this is not disputed. The devices do not appear to hâve been 
in public «se or on sale in any way prior to August 24th of that 
year, or two years before the application. But in the original ap- 
plication the claims were ail for the method of producing successive 
photographs of moving objects in a Une upon the film, and not for 
the nieans or the combination of means of this production, or for the 
product; and the claims for thèse devices were not made till 1896, 
when they were brought in by amendment. This amendment is said 
to be the rëal application for them. They had been in public use and 
on sale much more than two years prior to that time, and the right 
to a patent for them is claimed to hâve been thereby barred. The in- 
vention of the things, as well as of the method, wàs at ail times, how- 
ever, déscribed in this application, and the amendment changing the 
claims to correspond with the différent phases of the invention seems 
to hâve been well within the lawful power, discrétion, and practice of 
the patent office. The application went by appeal from the rejection 
on références by the examiner to the examiners in chief. As to this 
they said: 

"It was urged at the hearlng that this application as origlnally presented 
contàined only method claims, and that a patent granted thereon might be 
subject to attack, as belng for a différent statutory class of Invention from 
that orlginally presented. But it is entlrely clear that the invention as now 
claimed Is preclsely the same invention as that origlnally disclosed and 
claimed. The appllcant has made a mistalie in clalming the manner of use 
of his apparàtus, instead of clalmlng the apparatus itself , and has an indubi- 
table right to correct that error." 

So this change of claims had the full approval of the patent office, 
and it was thereby made as valid as any action there could make it. 
An accompanying application, covering the same things, appears to 
hâve been permitted to lapse, by withdrawal from prosecuting it 
against opposition, from which an abandonment in law is claimed 
to hâve followed ; but while there could be more than one applica- 
tion, either of which might resuit in a patent for the same thing, 
there could be but one patent for that thing, and ail of those ap- 
plications but one would hâve to be disposed of in some other way, 
and while this one remained there would not seem to be any aban- 
donment in law for what that would cover. The examiners in chief 
stated tlie références, on which the claims appealed had been re- 
jected, to hâve been M. Marey's phenakistoscope, déscribed in an 
jarticle reprinted in the Scientific American Supplément, June 10, 
1882, entitled the "Photographie Gun"; the patent to Le Prince, 
No. 376,247, dated January 10, 1888; and an article by one Levison 
on "Amateur Photographers," in the Brooklyn Eagle of June 14, 
1888. The phenakistoscope of M. Marey appears to hâve been con- 
sidered an anticipation of the method, and the others, for reasons 
well founded and stated, not to hâve been anticipations of the de- 
vices, and new forms of the claims were suggested as allowable, 
which became those now in question. A great number of prior pat- 
ents and publications, including those mentioned and a French pat- 
ent and certificate of addition thereto to L. Ducos of 1864, hâve been 
set up in the answer, and learnedly déscribed and compared with 
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the patent in suit in the évidence. After much discussion of ail, 
the expert of the défendant appears to reach the conclusion that 
Le Prince, Marey, and Levison as nearly disclosed the invention of 
the first three claims, and Ducos in his certificate of addition as 
nearly that of the fifth claim, as any. Le Prince's devices appear 
to hâve been put into successful use to some extent, but that and 
ail the others had such limitations and defects that the examiners 
in chief seem to hâve been well warranted in saying : 

"This application thus présents the first complète dlsclosure of an apparatus 
by which can be produced a séries of phatographs on a continuous film, by 
the use of which a reproduction of an animate scène may be obtained." 

The sensitized tapelike film is an élément of the combination of 
each of thèse first three claims, and no combination without it could 
be the combination of either of them. It was not known, nor in 
existence, till about the time of this invention. This patentée did 
not invent it, but manufacturers produced it. Others are said to 
hâve been ready for it, but he was the first to use it in a prac- 
ticable way in thèse combinations in any machine producing this 
resuit. Ail, including the defendant's expert, appear to agrée that 
he made a contribution to this art, and that which he made appears 
to hâve been a last step that counted. That the illusion of moving 
pictures could be produced by rapidly taking images of subjects in 
motion, and rapidly exhibiting them in the same order, was well 
known and understood before this invention, and many contrivances 
had been made for accomplishing this resuit, but none of them had 
thèse devices operating together in the same way. He did not in- 
vent the lens, nor the caméra, nor the sensitized tapelike film, nor 
instantaneous exposure, nor discover the persistence of the eye ; 
but he appears to hâve invented means for taking the film before 
the lens at the right speed, and for making rapid exposure at the 
right times, for projecting the images upon the film at proper inter- 
vais for producing a line of successive images upon the film, ready 
for use by well-known means, by persistence of the eye, in exploit- 
ing the illusion. This compact machine, containing the new com- 
binations of the mechanical means and parts of the first three claims, 
working together for the production of the images in their line and 
order upon the film, seems to be what his invention in this respect 
was. The product of this machine, covered by the fifth claim, seems 
also to hâve been différent from that of Ducos' machine, or of any, 
and new as a manufacture, and patentable, as hard-rubber sets of 
teeth were, and sound records hâve been. None of the objections 
to thèse claims hâve, according to thèse views, been sustained, and 
they are therefore held to be valid. 

In the defendant's caméra such a film îs carried intermittently 
past the lens, with such a perforated disk revolving between them, 
making successive exposures, by which photographs of objects in 
motion in a line upon the film are made with such rapidity that they 
may be so reproduced as, by the persistence of the eye, to give an 
illusion of the motion. The means are not the same as those of 
the patent, but they are équivalents : in the combinations of the first 
three claies. The fifth claim is not in terms for the product of this 
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patented machîiie, as Cummings'"éet o^f teeth in Smith v. Vulcânite 
Go., f 3 U. S. 486^23 L. Ed. 952i was a product of that process, 
but for the film of the patent, with eqtiidistant photographs of suc- 
cessive positions of an object in motion taken from the same point 
of view upon it, in coritinuous straight-line séquence and unlîmited 
nuiïiber, sâve by the length of the film, however produced. Such 
a film, wîth such a line of photographs upon it, had never been pro- 
duced but by this apparatus, or existed, and so it was new; but 
the opération of the machine did not so inhere in it that it would 
nôt hâve been new if produced in any other way. The defendant's 
machine doës not always produce such an equidistant séries, but it 
sometimes does; and when it does, to that extent it would seem to 
be an infringement of this claim. In the plaintifï's machine this 
equal distance! is produced between the négatives by toothed wheels 
working in punched holes in the edge of the film. In the defendant's 
machine holes are punched in the edge of the film at the same 
point in respect to each photograph, and the spaces between the 
positives are rectified by thèse holes. The claim is not limited to 
négatives, and thèse positives are within its terms; and the fact 
that they are equally spaced by an opération in arranging the néga- 
tives does not prevent or relieve the infringement. The défendant 
appears to hâve taken the substance of the invention covered by 
thèse claimsj and the plaintiflf, therefore, appears to be entitled to a 
decree. 
Decree for plaintiff. 
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(Circuit Ctourt S. D. New York. July 27, 1901.) 

Patbnts— Suit FOE Infringbmbnt— Stat OF'IwjDNCTioN Pbnding Appbal. 

Where dlfflcult and doubtful questions are Involved in a suit for In- 
fringement of a patent, anà the injunctlon awarded to complalnant by 
the final decree would -ivork pecullar Injury to défendant In case of re- 
versai, owing to the dIVOTSity, public character, and Intricacies of its 
business, the court inayproperly stay such Injunctlon pending appeal, 
on condition f that défendant flies statements showihg the business done 
in the meantlnie whlch would be prevented by the injunctlon, gives se- 
curlty for tb^ payment of the profits and damages , arising out of such 
business in eàke of affirûianfie, and prosecutes the appeàl with diligence. 

In Equity. Suit for infringement of patent. On motion to stay 
injahctioh pending appeaL ! 

Dyef, Edmonds & Dyer, for plaintifï. 
Kerr, Page & Cooper, for défendant 

iWHEELER, District Judge. In yiew of the diiîàcvlty of the ques- 
tionS involved, and of the diversity; pJublic charâctef, and intrica- 
cies of the deféndaht's business, and thfe neàr time within which the 
questions may,- by^ pronlpftitudè in pi-oseoùting an appeal, be pre- 
sented tô the appellaté court, I think the injunctlon shoiild be stayed 
till the appeal can bé heard in that court, but on suCh terms as will 
secure the rights of the plaintiflf, so far as may be, in case the de- 
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crée is whoUy or in part affirmed. This is usually donc by requiring 
such statements to be filed as will show, as far as practicable, the 
extent of the business which the injunction would prevent, in order 
that it may be made readily tô appear on accounting, and security 
for the payment of the profits and damages of such business, if 
finally decreed to the plaintifï. The afifidavits submitted on this mo- 
tion do not show with clearness what would be such a practicable 
and useful statement. That most so would seem to be a list of 
caméras in use, and of the contracta with lessees for the use of in- 
fringing machines, and of contracts with others for furnishing to 
them infringing materials. The stay should therefore, so far as the 
matter has now been made to appear, be conditioned upon the fiiling 
of such a statement. A bond has been mentioned as proper; but 
no figures showing or suggesting what should be the amount of 
such a bond hâve been furnished or hinted at, and no suggestion 
has been made that the défendant is not pecuniarly responsible. To 
fix upon the amount from what is now made to appear would be 
mère guesswork. 

In view of the whole situation, the injunction is stayed till August 
loth. If then an appeal has been perfected, and a bond fîled to 
an amount and with surety approved by the plaintiff's counsel, or 
fixed and approved by the clerk, it is further stayed to September 
ist. If then a list of such contracts is filed, it is continued till the 
first day of the next term of the circuit court of appeals. If then 
the appeal is docketed and noticed for hearing by the défendant as 
a preferred cause, the stay is continued till the hearing, décision, and 
mandate. 
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(Circuit Court of Appeals, Elghth Circuit. Juae 18, 1901.) 

No. 1,346. 

1. Patents— Construction of Claims. 

Unless the language used clearly requlres It, a court will not Import 
Into a clalm of a patent a feature of construction fuUy covered by 
another clalm, merely for the purpose of sustainlng the clalm, and 
subjecting another to the charge of Infringement. 

9k Bamb— Oke-Koastihg Furnace. 

Clalm 4 of the Brown patent No. 471,264, for an ore-roastlng fumace, 
whlch covers "in an ore-roastlng fumace a wheeled carrier, adapted to 
travel wlthin the same, having a laterally projectlng arm, to which the 
stlrrers or blades are attached, and means for operatlng the carriers, 
substantlally as herein described," cannot be construed as making the 
supplemental chamber and slotted waU, described in the spécification, 
and covered by clalm 1, an élément of the comblnation, and wlthout it 
the clalm is vold for anticipation. 

& Same — Suit for Infringement— Costs. 

Under Bev. St. §, 973, where a complainant allégea infringement of 
two claims of a patent, and recovers as to one, but the other is held 
vold for anticipation, he cannot recover costs. 

On Rehearing. For former opinion, see 104 Fed. 345. 
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' Tolih H. Miller, for appellaht 

P. G. Dyreriforth and William H. Dyreiiforth, for appelles 

Before SANBORNaii'd .THÀYJER, Circuit Judges. 

THAYER, Circuit Judge. , In our former décision in this case (4J 
C C. A. 568, 104 Ked. 345) we announced no conclusion respecting 
the validity of claim 4 of the patent No. 471,264, granted to Horace 
F. Brown for improvements in ore-roasting furnaces, because on the 
first argument of the case littje, if anything, was said by counsel for 
either party respecting thàè claim; for which reason it was assumed 
that in the estimation of counsel the device covered thereby was un- 
important, findthat the first claim of the patent, the merits of which 
were djscussed at length, embraced everything of value in the Brown 
invention. After our previous opinion was filed, complaint was made 
by the appeljant that the décision did not dispose of ail the material 
questions arising upon the record, inasipuch as the fourth claim was 
left unnoticed. For this reason a motion for rehearing was sus- 
tained, and counsel were given leave tp file briefs respecting the 
validity of the fourth claim ; the reargument to be confined to that 
issue. Ijçi accordance with such leave, briefs hâve been filed, and the 
Bubject has undergone further considération. 

The fourth claim pf the patent in controversy is couched in the fol- 
lowing language. 

"(4) In an ore-roastlng furnace, a wheeled carrier, adapted tô travel withln 
the same, having â laterally projectlrig arm, to which the stirrers or blades 
are attached, and meaus for operatliig the carriers, substantially as hereiu 
described." 

Counsel for Brown, the patentée, as well as one of his witnesses, 
who testified as an expert, concède that if this claim is read literally, 
and confined to a device cîoiisisting of four éléments, to wit: (i) a 
wheeled carrier; (2) a laterally .projecting arm; (3) stirrers attached 
to the arm; and (4) means for operating the carriers, — then the 
claim is anticipated by patent No. 468,736, issued to Charles M. Allen 
on February 9, 1892, to which a référence was made in our former 
opinbn. 43 C. C. A. 568-571, 104 Fed. 345-348. The subjoined cuts 
iUustrate the wheeled carrier and rabblé arm attachments described 
in the respective patents issued to Brown and Allen. 

There seems to be no èscape îrom the conclusion that the fourth 
claim of the Brown patent is anticipated by the Allen patent. Allen 
dèscribes a wheeled Carrier adapted to run on a track laid within the 
oven of an ore-roasting furnace, from which arms project with blades 
depending therefrom to stir the ore, sùbstantially as in the Brown de- 
vice;' 'The Allen patent also disclOses means for operating the carrier 
which do not difïer materially from the means employed by Brown. 
IvCtters patent No. 80,065, issued to Robert George on July 21, 1868, 
which was referred to in our previous décision, seems also to ântici- 
pate the carrier device which Brown dèscribes and daims. Counsel 
for the patentée contend, however, that in order to save the fourth 
claim of Brown's patent from anticipation, the supplemental chamber 
and slotted wall described in the patent, and covered by the first 
claim, should be read into the fourth claim by intendment, as an addi- 
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tional élément ; and this object they propose to accomplish by trans- 
posing the language of the claim, so as to make it read as foUows : 
"In an ore-roasting furnace, substantially as herein described, a 
wheeled carrier adapted to travel within the same, having a laterally 
projecting arm to which the stirrers or blades are attachée, and 
means for operating the carriers," instead of reading the claim as it 
is written in the patent, where the words "substantially as herein de- 
scribed" seem to refer to those means for operating the carriers 
which Brown describes in his spécifications and drawings. We are 
of opinion that the proposed construction of the claim, by which the 
words last above quoted are made to relate to the clause "an ore- 
roasting furnace," so as to include the supplemental chamber as one 
of the essential éléments of the fourth claim, is not its natural or 
proper construction, and we very much doubt whether any such con- 
struction of the claim was contemplated by the patentée when the 
claim was formulated. The language of the claim is well cbosen to 
cover the carrier, which Brown describes as an independent device, 
disconnected from every other feature of his furnace; and it is 
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altogether most probable, we think, that he intendèd td claim broadly 
any wheeled carrier adapted to run on rails within the oven of an 
ore-roasting furnace, if it was provided with a laterally projecting 
arm, from which depended stirrers, and was operated substantially 
in the manner which he had described. The claim does not contain 
any apt language which would suggest to a casual reader that the 
patentée intendèd to incorporate as one oî the éléments thereof the 
invention consisting of the supplemental chamber and slotted parti- 
tion wall, which are covered completely by the first claim; and, in 
the absence of words which do clearly indicate such a purpose, we 
are not disposed to import into the claim a feature of construction 
already protected by another claim, merely for the purpose of sustain- 
ing the claim, and subjecting another to the charge of infringement. 
Such a method of construing the claims of a patent has often been 
condemned. McCarty v. Railroad Co., i6o U. S. no, ii6, i6 Sup. 
Ct. 240, 40 L. Ed. 358; Stearns & Co. v. Russell, 29 C. C. A. 121, 85 
Fed. 218; Wilson v. Machine Co., 34 C. C. A. 280, 92 Fed. 167. In 
the présent instance, the supplemental chamber, which, as Brown 
says in his spécification, is the essential feature of his invention, is 
fully protected by his first claim, and we perceive no necessity for 
claiming it again in a more limited form, in connection with a carrier 
device, which is old in the art, nor do we believe that such was his 
purpose. Entertaining the view, therefore, that Brown intendèd to 
claim broadly the carrier device mentioned in his patent, disconnected 
from the other features of construction embodied in his furnace, and 
being furthermore of opinion that a carrier such as his patent dis- 
closes wâs at the time old in the art of furnace building, the decree 
below must be modifîed to the extent of striking out so much of the 
decree as Sustained the validity of the fourth claim, and enjoined the 
défendant below from infringing the same. 

The point is made by the appellant that if claim 4 of Brown 's 
patent is adjudged to be invalid according to its contention, then, al- 
though the decree below is sustained as to claim i, no costs can 
be recovered by the complainant below by virtue of sections 973 
and 4922 of the Revised Statutes, since no disclaimer was filed by 
the complainant as to claim 4 before the présent action was insti- 
tuted. This point seems to be well made, and in accordance with 
the mandaté of the statute as it has heretofore been construed. 
Trap Co. v. Felthousen (C. C.) 20 Fed. 633; Mann's Boudoir Car 
Co. v. Monarch Parlor Sleeping-Car Co. (C. C.) 34 Fed. 130, 134. 

It is accordingly ordered that the decree below be modifîed in the 
manner heretofore indicated by expunging those provisions of the 
decree which adjudged the fourth claim of the Brown patent to be 
valid, and enjoined the infringement thereof, but that in ail other re- 
spects the decree below be affirmed, except that each party be re- 
quired to pay his own costs. 
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HASTORF V. HUDSON RIVER STONB STJPPLY 00. et aL 

(District Court, S. D. New York. June 15, 1901.) 

1. Négligence— BoRDBN op Proof. 

Where elevated bins holding crushed stone gave way, precipitatlng 
the stone, etc., Into the water, and damaging a scow moored beneath 
them for the purpose of loading stone thereon, the burden was on 
the owner of the bins to show freedom from négligence. 

2, Same— Eviden(;b — Sufficienct. 

Blevated bins loaded with crushed stone gave way, precipitatlng the 
stone into the water, and damaging a scow moored beneath for the 
purpose of belng loaded with stone. The bins were not overloaded at 
the tlme, and had been frequently examlned without finding defects. 
They were erected by a compétent englneer. Two witnesses testifled 
that they told the man in charge of the scow to move it 20 minutes 
before the accident occurred. Helâ InsufHcient évidence to show négli- 
gence on the part of the défendants, but négligence by the scowman, 
the libelant's employé. 

In Admiralty. 

Louis B. Adams, for libelant. 

Kellogg & Rose, for the Metropolitan Crushed Stone Co. 

Edward E. Haskell, for the Hudson River Stone Supply Co. 

BROWN, District Judge. The above libel was fîled to recover a 
certain balance of charter hire, and the damages sustained by the 
libelant's scow Alexandria on May 26, 1900, at Eddyville on Rondout 
creek, while the scow was under charter to the respondent, the Hud- 
son River Stone Supply Company, and while lying at the bulkhead 
under some elevated bins for holding crushed stone, belonging to the 
Metropolitan Crushed Stone Company. The latter Company has 
been brought into the action as défendant by pétition under the fifty- 
ninth rule. The bins were 35 feet long and 30 or 40 feet deep and 
supported by trestle work and a foundation built upon a somewhat 
sloping stone foundation running out under the water. Between half 
past 6 and 7 o'clock a. m., of May 26th, the structure gave way and 
went over into the water, the bins falling upon the libelant's scow. 

The bins had been built by a previous company upon foundations 
which were in part new, but in which to some extent, as I understand, 
some old crib work was used. It was built under the superin- 
tendence and direction of a compétent engineer, it was but recently 
compieted, and the property had been sold only a short time before 
the accident to the Metropolitan Crushed Stone Company. From 
that company the Hudson Supply Company purchased a boat load 
of crushed stone and chartered the libelant's boat to go and get it. 
The scow was about two-thirds loaded at the time of the accident. 

I cannot find upon the évidence sufifîcient proof to sustain the 
charge of négligence or want of care or prudence (Flynn v. Railroad 
Co., 142 N. Y. 439, 37 N. E. 514) against either of the défendants. 
The supply company had no knowledge about the bins and was under 
no responsibility for them. The burden of proof rested on the 
crushed stone company, under the circumstances proved, to show 
itself free from négligence or fault. Warn v. Oil Co. (D. C.) 61 Fed. 
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631 ; Wolf V. Society, 164 N. Y. 30, 58 N. E. 31 ; Stewart v. Ferguson, 
164 N. Y. 553, 58 N. E. 662. I think it has donc so. 

The bins had been built according to the judgment and direction of 
a compétent and skilled engineer. The company purchased the prop- 
erty after further examination, without any knowledge or suspicion 
of any defeçt or -wfeakness or improper construction, if there was any. 
The bins were not overloaded. Durihg the period immediately pre- 
ceding the accident, the bins and the supports were frequently and 
carefuUy examined for the purpose of seeing whether there was any 
evidencje of deîéct and nonC was foundl But on the morning of the 
accident,! frpm 20 minutes to half an hour before it occurred, the 
engineer ;of the supply company in the course of his usual examina- 
tion observed évidence of giving way and cracking. He was alarmed, 
and wènt to the libelant's boat and called out to the scowman in 
charge that ;he ,?hould "get out of there with his boat," as the bins 
were faUing or giving way. The scowman he says, answered "Ail 
right." The latter dénies this conversation; but Wood, another 
witness also testifies to giving him similar warning, and two days 
afterwards in a conversation with the scowman the latter stated to a 
third witness that he had b^^n aroused from sleep by some one call- 
ing to him. The scowman was only partly dressed when the accident 
occurred ; but that he had been notified some considérable time be- 
fore, is proved by the fact that after he was first notified the engineer 
rowed across the creek to notify the superintendent on the other side, 
and was returning when the accident happened ; and that prior to the 
accident the scowman was seen to come out on deck, look about, and 
then go back again. Upon this proof, I think that there is not only 
f allure to fax any négligence or want of care upon either of the de- 
fendants, but that the évidence of neglect on the part of the scowman 
after due notice, is such as to charge him with the responsibility. It 
was a very siihple matter to remove the scow from danger. There 
was a strong current, and by simply casting loose the mooring Une 
running up stream, the scow would in a few moments hâve swung 
down stream and hâve been out of reach of harm. 

The scowttian being employed by the libelant and furnished by 
him along with the scow, the libelant is chargeable with the neglect 
ol his entployé, and is consequently precluded from recovery. See 
Quinn V. Construction Co. (C. C.) 46 Fed. 506. 

As respects the claim for damages the libel is dismissed, but under 
the circumstances without Costs ; and a decree for the libelant ordered 
for; $60.42, the amount adrtiitted to be due for charter hire, without 
costs. 



In re CALIFORNÏÀ NAV. & IMP. CO. 

(District Court, N, D. Callfomia. September 3, 1901.) 

No. 11,801. 

ICAKKIERS of PAasENGERS-*-lNJURT TO FaSSBNQBRS— PKBSUMPTION OP NBaLI- 

Î+GBNCK. , 

The explosion of a steam drum on a steamer, by whlch passengers 
yferé Injxired, is prima faele eTldélice i?f négligence on the part of the 
carrier In a proceedlng to reeoVer for such injuries. 
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& Same— Passbnger Riding'on Pass. 

The obligation of a carrier as to the eare requlred (or the saf ety of a 
passenger is preclsely the same to a passenger riding on a free pass 
as to those who pay fare, in the absence of a spécial agreement by 
whieh he assumed the risk of injury from the négligence of the carrier 
or Its servants.! 

8. Masteb and Servant— Injury to Servant— Liabilttt of Master. 

In an action against the owner of a steamboat to recover for the 
death of a flreman employed thereon through the explosion of a steam 
drum near whlch he was working, the fact of the explosion is not suf- 
ficlent to charge the défendant with liabllity, but the burden rests on 
plalntifE to further prove that défendant falled In its duty to exercise 
reasonable care to make and keep the drum in a safe condition. 

4. Same— Place to Work— Failtjhk to Make PROrER Inspection. 

A steam drum connected with the boilers of a steamboat exploded, 
killing a flreman, who was working near. The drum had been in use 
several years, and the steam pressure at the time of the explosion was 
less than the boilers were permitted to carry. A short time previonsly 
a leakage of the drum had been discovered, but no examination or test 
was made to discover its cause. Helâ, that the bursting of the drum 
must be attributed to its having becom« weakened from some cause, 
which the évidence tended to show might also hâve been the cause of 
the leakage, and that the owner of the vessel, which was the employer 
of the deceased, was liable for the death under a state statute giving a 
right of action therefor, on the ground that it failed in its duty to exer- 
cise reasonable care to make the drum safe by a proper inspection and 
repairs. 

6. Samb — Delesation of Duty by Master. 

A master cannot relieve himself from liability for the négligent per- 
formance of a positive duty, which he owes to a servant in respect to 
the safety of the place where the servant is requlred to work, by dele- 
gating such duty to others. 
ft Wrongfdl Death — Damages Recoverable— Calipornia Statute. 

Under Code Civ. Proc. Oal. § 377, giving a right of action for 
wrongful death to the hoirs or Personal représentatives of the deceased, 
to recover such damages "as, under ail the circumstances of the case, 
may be just," the measure of damages in such an action is the probable 
pecuniary loss to the plaintiff, or those in whose behalf he sues. The 
mère fact of heirship does not give a right to damages, and where the 
only heirs of the deceased are collatéral relatives only nominal damages 
are recoverable, without proof of actual or probable pecuniary loss. 

7, AdmiraIjTY— Actions for Personal Torts— Nominal Damages. 

Nominal damages for personal torts are not awarded by courts of ad- 
miralty. 

In Admiralty. Proceeding for limitation of liability. 

Woods & Levinsky, F. D. Nichol, and W. B. Nutter, for petitioner. 

Jacobs & Flack for claimant Susie P. Blunt, administratrix. 

Samuel Knighù, for claimant Guseppe Foppiano. 

William H. Jordan and Jessie Watson, for claimant Johanna Daly, 
administratrix. 

Reddy, Campbell & Metson, for claimant Augustina Brizzolara, 
administratrix, and Peter Tulan, administrator. 

DE HAVEN, District Judge. On November 27, 1898, the steam- 
er T. C. Walker was ovsrned by the petitioner, the California Naviga- 
tion & Improvement Company, and employed by it as a common 
carrier of passengers and freight between the ports of San Francisco 

1 Eights of person traveling on pass, see note to Chamberlain v. Pierson, 
81 C. G A. 164. 
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and Stockton, in the state of California; and on that day, while pro- 
téediflg on her voyage between thèse ports, the steam drilm attached 
to hçf Boilers exploded, causing the death of certain of her paâsen- 
gers ând members of the crew, an^- 'itijuring others. Actions were 
brought against the petitioner to recover damages foîr personal in- 
juries and the loss of life caused by such explosion, and the petitioner 
thfef^ùpon commënced this proceeding, contesting its liability for 
dàihàges, and at the same time asking for a limitation of its liability, 
under sections 4283^4285 lOf the Revised Stàtïltes, and acts amend- 
atory thereof, in the eveht that the court shall adjudge that it is liable 
for such damage. The value of the steamer and freight pending has 
been appraised, under âdmiralty rule No. 54, at $23,251, and G. Fop- 
piânb,^ pSâssenger, ajid the personal représentatives of W. A. Blunt, 
Luigi.iBrizzolara, passengers, and of John T. Tulan, the master, and 
Jeremiah Daly, a fireman, on the T. C. Walker, hâve answered the 
petitioti, ând presented their respective claims for damages, and the 
pro'ofé in support thereot. 

I. The bôilers and the drum of the T. C. Walker were constructed 
in the year 1893, and on May 14,, 1898, were inspected by the United 
States inspecter of boilers, and a cértificate issued by him permitting 
their use in the navigation of the steamer for a térm of one year 
with a steâm pressure of 170 pounds to the square inch. The évi- 
dence also tends to show that at the time of the explosion the steam 
pressure in the boilers did liot exceed 157 poimds. it was also shown 
that a few weeks before the accident a leakage was observed in one 
of the girth seams of the drum, but no examination was made for the 
purpose of determining the condition of the drum at that point, or to 
ascertain the exact cause of such leakage; and the fact that such 
leakage had been discovered was not brought to the attention of the 
maçter of the steamer, or âiiy managing agent of the petitioner. It 
may be stated as a well-settled principle of law that the obligation of 
a common carrier of passengers is to carry them safely, unless pre- 
vented by some cause against which human foresight and diligence 
cannot guard. Stokes v. Saltonstall, 13 Pet. 181, 10 L. Ed. 115; 
The City of Panama, loi U. S. 453, 25 L. Ed. io6t ; Railroad Co. v. 
Derby, 14 How. 468, 14 L. Ed. 502; Shear. & R. Neg. (5th Ed.) § 
495. And in the détermination of that branch of the présent case 
relating to thé claims ôf Foppiario, passenger, and of the personal 
représentatives of Blunt and Brizzolarà, passengers killed, the mère 
fact of the bursting of the steam drum is prima facie évidence of négli- 
gence upon the part of the petitioner or its employés, and casts upon 
it the burdén of proving that such explosion could not hâve been pre- 
vented by reasonable care; that is, by the exercise of the highest 
degree of care on its part. Caldwell v. Steamboât Co., 47 N. Y. 282 ; 
Dunlap V. The Reliance (C. C.) 2 Fed. 249; Boyce v. Stage Co., 25 
Cal. 460; Yoemans v. Navigation Co., 44 Cal. 71. This rule of évi- 
dence is based; upon the principle "that, where an act takes place 
which usuàlly, and according to the'ordinary course of things, would 
not happen if proper care was exercised, it is presuraed thât such 
care was not observed." Caldwell v. Steamboât Co., 47 N. Y: 282. 
The voluminous évidence taken before the United States commis- 
sioner, upon which this case was submitted for décision, bas been ftiUy 
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considered, and, in my opinion, is not suffiçient to rebut the presump- 
tion of négligence which the law, in the fiirst instance, imputes to the 
petitioner from the fact of the explosion. The boilers and drum 
had been in use for a number of years, and there is nothing in the évi- 
dence tending to show that the bursting of the drum was caused 
by a latent defect therein, — such a defect as could not hâve been 
previously discovered by examination and the exercise of that high 
degree of care which is required of those in charge of machinery of 
that character when used in vessels engaged in the transportation 
of passengers. Blunt, one of the passengers killed, was riding on 
a free pass, but, in the absence of a spécial agreement by which he 
assumed ail risk of accident from the négligence of the servants of 
petitioner, the obligation of the petitioner to carry him safely was 
precisely the same as that which it o>ved to the passengers who had 
purchàsed tickets. The New World v. King, i6 How. 469, 14 L. Ed. 
1019; Railroad Co. v. Derby, 14 How. 468, 14 L. Ed. 502; Todd v. 
Railroad Co., 3 Allen, 18, 80 Am. Dec. 49; Waterbury v. Railroad 
Co. (C. C.) 17 Fed. 671. It follows from what has been said that 
Foppiano and the personal représentatives of Blunt and Brizzolara 
are entitled to recover damages from the petitioner. 

2. The claim of the administratrix of the estate of Jeremiah Daly, 
deceased, rests upon principles of law peculiarly applicable to the rela- 
tion of master and servant. Daly was employed as a fireman on the 
T. C. Walker, and while engaged in his worïc was killed by the ex- 
plosion to which référence has been made. The petitioner, as his 
employer, owed to the deceased the duty of exercising reasonable 
care to make the place where he was required to work safe ; and this, 
of course, would include the duty to exercise reasonable care to ascer- 
tain whether there was any defect in. the steam drum which might 
endanger his life while at work. "A master employing a servant 
impliedly engages with him that the place in which he is to work, and 
the tools or machinery with which he is to work or by which he is to 
be surrounded, shall be reasonably safe." Railroad Co. v. Baugh, 
149 U. S. 368-386, 13 Sup. Ct. 914, 921, 37 L. Ed. 772, 780. This rule 
imposes upon the master the duty of exercising "reasonable care in 
furnishing suitable machinery and appliances for carrying on the busi- 
ness for which he employs the servant, and in keeping such ma- 
chinery and appliances in repair, including the duty of making in- 
spections, tests, and examinations at the proper intervais." Railway 
Co. V. Daniels, 152 U. S. 684, 14 Sup. Ct. 756, 38 L. Ed. 597. The 
master cannot escape from the obligation of this positive duty by the 
délégation of its performance to an agent or servant employed by 
him. In the language of the court in Corcoran v. Holbrook, 59 N. 
Y. 517, 17 Am. Rep. 369: 

"As to acts •which a master or principal Is bound as such to perforai to- 
wards his employés, if he delegates the performance of them to an agent, 
the agent occupies the place of the master, and the latter is deemed présent, 
and llable for the manner In which they are performed." 

That such is the law upon this point is well settled. Hough v. 
Railway Co., 100 U. S. 213, 25 L. Ed. 612 ; Fuller v. Jewett, 80 N. Y. 
46, 36 Am. Rep. 575; Ford v. Railroad Co., iio Mass. 240, 14 Am. 
110 F.-43 



674 ■ ilÔ PEDBÉAL RfîPORTBR. 

Rep. S^j The burden of provirig'that the petitioner was négligent 
in th^ âîscftarge of its dutj^'towards Dàly as âbove defined, and that 
sucfi'Ti,^§lîgence was the proximate cause of his death, is upon the 
adiiiiniistfatirix of his estate. Sheâr.'& R. Neg. (sth Ed.) § 222. And 
the rulte îs that in actions in which the servant or his personal repré- 
sentative seeks to recover damages from the employer upon the 
ground of alleged négligence the négligence of the latter is not estab- 
lished by sîmply proving the naked aîïd unexplained fact of the oc- 
Curencé ôf the accident which àaused the injury complained of. Rail- 
way Cq. V. Paniels, 15211, S. 684, 14 Sup. Ct. 756, 38 L, Ed. 597; 
Railway Cd. V. Barrett, 166 U. S. 617, 17'Sup. Ct. 707, 41 h. Ed. 1136; 
Railway C6. v. Salmon's Adm'x, 11 Kan. 83. The reason why furth- 
er proof is reqùired in such' actions to establish the liability of the 
employer is that ail accident hiày bé câû^ed by want of due care upon 
the part of the injured servant, or sôlely by the négligence of a fellow 
servant at the time, in éither of which cases the employer would not 
be liable for the injury. ■ Under thé rule stated it was therefore in- 
cumbent upon the admihistratrix of Daly to prove, not only the fact 
of the explosion, but, in addition thereto, that petitioner was négli- 
gent either in the sélection of the steam drum in the first instance, or 
in failing to use brdinary Ciare to keep it in a reasonably safe condi- 
tion for use, and that such négligence was the proicinlate cause of 
the explosion. It is not claimed, and there is nothing in the évidence 
tending tô show, that the drum, when ôriginally placed in the steamer 
by the petitioner, was not iri ail respects safe and sound. Was, then, 
the accident caused by the subséquent négligence of the petitioner 
in not keeping the drum in a proper state of repair? I think the évi- 
dence shows that the explosion was due to the defective or weak con- 
dition of the drum. There is no escape from thîs conclusion without 
rèjecting the uncontradicted testimony of the witnesses Cates and 
Murray that just prior to the explosion the steam pressure on the 
boilers was hot more thaii 157 pounds, being 13 pounds less than they 
were allowed to carry. The bursting of the steam drum under such 
a moderate pressure of steam shows that it had become weakened 
from some cause; and the évidence also tends to show that what may 
hâve been the resuit of a weakness or defect, namely, a leakage in 
ohe of the girth spams, was observed some time prior to the ex- 
plosion, and no examination or test was ever made by the petitioner 
for the purpose of determining its causé. The duty of keeping and 
maintaining this part of the boilers in a condition "reasonably and 
adëquately safe for use by employés" devolved upon the petitioner, 
and this, as befpre stated, inclUded the further duty "of making in- 
spections, tests, and examinations at thé proper intervais." Railway 
Co. V. Daniels, 152 U. S. 684, 14 Sup. Ct. 756, 38 h. E-d. 597. Ail 
of the expert witnesses who testifîed upon the point expressed the 
opinion that, when the leakage referred to was discovered, a careful 
examination of the steam drum should havé been made without delay, 
and the cause of the leakage ascertained. Indeed, that prudence re- 
qùired such action is self-evident. If this examination had been 
made, it is probable that the defective condition of the drum would 
hâve been discovered, and such repairs could hâve been made, or 
other steps taken, as would hâve prevented the subséquent explosion. 
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The failure of the petitioner to make such examination was négli- 
gence; and, as the duty of using ordinary care to keep the drum in 
repair was a positive duty, which it owed to its employé Daly, its non- 
performance cannot be excused upon the ground that the failure to 
make the examination was due to the negUgence of the engineer or 
other of its servants, upon whom it had devolved the duty of keeping 
the boilers in proper repair. It is only necessary to add that it was 
no part of the duty of the deceased to make an inspection of the 
steam drum for the purpose of ascertaining its condition, and there 
is nothing in the évidence tending to show that the explosion was 
caused by any want of care upon his part. Upon considération of 
ail the évidence, my conclusion is that the administratrix of Daly is 
entitled to recover damages against the petitioner. 

3. The question as to the amount of damages the claimants are 
respectively entitled to recover is to be next considered. Guseppe 
Foppiano was severely injured by the explosion, sufifering a fracture 
of the sternum at the junction of the fourth rib ; a fracture of three 
ribs on the right side and two on the left side ; a severe scalp wound ; 
wound and burn of the left leg, and burns on the hands and wrists. 
Thèse injuries for a time threatened his life, and caused him to be con- 
fîned to his bed for three or four months. He had not fully recovered 
when he gave his déposition in February, 1900, and up to that date 
had not been able to work ; but whether or not his injuries are such 
as to permanently disable him, or disable him for any great length of 
time, is not shown by the évidence. The burden of proving such 
disability, if it exists, was upon the claimant for damages. He is 
58 years of âge. Prior to the accident he was in the enjoyment of 
good health, and had been for some time employed at wages of from 
$12 to $14 per week. As the resuit of his injuries he has incurred 
expenses amounting to $300, and lost the wages he might otherwise 
hâve earned. This claimant is entitled to recover damages in such an 
amount as will compensate him for his pain and sufifering, the ex- 
penses he has incurred, and for the value of the time lost by him in 
conséquence of hîs injuries. In my judgment, he should be allowed 
damages in the sum of $2,500. 

4. Luigi Brizzolara was killed by the explosion. At the time of his 
death he was 59 years of âge, and his life expectancy, according to 
the American table relating to that subject, was 14 years and 9 
months, or thereabouts. He left surviving him a widow and five 
children, three of whom were minors, living at home. His business 
was that of a dealer in coal, from which he derived an annual income 
of $2,000, and his personal expenses were not less than $100 per 
month. Jeremiah Daly was 42 years of âge at the time of his death, 
and left a wife and eight minor children, the eldest 16 years of âge. 
He was a fireman by occupation, employed at wages of $45 per 
month. Ail of this money went to his family, with the exception of 
his necessary personal expenses, which were small. His life ex- 
pectancy was 26 years and 9 months. W. A. Blunt, one of the 
passengers killed, was 47 years of âge. He was a laborer, industri- 
ous, in good health, and was employed at the usual rate of wages 
paid for unskilled labor, and at the time of his death was receiving 
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$1 pér diy and board. His life expectaïicy was 23 years, and he left 
surviving him a wife and four children. John T. Tulan was the 
màstero.f the steamer T. C. Wàlker, and was killed by the explosion. 
Hé was 43 years of âge, and in good health. His life expectancy 
was '26 years. He left Surviving him two bf others and two sisters, 
and liô other heirs. It is stipulated that^ ail of his brothers and sisters 
are dVef the âge of 21 yéài's, but whether older or younger than the 
deceased does nbt appear; Hé had been employed by petitioner for 
a peri<i;d of seven years as masterjat a salary of $115 per month. 
Whethèr his earnings exceedèd'his expenditures, and whether he 
was provident or improyident, does not appear. The right of the 
Personal représentatives Ofterizzolara, Daly, Blunt, and Tulan to sue 
to recover the damages claimed in this proceeding is given by section 
377 of the Galifornia Code of GiVîl Procédure, which provides: 

"Wliën the déàth of a person, not being a minor, is caused by the wrongfvil 
act or neglect of another, his heirs op pèrsonal représentatives may malntain 
an action for damages against the pefson causlng the death, or if such person 
be employed by another person -vcho is responsible for his conduet, then also 
against such other person. In every action under this and the preceding 
section,, such damages may be given as nnder ail the clrcumstances of the 
case may bé jiist." 

This statute does not authorize damages to be given for the 
sufïering of the deceased, nor for grief and sensé of bereavement up- 
on the part of the surviving relatives. Only the direct pecuniary 
loss to the heirs of the deceased can be considered in estimating the 
damages which may be recover ed in actions under this statute. 
Morgan v. Southern PacCo,, 95 Cal 510, 30 Pac. 603, 29 Am. St. 
Rep. 143, 17 L. R. A. 71. The'langHage of the statute is that "such 
damages may be given as,- under ail the circumstances of the case, 
may be just." This, in efïect, means that the damages shall rest in 
the Sound discrétion of the court or jury ; a discrétion to be exercised 
in view of the fact "that such damages are to be measured by what 
shall fairly seem the pecuniary jiiijury or loss to. the plaintiff." 
Morgan, v. Southern Pac. Co., 95 Cal. 501, 30 Pac. 601 ; In re Hum- 
boldt Lumber Mfrs.' Ass'n (D. C.) 60 Fed. 428. And it is manifest 
that in reaching a conclusion in relation to the proper sum to be 
awarded, a conclusion which must be based solely upon a considéra- 
tion of what the deceased might probably hâve earned by his labor, 
or realized from his business iu the future, for the benefît of his heirs, 
the court is necessarily compelled .to proceed upon very uncertain 
data. In the language of the court, jn Southern Pac. Co. v. Lafïerty, 
6 C. C. A. 474, 57 Fed. 536, it nîay bè said: 

"The method of estimating thè pecuniary damages in cases of this charac- 
ter Is, at best, somewhat problematlcal, and dépends to a great extent upon 
the Sound judgment of the jurprs as to what would be just, reasonable, and 
proper under ail the clrcumstances, taking into considération the âge of the 
deceased. his condition of healthj his eÉïployment, and reasonable expecta- 
tions of life." 

Even if it should be assumed that the deceased would hâve lived 
the full period 6î his life expectancy, it is reasonable to suppose that 
his later years would hâve been feeble, and it would be contrary to ail 
expérience to assume that he would hâve been in the constant receipt 
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of wages while he lived, or, if engaged in business, that he would 
certainly hâve met with continued success. In estimating damages, 
therefore, in this class of actions, the fluctuations of business, if the 
deceased was engaged in business, and, if not in business, the uncer- 
tainty as to what might hâve been the future condition of his health 
and ability to perform labor, and of securing constant employment 
at the présent rate of wages, must be allowed due weight, so that, 
as nearly as possible, the judgment given shall "be just ahke to the 
injured and the injurer." Cheatham v. Red River Line (D. C.) 56 
Fed. 248. In accordance with the foregoing views, and upon con- 
sidération of ail the évidence, damages should, in my judgment, be 
awarded as follows : To Augustina Brizzolara, administratrix of the 
estate of Luigi Brizzolara, the sum of $3,000; to Johanna Daly, ad- 
ministratrix of the estate of Jeremiah Daly, the sum of $5,000; to 
Susie P. Blunt, administratrix of the estate of W. A. Blunt, the sum 
of $2,700. 

5. The administrator of the estate of John T. Tulan is not entitled 
to recover, as the évidence will not warrant the court in finding that 
his brothers and sisters, who are his only heirs, hâve suflfered any 
pecuniary loss by reason of his death. The case of Burk v. Railroad 
Co., 125 Cal. 364, 57 Pac. 1065, 73 Am. St. Rep. 52, was an action 
brought by a sister and two brothers of one Burk to recover damages 
for his death, which was alleged to hâve been caused by the négli- 
gence of the défendant therein ; and in construing the section of the 
statute above quoted the suprême court of California held that in an 
action brought by collatéral heirs of a deceased person to recover 
damages on account of his death the mère fact that they are such 
heirs does not tend to show pecuniary damage, and, in the absence 
of other proof tending to show actual damages, or at least probable 
loss, resulting to them from his death, the recovery must be limited 
to nominal damages. The court in that case said : 

"It Is sald the fact that a right to sue is given implies that damages may 
be recovered although no rights of plaintifC hâve been vlolated. Confessedly, 
plalntiffs had no légal claim on deceased for anything, and he owed no daty 
to them to accumulate an estate and leave It to them. » * * The major- 
Ity of men die without much property. Whether the deceased would hâve 
succeeded in accumulatlng, and, if he had been successful, would hâve left 
it to plaintiflfs, is matter of pure spéculation. Such a guess as to probabili- 
ties is not, according to settled rules and maxiros of the law, proper ground 
for the award of damages." 

So hère there is no évidence tending to show that Capt. Tulan was 
in the habit of saving his wages, or that his brothers and sisters had 
any reasonable expectation that he would ever give or leave them, 
or any of them, anything of value. In this state of the évidence, the 
administrator of his estate would be entitled to recover nominal dam- 
ages if the action was in a court of law, but in courts of admiralty 
nominal damages for personal torts are not awarded. Barnett v. 
Luther, i Curt. 434, Fed. Cas. No. 1,025. A decree will be entered 
dismissing the claim of the administrator of John T. Tulan, and 
awarding damages to the other claimants in the several amounts 
above stated, and for costs, and interest from the date of the decree 
until satisfaction. 
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In re CALirORNIA NAV. & IMP. CO. 

(District Court, N. D. Oallfomla. September 6, 1901.) 

No. 11,693. 

1. Shippiho — Loss OF Cakoo— Hartbr Act. 

Section 3 of the Harter act, which exempts owners of veiïscls whlch 
are in ail respects seaworthy and properly manned, equipped, and sup- 
plied from liablllty for loss of merchandise or property resultlng from 
faults or errors in navigation, applles In a case where the question of 
liablllty arises In a proceeding by the owner for limitation of llabllity, 
as ■well as in a direct action agalnst him. 

8. Wkongfdl Dbath— Action for Damages— Calipornia Statcte. 

Under Code Olv. Proc. Cal. | 377, glving a rlght of action for wrongful 
deatb, damages are recoverable only where the helrs of the deceased 
are shown to hâve sustained pecunlary loss by reason of hls death. 

8. Shipping— Hartbr Act— Loss dp Passbnger's Baosaob. 

Damages for personal injuries of a passenger, or for the loss of hls 
Personal baggage, are not wlthin the exemptions of the Harter act. 

4. Sal V AGE— Compensation— Pkioritt dp Lien. 

A clalm for salvage services rendered to a vessel injured In collision 
is entitled to a préférence in the distribution of the proceeds of such 
vessel or the fund paid Into court or secured in proceedings for limita- 
tion of liabillty, over daims of passengers for personal injuries or loss 
of baggage, or for damages sustained by the other vessel in the collision'. 

In Admiralty. Proceeding for limitation of liability. 

Page, McCutchen & Eells, for petitioner. 

Samuel Knight, for Shipowners' & Marchants' Tugboat Co. 

Hugh Brown, for the administrator of the estâtes of several de- 
ceased claimants. 

M. T. Moses, for claimant M. P. Lesher. 

H. D. Pillsbury and Ansel Smith, for River Exp. Co. 

Rodgers, Paterson & Slack and Wm. P. Humphreys, for claimants 
Grattan, McKee & Herkner and Musto. 

A. H. Ashley and Warren Gregory, for administrator of the estate 
of Hong Bing, deceased, and other claimants. 

Reddy, Campbell & Metson, for administrator of estâtes of certain 
Chinese, deceased. 

Crandall & Bull, for claimant W. P. FuUer & Co. 

Andros & Frank, for J. D. Spreckels & Bros. Co. 

E'. E. Wood, for claimant C. F. Bond. 

DE HAVEN, District Judge. On November 2, 1898, the steamer 
J. D. Peters, carrying freight and passengers, left San Francisco 
bbûnd for the city of Stockton, in this state. Not long after starting, 
and while still in the Bay of San Francisco, she came into collision 
with the steamer Czarina. Both steamers were badly damaged, and 
in conséquence of the injury received by the J. D. Peters she partly 
sunk, only her pilot house and a portion of the cabin on the after deck 
remaining out of water. The cargo carried by her was lost and sev- 
eral Chinese passengers drowned. The petitioner was the owner of 
the J. D. Peters, and commenced this proceeding under sections 
4283-4285 of the Revised Statutés of the United States for a limita- 
tion of its liability for damages on account of the collision referred to, 
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and the value of the steamer and her freight pending has been ap- 
praised at $6,000. Claims hâve been presented in the proceeding by 
various persons for damages on account of merchandise shipped on 
the J. D. Peters and lost; by the personal représentatives of the 
several Chinese passengers drowned for damages on account of the 
death of such passengers ; by M. P. Lesher, a passenger, for personal 
injuries and loss of baggage; by J. D. Spreckels & Bros. Company, 
owners of the Czarina, for damages resulting to that steamer from 
the collision; and by the Shipowners' Sz; Merchants' Tugboat Com- 
pany for salvage services rendered to the J. D. Peters. 

1. The fact is not disputed that the collision was caused by the 
sole fault of the master and pilot of the J. D. Peters in the manage- 
ment and navigation of that steamer. The évidence also shows be- 
yond ail doubt that the J. D. Peters was seaworthy in huU, equipment, 
and crew, and that her master and pilot had been licensed as such 
for 20 years, and had the réputation of being a careful and capable 
ofEcer. Upon this state of facts the petitioner is exempt from lia- 
bility for damages on account of the loss of the merchandise carried 
by the J. D. Peters, and the claims presented therefor must be disal- 
lowed; the case falling within section 3 of the act of February 13, 
1893 (27 Stat. 445), known as the "Harter Act," which provides : 

"That If the owner of the vessel transporting merchandise or property to 
or from any port in the United States of America shall exercise due diligence 
to make the sald vessel in ail respects seaworthy and properly manned, equip- 
ped, and supplied, nelther the vessel, her owner or owners, agent, or ehar- 
terers shall become or be held responsible for damage or loss resulting from 
faults or errors in navigation or in the management of said vessel; nor shall 
the vessel, her owner or owners, charterers, agent, or master be held liable 
for losses arlsing from dangers of the sea or other navigable waters, acts of 
God, or publie enemles." 

It is argued in behalf of those who hâve presented claims for 
damages for merchandise lost that this statute is only intended 
to apply when the shipowner is directly sued, and has no applica- 
tion to cases like the présent, where the shipowner has paid or 
given security for the payment into court of the appraised value of 
the ship and freight pending, the contention being that in such case 
the shipowner has provided a fund to which ail persons who hâve sus- 
tained damage or loss hâve a right to resort. I am satisfied that the 
statute will not bear this construction. When freight has been 
shipped on a vessel "in ail respects seaworthy, and properly manned, 
equipped, and supplied," and such freight is lost because of a fault 
or error in navigation or in the management of the vessel upon which 
it is carried, the shipper is not entitled to look for damages to the 
vessel or owners, nor to any fund in court representing such vessel 
and freight pending. This is the plain meaning of the section of the 
statute above quoted. In re Piper-Aden-Goodall Co. (D. C.) 86 Fed. 
670. 

2. In relation to the claims for damages presented by the personal 
représentatives of the several passengers drowned, it is only neces- 
sary to say that the évidence fails to show that the heirs of such de- 
ceased persons hâve sustained any pecuniary loss by reason of their 
death; and upon the authority of Burk v. Railroad Co., 125 Cal. 364, 
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s;? Pac. 1065 j 71 Am. St. Rep. 52» and In re California Nav, & Imp. 
Çp., iio Fed. 670, thèse daims will be disallowed. 
; 3i. Damages for personal injuries received by a passenger and 
for losS ofhis Personal baggage are not within the provisions of the 
Harter act. The Rosedale (D. C.) 88 Fed. 324. The évidence is 
undisputed that the passenger Lesher lost personal baggage which 
originally cost $624.50, and that, by reason of being compelled to 
stand for about two hours in water three feet deep on the deck of 
the steamer, he contracted rheumàtism, from which he suflfered eight 
months, and was prevented from foUowing his usual occupation dur- 
ing thftt: time. Upon considération of the évidence, I find that the 
baggage lost by hirfi was at that time worth one-half its original cost, 
and that on account of its loss, and his personal exposure and sick- 
ness resulting therefrom, this claimant has sustained damage in the 
sum of $800. 

4. There is no conflict in the évidence as to the right of the J. D. 
Spreckels & Bros. Company, a corporation, to reçover damages in 
the sum of $12,000 for injuries systained in the collision by the 
Czarina, and for loss of the use of that steamer while she was under- 
going repairs conséquent upon the coUision. 

5. The claim of the Shipowners' & Merchants' Tugboat Company 
is for salvage services rçndered to the J. D. Peters after the collision, 
in making fast to her while she was drifting towards the Pacific 
Océan partly submerged, and towing her into the shallow water of 
an arm of the Bay of San Francisco, and thereafter towing her to 
Hunter's Point dry dock for repairs. It appears from the évidence 
that the services thus performed by this claimant were meritorious, 
and resulted in rescuing the J. D. Peters from a position of great 
péril, and for this service the sum of $800 will be allowed. This 
claim, being for salvage, is entitled to a préférence over the other 
claims allowed in the matter of payment. The Spaulding, i Brown, 
Adm. 310, Fed. Cas. No. 13,215. 

Let a decree be entered directing that the claim of the Shipowners' 
5ç Merchants' Tugboat Company, and ail costs in the proceeding, be 
paid in full, and from the balance remaining the claims of J. D. 
Spreckels & Bros. Company and M. P. Lesher be paid pro rata; that 
ail of the other daimants take nothing by this proceeding; and for a 
limitation of the hability of the petitioner to the appraised value of 
the J. D. Peters and her fr eight pending. 



SMITH V. BOOTH et al. 
(District Court, S. D. New York. June 18, 1901.) 
Shipping — Loss op GooDs tN Tbansshipment — Négligent Loakino of Liqht- 

EH. ■ '' 

A shipment of rice was made from Liverpool under bills of ladlng 
requiring It to be traasported to New York, and there delivered to W. 
& Co., and by them to be transshipped by a deslgnated Une of steamers, 
and delivered to the consignée in Havana. W. & Co. received the 
rlce, and contracted with a lighterâge company to transfer the same to 
the Havana steamer. That company chartered a llghter, together with 
a lighterman, who was furnished' by the owner, and who engagea the 
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stevedores and superintended the *ork. Through hls négligence the 
Ughter was so loaded as to be top-heavy, and when dlscharging cap- 
sized, and the greater part of the rîce was lost Béld, that W. & Oo., 
the lighterage company, and the owner o£ the Ughter were each liable 
for the loss,— W. & Co. on their contract to safely transship, the lighter- 
age Company on its undertaking as carrier to llghter the goods, and 
make proper delivery, and the owner of the lighter for the négligence 
of its servant, and Its obligation to Indemnify the lighterage company 
as carrier; on whieh ground it was cited into the cause as défendant 
by W. & Co., under the flfty-nlnth rule. 
2. Same — Limitation op Liability — Chabterbr. 

A lighterage company which contracta to transfer cargo from one ship 
to another, and for that purpose charters a lighter, the Ughterman, who 
employs the stevedores, and superlntends the work, belng furnished by 
the owner, Is net entitled to a limitation of liabllity, under Rev. St. § 
4286, for a loss of cargo by the capsizing of the lighter through négli- 
gent loading. 

8. Bamb— BiLLS DP Lading. 

Bills of lading for a shipment of rlce from Llverpool requlred Its de- 
livery to W. & Oo. in Kew York, by whom It was to be transshipped 
and forwarded by a steamer of a company operating a Une to Havana, 
"on terms, ténor, and conditions of bill of lading of the aforesaid com- 
pany." The goods were lost by the capsizing of a lighter employed by 
W. & Co. whlle being transferred to the Havana steamer. Held, that the 
bill of lading whieh would hâve been issued by such steamer did not 
become operative, since the goods were not dellvered on board, and 
that W. & Co. could not avall themselves 0% its provisions to relleve 
themselves from liabllity for the loss. 

In Admiralty. 

This action was instituted originally by J. Raymond Smith against Henry 
P. Booth alone, as sole member of the flrm of James E. Ward & Co., to re- 
cover the value of 1902 bags of rlce, which were lost overboard from the 
lighter Mary Blizabeth on September 1, 1898, by her capsizing while lying 
alongslde the steamer Avala, engaged In transshipping rlce from the lighter 
to the steamer. 

The rlce was shipped at Llverpool, England, by Messrs. Twigge & Cros- 
fleld, oh the steamer Teutonic, under 8 blUs of lading, each coverlng 250 
sacks, for transportatlon to New York, and there "to be dellvered In like 
good order and well-condltioned (subject to varions exceptions hère imma- 
terlal) unto James E. Ward & Co., and by them to be transshipped and for- 
warded thence, by one of the steamers of James B. Ward & Co., at ship- 
owners' expense, conveying the goods under the terms, ténor, and conditions 
of the bill of lading of the aforesaid company, at risk and expense of ship- 
pers and consignées, and deliver same at port of Havana, unto order, or as- 



The blUs of lading were indorsed In blank and sent to Brown, Martlnez 
& Co., of Havana, who thereby became entitled to delivery of the rlce at 
Havana. The rite was insured by the Maritime Insurance Company, Lim- 
ited, of Llverpool, in the amount of £2,250 British sterling under a valuatlon 
of £2,500. Twigge & Crosfleld, Brown, Martlnez & Co., and the Maritime 
Insurance Company, Limited, made assignments of their Interests to the 
llbelant. 

On arrivai of the Teutonic at New York, Ward & Co. received the rice, 
and made the necessary entry at the custom house for the purpose of trans- 
shlpment. James E. Ward & Co. at this time had no steamers of their own. 
They had formerly run a Une of steamers to Cuban and Mexlcan ports 
which was then and still is known as the "Ward Line"; but some years 
before this shipment they transferred ail their steamers to the New York 
& Cuba Mail Steamship Company, a corporation by which the business of 
the Une was thereafter, and is still conducted. James E. Ward & Co. were 
the agents of that corporation, and the défendant Henry P. Booth the sole 
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mfm,)(>^ o( the ftfin, was and Is ita presldeat Hls answer avçrred that he 
i^ijlld einijloyed thë Export Llghtraragé Company for the transsUlpment ot 
^Oodf frôm the Téatonicî;9 the Ay,^a, onè of the steamsbip cdmpany's char- 
tiçfed yessels, and that the Export Llghterage Company had chartered the 
llghter, Mary Elizatoeth, from.the Merrltt & Chapman Derrick & Wrecking 
Company, by whose fault, if âny fault there was, the lighter capsized; and 
on hl8 pétition the Merritt & Chapman Derrick & Wrecking Company was 
cited ihto the cause as défendant uhder the fifty-ijiinth rule. The latter 
Company answered that It had no connection with the Mary Elizabeth ex- 
cept as agent of the Commercial Lighterage Company, another corporation, 
whlch owned the lighter; and on Booth's second pétition the Commercial 
Company was cited under the flfty-ninth rule as an additional défendant. 
By vaTÎpUS amendments to the libel, the Bxport Lighterage Company was 
also wade défendant, and it was flnaùy âlleged that the rlce was in the 
joint possession of Booth and that company, and that the loss occurred 
thrpugh theli^ Joint fault 'ahd négligence, and the joint fault and négligence 
of those to whom the work of transshipment had been Intrusted. 

The Export Lighterage Company by its answer alleged that the loss dld 
not happen through any defect of the lighter, Its loading, or the manner of 
dischargëî' that it had no contract with the libelant's assigner, and that 
it was not answerable fOr the loss. The Commercial Lighterage Company 
denied any négligence on Its part, and by amendment pleaded that the 
value of the vessel did not exceed the sum of $300, to which sum it claimed 
to lirait Its liability, if any liability existed. 

Butler^ Notman, Joline & Mynderse, for libelant. 
Wing, Putnairi & Burlingham, for H. P. Booth. 
Benedict & Benedict, for Export Lighterage Co. 
Avery F. Cushman, for Merritt & Chapman Derrick & Wrecking 
Co. and Commercial Lighterage Co. 

BROWN, District Judge (after stating the facts as above). Upon 
careful considération of the évidence and circumstances, I am satis- 
fied that the lighter capsized in conséquence of improper loading, 
that is, from putting the entîre cargo of over 200 tons upon deck, 
with none in the hold, so that the lighter had not ordinary or reason- 
able steadiness. Only about 10 tons in ail had been removed when 
the lighter capsiêed. It was unloaded over the port side. A short 
time before, a list to starboard was observed, and as it increased the 
stevedore's men set to work rolling the bags of rice from the star- 
board side to the port side, but before a sufficient change could be 
made the lighter capsized. 

The loading of the lighter was under the immédiate supervision of 
the lighterman Harrigden, who was in the employ of the Commercial 
Lighterage Company, the owner of the scow and was paid by that 
company ; and the letting of the scow to the Export Lighterage 
Company încluded the. services of Harrigden, who was in charge of 
it. On arrivai of the scow he was directed by Mr. Bird, who was 
the gênerai agent and manager of James E. Ward & Co., and was 
also the président of the Export Lighterage Company to proceed to 
pier 50 North river, where the Teutoniç discharged, and take the 
rice and bring it (àbout.twô miles), tb tlie New York & Cuba Mail 
Steamship Gompany's pier near the foot of Wall street. Under this 
order the lighterman proceeded to the Teutonic's pier, engaging 
stevedores, who were paid by the lighterage company, and superin- 
tended and directed the loading of the rice upon the lighter in the 
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manner above stated. On the 26th of May the lighter was towed 
around the Battery to the docks of the Ward Line, remained there 
until the ist of September, when the Avala, one of the steamship 
company's chartered steamers, being ready to receive the cargo for 
transportation to Havana, the lighter was sent alongside that steamer 
for the purpose of delivering the rice on board. 

It is suggested that as the Hghter leaked somewhat, so as to re- 
quire some pumping every few hours, the leak might hâve increased 
from some pounding or accident in changes of position during the 
several days that the lighter was waiting in the slip, so that when 
the Hst to starboard began it was rapidly increased by the flow 
of water to the starboard side. The evideuce shows, however, that 
the lighter was pumped out until the pump sucked at 4 a. m., less 
than three hours before the accident. The suggestion of further 
injury to the boat and conséquent heavier leaks hâve no founda- 
tion in the évidence ; and as a bare possibility, it cannot be regarded, 
considering that a sufifîcient cause of the accident appears in évi- 
dence, namely, in the loading of the lighter to her full capacity, or 
as would appear from the évidence of Mr. Briggs, a former owner, 
somewhat above her proper capacity, and placing the entire load 
on deck without anything below to steady her. The lighter, more- 
over, was completely housed over, excepting a few feet at the stern 
and the bow. Ail the rice was inside the house, which was filled 
nearly to the top, so that when the lighter commenced to list to 
starboard, the side of the house prevented any of the bags from 
roUing ofif, which but for the house might hâve relieved the lighter 
and hâve prevented capsizing. 

Some claim is made that the stevedores of the steamship were 
to blâme for not unloading the rice more carefuUy so as to préserve 
the lighter's equilibrium. The lighterman told the stevedores that 
the lighter was tender, and asked that the unloading be in the in- 
verse order of the loading, beginning forward. It not being con- 
venient for the Avala to begin discharging through the forward 
gâte or doorway of the house on the lighter, the discharge was com- 
menced from the aft gateway, and in this Mr. Harrigden, whose 
business it was to keep tally of the bags as they were delivered on 
board of the steamer, seems to hâve concurred. In other respects 
the stevedores testified that they did unload in the manner requested 
by Mr. Harrigden and in a manner différent from usual; and with- 
out going into further détails, I find that there was no such sub- 
stantial disregard of Harrigden's request, or of any notice given by 
him to the stevedores as to charge them with blâme or négligence. 

From the above fînding as to the cause of the loss, the Hability 
of ail the défendants foUows as a légal conséquence; that of the 
défendant Booth, as the sole représentative of James E. Ward & 
Co., upon his contract to transship the goods and his failure to do 
so; that of the Export Lighterage Company, which having as car- 
rier undertaken to lighter the goods and make proper delivery to 
the Avala was bound as carrier (Carv. Car. by Sea, §§ 5, 462) to 
do so, and was answerable to the owner for any négligence causing 
damage; and that of the Commercial Lighterage Company for the 
négligence of Harrigden, its employé, in the management of the 
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loading. The Export Lighterage Company as carrier is not ex- 
cus/ed by the négligence of the lighterman on the chartered scow, 
which wàs merely the agency it emî)loyed to effect thé carriage. 
Gannoh v. Ice Co., 33 C. C. A. 662, 91 Fed. 539. The Commercial 
Lighterage Company is liable, not only for the négligence of its 
employé in handling the goods, but upon its obligation to indemnify 
the Export Eighterage Company and Booth upon their liability 
as carrier, on which ground they were cited as défendants into the 
cause under the fifty-ninth rule. That company seems, however, 
to be within the provision of section 4283 of the Revised Statutes, 
which limits the liability of an owner to the value of his interest in 
the vessel and her freight then pending. 

The liability of the Export Lighterage Company, as charterer of 
the lighter, does not seem to be within the provision of section 
4286; inasmuch as the charterer did not in this case "man, victual 
and navigaté the lighter at its own expense," and the défendant 
Booth is clearly not within this provision. If it be unequal, and in 
that sensé inéquitable, that the owner of the vessel should be re- 
lieved by the statute from a large part of the damage resulting from 
the négligence of its owh employé, while the charterer who suffers 
from the same négligence, is not reheved, it can only be said that 
this relieif is a statutory and arbitrary one, and can extend no fur- 
ther than the statute prescribes, and that the charterer in this case 
is not within it ; while it would be equally inéquitable, as between 
the charterer and the défendant Booth, that the charterer should 
be relieved to the préjudice of Booth, who is in no personal fault 
and is clearly entitled to indemnity from the charterer who under- 
took to do the lighterage and transshipment. 

It is contended iii bèhalf of the défendant Booth that he is en- 
titled to the benefit of vàrious stipulations in the Ward Line's bill 
of lading, which would hâve been issued had the rice been shipped 
upon the Avala in pursuance of the agreement in the original bill 
, of lading, whereby it was provided that the goods were to be trans- 
shipped by James E. Ward & Co. and forwarded by them from New 
York "by one of the steamers of James E. Ward & Co. at ship- 
owner's expense, conveying the goods on terms, ténor and condi- 
tions of bill of lading of the aforesaid company at risk of shippers 
and consignées, and deliver the same at the port of Havana." Al- 
though Jarries É". Ward & Company had no steamers, it may be con- 
ceded that the carriage of the goods from New York to Havana 
would be sùbject to the usual terms of the bill of lading in use by 
the Ward Line ; but no such bill of lading could come into opéra- 
tion until the rice was either put on board the Ward Line steamer, 
or else properly delivered into the possession and control of the 
steâmship company for that purpose. Neither was done. At the 
time when the Hghter capsized no sUch transshipment or delivery 
of this rice had been made. ït was still in the possession of Booth 
or of the Export Lighterage Company as lighterman. The steve- 
dores of the steâmship company were engaged in transshipping the 
rice from alongside. But in conséquence of the improper loading 
of the lighter, there was no proper delivery, and the stevedores were 
not able to secure the goods or to take possession or control of thera 
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before the lighter capsized. I find, therefore, that the expected 
bill of lading and its various provisions never became applicable 
to thèse goods; that the contract did not provide that that bill of 
lading should cover any lighterage of the goods from the Teutonic 
to the Havana steamer, nor any contract of James E. Ward & Co. 
for siich lighterage, or their possession of the goods prior to a 
proper and complète delivery of them to the steamship company, 
or their delivery of them on board the steamer. 

Decree for libelant against the défendants with costs, except as 
against the Merritt & Chapman Derrick & Wrecking Company, as 
to which this libel is dismissed with $20 costs. 



THE JAMES D. LEART. 

THE BVELYN. 

(District Court, S. D. New York. December 14, 1900.) 

Admiealtt— Collision— AscHORAGE Gbodnd— New York Bay— Smoke— Fog. 
A steamer passed the Narrows and came into New York Bay at 
night wlthout a pllot, and came to anchor considerably to the east of 
the anchorage grounds fixed by the secretary of the treasury, which 
jwere marked by buoys; the master not knowing the true boundaries 
of the grounds, though the rule had been in force since 1888. A tug 
and tow were passing eut, and the steamer was not seen by tlie tug 
untll she was within 300 feet from her, when the steamer was discovered 
straight ahead. The tug then endeavored to avoid collision, and passed 
about 150 feet to the east of the steamer, which was struck by the 
tow. The night was clear, except for patches of fog and smoke, which 
obscured view of vessels but for a few minutes. The steamer's anchor 
light was visible at times at least from one to two miles while the 
tug was slowly approaching her. Held, that both steamer and the tug 
were at fault for the collision; the steamer in anchoring outside the 
limits of the anchor grounds, and the tug in not keeping. a proper 
lool.out, — and that the damages and costs should therefore be divided. 

In Admiralty. 

Wing, Putnam & Burhngham and Mr. Forrester, for The Evelyn. 
Foley & Wray, for the scows. 
Convers & Kirlin, for The Leary. 

BROWN, District j'udge. The steamship Evelyn, a coastwise 
steamer inward bound, passed the Narrovk^s between 12 and i o'clock 
on the morning of April 4, 1900, and anchored a short distance above 
the lower white spar buoy that marks the easterly Une of the anchor- 
age grounds oflf Clifton, Staten Island. At about 3 a. m. the tug 
Leary, vi^ith two.loaded mud scows iio feet long in tow on a hawser 
about 250 feet long, one behind the other, came out of the Kills 
bound for the dumping grounds below Coney Island. The tide was 
ebb, and according to the testimony set somewhat upon the Staten 
Island shore; and the Leary in going down, was headed, as her pilot 
testifies, from one to two points toward the Long Island shore in the 
direction of Fort Lafayette. The night was clear, except a little haze 
on the water, and the wind was light from the northwest, which car- 
ried some smoke from the copper works near Constable's Point 
across the bay, which was occasionally thick enough to obscure the 
sight of vessels to some extent and for a few minutes, when the 
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smokç wotilcl again clear up. On account of this smoke tlie wit- 
ilé^se^ frorh the Leary say that the Evèlyn could notbe seen until 
she Was only about 300 feet away, and when the Leary was about 
direCtly 'ahead of her Crossing her'at ankngle of about three points. 
The hctity's wheel was irtiihediately put hard a-starboard, and gbing 
under a telow bell before, her engine was then started ahead full speed. 
The liëâry I>assed about 150 feet to the eastward of the Ëvélyn, but 
the port bow of the forward s'côw struck the Evelyn's port bow, the 
hawser was' parted, and the Scow went down on the west side of the 
Evelytt, and the tug to the east. Both the scow and the steamer sus- 
tained damages, for which thé above libels were filed. 

Upon ail the circumstances I must find the steamer, as well as the 
tug in fault for this collision. The weight of testimony leaves little 
doubt that the steamer was considerably to the eastward of the an- 
chorage grounds prescribed by the secretary of the treasury under 
section 21 of the act of May 16,. }8è8, The easterly line marked out 
in those régulations as well as by the charts, runs about north by 
east from quarantine wharf to a point a little to the southward of the 
east and west Une of the Kills, and embraces ail the waters to the 
westward of that line to the Staten Island shore. The upper part of 
those waters is over a half â mile in bfeadth and gradually narrows 
below to a point. The easterly line of,, this anchorage ground is 
clearly marked by three white spar buoys. The clear weight of tes- 
timony is that the Evelyn was considerably to the eastward of thèse 
buoys. The pilot of the government boat Argos, a whoUy disinter- 
ested witneiss, was engaged from half past 12 o'clock until 6 a. m. in 
picking up,th€ permits of tugs going down the harbor for dumping 
purposes. He testifies that during this interval he passed up and 
down and rounded five or six times between the lower white buoy 
and the Evelyn, while she lay at anchor, which he says was at least 
500 feet to the eastward of the buoy and about 1,000 feet to the 
northward and eastward of it. The pilot of the Kaiser Wilhelm der 
Grosse, wliich ànchored btelow the Evelyn at about 2 o'clock of the 
same morning, confirms other testimony to the same effect. The 
master of the Evelyn came in without a pilot, and did not know the 
true easterly line of the anchorage grounds, as on cross-examina- 
tion he states those grounds to run from Robbin's Reef light to 
Craven Shoals — an error that would explain his mistake. Consider- 
ing the length of time, however, that thèse régulations hâve been in 
force, no vessel can be held èxcused for such an error. This con- 
tributed to the collision, especially in weather occasionally obscured, 
by throwJng the tug to some extent ofï her guard, since vessels at 
anchor woitld not naturally be looked,for to the eastward of the buoy 
ranges. The La Bourgogne, 30 C. C. A. 203, 86 Fed. 475, 479; The 
Ailsa (D. C.) 76 Fed. 868. This fault in position was enhanced by 
her want of an active anchor watch forward and the omission of any 
fog signal by ringing the bèll during periods of partial obscuration 
and thè failure tô pay out chain before collision. The Richmond, 12 
ce. A. 1,63 Fed. 1020.. 

The tug's testimony that there wàs bccasional smoke from the cop- 
per Works about the time of collision' and some haze on the water, is 
confirmed by disinterested witnesses, so that I cannot discrédit this 
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testimony altogether, although I think the tug's évidence in that re- 
gard exaggerated. The alleged sounding of fog signais was not for 
any considérable time. The captain says it was for about two min- 
utes. This is not set up in the answer, nor very strongly confirmed 
by other witnesses. It was so brief as to be of little importance, and 
of the many other vessels anchored in that région at the same time, 
none were giving fog signais. The évidence of obscuration shows 
that it was only partial, occasional and for short periods; so that 
had a proper lookout; been kept by the Leary, the Evelyn's anchor 
light visible at times at least frora one to two miles distant while the 
tug was slowly approaching her, should hâve been seen in time to 
avoid collision. 

Both the tug and the steamer should be held in fault and the dam- 
ages and costs divided. 

THE THOMAS B. GABLAND. 

THE EMMA J. KENNEDY. 

(District Court, S. D. New York. June 21, 1901.) 

Admiraltt— Collision— Ferbtboats—Tuq and Tow. 

Inland navigation raies, article 19 (2 Supp. Eev. St. p. 639), gives a 
tug and tow golng up East river rlght of way over ferryboats. Article 
22 requlres ferryboats to avold crossing ahead of a tug and tow, If the 
clrcumstances admit, and article 23 déclares that a ferryboat, on slgnal- 
Ing to cross a tug and tow, and gettlng no answer, shall stop and 
reverse. Beld that, where a ferryboat on comlng from her slip was 
1,000 feet from a tug and tow comlng up the river about rnidstream, 
and though there was no reason why the ferry could not tave passed 
astern of the tow; she clalmed to hâve slgnaled to pass In front, and, 
on gettlng no response from the tug, kepi her course until she was 
withln 50 feet of the tow, when she endeavored to stop, but was 
struck by the tow, the ferryboat was at fault, and was not entltled 
to malntaln a Ubel agalnst the tug and tow. 

In Admiralty. 

Wheeler & Cortis and Mr. Haight, for libelant. 
Convers & Kirlin, for the Thomas B. Garland. 
Foley & Wray, for the Emma J Kennedy, 

BROWN, District Judge. A little before 6 o'clock in the morn- 
ing of November 20, 1900, shortly after the ferryboat Sag Harbor 
had left her slip at 34th street, East river, on her trip to Long Island 
city, when about 800 or 900 feet outside of the slip, she came in 
collision with the schooner Garland going up river in the flood tide 
in tow of the tug Kennedy upon a hawser of about 150 feet and 
received damages, for the recovery of which the above libel was 
filed. 

When the ferryboat started from her slip, the Kennedy with her 
tow was not far from midstream, about 1,000 feet below, but was 
pointing somewhat toward the New York shore in order to pass to 
the southward of Man of War rock, oflf 38th street, so as to go up 
the westerly channel in passing Blackwell's Island. She had her 
régulation light properly set and burning, with two white vertical 
lights indicating her tow, which the libelants say were seen. Upon 
leaving the slip the ferryboat had the tug and tow upon her starboard 
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hand; It'%as her duty by article îg of thé inland rules of navigation 
(2 Suppv Rtv. St. p. 639) to keep out of their way. Article 22 re- 
quiréd hér tO' avôid trossing ahead of the tug and tow "if the cir- 
curtï^aiÉces'ibl the case àdtnit." Accdrding to the pilot's own tes- 
timortjr/iêhèrfe wâs nothing to prevent his going astern of the tug 
and tô# -as that ruie requir€d. The téstimony of the pilot of the 
tug, corrôbbrated by several witi^iesses, is that as the ferryboat 
was seen coming out of her slip, he gave her a signal of one whistle 
and got onë virhistle in reply iniporting thàt thé ferryboat would go 
astern. He supposed that theré would be no further trouble; that 
was in a'ccordance with the rules of navigation, and had the rules 
been observed, there was nqt the least reason for any collision. It 
is possible that the single whistle; tàkeh as a reply, may hâve beeu 
the whistle given by the ferryboat on starting out of the slip a little 
delayed. Shortly after getting ottt of the sUp, however, the pilot of 
the ferryboat testifies, and ot;her witnesses confirm him, that he gave 
a signal of two whistles to the tug indicàting his désire to go ahead 
of her ; that this signal of two whistlts was repeated twice afterwards, 
making three timés in ail, and that no answer was received to either; 
that the ferryboat continiled on at fuH speed until she had reached 
à point within about 100 feet of .the Une of the tug and tow, the 
tug and tow being then nearly ahead oif him when he got an answer 
of one whistle fr^m the tug, whereupon he gave an alarm and re- 
versed, and that the tug passed about 50 feet ahead of him. He 
claims that within this space: of 50 feet he completely stopped the 
ferryboat frorilfull speed ahead and got stern way on her; and that 
the collision with the schooner was caused solely by her starboard- 
ing, by which the schooner's bow was brought against the starboard 
side of the ferryboat. This is contradicted by the witnesses for the 
kchooner, and îri my judgment ïs wholly disproved, and: the claim of 
the ferryboat that by reversing frôm fùll speed ahead she could get 
stern way on in advancing 50 feet is ludicrous and absurd. 

The collision was plainly caused by the persistent and reckless 
navigation of the ferryboat, in direct and deliberate violation of the 
içth, 20th, 22d and 23d articles of the rules of navigation, as well 
as rule 3 of the supervisihg inspectors, which under the circumstances 
required her -tc( stop and reverse after getting no answer to her first 
sigTiàl of tvvo whistles. 

'As 'regards the contradiction of whistles, it is possible that the 
ânsWer of one whistle, which the witnesses for the tug say was re- 
ceived from the ferryboat^ in answer to her signal of one whistle, 
mây ^have been a slip whistle giveiiby thé ferryboat as she was 
leasing the slip. I do not doubt that tlie tug gave the signal of one 
whistle and heard the answer of one whistle in apparent reply. The 
tug ànd tow were in full view èf the ferryboat at the time. The 
tug afterwards gave another signal èf one whistle in response to the 
signai -of two whistles from the ferryboat, the only signal of two 
whistles that was heard. I am of' opinion that this was ail the reply 
tMt wâs required from the tug: ! 

The libei should be dismissed, with costs. 
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DBLAWAEE, L. & W. K. CO. v. FRANK et aL 

(Circuit Court, W. D. New York. August 26, 1901.) 

No. 131. 

1. Cabbibbs of Passbnqers— Spécial Tickets— Contbact Phchibitinq Teans- 

FEB. 

A common carrier bas a rlght to Issue and sell spécial tickets at a 
redoced rate of fare m considération of the purchaser's agreement to 
certain conditions and limitations contalned therein, among which it 
may be stipnlated that the ticket shall not be transterred, and the use 
of such a ticket by another to ■whom It has been transferred In violation 
of the contract Is an actionable wrong. 

i. Samb— Contract Madb by Ticket— Intbbfeeencb with Perfobmancb by 
Thibd Parties. 

A rallroad ticket broker who Induces the purchaser of a spécial ticket, 
In whlch he has agreed, for a valuable considération, not to transf er 
the same, to violate such agreement by selling the retum portion of the 
ticket for the purpose of having it used by another, is guilty of an 
actionable interférence wlth the performance of the contract. 

8. FEDERAL CouBTS— Parties to Suit in Eqdity— Dismissal as to Certain 
Défendants. 

A fédéral court may dismlss a suit as against défendants between 
whom and the complainant the requisite diversity of citizenship does 
not exist,' and retaln It as to remalning défendants over whom it has 
jurisdiction, where the défendants dismissed are not Indispensable par- 
ties, and thelr dlsmissal will not préjudice the i-ights of the others, 

4 Ihjunction — Pabtibs — Joindeb of Défendants. 

In a suit by a rallroad company for an injunctlon to restrain the pur- 
chase ftom passengers of partly-used tickets, nontransferable by their 
terins, and their resale for use In violation of the contract contained 
therein, where différent brokers are engaged in dealing in the same 
class of tickets, ail or any nuniber of them may be joined as défendants. 

G. Jurisdiction of Fédéral, Courts— Amount in Controversy— Suit for 1n- 

JUJUCTION. 

In a suit for an injunction the amount involved for the purpose of 
detennlning the jurisdiction of a fédéral court is the value of the right 
to be protected, or the extent of the Injury to be prevented, by the in- 
junction.1 

0. Injonction—Gbounds- Inadbquacy of Légal Remedy. 

A court of equlty has jurisdiction of a suit to enjoin wrongful acts 
by défendants where the complainant's légal remedy involves numerous 
actions against Irresponslble détendants, to recover small sums, in which 
the -damages would not be clearly susceptible of proof, and which, If 
sucçessfuC would not resuit in any praetical beneflt to complainant. 

7. Equity— RiGRT to Intokb Jurisdiction — Protection of Contbacts Aris- 
IHS Out of TJnlawful Combination. 

In a suit by a rallroad company to enjoin the défendants, who were 
ticket brokers, from dealing In spécial tickets issued by complainant 
on accovmt of the Pan-American Exposition, which were by their tenus 
nontransferable, it pppeared from the showing made on a motion for a 
prelimlhary Injunctlon that complainant was a member of a combina- 
tion known as the "Trunk Llne Association," formed by a number of 
rallrpadsoperating In différent states for the purpose of preventing com- 
pétition; that the passenger receipts of ail such roads were pooled and 
dlyidéd on an agreed basls; and that the spécial rates made on account 
of the Exposition werè flxed, and the terms of the tickets which were 
ttke basls of the, suit prescribed, by such association through Its passen- 
ger commlttee. UeU, that such combination was illégal, as In violation 

iJurisdiction as affected by amount in controversy, see notes to Auer v. 
Lombard, 19 C. C. A. 75; Shoe Co. v. Roper, 36 C. C. A. 459. 
110 F.-44 
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of the fédéral anti-trust law (26 Stat. 209), and that complainant could 
not Invokerthe aid of a ..fédéral coijrt of equity for the, protection of 
rlghts elalmed ùnder contraets whicn were the direct té»ult and évi- 
dence ofsueh unlàwful comblnatlon. 

In Equity. On motion for prèliminary injunction. 

Rogers, Locke & Milburn, for complainant. 

Roberts, Becker, Mesçer & Groat, L,aughlin & Ewell, Louis L. 
Ullman, and George F. Schultz (Tracy C. Becker and Louis Mar- 
shal, of counsel), for défendants, 

HAZEL, District Judge. The itijunctive relief of this court is in- 
voked by the complainant on the ground of diverse citizenship, and 
on the further ground that, by the wrongful and fraudaient action 
and threatened continuànce of the wrongful and fraudaient sale of 
spécial coach excursion tickets, account Pan-American Exposition, 
by the défendants, the complainant is damaged fâr iii excess of the 
sum of $2,ooo; The complainant is a citizen of Pennsylvania. The 
bill allèges that the complainant believes the défendants are citizens 
pf New York, A restraining order was heretofore allowed on the 
bill and accpmpanying afïidavits, with an order to show cause why 
an injunction pendente lite should not be granted. Sixty-one dé- 
fendants are proceeded âgainst, many of them under the name of 
John Doe. By the bill it is claimed'that the complainant railroad 
corporation is greatly wrpnged and dàmaged by the fraudulent and 
unlàwful acts of the défendants, who are railroad ticket brokers en- 
gagea in business at Buflfalo, N, Y. , After reciting that the com- 
plainant opérâtes a railroad for the carriage of passengers and 
frëight for hire between Hdboken, N, J., and Bùflfalo, N. Y., and 
branch liiie^ Cdiinecting With its main Une and varions other rail- 
road Unes with which it interchanges freight and trafïic, the bill 
allèges that there is now being held in the city of Bufifalo, within 
the jurisdictibn of this' court, the Pàn'-American Exposition; that, 
shortly before the opening of the Exposition, application was made 
by the officers therepf tp the compla-inant and other railway com- 
panies Connecting with it, to reduce ;their usual and prdinary rate 
6i fare chàrged for passenger transportation from points along their 
linés to Buffalo and retum tP the initial point. To this request, 
it is allegèd, complainant consèrited, and thereafter caiised to be 
sold at its various stations tickets for spécial round trips and excur- 
sions tô Bufïalo at greatly reduced rates. The bill further allèges 
that, in considération of such reduced rates, such tickets provide 
that the samejshall not be'tj^'ansferâble nor be valid or accepted for 
transportation in the hands of anyperson other thari the original 
purchaser; that the same shall be goodilor only a specified num- 
ber df days from the date bf. sale starripéd thereon, and before being 
presented for returii passage shall bè stànlpéd by a validating agent 
at Bufïalo not later than the day canceled thereon,^— that being the 
day on which said ticket shall be used for return to the initial point, 
and then to be used by continuouè' passage on the same train. The 
ticket hap printed on its face the words, "Spécial Excursion Ticket, 
Account Pan-American Exposition." The conditions as above set 
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forth are printed thereon, and the purchaser is required to subscribe 
to the following contract: 

"In considération of the reduced fare at wliicti tW^ ticket is sold, I. tlie 
purchaser, hereby accept and agrée to be governed by ail the conditions as 
stated In the above contract." 

It is further alleged that the New York Central & Hudson River 
Railroad Company and the West Shore Railroad Company, Con- 
necting roads, hâve issued lilîe tickets, vv'hich are good in part over 
complainant's road. The bill then allèges broadly that défendants 
are engaged as ticket brokers or ticket scalpers at Buffalo, and in 
the conduct of their business procure from the original purchasers, 
and other persons in many instances, the return portions of such 
tickets purchased by them from Bufifalo to the initial point, and that, 
when the same are procured, such tickets are sold to other persons, 
who, by falsely impersonating the original purchaser before the 
validating agent of complainant, and signing the original purchas- 
er's name to such ticket, are enabled to use such tickets for trans- 
portation over complainant's railroad. It is further alleged that 
défendants, by billboards and placards placed over and in front of 
their varions offices, give notice that they buy and sell such tick- 
ets at eut rates ; that they employ solicitors to intercept persons 
originally purchasing such Pan-American special-rate tickets, on 
their arrivai at Bufïalo, for the purpose of purchasing the return 
portions of such tickets, and that such tickets are disposed of to 
the traveling public; that the purchaser is instructed how to im- 
personate the original purchaser so as to escape détection. It is 
also charged that forgeries and other fraudulent and wrongful acts 
are committed by the défendants, the original purchaser of the 
ticket, and the purchaser from the défendants, for the purpose of 
hindering and impeding the complainant in its business, and to de- 
prive it of the sale of tickets at the regular and ordinary rate from 
Bufïalo to other points along its line, and to defraud it out of the 
amount of the fare which the person fraudulently using such ticket 
would otherwise pay for such transportation. It is also alleged that 
the défendants are pecuniarily irresponsible, that it is impossible 
for complainant to establish from which of the défendants fraudu- 
lent tickets are purchased, and that no practicable means exist by 
which the frauds of the défendants can be detected or prevented. 
The bill also allèges that the défendants, or many of them, are 
united in an association and band and conspire together to carry 
on the business of purchasing and disposing of said tickets, and 
that complainant's business is thereby greatly injured, and its earn- 
ings and profits lessened. At the time of the hearing on the motion 
to continue the injunction, 36 défendants appeared, by counsel, spe- 
cially, to object to the jurisdiction of the court. Other défendants 
appeared in person. The ground of objection is that a diversity of 
citizenship does not exist between complainant and many of the 
défendants. Affidavits of two défendants were read and filed, show- 
ing that they are citizens of the same state as the complainant. 
Affidavits of other défendants were also read and filed, from which 
it satisfactorily appears that such défendants are not citizens of New 
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yXqrk, The afiidavits: deny;mg diversity of citizenship , are, upon 
this application, treated as à plea to the jurisdiction of the court to 
granit tl^e provisipnal, rçlief sought. 

D'elençiants contend l^i) that.the bill cannot be dismissed as to 
any défendant not within the jurisdiction of the court without a dis- 
missal of ithebill as to ail défendants; (2) that the bill does not state 
a cause of action, either in law or equity, against any of the défend- 
ants; (3) that complaina:nt, is engaged in an open violation of the 
anti-trust, law of congress in maintaining in combination with other 
railroads a rate of fare to the Exposition and return to the initial 
point ; (4) that the bill ought to be dismissed on the further ground 
that its essential allégations and those of the accompanying afh- 
davits are made on information and behef, orby a person who has 
no actua.1 knowledge of the facts alleged. 

This application is based mainly upon the bill of complaint. The 
bill, however, is positive in many of its allégations, and being verified, 
may therefore be considered an affidavit as a basis for provisional 
remedy. Heçker v. Mayor, etc., 28 How. Prac. 212, and, cases cited. 
The défendants' counsel contend that the allégations of complainant's 
papers are not made in such a direct and positive mànner that the 
, writ of injunction may issue. An examination of the averments of 
the bill and the affidavits submitted convinces me, however, that this 
objection is untenable. I deem it quite uniformly settled by the 
courts of the United States and by the state courts, where the ques- 
tion has been considered, that a common carrier has a right to issue 
and sell tickets along and over its line or road at reduced rate of 
fare in considération of the purchaser's agreement to on his part con- 
form to conditions and s,tjpulations expreçsed by the ticket and fur- 
nished to the purchaser. The conditions to which the purchaser of 
complainant's ticket assented were, substantially, that the ticket 
ishpv'ld r|ot be transferred to another for use ; that the purchaser 
would présent the return i portion of the ticket for use within a speci- 
fied time; that he would affix his signature in the présence of the 
joint agent on the reverse side of the return portion on or before the 
day limited Jor return use. It wjas held in the case of Railroad Co. 
V. McConnell (C. C.) 82 Feâ. 65, that the right to make and issue a 
spécial form ol ticket, f,urnishing a reduced rate of fare, and thereby 
a,iding in a great public purpose, is fully recognized both at com- 
|npn law and by législation, and that the use of one of thèse tickets in 
violation of the contract by a person pther than the original pur- 
chaser is a fraud upon the common carrier. It follows that the right 
tp impose conditions upon its passengers in considération of the 
acceptance of a ticket at reduced fare carries with it a right to limit 
the ticket as totime, the train on which it is to be used, and to pro- 
hibit a sale and transferthereof to another person. Défendants ad- 
mit a right of limitation as to time, restrictions asto train to be used, 
and that a railroad company may require the ticket issued by it to 
be stamped. Théy insist, however, that, as the ticket is property, 
a prohibition of its sale is équivalent to depriving its owner of ac- 
quired property ; that he obtains by the purchase thereof an assign- 
able right, and also the right to authorize another to indorse his name 
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on the ticket whenever it is required by the contract of purchase. I 
cannot accept this view. No substantial reason présents itself why 
a purchaser of transportation from a common carrier in considération 
of the réduction of fare from the ordinary rate should not abide faith- 
fully by reasonable restrictions and limitations contained in the con- 
tract of purchase. While a person may obtain an assignable right 
in a railroad ticket, yet, when the right obtained is curtailed or limited, 
the purchasing party, assenting to the limitation for a valuable con- 
sidération, must hold his obligation as inviolate as he has a right to 
hold that of the railroad company. In considération of the price 
paid for the ticket the purchaser obtains the right of passage, and as 
well obHgates the common carrier to other responsibilities. Where 
a right of passage is obtained by spécial contract and at a reduced , 
rate of fare, carrying with it restrictions and limitations, the pur- 
chaser receives a considération which makes it obligatory on him 
to in good faith carry out his agreement. A violation of the contract 
of transportation by the common carrier lays it open to légal lia- 
bilities and conséquent remédies. The contract is binding on both. 
If the time in which a return part of the ticket may be used has lapsed, 
the purchaser of the ticket has failed to accept a right guarantied him 
by the contract. Failure to use the return portion of the ticket by 
him must be deemed his own voluntary act or neglect. The common 
carrier is required to transport the purchaser on his return without 
additional compensation. It may be required to provide for his use 
such comfort and conveniences as are usually allotted to the travel- 
ing public. This question was only recently before the Kourth de- 
partment, appellate division of the suprême court of New York. 
People v. Caldwell, yi N. Y. Supp. 654. Justice McLennan, speak- 
ing for the court, said: 

"We think the décision in the case of Feople ex rel. Tyroler v. Warden, 
15î N. Y. 116, 51 N. E. 1008, 43 L.. E. A. 264, 68 Am. St. Kep. 763, tmist be 
regarded as décisive of the proposition that it is not compétent for tho légis- 
lature to prohibit the purchase and sale of passage tickets over trans- 
portation Unes -when such sale is not in violation of any conti'act ruade 
with the transportation oompanies npon the sale of such tickets by them." 

This was a case brought before the court on appeal from a final 
order in habeas corpus proceeding discharging the relator from ar- 
rest. The relator was arrested for violating an act of the législature 
passed in 1901, which by its terms provided, in substance, that no 
person shall sell a passage ticket giving any right to a passage or 
conveyance upon any railroad train, unies s it be an authorized agent 
of the company running such train, or unless he has received a cer- 
tificate of authority therefor, in writing, from such company. The 
court followed a décision of the court of appeals (Tyroler v. Warden, 
supra) holding such a pénal statute unconstitutional. It will be seen 
that the appellate division limited its décision, and interpreted the 
décision of the court of appeals, to tickets issued over railroad Unes 
whenever such sale is not in violation of contractual obligations. 
It is clear that a limitation upon the use of a ticket as to time and 
its use by another than the original purchaser may be restricted 
and limited to the fair and true intendment of the contract. When, 
therefore, a subséquent purchaser of a ticket from a broker, who pur- 
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chased the ticket from the original purchaser, uses the same, he be- 
çpmes liable to the railroad fcompany wronged, in an action at law, for 
any idamage sustained. No obligation exists on the railroad rom- 
pany to transport a passenger holding such a ticket. Mosher v. 
Railwajr Co., 127 U. S. 390, 8 Stip. Ct. 1324, 32 L. Ed. 249. It is 
equally clear that the interférence of the ticket broker in induçing a 
person holding the return part of a ticket purchased by him from the 
railroad under spécial contract arrangements not to transfer or per- 
mit thé jise of such ticket by another person, in considération of the 
saie of sucîi ticket at a reduced rate of fare, in order to break the con- 
tract, is àttionable. Angle v. Railway Co., 151 U. S. i, 14 Sup. Ct. 
240, 38 1,. Ed. 55 ; Railroad Co. v. McConnell, supra. An examina- 
■ tion of the authorities convinces me that it is quite well settled that 
jurisdiction may be retained over défendants as to whom a diversity 
of citizehship exists, and.a dismissal of the complaint may, and in a 
proper case will, be permitted against défendants who are not found 
to be within the jurisdiction of the court, unless such défendants are 
indispensable to the entry of a decrëe against the remaining défend- 
ants, and when it may be done without préjudice. Horn v. Lockhart, 
17 Wall. 570, 21 L. Ed. 657; Ôxley Stave Co. v. Coopers' Interna- 
tional Union of North America (C. C.) 72 Fed. 695 ; Mason v. Dullag- 
ham, 27 C. C. A. 296, 82 Fed. 689; Grôve v. Grove (C. C.) 93 Fed. 
86s ; Smith v. OU Co., 30 C. C. A. 103, 86 Fed. 359. 

The .contention of counsel for défendants that the bill imperfectly 
and defectively charges fraudulent and wrongful acts by 61 défend- 
ants, rendering it impossible to separate any one of them or dismiss 
the bill as to any of them without injtiry and préjudice to the remain- 
ing défendants, is untenable. The défendants who are not diverse 
citizens from the complainant are not indispensable. 

The question now arises, can this proceeding be maintained against 
the remaining défendants, and by a single bill ? Thèse objections are 
removed by the language of Judge Clark in the McConnell Case, 
where the facts are similar to the case at bar, at page 75, where he 
says : 

"I thlnk the défendants may properly be Joined In one suit. Plalntlffs* 
business Is the subject-matter In each bill, and the rlght clalmed is exactly 
the same against ail the défendants. The Injury complained of Is tha s^ame, 
and iB beiiig infllcted by défendants In the same metbod and at the same 
time." 

The objection that the suit fails of jurisdiction because it is not 
shown that the défendants against whom the action may be continued 
hâve damaged complainant in a sum in excess of $2,000 is overruled. 
It has been frequently held that in a suit in equity, where an injunc- 
tion is sought, the amount in dispute is not the amount in contro- 
versy, but the value of the object to be gained by the bill. In the 
case of Humes v. City of Ft. Smith (C. C.) 93 Fed. 862, where an ob- 
jection was made to the jurisdiction of the court because the amount 
in controversy did not exceed the sum of $2,000, the court said : 

"Jurisdiction is not determlned In that "way. Jurisdiction Is determined 
by the value of the rlght to be protected, or the extent of the Injury to be pre- 
vented, by the injunction." 
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A court of equity will not require a pursuit of a légal remedy which 
foreshadows annoyance, accompanied by uncertain results and multi- 
plicity of suits, to recover smali sums from irresponsible défendants, 
where, as in this case, the damages caused by the alleged wrongful 
acts are not clearly susceptible of proof, and where the légal remedy 
that is afforded falls short of being complète and efficient. Railroad 
Co. V. McConnell, supra; Insurance Co. v. Clunie (C. C.) 88 Fed. 
167; Smith V. Bivens (C. C.) 56 Fed. 352; Smyth v. Ames, 169 U. S. 
466, 18 Sup. Ct. 418, 42 L. Ed. 819 ; De Forest v. Thompson (C. C.) 
40 Fed. 375. The complainant's papers, standing alone, disclose 
a proper case for the exercise of équitable relief. 

I now corne to consider a ground of objection to a preliminary 
injunction, not free from difficulty. I hâve given the subject most 
serions considération, and am conscious of the great importance and 
far-reaching effect that its décision involves. Défendants contend 
that the complainant, in determining on the reduced rate of fare for 
a round-trip ticket on its road during the continuance of the Pan- 
American Exposition at Buffalo, ending with October 31, 1901, in 
conjunction with other railroad Unes having facilities for transporta- 
tion of passengers over its road to Bufïalo, violated the provision of 
the act of congress of July 2, 1890, by which it is provided : 

"Every contraet, combination In the.form of trust or otlierwise, or oon- 
spiracy In restraint of trade or commerce among the several states, or with 
f oreign nations, is herehy declared to be illégal." 2fi Stat. 209. 

It appears from the affidavit of Mr. Lansing: That the complain- 
ant is a party to a combination which is engaged in pooling rail- 
road rates and in fixing fares for railroad transportation in order 
to avoid compétition betw^een the several Unes constituting the asso- 
ciation knoWn and distinguished as the "Trunk Line Association." 
This association has among its membership a constituted committee 
known as the "Trunk Line Committee." It is claimed that its mem- 
bership consists of the complainant and eight other railroad corpo- 
rations, citizens of différent states, operating in the Middle states. 
The Trunk Line Association acts through a trunk line passenger 
committee, which is composed of the gênerai passenger agents of 
the principal railroads operating in the territory reached by the sev- 
eral railroads which they represent. That the spécial Pan-American 
tickets referred to in the bill of complaint hâve been issued pursu- 
ant to such combination and conspiracy. That the rates and condi- 
tions of the tickets were previously arranged, and are a product of 
this combination organized to stifle compétition in railroad rates. 
It further appears that the complainant and other railroads in com- 
bination are pooling the first and second class passenger business 
of their respective roads upon an agreed division of the receipts. The 
représentative of the joint agency testifîed before the police court of 
the city of BufTalo in a proceeding brought against a ticket broker. 
It appears from his testimony, which is produced by the défendants, 
that the rates are fixed by the association, and that the complainant 
is a member thereof ; that he is employed by this association in con- 
junction with the Central Passenger Association. The défendants' 
affidavits and exhlbits hâve not been questioned or controverted on 
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theparfof complainant. They stand admitted, therefore, upon this 
appiicatioti fora continuance of the injunction. Défendants charge 
tttât Ihe very ticket which is the ground ot this application is the 
result and the évidence of an unlawful agreement between the dififer- 
ent raitoads composing the Trumk Line Association. This is not 
denied. The court cannot at thi? time pass upon the existence of 
this unlawful agreement, othèr than as it appears in the papers sub- 
mitted. Were this at final hearing, when ail the facts known to the 
cotnplaittant were divulged, the court might not be bound to seem- 
Higly protect the défendants in the pursuit of their nefarious prac- 
tices, for such they admittedly are. The défendants do not deny 
the charges of iVrongdoihg. A court of equity would therefore be 
bound to rajse îts arm in defeiise of a complainant sufifering wrongs 
which cotïldibfe properly righted by the exercise of its power. But 
can thé aîd of a fédéral tribunal be invoked to protect the complain- 
ant in the issuance of a ticket over its railroad, which, as far as it 
appears to thé fcdurt, is the culminationas well as the évidence of 
an agreeriient between railroad corporations specifically forbidden 
by an act of congress which has been sustained by the suprême court 
of the United States? U. S» v. Trans-MiSsouri Freight Ass'n, i66 
U. S. 290, 17 Sup. Ct. 540, 41 h. Ed. 1007; U. S. V. Joint Traffic 
Ass'n, 171 U. S. 505, 19 Sup. Gt. 25, 43 L. Ed. 259. The complain- 
ant contends that this charge made by the défendants does not avail, 
as the wrongdoiriç, if any exists, does not relate to the subject- 
matter. I am not convinced as to the soundness of this contention. 
Can the railroad complainant conspire unlawfuUy to fix rates, and 
then come into a court of equity and invoke its aid tô protect those 
rates which are represented by the ticket presented to the court, and 
which is wrongfully used by the défendants ? The evil practice which 
stands admitted by the papers is the very practice in which the court's 
protection is itivoked. As was well said in Insurance Co. v. Clunie 
(C.C.)88Fed.a7o: 

"The maxfin th'at he who cornes Into equity must come with clean hacds 
hâs Its liiQîtatlons. It does not apply to every nnconsclentlous act or inéqui- 
table conduct on the part, of the complainants. The iuequlty which deprives 
a SAjitor of a fl^t.to justice Jn a court of equity is not gênerai iniqultous 
cpnâuct, uncpnnected with the act of the défendant which the cotnplaining 
pàlrty States as his grounâ or cause of action, but it must be evil practice or 
wtflibg conduct M the particular matter or . transaction in respect to which 
Jiidicial protection çt redress Is sought" 

Seè, also, Beach, Mod. Eq. Jur. 14-16; Pom. Eq. Jur. 397, 398; 
Beck V. Real Èstaté Co., 12 C. G. A. 497, 65 Fed. 3Ô; Weiss v. Her- 
lifay,. 23 App. Div. 608, 49 N. Y. Supp- 81; Sinsheimer v. Garment 
Workers, 7} Hùn, 215, 28 N. Y. Sujjp. 32r. 

In the Sinsheiiner Case an injunètion was sought by plaintififs, who 
Were a combination of cldthing mianufacturers formed for mutual 
proteètton from tjie demands for higher wages of their employés, 
wno wfefe also orgànized for protection aiid for advancing their wages. 
Tlie court said i 

"TInder the clrcumstances disclosed by the papers In this case, if the dé- 
fendants were guilty of any violation of law, the plalntifCs were certainly 
équally impllcated, and under this condition of affairs It is difflcult to see 
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how they would hâve a right to the intervention of a court of equity. In 
dealing with questions of thls nature the court sliould be stuiilons to see 
that tlie riglits of ail parties are protected, and that the f orms of law should 
not be permitted to be used on behalf of one party agaiust another, when 
the party seeking the intervention of the court has been eudeavoring to 
secure his ends by means sîmilar to those which he seeks to enjoin on the 
part of his antagonist." 

The wrongdoing of complainant, admitted by the papers, is not 
recnote. It has given birth to the combination whose tickets hâve 
been wrongfiilly diverted by the défendants. This court has no sym- 
pathy with, nor would it lend its aid wiliingly to, those indulging in 
practices admitted by the défendants. But, sitting as a court of eq- 
uity, it is bound by those rules which are the very foundation of that 
branch of our jurisprudence. The complainant does not corne before 
the court with clean hands in the transaction complained of. The 
court can, therefore, not grant it équitable rehef upon the state of 
facts before it at this time. The complainant must therefore be rel- 
egated to its remédies at law, and th& injunction vacated. Let an 
order be entered accordingly. 

On Rehearing. 
(October 14, 1901.) 

Motion for reargument on notice to défendants was heard by me 
September 30, 190 1. Affîdavits were read in behalf of complainant, 
denying the charge of violation of the anti^trust act, the alleged 
pooling of business, and the apportionment or division of money 
received by various railroads for sale by them of reduced-rate Pan- 
American tickets. Défendants, in reply, read additional affîdavits, 
corroborative of their charge of iniquitous conduct by the complain- 
ant with respect to the tickets in question. Answers in behalf of 38 
défendants were served and filed, denying the commission of the 
wrongful acts charged in the complaint. 

Important and difficult questions of law are involved in the déter- 
mination of this motion. A disposition of it on the affidavits pre- 
sented may fail of having the facts carefully examined and deliber- 
ately heard. The original motion for injunction was denied, for the 
reasons stated in the opinion of the court fîled August 26, 1901. The 
Pan-American Exposition, on account of which the reduced-rate 
ticket was issued by the complainant and other roads associated with 
it, will close its gâtes on October 3ist, — within 17 days. It is doubt- 
ful whether the necessity for immédiate protection from alleged 
wrongful acts now exists. Inasmuch as the défendants hâve read 
additional afifidavits and filed an answer corroborative of the charge 
of the existence of a combination in violation of law, the issues now 
raised ought not at this time to be disposed of summarily. 

Motion for reargument denied as to défendants who hâve appeared 
and answered. Défendants who hâve not answered, of course, may 
be proceeded against in accordance with the ordinary rules of equity 
procédure. 
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QTIS,,STEfflfc 00., Liiplted, i', LOCAL tWION NO. 218, OP OLEVBLAND, 
6Hï6i;OJ' IEQNiàOLt>ERS^ UNION OFNORTH AMERIOA et aL 

(Circuit Ûourt, N. D. Ohlo, E. D. July 9, 1901.) 

No. 6,220. 

1. Ihjunction— Labob Strike— Unlawïul Inibrpbbknck vtith Emplotkk's 

busikbbs. ' 

The tel!? gçveming courts requires them to exercise strict care. In the 
issuanceof injunctlons, to respect and protect the légal rlghts of those 
agaïlnst whpm they are dlrected; and by analogy, and for stronger rea- 
6on, tiiè law wlll not cotintenahce the action of members of a labor 
orgaiiTzation, who are on a strlke, agalnst thelr employer, in assuming 
to issue and enforce an ediçt that such employer shall not be permltted 
to o'perate hls plant, and that nonunlon men shall not be allowed to 
enter hls epiployment. Such action Is, in efCect, the issuance by a self- 
constltutéd tribunal of an injunctlon unknown to any recognized law, 
and which no court would haVe authorlty to grant; and It is the clear 
right and duty of a; court, OJJ proper application therefor, to prevent by 
injunctlon the attempted enforeement of such an order by the use of 
force or a show of force. 

2. Samb— Maintenance of Piokbts— Intimidation of Wokkmbn. 

A labor union, whose members are on a strlke, has no lawful rlght to 
maintaln an organized force of plckets around the works of the former 
employer for the purpose of preventing by force the opération of such 
works, or of intimldating nonunion men, and preventing them from 
enterlng or leavihg such works by a show of force; and the fact that 
' for months, during ail of iwhlch time such plckets hâve been malntalned, 
the nonunion workmen employed in the plant bave either remained In 
the works or Içft and retujmed to them only under the protection of 
guards Is évidence that intimidation, if not actual force, has been em- 
ployed, and that such is the purpose of malntalning the picket; and a 
court of equlty is authorized to enjoln ita further maintenance as an 
unlawful interférence wlth the rlghts of both employer and workmen. 

In Equity. 

Sqaire, Sanders & Dempsey, for complainant. 
Foran, McTighe & Baker, for défendants. 

WING, District Judge (orally). , It will be unnecessary, at this 
time, to go pver ail of the récitals and allégations of the bill. It 
contains charges that the défendants, Local Union No. 218 of the 
Iron Molders' Union of North America, and certain individuals 
named as défendants, who are said to be members of that union, 
and others whose names are not known, hâve attempted by varions 
means, including the establishment and maintenance of "pickets," 
to ipterfere with the opération of the complainant's mill, and with 
its employment of men disapproved by the défendants, and it is 
aiso alleged that violence and riotous acts hâve accompanied thèse 
attempts. The answer dénies that. any violence has been commit- 
ted by the défendants, and sets up as a défense, at considérable 
length, a history of what is called the "old strike," which com- 
menced in July, 1900, and allèges that some agreement of settle- 
ment of that strike was made, and that such agreement of settle- 
ment was broken by the complainant, and that a new strike was in- 
stituted about April ist of this year. Affidavits are filed by the com- 
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plainant, in which are described instances of violence of récent 
dates — one occurring on the 6th of April — in the neighborhood of 
the complainant's plant, and several of the défendants are named as 
having been engaged in thèse disturbances. It is also stated in 
the affidavits that violence has been perpetrated by some of the 
défendants npon some of the molders now employed by the com- 
plainant, and upon their guardians, or spécial policemen, hired to 
protect them. Some acts of violence are described in thèse affi- 
davits as occurring as recently as the 2ist of May last, and certain 
individual défendants are named as having been engaged therein. 
It is also alleged in thèse affidavits that threats hâve been made by 
unknown people at a boarding house at which some of the em- 
ployés of the complainant lived. Counsel for the défendants hâve 
correctly stated that, so far as any individuals hâve been named 
as having been engaged in thèse acts of violence and riot, such in- 
dividuals, with the exception of two, hâve filed affidavits that they 
know nothing of the doings described, and that they are not guilty 
of the offenses charged. Whatever the truth may be upon the dis- 
puted question as to whether actual violence was indulged in by 
the défendants, or some of them, it appears from affidavits filed by 
the défendants, and it is practically an agreed fact in this case, that 
"picketing," so called, has been employed, as a means of carrying 
eut its purposes, by the défendant association, during ail of the first . 
strike, or what is called the "old strike," as also during the second 
strike, which has been in existence since April ist; and that such 
picketing was suspended for some weeks, during the tirae when it 
was supposed an agreement had been arrived at between the strik- 
ing molders and their employer. Counsel for the défendants hâve 
gone into a somewhat lengthy history of the writ of injunction, with 
a view of impressing upon the court the great care that should be 
exercised by the courts in the use of the writ as a remedy. It is 
peculiarly appropriate, in the analysis of thèse strike cases, to con- 
sider the great power which the jurisdiction to issue this writ con- 
fers, and the strict boundaries which should confine its use, because 
the beginning of ail this trouble was the attempt of the Iron Mold- 
ers' Union, No. 218, without the assistance of a court, to enjoin 
the complainant from operating its plant. That injunction was at- 
tempted to be enforced, not only against the complainant, but 
against ail nonunion molders; and its terms, as addressed to the 
complainant, were, in substance, "You must not proceed with your 
business and the opération of your plant unless you comply with the 
conditions which we hâve imposed ;" and, as to the nonunion mold- 
ers, "You shall not work for the Otis Steel Company." It would 
not be claimed for a moment that there has ever existed any au- 
thority in the défendant to so issue its edicts against either the com- 
plainant or the nonunion molders. The assumed right to thus 
dictate to others may be referred to an unfounded notion on the 
part of this molders' union that it and its members are the exponents 
of some higher law than that which may be administered by courts. 
It would not be urged for a moment that this molders' union, or its 
members, could hâve rightfuUy obtained from any court the injunc- 
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tioii àgainst the Otis Steel Company and the nonunion molders, 
which, in the course of this Strike, has been attempted to be en- 
forced. If, from the history of the writ of injunction, it can be gath- 
ered thât courts should exercise great care in its use, it foUows with 
more force that a self-constifuted body of men, deriving no au- 
thority from recognized law, should not be permitted to originate 
edicts for the government of others, and attempt to enforce them 
by any means whatsoever. 

Now, What are the means, in analogy to contempt proceedings, 
by which this self-constituted court has attempted to enforce its in- 
junction? ' The one admitted thing is the establishment and main- 
tenance of a System of picketing, Whether this picketing has been 
accompariiéd with violence or not we need not consider. It certainly 
was one of the means used by this défendant organization to en- 
force its mandate. While picketing may not be an occasion of war, 
it certainly is an évidence that war exists, and the term is appro- 
priately borrowed from the nomenclature of actual warfare. This 
System, Constantly kept up, in its nature leads to disturbance, and 
has a tendency to intimidate. That it is used by the défendants as 
a means of enforcing their unauthorized mandate, and that it ac- 
companies the utterance of it, is an admission by the défendants that 
it will prove effective in enforcing such mandate. It is therefore a 
violation of the rights of this complainant, and of ail nonunion men, 
or of any and ail men whochoose to work in disobedience to the 
orders of this défendant union. Behind ail law there is necessarily 
force. The orders and judgments of courts would otherwise be 
futile. Behind the order made by this union is the tacit threat of 
ehforcement by appropriate means. One of the actual means used, 
and admitted, has been the constant and regular attendance of pickets 
about the plant of the complainant, with short intermission, for a 
period of a year. It has been said in decided cases a sufficient num- 
ber of times to dispense with this répétition, and it is known to every 
one, whether he belongs to a union or not, or who has had under 
considération any of thèse contests between employer and employé, 
and their efïeCt upon social life, that it lies at the bottom of every 
idèa of just goyernment that each man has a right to use his life 
and his ability to labor undisturbed by any interférence whatsoever, 
so long as he does not, in the exercise of that right, disturb the 
right of ahy other man to do the same thing. There are at the 
fOuh'dàtioh of ail labor orgânizations, as there are at the foundation 
of religious organisations, and ail the innumerable other forms of 
sociât orgânizations, certain ideas peculiar to each ; and there is an 
undoubted right in the members of such orgânizations to promulgate 
their théories by reason, logic, argument, and the persuasive influence 
of those peaceful weapons, to the end that other men may be brought 
to think as they do. When that persuasion has been accompHshed, 
the men persuaded may évidence such fact by joining the organiza- 
tion whose principles and théories they hâve come to believe. Thèse 
unions havé a perfect right, whether they are sound in their beliefs 
or not, to beHeve as they do; and the members thereof would be 
the last to admit that any other body of men had a right to com- 
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mand and coerce them into the observance of other beliefs. They 
hâve, as I hâve stated, a perfect right to entertain thèse beliefs, and 
to promulgate them ; but they must not attempt to force them upon 
any one else by physical démonstrations. It is certainly true that 
this System of picketing, although it may not hâve been accompanied 
by violence on the part of those who hâve served as pickets, has and 
will do injury. It appears from afifîdavits iiled that the complainant 
employs 500 or 600 men, 50 or 60 of whom are molders ; that it 
pays to thèse molders extraordinary wages in the vvay of bonuses, 
thèse bonuses varying from three to five dollars per day; that it 
has hired men to accompany the few molders who hâve left the 
Works while going to and from their homes; and that opportunities 
to sleep within the works hâve also been furnished, so that the men 
engaged as molders, with few exceptions, hâve stayed within the 
works, day and night, for a period of at least six months. Ail the 
employés of the complainant, other than molders, hâve gone to and 
from their homes in the usual way, apparently uninfluenced by any 
fear of injury. I cannot imagine a company resorting to thèse 
extraordinary expenses and pains without there was some cause; 
nor can I imagine the individual molders submitting to be thus con- 
fined unless intimidation of some sort had influenced them. This 
State of things is évidence of a higher character, in deciding the issue 
as to whether or not picketing tends to intimidate those against 
whom it is directed, than the statements in afïidavits fîled by the 
individual défendants to the effect that no means of intimidation hâve 
been used. 

It is admitted that this system of picketing has existed at the 
instance of the défendants. It is, in a way, admitted that picketing 
is a means of enforcing the edicts of the défendant union, because 
it has been used in, connection therewith. It goes without saying 
that this means would not hâve been used unless it were thought to 
be effective in some way. The only way in which it could be ef- 
fective would be to produce in the minds of the nonunion men who 
hâve been employed against the wislies and orders of the union a 
feeling of fear that the menacing eye of this numerous organized 
body of men composing the union was upon them for some purpose 
not friendly; that watch was being kept to learn not only who came 
out, but when they might come out; that such espionage meant that 
the pickets were présent for the purpose of waiting until some one 
should come out. The absence of violence may be explained by the 
fact that the nonunion molders did not come out of thèse works 
except at rare intervais, and then usually in considérable numbers. 
In this case there is proof of injury and interruption to the business 
of the complainant by the acts of the défendants, and it is not a 
departure from the line of decided cases to grant the injunction 
prayed for. No harm can resuit to the défendants by the granting 
of the injunction, except that they will be deprived of what they ap- 
parently conceive to be their right to enforce the unauthorized in- 
junction which they themselves hâve issued. It has been said in an 
éloquent and learned décision that it cannot too soon be learned, 
and learned thoroughlyj that, under this government at least, freedom 
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of action,,so long as a mai^ dpes not interfère i/vith the rights of oth- 
er^, will be protected and maintâined; and that it is unlawful for any 
rnari;ito dictate to another what his conduct shall be, and to attempt 
to enforce such dictation by any form of utidue pressure. Nor must 
intitnidation be disguised in the assurned character pi persuasion. 
Persuasion, too emphatîc or too long and persistently çontinued, may 
itself becbme a nuisance, and its use a form of unlawful coercion. 
The injunction will be aîlowed, substantially as prayed for. 

I am asked by counsel for the defeiadants just what is meant by 
"picketing," : ^ I think thèse défendants know what "picketing" means, 
as they hâve inaugurated it. It is the estaWishment and maintenance 
of an organized espionage upon the works, and upon those going to 
and frora them. 
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No. 768. 

1. PABtiEa— RiôtJLATioN op Watbb Rates— StriTS to Test Validitt of Or- 

DINANCE. 

A suit by a company furnlshlng water, approprlated under tlie laws 
of Califomla, to eonsumers, for irrigation and other purposes, to test 
the Talidity of rates flxed by a board of supervlsors as réquired by stat- 
ute, is properly brought agâlnst the bpard, whlch, as representlug the 
public generally in the matter, is autborized to défend In behalf of ail 
parties Interested. 

2. Watek— Régulation oi' Rates— Califoknia Statuts. 

Under Act Cal. March 12, 1885, requirlng boards of supervlsors, on 
pétition of 25 Inhabltants who are taxpayers of the county, to fix maxi- 
mum rates at -which any ^ person, company, or corporation may sell, 
rent, or distrlbute water approprlated fbr the purpose under the laws 
of the State, the valldlty of an ordlnanee flxing such rates Is not afCected 
by the fact that the petltloners were not eonsumers of water from the 
company furnlshlng the sàmes. nor that they were procnred to signthe 
pétition by eonsumers who dld not désire to beccîme petltloners, because 
of the possible effect such action mlght hâve on their rights In pending 
litlgation with the company. 

& Saue— Reasonableitess of Rates. 

In exerclslng the power delegated by the statute of Califomla to 
boards pf supervlsors to flx maximum rates of compensation to be 
chargea to eonsumers for water approprlated for salé under the laws of 
the State, the question Of the reasonablehess of the rates Hxed Is prl- 
marlly one for: thé détermination of the boards, and the courts are not 
authorlzed to interfère wlth the enforcement of rates so established un- 
less they are so plainly apd palpably unreasonablp as tp make their 
enforcement équivalent to the takihg of pi-lvate property for public use 
without just colnpensatioiii 

4. Samb— BaSis p6k Fixing Rates— Value of, Plant. 

Act Cal. March 12, 1885, makes it the duty of boards of supervlsors, 
on petitipn, to flx maximum rates whlch may be charged to eonsumers 
for water -by persons or cocjpaiiles appropriatlng the same. It provides 
that the boards "shall estiniate, as nearly as may be, the value of the 
canals, ditéhey, flumes, water chutes, and ail other property actually 
used and' uséful to the appropriation and furnlshlng of such water," 
belonging tP the person or corporation whose franchise shall be so reg- 
ulated and controUed, and their annual reasonable , expenses, and for 
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that purpose may reqnire the attendance of wlinesses and the produc- 
tion of books and accounts; that In tolng such rates they shall, aa 
near as may be, so adjust them that the net annual recelpts and profits 
of the persons or companles so furnlshing water shall not be less than 
6 nor more than 18 per cent, "upon the sald value of the canals, dltches, 
flumes, chutes and ail other property actually used and useful to the 
appropriation of such wa:ter." It also provides for a readjustment of 
the rates flxed, on pétition, to take effect at any time after one year. 
Eeld, that such act does not make the cost of the plant used In appro- 
prlatlng and furnlshing water the test of Its value for the purpose of 
fixlng rates, but requlres such rates to be based upon Its actual value 
at the tlme, as determlned by the board, notvcithstanding a further pro- 
vision that the cost of extensions, enlargements, and other permanent 
Improvements shall not be Included as a part of operating expenses, 
"but when accompllshed may and shall be Included In the présent cost 
and value of such work." 

6. 8aMB— DETERIORATION OF PlANT. 

The fact that a board, In flxlng rates under such statute, made no 
allowance for the détérioration of the plant, does not authorize a court 
to déclare the rates flxed unreasouable, although such fact of détériora- 
tion should properly be taken into considération, slnce the court can con- 
slder only the final resuit of the board's action as embodled in the ordi- 
nance, and not the processes by whlch such resuit was reached. 

In Equity. Suit to enjoin the enforcement of rates established by 
the board of supervisors of San Diego county, Cal., to be charged 
by complainant for water furnished to consumers for irris:ation and 
other domestic purposes. 

For former opinion, see 89 Fed. 274. 

Works & Lee and Works & Works, for complainant. 

A. H. Sweet, T. L. Lewis, and A. Haines, for défendants, 

ROSS, Circuit Judge. The complainant is a corporation of the 
State of Maine, having succeeded to the rights of a Kansas corpora- 
tion of the same name in and to the property described in the bill, 
the object of which is to obtain a decree annulling certain water rates 
established by the board of supervisors of San Diego county. To a 
clear understanding of the case, it is necessary to refer to certain 
prior suits, in which the predecessor in interest of the présent com- 
plainant was involved, one of which was a suit brought against the 
city of National City to set aside a certain ordinance fixing the rates 
at which the San Diego Land & Town Company should furnish that 
city and its inhabitants with water for domestic purposes and pur- 
poses of irrigation. San Diego Land & Town Co. v. City of Na- 
tional City (C. C.) 74 Fed. 79. It was there shown — what is partly 
shown in the présent record — ^that the chief object of the land and 
town Company was the acquiring of land, and the subdividing and 
selling of it for profit. In pursuance of that purpose the complain- 
ant did acquire large tracts in San Diego county in what is known 
as the "Sweetwater Valley," in Chula Vista, and in National City, 
ail within the boundaries of the National Rancho, and in the Otay 
Valley, adjacent to that rancho on the south, and in the territory 
known as the "Ex-Mission Lands," adjacent to National City on the 
north, aggregating many thousands of acres. Almost ail of the lands 
were dry, and in their natural condition were of but little value. 
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PriijCÎpally for the purpose of adding tt» their value and ol enabling 
the compatly to; sell them to advaiitâgé, thé complainant in the years 
ï8Ç6^ àHd t887 àppropriatéd, .l?ndçf and by virtue of thé constitution 
ând l^ws ôî Câlifornia, theVvàters oftlie stream known as the "Sweet- 
water River," andj for the ;purpose ofi impounding thoèe waters, in 
order that it might distribute and sell them in connefction with its 
lands, and likeWise distribute anjl sfiU them to qther landowners and 
individuals within their flow, fôr' plirppses of irrigatiopahd domestic 
and other benefÎGial uses, proceededto construct-acress the bèd of 
the stream a large dam known as the "Sweetwater Dam." Cohïiect- 
ing therewith the complainant côttstructed asystem of main and 
latéral pipes, calJed "Pipe System No... I," froni which it commenced 
to serve the cohsûmers of water in February, 1888. As- constructed, 
pipe System No. i covered a large territory, much the larger portion 
of which was owned by the company. Its Chula Vista tract, con- 
sisting of about 5,000 acres, it laid out and platted iil blocks of 40 
acres each, and subdivided those, blpcks in lots of 5 acres each, to 
each of which its pipes were ejxtended. National City embraces 
about 3,375 acres of land, of which about 833 are laid out into 6,691 
town lots, of which the complainant in January, 1887, owned 2,849, 
and of the remaining acreage the complainant then owned 685 acres- 
When thè city ordinance involved in the case of San Diego Land & 
Town Co. V. City of National City was enacted, the complainant still 
owned 2,671 city lots, and owned about the same acreage within the 
city. The total population of National City was thèn about 1,300, 
and the aggregate number of acres thèn undér irrigation within the 
city limits was abOut 747. ITie.complainant's main and latéral pipes 
were laid in the streets of the city by virtue of a franchise granted by 
its authorities pursuant to the provisions of section 2 of article 14 
of the constitution of the state of CaKfornia, which déclares : 

"The right to collect rates or compensation for the use of waters suppUed 
to any county, city, and coupty, or town, or the inhabitants thereof, ia a 
franchise, and eannot be exercised exçept by authorlty of and in the manner 
prescribéd by law." 

The pipes were so laid as to reach the lots and farming lands of 
the company within the city, as well as the lots and farming lands of 
others therein, and were extended through the city to supply a por- 
tion of the lands to the north, a part of which Were owned by the 
company and a part by third persons. The pipes ofthe company's 
System No. i were also so laid as to supply water to the land and its 
inhabitants adjoining National City on the south, mtich of which land 
was owned Éy the company, and much of it by other persons. As 
the territory covered by the pipe System was then, and indeed yet is, 
very sparsely settled, it is manifest that it was laid for the purpose 
pf attracting the purchase and settlement of the lands, and in antic- 
ipation of a future demand for the water, and was far in advance 
of the then demand for it. Naturally and necessarily in carrying 
into exécution those objects a greatdeal of money was expended by 
the company. The testimony on behalf of the cojtiplainant in the 
National City Case was, and the testimony on behalf of the complain- 
ant in the présent suit is, to the effect that in acquiring the water and 
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réservoir System, and in putting in the dam and system of pipes nec- 
essary to supply consumers thereunder with water, the Company ac- 
tually expended $1,022,473.54. The Company subsequently con- 
structed another System of pipes, called "Pipe System No. 2," at a 
cost of about $65,000, for the purpose of relieving the pressure upon 
its System No. i, and thereby to increase its efificiency, and to supply 
lands not reached by that System. From at least as early as the com- 
pletion of its pipe System No. i the original company, by public ad- 
vertisement and otherwise, offered and held its farming and orchard 
lands and its lots in National City for sale, representing the water of 
its System to be piped to and over its lands and lots, and up to De- 
cember r8, 1892, represented that an abundance of water would be 
supplied to purchasers of such lands for their irrigation at the rate 
of $3.50 per acre per annum, and for city lots in ample quantity and 
at cheap rates. Under those représentations it sold a large number 
of acres of farming and orchard lands in separate tracts and widely 
scattered, to ail of which purchasers it furnished water for purposes 
of irrigation at the rate of $3.50 per acre per annum. And it also fur- 
nished water for purposes of irrigation to various other persons 
whose lands are witbin its flow at the same rate of $3.50 per acre per 
annum. But commencing with December 18, 1892, and extending 
to February, 1895, the company demanded of ail consumers of wa- 
ter, other than those to whom it had furnished water for irrigation 
prior to that date, the sum of $50 per acre, where water is required 
for purposes of irrigation, in addition to the annual charge, for what 
it denominated a "water right"; and thereafter it demanded $100 
per acre, in addition to the annual charge, for a so-called "water 
right" for irrigation purposes from ail persons other than those to 
whom it had furnished water for those purposes prior to December 
18, 1892, One of the objects of the suit against National City was 
the establishment of the validity of the claim of the company to ex- 
act_ a sum of money in addition to an annual charge as a condition 
on 'which àlone the company would furnish consumers with water 
for irrigation purposes other than those to whom it had furnished it 
for such purposes prior to December 18, 1892 ; and the contest that 
arose between the consumers and the company over that charge, and 
the refusai of the municipal authorities of National City to allow the 
charge in respect to acreage property within the city limits, was one 
of the principal causes of that suit. This court decided against the 
validity of the exaction for the so-called "water right," and also held 
that the rates established by the city couçcil were not so low as to 
justify the court in interfering with them on the ground that they 
amounted to the taking of the company's property without just com- 
pensation. On appeal to the suprême court the judgment hère given 
was affirmed; the suprême court, however, not finding it necessary 
to détermine the question as to the validity of the exaction for the 
so-called water right. 174 U. S. 739, 19 Sup. Ct. 804, 43 L. Ed. 1154. 
Some time after the bringing of the suit of San Diego Land & Town 
Co. V. City of National City, the property of that company passed 
into the hands of a receiver, who during the course of the adminis- 
110 F.— 45 



706 no FEDERAL REPORTER. 

tratio»:of his trust raised the rates at which water had theretofore 
beeij furtïished to the consumers for irrigation purposes from $3.50 
to $7 per âçre per annum; and that action on his part gave rise to 
thig; H'ti|fatî(in involved in the suit of Lanning v. Osborne, brought in 
ârid decidediby this court, and reported in 76 Fed. 31g. In that case 
the validity of the exaction of money for the alleged water right as 
a condition procèdent to the furnishing of water by the company for ' 
the purposes of irrigation was again considered, and decided by this 
court as before; and there was also involved and determined by this 
court the question as to whether the company was estopped from 
changing: the rate, and the further question of power on the part of 
the compati}^ to fix a reasonable charge for the furnishing of such 
water in the absence of any action under the act of the législature of 
the State of Câliforniâ approved March 12, 1885, entitled "An act to 
regulate and control the sale, rental, and distribution of appropriated 
water in this state, other tlian in any city, city and county, or town 
therein, and to secure the rights of way for the conveyance of such 
water to the places of use." St. 1885, p. 95. That décision of this 
court was also under review by the suprême court on an appeal from 
its judgment dismissing a bill filed for the review of the décision, and 
resulted in the affirmance of the judgment hère given ; the suprême 
court, however, again finding it unnecessary to décide the question 
as to the validity of the exaction for the so-called water right. Os- 
borne v. San Diego Land & Town Co., 178 U. S. 22, 20 Sup. Ct. 
B60, 44 L. Ed. 961. A similar ruling was made by this court in re- 
spect to the so-called water right in the cases of Mandell v. San Diego 
Land & Town Co., 89 Fed. 295, and Souther et âl. v. San Diego 
Flume Co., not reported. On appeal from the judgment of this court 
in the last-mentioned case the circuit court of appeals for this cir- 
cuit reversed the judgment, and held valid a contract exacting $9,000 
as a condition précèdent to the right of a consumer to use water that 
had been appropriated, under and pursuant to the provisions of the 
constitution of California of 1879, and of the statutes of the state 
passed in pursuance thereof, for sale, rental, and distribution, in ad- 
dition to the legally established rates for its use. Flume Co. v. 
Souther, 32 C. C. A. 548, 90 Fed. 164. But the court of appeals 
subsequently granted a rehearing of the case, which was pending at 
the time the suprême court of California decided the case of Irriga- 
tion Co. v. Park, 129 Cal. 437, 62 Pac. 87, after which the circuit 
court of appeals again decided the appeal in the case of Flume Co. 
V. Souther, and réaffirmai its former ruling, saying in its opinion 
(44 C. C. A. 143, 104 Fed. 706), among other things, that the ques- 
tion had been set at rest by the décision of the suprême court of 
California in the case of Irrigation Co. v. Park. Although that case 
seems to be generally regarded as sustaining the validity of such ex- 
actions for the right to use water appropriated under the provisions 
of the constitution of California of 1879, and of the statutes of the 
state passed in pursuance thereof, a référence to the case as re- 
ported fails to show that any such point was involved. The facts 
upon which the décision was based are set out in the opinion of the 
court, at page 439, 129 Cal., and page 87, 62 Pac, as follows : 
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"The respondent ia a corporation organized In February, 1871, for the 
purpose of straightening, improving, etc., the natural channel of Klngs river 
and its branches, and taking water therefrom by means of canals and dltches 
for varions bénéficiai lises, and, among others, for the disposition of the 
waters, and 'collectlng annnal rents and charges therefor.' On March 28, 
1892, respondent and one B. B. Perrin executed a written instrument, which 
was duly acknowledged by the parties, and was reeorded on the 31st of 
the same month. Plalntlff's canals and dltches run through an agricultural 
région, and do not fiirnish water within any city, town, or municipality. 
The covenants of thls instrument neeessary to be mentloned hère are as fol- 
lows: The respondent, in considération of a certain sum of money then 
pald It by Perrin, covenanted to furnlsh to the latter from Its main canal, 
or from a branch thereof, ail the water that may be required for the irriga- 
tion of a desei'ibed pièce of land then owned by him for a certain number 
of years, commencing May 28, 1892, 'not exceeding at any time one cubic 
foot per second.' The respondent agreed to put a suitable gâte In the bank 
of the canal at the most convenient point for the conveyance of water to 
Perrin's land, and Perrin agreed to construct a ditch from the gâte to his 
land at his own cost, etc. Perrin agreed that he would not use the water, 
or permit it to be used, on any land other than that described in the instru- 
ment, and would not permit it to run to v^aste, and would provide means 
to carry any surplus water back to the respondent's canal. It was declared 
that the water to be thus furnished was intended to be an appurtenance 
to and to run wlth the land, that the right thereto was to be transférable 
only with the land, and that respondent was to be bound by the instrument 
only to subséquent owners of the land. Perrin covenanted for himself, his 
hoirs, assigns, and successors in interest, for the payment annually to re- 
spondent of the sum of one hundred dollars on the Ist day of September of 
eaeh of the years mentioned. It was agreed, also, that respondent might 
make a number of similar contracts with other persons, and that, if at any 
time the aggregate quantity of water should be insufflcient to supply ail 
the eontractors, Perrin and each of the others should reçoive his proportion- 
ate share. It was declared that the covenants of Perrin should run with 
and 'bind the land.' " 

It will be readily seen from the facts thus stated that there was 
nothing to show that the appropriation of the water there in question 
was made under and by virtue of the provisions of the constitution 
of Cahfornia of 1879. O^^ the contrary, the imphcation is strong, 
from the fact that the respondent corporation in that case was organ- 
ized in February, 1871, for the purpose of appropriating water from 
Kings river for sale, that the appropriation was made long prior to 
the adoption of the constitution of California of 1879. -^"d that the 
court must hâve understood such to hâve been the fact would seem 
to appear from its référence to the well-known history of the state, — 
that from its foundation the waters pertaining to the public lands of 
both the fédéral and state governments hâve been appropriated, used, 
and sold for mining, agricultural, and other useful purposes, which 
appropriation and use were from the beginning encouraged, recog- 
nized, and sanctioned by the législature of the state, by its suprême 
court in numerous cases, and subsequently by the législation of con- 
gress and by the décisions of the suprême court of the United States. 
Ail of this was abundantly shown in my dissenting opinion in the 
case of Lux v. Haggin, 69 Cal. 442, 10 Pac. 674. In none of the 
cases decided by this court to which référence has been made was it 
ever doubted that the appropriators of water upon the public lands 
under that condition of the law possessed the right to sell or other- 
wise dispose of such appropriated water upon any terms and condi- 
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tions that might be agreed upon; but the question with whiçh tliis 
court ,was called upon to deal in the cases referred to involved ap- 
ptropKciations made under and pursuant to the provisions of the consti- 
tution of California of 1879, which présentée a very différent ques- 
tion, and which, as it seems to me, does not appear to hâve been the 
case involved in Irrigation Co. v. Park, 129 Cal. 437, 62 Pac. 87. It 
is true tha,t in that case the suprême court of the state does discuss 
the provisions of the constitution of 1879, and of the législative acts 
adopted in pursuance thereof, and does hold that they do not take 
away the right of a furnisher of water for irrigation purposes to col- 
lect rates or compensation fîxed by contract, in the absence of statu- 
tory provisions prescribing the rates to be charged therefor. It, 
should be remembered, however, that the contract there involved 
was one by which the parties agreed upon an annual charge of $100 
for the use of the watef, which, so far as appeared, had been appro- 
priated long prior to the adoption of the constitution of California of 
1879. It did not appear in that case that the appropriator exacted 
any sura of money or other thing as a condition précèdent to the 
right to use the water, in addition to the rates to be lawfuUy fîxed for 
its use, and least of ail that it exacted any money or other thing as a 
condition précèdent to the right to use water appropriated under the 
provisions of the constitution of the state of 1879, which déclares 
water appropi-iated under its provisions (article 14, § i) to be "charged 
with a public use." But the décision of the suprême court of the 
state in the case of Irrigation Co. v. Park was treated by the circuit 
court of appeals in the décision of the case of Flume Co. v. Southerj 
as appears from its opinion reported in 44 C. C. A. 143, 104 Fed. 
706, as having construed the constitution of California of 1879 and 
the state statutes passed in pursuance thereof as declaring that an 
appropriator of water under and pursuant to their provisions, for 
sale, rental, or distribution, has the right to exact a sum of money or 
other thing, in addition to the legally established rates, as a condition 
upon which he will furnish to consumers water so appropriated; and 
by that décision of the circuit court of appeals this court is, of course, 
bound. In California, as has already been shown, the constitution 
(article 14, § i) itself provides that the rates or compensation to be 
collected by any person, company, or corporation for the use of water 
supplied to any city, town, or municipality shall be fixed in the month 
of Pebruary of each year by the action of the governing body of 
such city, town or other municipality, "by ordinance or otherwise, in 
the manner that other ordinances or législative acts or resolutions 
are passed by such body, and shall continue in force for one year and 
no longer." The rates to be charged for water appropriated under 
and by virtue of the constitution and laws of the state to persons out- 
side of such cities, towns, and other municipalities were, by the con- 
stitution, left to be provided for by the législature; and this the 
législature of California did by the act above referred to, approved 
March 12, 1885. By the terms of that act the boards of supervisors 
of the sfeveral counties of the state are given power, and it is made 
their duty,'in the manner prescribed in the act, to fix the maximum 
rates at which any person, company, or corporation may sell, rent. 
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or distribute water appropriated for the purpose. The circumstances 
and conditions under which such boards are authorized and required 
to do that thing are prescribed by sections 3, 4, 5, and 6 of the act. 
The action of the board can only be invoked in the first instance by 
a pétition in writing of not less than 25 inhabitants who are taxpay- 
ers of the county. When such a pétition, so signed, has been pre- 
sented, the board, upon giving the notice required, is, by the statute, 
empowered to hear the pétition. What it is thereafter authorized 
and required to dq may be best seen by inserting sections 4 and 5 
of the act, which are as follows : 

"Sec. 4. At the hearing of said pétition the board of supervisors shall es- 
timate, as near as may be, the value of the canals, ditches, flumes, water 
chutes, and ail other property aetually used and useful to the appropriation 
and furnishing of such water, belonglng to and possessed by each person, 
association, eompany, or corporation, whose franchise shall be so regulated 
and controlled; and shall In like manner estimate as to each of such per- 
sons, companies, associations, and corporations, thelr annual reasonable ex- 
pansés, including the cost of repairs, management, and operating such works; 
and, for the purpose of such ascertainment, may require the attendance of 
persons to give évidence, and the production of papers, boolcs, and accounts, 
and may comi»! the attendance of such persons and the production of pa- 
pers, books, and accounts, by attachments, if within their respective counties. 

"Sec. 5. In the régulation and control of such water rates for each of 
svich persons, companies, associations, and corporations, such board of super- 
visors may establish différent rates at which water may and shall be sold, 
rented, or distributed, as the case may be; and may also establish différent 
rates and compensation for such water so to be furnished for the several 
différent uses, such as mining, irrigating, mechanical, manufacturing, and 
domestic, for which such water shall be supplied to such inhabitants, but 
such rates as to each class shall be equal and uniform. Said boards of super- 
visors, in fixing such rates, shall, as near as may be, so adjust them that the 
net annual receipts and profits thereof to the said persons, companies, asso- 
ciations, and corporations so furnishing snch water to such inhabitants shall 
be not less than six nor more than eighteen per cent, upon the said value of 
the canals, ditches, flumes, chutes, and ail other property aetually used and 
useful to the appropriation and furnishing of such water of each of such 
persons, companies, associations, and corporations; but in estimating such 
net receipts and profits, the cost of any extensions, enlargements, or other 
permanent improvements of such water rights or waterworks shall not be 
included as part of the said expenses of management, repairs, and operat- 
ing of such Works, but when accomplished, may and shall be included in 
the présent cost and cash value of such work. In flxing said rates, within 
the limlts aforesaid, at which water shall be so furnished as to each of such 
persons, companies, associations, and corporations, each of said board of su- 
pervisors may likewise take into estimation any and ail other facts, cir- 
cumstances, and conditions pertinent thereto, to the end and purpose that 
said i-ates shall be equal, reasonable, and .1ust, both to such persons, com- 
panies, associations, and corporations, and to said inhabitants. The said 
rates, when so fîxed by such board, shall be binding and conclusive for not 
less than one year next after their establishment, and until established anew 
or abrogated by such board of supervisors, as hereinafter provided. And 
until such rates shall be so established, or after they shall bave been abro- 
gated by such board of supervisors, as in this act provided, the actual rates 
established and collected by each of the persons, companies, associations, 
and corporations now furnishing, or that shall hereafter furnish, appropriated 
waters for sale, rental. or distribution to the inhabitants of any of the coun- 
ties of this State, shall be deemed and accepted as the legally established 
rates thereof." 
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, By section 6 of the act it is provided that at any time after the rates 
ihave bpen once established by the board of supervisors the same may 
be eitablished anew or abrogated in whole or in part by such board, 
to take effect one year next after such first establishment, upon either 
the written pétition of 25 of the inhabitants who are taxpayers of the 
county, or "upon the written pétition of any persons, companies, as- 
sociations, or corporations, the rates and compensation of whose 
appropriated waters hâve ab-eady been fixed and regulated and are 
still subject to such régulation by any of the boards of supervisors of 
this State as in this act provided." 

After the views of this court in respect to a money exaction for the 
so-called water right, and in respect to the alleged estoppel, and in 
respect to the construction of the provisions of the act of the législa- 
ture of California of March 12, 1885, had been expressed in the case 
of Lanning v. Osborne, 76 Fed. 319, upon exceptions filed by the de- 
fendants to the bill in that case, and before that suit had been finally 
disposed of either by the suprême court or by this court, certain of 
the consumers of water under the company's system, and who were 
défendants in the suit, procured 25 inhabitants of the county of San 
Diego, who were net consumers of water from the company's system 
at ail, to institute proceedings before the board of supervisors of 
that county, Under and by virtue of the provisions of the act of Cali- 
fornia of March 12, 1885, to hâve the rates to be charged by the Com- 
pany established by the board. This was after the présent complain- 
ant had succeeded to the rights of the Kansas corporation of the 
same name. To the proceedings thus initiated before the board of 
Supervisors, the consumers, by their attorneys, who were àlso con- 
sumers of \vater under the company's system, appeared and filed the 
following document: 

"To tbe Honorable Board of Supervisors of the County of San Diego: TJie 
présent consumers of water for irrigation from the system of the San Diego 
Land and Town Company, who Uve outside of the city of National City, 
hereby allège and elalm that each of them. respectlvely, has by purchase or 
otherwise become fhe owner of a right to the flow and use of so much of the 
water appropriated by said company for sale, rental, and distribution as is 
neeessary to irrlgate his or her respective tract of land under sald company's 
System; that to each of sald tracts of land the sald company or Its pred- 
ecessor in title dld, by Its consent and voluntary act, annex the easement 
of the right to the flow and use of water from sald system for Irrigation of 
skuch tract in freehold;, that each such consumer has fully pald or otherwise 
satlsfled said company and Its predecessor for the full prlce and value of 
such water right; and that none of sald consumers, nor any of the lands 
of such consumers, are llable to pay to sald company any water rate other 
than their due proportion of the annual reasonable expenses of such com- 
pany, to cover the cost of repairs, management, and opération of the works 
used and useful to the appropriation and furnlshlng of such water to such 
land. And each and ail said consumers protest agalnst the flxing of any 
rates, as to them, to provide or create net annual recelpts and profits upon 
the value of said company's water system so used, and useful for the appro- 
priation and furnlshlng of such water to their respective lands. 

"Haines & Ward and C. H. Rlppey, 
"Attorneys for the Consumers." 

Much évidence was given before the board of supervisors by and 
on behalf of the respective parties to the proceeding. Among other 
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things, it was shown on behalf of the company what the original cost 
of the plant was; the percentage of dépréciation; the annual ex- 
penses of repairs, management, and opération, and the cost of exten- 
sions and enlargements and other permanent improvements of the 
Works ; and on the part of the protestants it was, among other things, 
shown that the entire plant was for the year in question assessed 
upon the county assessment roll of the county at $155,000, and further 
that the présent complainant acquired the entire property of the 
Kansas corporation, including its lands, for $889,163.33. ïhe rate 
fixed by the board of supervisors for the water for irrigation purposes 
was $3.50 per acre per annum, which rate the complainant seeks by 
the présent bill to hâve annulled on the ground that it is so low as to 
amount to the taking of its property without just compensation, con- 
trary to the provisions of the constitution of the United States. To 
the bill the défendants filed exceptions and also demurrers, ail of 
which were overruled by the court, with leave to the défendants to 
answer. The 25 défendants who initiated by pétition the proceedings 
before the supervisors resulting in the fîxing of the rates sought by 
the bill to be annulled did not answer the bill, and default was entered 
against them soon after the time for their appearance expired. The 
members of the board of supervisors alone made answer to the bill, 
putting in issue many of its material averments, and alleging, among 
other things, that the complainant's plant was not worth to exceed 
$250,000. On the trial of the issues thereby made in this case, évi- 
dence was also given on behalf of the complainant as to the cost of 
the water System, the percentage of the dépréciation of the plant, 
the annual expenses for repairs, management, and opération, and as 
to the costs of the permanent improvements thereto ; and évidence 
was also given on behalf of the défendants tending to show that the 
plant cost very much more than it was fairly worth, and that it could 
be replaced for less than two-thirds of its original cost. At the con- 
clusion of the évidence given before the board of supervisors the 
complainant filed with the board the following request : 

"That in the flxing and détermination of the rates to l>e charged by this 
company for water to be furnished to its consumera the board find and dé- 
termine the following matters, to wit: (1) The value of the dam, réservoir, 
water rights, and distributing System, and ail other property actually needed 
by said company, and useful to the appropriation and furnishing of such 
water. (2) The annual reasonable expenses of the company, including the 
cost of repairs, management, and operating its works. (3) The cost of any 
extensions, enlargements, or other permanent improvements of the water- 
worlis of the company since the original construction of its plant. (4) The 
amonnt of dépréciation of the plant of the company by natural wear from 
use and the action of the éléments, either by way of percentage per annum 
of such détérioration, or the gross sum thereof for tlie years since the com- 
pany commenced to furnish water. (5) The rates for irrigation necessary to 
be chargea, together with the domestic rates, in order to return to the com- 
pany net annual receipts and profits of not less than six per cent, upon the 
value of its property as found by the board." 

The board refused to make or file the findings so requested, but 
it appears from the testimony of the only one of its members who 
was examined as a witness on this hearing that the supervisors pre- 
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parçd and signed the following paper, a: copy of which each of them 
retaipçd, but which w^s niçver placed among its records: 

: "Office of the Boardof Supervlsors of the Oounty of San Diego, 
State of Gallfornla. 
"In the Matter of Fixing Waler Rates for the San Diego Land and 
Town Co. of Maine. Findlngs. 
"ThlB matter coming on regularly to be heard, and the évidence ail being 
présentèd, the board, aftèr à careful considération of ail the testimony re- 
gariaiig the value of the water plant of the San Diego Land and Town Com- 
pany of Maine, includlng the amount <at Xfhich the entire prcperty had re- 
cently been sold, to wit, $889,163.33, and the proportionate value of the said 
plant to the whole of the property sold, and the amount at -which said plant 
has been carrie^ upon the assèssment rolls of the county for the past eight 
years, to wlt, $155,000.00— We estimatè and détermine the value of said 
plant to be $350,000.00. We further flx the rate of interest at 6 per cent, per 
aiiiium, œaking the sum of $21,000.00 per annum. We further estimatè and 
détermine the amount of the expense necessary to maintain and operate 
said plant to be $13,442.00. Making the sum total of revenue to be raised 
for the Company $34,442.00 per annum. ' We further estimatè and détermine 
the capaçlty of the réservoir to be 3,000,000,000 gallons. We further estimatè 
and détermine that the amount of water used by National City to be 
about 600,000,000 gallons per annum. We further estimatè the amount of 
water available for outside Irrigation purposes to be 2,400,000,000 gallons,— a 
sufiBcient quantity to irrlgate 6,080 acres of land, allowing 350,000 gallons per 
acre:' and we ûs an annual rate of $3.50 per acre, maklng a sum total of 
$21,280.00 per annum. We further flnd that the annual sum the company 
receives from the sale of ^ater to National City Is $13,162.00, which sum, 
taken together with the above-estimated amount of outside water rental 
($21,280.00), makes a total of $34,442.00, the whole amount required to pro- 
duce the Interest and operating expenses as above set forth." 

It appears from the évidence that at the time the ordinance in ques- 
tion was adopted, which was in the month of October, the water sup- 
ply of the complainant, by reason of the drought that had then for 
a long time prevailed in Southern California, was only about one- 
third of the normal supply, and, the drought having unfortunately 
continued, that the supply rapidly decreased, until within about a year 
it was entirely exhausted. 

Three points are made on behalf of the complainant: First, that 
the petitioners who initiated the proceedings before the board of 
supervisors are, in contemplation of law, the only parties in interest, 
and therefore that upon the entry of the default against them for 
fàilure to answer the bill herein the complainant became entitled to a 
decree setting aside the rates, and declaring the ordinance fixing 
them void; second, that the ordinance should be declared invalid 
because procured in such a way as to amount to a déception upon 
the board of supervisors, in that it was procured to be prosecuted by 
interested parties in the name of parties having no interest in the 
fixing of the rates; and, third, that the rates established by the ordi- 
nance complained of are so unreasonably low as to amount to the 
taking of the complainant's property without just compensation, con- 
trary to the provisions of the constitution of the United States. 

The answer to the first point is that each and every person to whom 
the rates fixed apply — in other words, the public — is interested in 
the question, and the représentative of this public in the matter is 
the board of supervisors, each member of which was by the complain- 
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ant made a party défendant to the suit, and ail of whom appeared to 
the bill and interposed a défense in behalf of ail parties interested. 
This practice bas been uniformly sanctioned and held to be proper. 
Railway Co. v. Minnesota, 134 U. S. 418, 10 Sup. Ct. 462, 702, 33 h. 
Ed. 970; Reagan v. Trust Co., 154 U. S. 362, 14 Sup. Ct. 1047, 38 
L. Ed. 1014; Railroad Co. v. Smith, 128 U. S. 174, 9 Sup. Ct. 47, 32 
L. Ed. 377; Stone v. Railroad Co., 116 U. S. 353, 6 Sup. Ct. 349, 29 
L. Ed. 651; Railway Co. v. Gill, 156 U. S. 649, 15 Sup. Ct. 484, 39 
L. Ed. 567 ; San Diego Land & Town Co. v. City of National City 
(C. C.) 74 Fed. 79; Id., 174 U. S. 739, 19 Sup. Ct. 804, 43 L. Ed. 
1154; Peik V. Railway Co., 94 U. S. 164, 24 L. Ed. 97. 

In respect to the second point, it is , I think, sufïicient to say that it 
appears from the évidence that the purpose of the consumers of the 
water under the company's System, ail of whom were défendants to 
the suit of Lanning v. Osborne, supra, in procuring outside taxpay- 
ers to pétition the board of supervisors for the establishment of rates, 
was to avoid any and ail acquiescence in the power of the board to 
establish such rates, and to continue their contention that the Com- 
pany was estopped from changing the irrigation rate of $3.50 per acre 
per annum, without subjecting themselves to a charge of incon- 
sistency of position, and at the same time to secure a lower rate than 
that fixed by the receiver of the company's property. The act of the 
législature of CaHfornia approved March 12, 1885, authorizes any 25 
inhabitants who are taxpayers of the county to initiate proceedings, 
and does not limit the right to those who are actual consumers of 
the water, the rates of which they may seek to hâve fixed by the board 
of supervisors. Under thèse circumstances, I am of opinion that 
the point suggested is not well taken. 

The last and principal point in the case is, like ail questions of the 
kind, perplexing and embarrassing ; for, while I would not hesitate 
to annul any ordinance that fixes rates which in efifect clearly operate 
to take one's property without just compensation, contrary to the 
provisions of the constitution of the United States, the court must 
not lose sight of the fact that the question is primarily one for the dé- 
termination of the législature, or of some public agency designated 
by it, — in the présent instance,, the board of supervisors of San Diego 
county. The rule by which the courts must be governed in such 
cases has been many times declared, and was stated by the suprême 
court in the case of San Diego Land & Town Co. v. City of National 
City, 174 U. S. 753, 19 Sup. Ct. 804, 43 L. Ed. 1154, in thèse words: 

"That it was compétent for the state of CaHfornia to déclare that the use 
of ail water appropriated for sale, rental, or distribution should be a public 
use, and subject to public régulation and control, and that it could conter 
upon the proper municipal corporation power to flx the rates of compensation 
to be collected for the use of water supplied to any city, county, or town, or 
to the inhabitants thereof, Is not dlsputed, and is not, as we think, to be 
doubted. It is equally clear that this power could not be exercised arbi- 
trarily, and without référence to what was just and reasonable as between 
the public and those who appropriated water and supplied it for gênerai 
use; for the state eannot, by any of its agencies, législative, executive, or 
judicial, withhold from the owners of privaté property just compensation 
for its use. That would be a deprivation of property without due process 
of law. Chicago, B. & Q. 11. Co. v. City of Chicago, 106 U. S. 226, 17 Sup. 
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Ot. 581, 41 li. Ed. 979; Smjrtli v. Ames, 169 U. S. 466, 524, 18 Sup. Ct. 418, 
42 L. m-, SlO- But it should also be remembered that the judlclaty ought 
not te liltërféré wlth the coUectldn of rates establlshed under législative sanc- 
tion ulflésfe tàey are so plalflly and palpably unreasonable as to make their 
enforcement équivalent to the tating of property for public use without such 
compensation as under ail the circumstances Is just both to the owner and to 
the public; that is, judiciâl interférence should never occur unless the case 
présents, çlëarly and beyond ail doubt, such a flagrant attack upon the rlghts 
of property uiider the guise of régulations as to compel the court to say that 
the rates prescrlbed wlll necessarily hâve the efEect to deny just compensa- 
tion for prlvate property taken for the public use." 

What the company is entitled to demand in order that it may hâve 
just compensation is, as said in the case last cited, "a fair return upon 
thè reasbtiable value of the property at the time it is being used for 
the public." And unless the act of the législature of California of 
March I2, 1885, makes the cost of the plant hère in question the test 
of its value, that value must be determined upon a considération of 
ail of the facts and circumstances of the case. In that détermination, 
said this court in San Diego Land & Town Co. v. City of National 
City, 74 Fed. 83— 

"Many considérations may enter,— among them, the amount of money ac- 
tually invested. But that is by no Ineans, of itself, controlling, even where 
the property was at the time fairly worth vrhat it cost. If it has since en- 
hanced In value, those who invested their money in It, like others v^ho invest 
their money in any other klnd of property, are justly entitled to the benefit 
of the Increased value. If, on the other hand, the property has decreased 
in value, it is but right that those who invested their money in it, and took 
the chances oif an Increase in value, should bear the burden of the decrease. 
in Riy judgment, It is the actual value of the property at the time the rates 
are to be flxed that should form the basis upon which to compute Just rates; 
having, at the same time, due regard to the rights of the public and to the 
cost of maintenance of the plant, and its dépréciation by reason of wear and 
tear." 

I adhère to those views, and think them confirmed by the décisions 
pf the suprême court above cited. The rates, as has been seen, are 
to be just at the time they are fixed; and what are just rates dé- 
pends, as has been said, in large measure, upon the reasonable value 
of the property used in supplyiiig the water to the public. The ac- 
tijal value of such property obviously dépends upon a variety of con- 
sidérations, — among them, the actual and prospective n'umber of con- 
sumers, — and is no more unchangeable than the value of any other 
kind of property; and that fact seems to hâve been recognized by 
the législature of CaliforHia in enacting the law of March 12, 1885, 
where provision is made, as has been seen, for the abrogation of the 
rates once fixed, after the , expiration of 12 months, and the estab- 
lishment of new rates, upon either the written pétition of 25 of the 
itihabitants who are taxpayers of the county, or upon that of the 
çonipany or perSon furnishing the water. The évidence before the 
court siiows that at the time the rates in question were fixed the 
company's supply of water had, by reason of the then prevailing 
drought in Southern California, very largely decreased, and soon 
thereafter entirely ceased, so that, while the cost of the System un- 
doubtedly remâinèd the same, it cannot, I think, be justly held that its 
reasonable value, for the time being, at least, was not largely de- 
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creased; for, however much a water plant may hâve cost, its chief 
value disappears with the disappearance of the water for the trans- 
mission .and sale of which it was constructed. Upon the return of 
the normal rainfall, the value of this property, like that of many 
other properties which hâve been injuriously affected in value by the 
unusual and severe droughts that hâve recently prevailed in this sec- 
tion of the country, will undoubtedly largely increase, which condi- 
tions should, and doubtless will, hâve due considération when water 
rates are again required to be fixed. While in such matters, as in 
some others, absolute justice is, perhaps, unattainable, certainly as 
near an approach to it ought to be made as is practicable. This can 
only be done by ail parties in iuterest approaching the problem in 
a spirit of fairness. It would seem from the testimony of Mr. Cher- 
ry, a member of the board that fixed the rates in question, that the 
board fixed its valuation of the company's plant at $350,000 largely 
upon a considération of its assessed value of $155,000 for the pur- 
poses of taxation, and upon what the board thought was a fair pro- 
portion to be attributed to the water plant of the $889,163.33 for 
which the complainant acquired the entire property of the Kansas 
corporation; that it estimated and allowed for the maintenance and 
opération of the plant $13,442 a year; and that it estimated that the 
company's supply of water would irrigate 6,080 acres of land outside 
of National City, and found that it would receive $13,162 annually 
from the sale of water within that city. The board accordingly fixed 
$3.50 per acre as the annual rate to be paid for water for irrigation 
outside of National City, which, together with the amount received 
by the company for water furnished within that city, would meet the 
cost of maintenance and opération, and pay a little more than 6 per 
cent, per annum upon a valuation of the plant of $350,000. It is in- 
sisted on the part of the complainant that the board of supervisors 
made no allowance for the détérioration of the plant, and that the 
évidence plainly shows that the soil in which the pipes of this com- 
pany are laid is of such a nature that the pipes rust and otherwise 
deteriorate much more rapidly than similar pipes in other soils, and 
require to be relaid in from 10 to 20 years. The évidence undoubtedly 
so shows, and that fact should be given due considération in fixing 
rates and in determining their reasonableness ; but it is not just, I 
think, to charge ail of the conséquences of that unfortunate state of 
affairs to the consumers. To some extent, at least, it goes to lessen 
the value of the plant itself, and this fact must be given considéra- 
tion by the court in deciding upon the eflfect of the action of the board 
of supervisors; for it must be remembered that it is the reslilt of 
its action as embodied in the ordinance that is the subject for the 
détermination of the court, not the processes by which it reached its 
conclusion. In view of ail of the facts and circumstances of the case 
as disclosed by the évidence, and especially in view of the small quan- 
tity of water available for use and actually furnished for irrigation 
outside of National City at the time the rates in question were fixed, 
which amount constantly decreased to the point of exhaustion, I do 
not think the court would be justified in holding it to be clear that 
the rates fixed by the board of supervisors will necessarily hâve the 
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. effect of depirîving the complainant of its property without Just com- 
pensation, unless it be, as is contended on the part of the complain- 
ant jn another and similar suit pending in this court, and now under 
subrnission, entitled E. H. Spoor, Receiver, against Board of Su- 
pervisors of Riverside County, et al., that the statute of California 
above cited, and by virtue of which the proceedings before the su- 
pervisors were had, itself makes the cost of the plant the test of its 
value. That question remains to be considered. It is quite évident, 
as urged by counsel in the Riverside case, from the provision of the 
statute in respect to interest, that the purpose of the législature was 
to encourage the investment of capital in such water Systems, and 
thereby promote the development and settlement of the state. That 
provision is that "said boards of supervisors, in fixing such rates, 
shall, as near as may be,.so adjust them that the net annual receipts 
and profits thereof to the said persons, companies, associations, and 
corporations so furnishing such water to such inhabitants shall be 
not less than six per cent, nor more than eighteen per cent.," — not, 
however, as said by counsel, "upon the cost of the System," but "up- 
on the said value of the canals, ditches, flumes, chutes, and ail other 
property actually used and useful to the appropriation and furnishing 
of such water," etc. ; that is to say, the value of the canals, ditches, 
flumes, water chutes, and ail other property actually used and use- 
ful to the appropriation and furnishing of such water belonging to 
and possessed by the company or person furnishing it that the board 
of supervisors is, by the fourth section of the act, required to "esti- 
mate as near as may be" ; being given power, to that end, as well as 
for the purpose of estimating the "annual reasonable expenses, in- 
cluding the cost of repairs, management and operating such works," 
to require the attendaucé of persons to give évidence, as also the pro- 
duction of papers, books, and accounts. If the législature had in- 
tended to make the çost of the plant the test of its value, it would 
hâve been the simplest sort of thing to hâve said so. But this it did 
not do. It is true that in section 5 of the act it does seem to re- 
quire the board of supervisors, acting in pursuance of its provisions, 
to accept the cost of "any extensions, enlargements or other per- 
manent improvements" to the system as the value of such improve- 
ments ; for the provision requiring the board to so adjust the rates 
as that the net annual receipts and profits shall be not less than 6 
nor more than 18 per cent, of the value of the property is followed 
by this déclaration: 

"But In estimating such net receipts and profits the cost of any extensions, 
enlargements or other permanent improvements of such water rights or 
water works shalj not be Included as part of the said expenses of manage- 
ment, repairs and operating of such works, but when accomplished may 
and shall be Included in the présent cost and cash value of such work." 

It is said that the words "présent cost," hère used, indicate that it 
was intended by the législature to make the cost of the entire plant 
the test of its value. But in view of the other provisions of the act 
abovÊ referred to, and in view of the fact that it would hâve been a 
very simple matter for the législature to hâve said that the cost of the 
plant should be taken as its value, if it had so intended, I think the 
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court would not be justified in giving to the words "présent cost," 
used in the clause quoted, that effect. Those words, in the connec- 
tion in which they are used, seem to be out'of place, and their mean- 
ing is very indefînite and uncertain. As aiready observed, the clause 
last quoted does seem to require the cost "of any extensions, en- 
largements or other permanent improvements" to the plant to be ac- 
cepted as their value. But such permanent improvements in the case 
at bar constitute but a small part of the complainant's plant. 

Looking at the whole case, as the court must, I am unable to say 
that the rates prescribed by the board of supervisors hère complained 
of will necessarily hâve the efïect to deny just compensation to the 
complainant for the use of its property. Accôrdingly there must be 
a decree dismissing the bill at the complainant's cost. It is so or- 
dered. 
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CO. et al. 

(Circuit Court, D. Maine. August 23, 1901.) 

No. 513. 

l. Interest — When Rbcovekable— Surett. 

A surety on the bond of a contracter for government work, whtch 
bas been ready and willing at ail times slnce the default of Its prin- 
cipal to fulflll its obligation to the extent of its liability, but has been 
obligea to Invoke the ald of a court of equity to marshal and adjust 
the clalms, which exceed the penalty of the bond, cannot be charged 
■with interest on the amount of such penalty because of the delay inci- 
dent to such proceedings. 

8, CONTRACTS FOR QoVBRNMBNT WORK— BONDS OP CONTKACTOR— CONSTRUCTION 

OF Statuts. 

Aet Ang. 13, 1894 (28 Stat. 278), requiring the bond of a contraetor 
for government work to be conditioned that he will promptly make 
payment to ail persons "supplying him labor and materials In the prose- 
cution of the work," should receive the libéral construction necessary 
to efCect its purpose. It is not to be strictly limited, like mechanlc's 
lien statutes, so as to protect pnly those supplying labor or materials 
which add to the value of the improvement or structure, nor, on the 
other haud, should It be extended to clalms for labor or materials which 
only Ineidentally relate to the prosecution of the work, such as the con- 
struction or permanent improvement of the plant or equipment of the 
contraetor, which are capable of use In other work, or to the ordinary 
daims of a public carrier for freight, for which the law gives a lien; 
but thls limitation does not apply to those making Incidental repairs to 
equipment, or to truckmen or others who transport materials for short 
distances, and who, although having a lien, are not expected, In the 
usual course of business, to exact payment before delivery. 

3. Subrogation — Sbcuhitt Takbn bt Sorktt— Privity 

A creditor of a contraetor for public work, whose clalm is not within 
the class secured by the statutory bond given by the contraetor, has no 
privity with the surety on such bond which entitles him to be subro- 
gated in equity to a security taken by such surety to indemnify it 
against loss by reason of its suretysblp. 

i. Principal and Surett— Indemnitt Taken bt Surett. 

A surety for a contracter for government work, who took an mdem- 
nlty agreement from the contracter and another, cannot be prejudiced 
by any undisclosed relation between the signers ef such agreement. 
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■ 'ES that they were partners In the contraet; and the faet that the surety 
bas been relmbursed for a: payment of one clalm through the Indemnlty 
does not enlarge Its llabilHy to pther credltors of the contractor, as to 
■Whom, in the marshallng of clalms, the claim paid must be treated 
as though the surety had not been relmbursed. 
II. Bonds— Marshaling dp Claims aoainst Subety. 

In marshallng claims agalnst a contractor, as agalnst the surety on 
hls bond, conditloned for the payment of such claims, where the claims 
exceeiJ in amount the penalty of the bond, the fact that certain of the 
claimà bave been purchased by one who has bound himself to indemnify 
the surety agalnst its liabllity ott the bond does not increase the amount 
to whioh other claimants are entltled, and for the purpose of making 
distribution to them such claims must be treated as still subsistlng. 

6. SAME— FOHM OF Dbcbkb. 

Giving form of decree for prellminary marshallng and distribution, 
pending the disposition of claims, over which the court has not obtained 
jurisdictlon. 

In Equity. 

Henry G. Wilcox and Thomas L. Talbot, for complainant. 

Benj. Thompson, for respondents Thos. LaughUn Co. and 83 
others. 

Libby, Robinson & Turner, for respondent Berlin Mills Co. 

Bird & Bradley, for respondents F. N. Temple and A. E. Keizer. 

Frank & Larrabee, for respondents Thomas Carlin's Sons. 

Payson & Virgin, for respondents Thos. R. Allen and Enos B. 
Allen. 

Wm. H. Looney, for respondent McKiernan Drill Co. 

Turner & Connellan, for respondents Snowdell and 8 others. 

PUTNAM, Circuit Judge. This is the same cause in which an 
opinion was passed down on July 17, 1899. 96 Fed. 25. The com- 
plainant executed a bond as surety for William Morgan, a con- 
tractor with the United States, subject to the provisions of the act 
approved Augnst 13, 1894 (28 Stat. 278), by virtue of which one 
Condition of the bond was that Morgan sliould "promptly make 
pàyments to ail persons supplying him" "labor and materials in the 
prosecution of the work provided for" in his contraet. Morgan 
lailed to make such pàyments, and failed to complète his contraet ; 
and the resuit is that the demands made on the complainant by the 
United States, and by the persons who allège that they furnished 
labor and materials witliin the provisions of the statute and the 
bond, exceed the pénal suni of the complainant's obligation. The 
complainant was sued in tins district, and also in other circuits, 
and, expressing itself as willing to pay the pénal amount of its 
obligation, asked the aid of this court, by its bill in equity fîled in 
this cause, in ascertainirig to whom pàyments should be made, and 
in what amounts. The court, in its previous opinion, concluded to 
hold the bill, and marshal the claims so far as it was in its power 
so to do. The bill was held tô be ancillary to the suits pending in 
'this court and within this district; but other creditors than those 
who commenced such suits hâve been properly allowed to inter- 
vene, and haA'e been heard before the master, who was appointed 
by an interlocutory decree entered in accordance with the previous 
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Opinion. That decree directed the master to détermine the nature 
and amount of the varions daims against Morgan for labor per- 
tormed and materials furnished in the prosecution of his contract, 
estimating the same, so far as concerned the United States, and 
so far as the parties had not submitted to the jurisdiction of this 
court, in such manner as would enable us to make a primary dis- 
tribution tliat will not jeopardize the complainant. The master's 
report has been made, and is now before the court, to be heard on 
varions exceptions, which will be disposed of in this opinion. The 
report shows that the United States hâve made a claim, by suit at 
common law in this court against the complainant, for $11,440.86, 
which they maintain is protected by the bond in litigation. The 
United States hâve not submitted to the jurisdiction of the court 
in this cause, so that on that account only a primary distribution 
can be decreed at présent. The master's report also shows that, 
aside from the claim of the United States, there are no claims against 
the complainant as surety, except of those who are parties to this 
bill, or who hâve intervened as already stated. 

In using the expression which we hâve quoted from the statute 
and the bond, there can be no question that congress had some- 
what in mind statutes in varions states giving liens on buildings 
and other property, real and personal, for labor and material. Never- 
theless, this statute does not hâve the same aspect as the ordinary 
lien statutes referred to, and therefore the latter can afïord only 
very gênerai assistance with référence to the construction of the 
former. The ordinary lien statutes hâve been justly and strictly 
held to cover only what has added to the value of the property 
against which the lien is asserted, and therefore they are ordinarily 
administered to protect only what is actually incorporated into its 
substance. The underlying equity of thèse statutes requires them 
to be so limited in their apphcation. Even this underlying equity 
is not apphed with absolute strictness; as, for example, with référ- 
ence to a bill of lumber sold to one erecting a building, no dis- 
tinction is made between those portions of it which are actually 
incorporated into the walls and those portions usëd in temporary 
carpenters' stagings necessary to aid in construction. Such stat- 
utes commonly use expressions of this character: "Whoever per- 
forms labor or furnishes materials in erecting, altering, or repair- 
ing a house, building, or appurtenances," — a form which has direct 
référence only to the labor or materials and the érection in which 
they are used; while in the statute under discussion the expression 
is broader, namely, "in the prosecution of the work." The under- 
lying equity of the lien statutes relates to a direct addition to the 
substance of the subject-matter of the building, or other thing, to 
which the lien attaches, while the statute in question concerns every 
approximate relation of the contracter to that which he has con- 
tracted to do. Plainly, the act of congress and the bond in the 
case at bar are susceptible of a more libéral construction than the 
lien statutes referred to, and they should receive it. In the one 
case, as in the other, the dealings of the person who claims the 
statutory security must approximate the work, and in the one case 
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as well âS în thè other thére must be a certain margin withîn which 
there will be' '4ifficulties in dîscriminating.between what is and what 
is not pf otected. Nevertheless, we are not concluded by the dé- 
cisions wîth ïeference to the ordinary state statutory liens. We 
can apply them only in a gênerai way, and we are not so restricted 
by thèm as to rèqùire a construction inconsistent with the remédiai 
purposes of thestatute noW in issue. 

Beforé passirig on any of the particular claims which are brought 
to us by the master's report, we wiil dispose of the gênerai ques- 
tions afïecting ail of them. The mastér has brought down interest 
to the date fixed by him for receiving proofs of claims, namely, 
January 24, 1901. It was necessary that the master should com- 
pute interest on ail claims to the same spécifie date, in order to se- 
cure that equality aniong the various claims which our previous 
opinion pointed out to be a necessary equity as between them. If 
the claims, with 'interest to the date computed by the master, ex- 
ceed the amouilf for which the complainant is liable on its bond, 
there will be no occasion for a further computation of interest ; 
but, if the reverse is true, the final decree will direct an additional 
allowance of interest until the pénal sum of the bond is exhausted. 

Inasmuch as the case shows that the complainant has at ail times 
been leady to discharge the entire amount of its pénal obligation 
as soon as it could be ascertained to whom it should be paid, it 
cannot now be lield in default, and therefore it will be entitled to 
be discharged on payment of the principal without interest, uniess 
fotind in default at some subséquent stage of this suit. 

In accordance with our former opinion, the complainant has paid 
into the registry in this cause an amount equal to the costs in the 
various actions at law, computed as therein directed ; so that the 
decree to be presently drawn in accordance herewith will provide 
that the same shall be distributed to the respective plaintiffs in the 
various suits, Cxcept so far as it shall be determined herein that 
any plaintiff in any of such suits is not entitled to share in any 
part in the amount due on the complainant's bond. With référence 
to ail other matters ôf costs, the decree to be presently entered in 
actbrdance herewith will provide that the master's fées shall be 
paid by the complainant, àhd that no other costs shall be taxed in 
this cause, and that àll the plaintiffs in the various suits at law to 
which this cause relates shall be enjoined from asking for further 
ébStS'In those sùits, resérvihg, however, for future decrees, further 
directions as to costs, provided subséquent events shall justly en-, 
titîé any party thereto. 

The decree to be presently entered will perpetually enjoin the 
prosêtiution against the complainant of ail suits or counterclaims 
with référence to any demand, or any part of any demand, which such 
decfee rejeCta; and the decree thus to be presently entered will 
also provide that thé prosecation of the commdn-law suits with référ- 
ence tû any demand, or any part of any demand, which such decree 
allows, Shall be perpetually enjoined, provided the complainant makes 
payment oî the primary dividend as therein directed, subject to such 
modifications thereof as may be required by subséquent events, 
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either in the final decree or in any subséquent interlocutory decree. 
Such injunction will also restrain any assertion of such claims in 
any subséquent litigation, either by suit, counterclaim, or otherwise. 
Such decree will reserve to each plaintiff the right to dismiss his 
common-law suit without costs. Of course, the decree to be pres- 
ently entered will make it clear that the injunction will not be per- 
petuated unless payment is made by the complainant of ail subséquent 
distributions to be hereafter determined. 

Except as herein otherwise stated, the report of the master is 
confirmed. The underlying principle which has governed him is 
correct, in that he has discriminated between labor and materials 
consumed in the work or in connection therewith, and labor and 
materials made use of in furnishing the so-called contractor's plant, 
and available not only for this, but for other work. This principle 
was applied by the circuit court for this district in disposing of the 
common-law suit of Thomas Laughlin Company against Morgan and 
this complainant, based on the same claims of that corporation which 
are brought before us by the master's report, as appears by the opin- 
ion of Judge Webb, filed in that suit on September 15, 1900. m 
Fed. 474. That décision is, of course, binding on us in this cause; 
but, in addition thereto, we approve the principle on which it rested, 
and which, as we hâve said, was adopted by the master as the basis 
of the leading principle of discrimination which he has applied in 
disposing of the claims covered by his report. The necessity of 
the application of this principle of discrimination becomes at once 
apparent when we consider the rule of proportion ; otherwise a bond 
given under the statute with référence to a small contract for dredg- 
ing might be substantially exhausted in protecting the purchase 
money of an expensive dredge, bought at the particular time of the 
dredging in question, but useful for continuous dredging to an in- 
definite amount under other contracts and at other localities. How- 
ever, this principle of discrimination is so strongly entrenched in 
the practical rules properly applicable to the construction of this 
statute that it needs no further exposition. It has, however, no 
necessary relation to repairs of an incidental and comparatively 
inexpensive character, made on the plant during the progress of 
the work, representing only the ordinary wear and tear or the équiva- 
lent thereof. Such repairs, under some circumstances, are within the 
purview of the statute, and are not always excluded by any rules 
of construction which we must apply to it. In this particular we 
think the master has been too strict as to some mihor claims. 

Also we think the master was too strict with référence to some 
minor claims for transportation. Clearly, he was right in his illus- 
trative suggestion which led up to his conclusion with référence to 
claims for trucking and water carriage. As stated by him, the car- 
rier ordinarily has a lien for his freight, which is a sufficient protec- 
tion to him. Therefore, in cases of transportation by a carrier from 
distant points, or, indeed, from another port than the port at which 
the contractor's work is being donc, the carrier would not ordinarily 
be protected by the statutory bond, for two reasons : First, trans- 
portation for considérable distances in the regular course, by the 
110 T.—iQ 
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ordinary ?Iines of either steam, sail, or raîl, cantiot éasily be brought 
within it&e words of the statute, "supplying labor or materials" ; and, 
secondj inasmuch as carriage of thàt character, especially under an 
ordinary bill of lading, or its équivalent, créâtes a well-recognized 
lien for freight, the équitable rulé would apply that a carrier, under 
such; circunistances, cannot give up bis cargo, and enforce bis claim 
against a mare surety, after hebas so placed himself tbat the surety 
cannot be subrogated to the becurity which the law gave. The first 
objection, however, does not necessarily apply to truckmen who are 
moving materials from a place of landing to the exact locality of the 
work under contract, although the distance may be somewhat con- 
sidérable, nor to water-borne tfansportation carried on by the serv- 
ants of the contractor, or fof short distances without the aid of steam 
or a fuUy-equipped vessel. The second objection, moreover, must 
not be carried to an extrême, otherwise it would defeat the practical 
opération of the statute. Every person selling materials for cash 
holds a lien for the purchase money until he voluntarily waives it 
by delivery ; and every person engaged in transportation, who is not 
the mère" servant of the owner of the merchandise transported, holds 
a carrier's lien, even though the carriage is of miscellaneous parcels, 
over short distances in the immédiate locality, and at fréquent, ir- 
regular intervais. Nevertheless, with référence to each, such liens 
are not ordinarily insisted on, and it would be an unreasonable con- 
struction of the statute to hold that it intended to interfère with the 
convenience of minor dealings in such methods as the usual practices 
establish. Therefore, as already stated with référence to either class, 
to insist on the fact that the lien is waived, and short crédit given, 
would defeat the bénéficiai purpose of the statute, and the practical 
ends which it is intended to accomplish. 

Appl)àng thèse principles to the master's ^report, we first observe 
that the portion of the claim of Thomas Laughlin Company which 
he rejected related to fitting out a steam launch, used by Morgan 
in transporting merchandise for the work contracted for by him; 
the construction Of dump cars, skips, grout tubs, and conveyors, 
and other matters falling into like classes, do far as the matter bas 
been brought to our attention, the claims of Good Roads Machinery 
Company, Thomas Carlin's Sons, McKiernan Drill Company, Ed- 
wai*ds & Walker Company, E. Corey & Co., W. h. Blake & Co., 
Berlin Mills Company, Deering, Winslow & Co., J. H. Fickett & 
COi, and James H. Boyd, so far as rejected by the master, fall into 
the same classes, and were properly rejected. Applying, however, 
the rules which we bave stated, the master's report, in rejecting the 
claim of the Portland Company, of $52.77, for sundry repairs to 
Mbrgan's plant, and of Henry N. Merrill, of $38.50, for trucking from 
the regular steamboat landing on the island where the work was 
dOflè to the précise locality of the work, is reversed, and thèse claims 
are allowed. As to the claims of M. H. Dodgè, George L. Cleaves, 
William D. Post, and Alexander Johnson, for water-borne trans- 
portation of materials used in thé work, stich as coal and lumber, 
to the island where the work was donc, and which were rejected by 
thé master, the record does not disclose enough to ènable the court 



AMERICAN SCRETY CO. V. LAWEENCEVILLE CEMENT CO. 723 

to apply the rules which it has stated with référence to that particu- 
lar subject-matter, or to détermine on which side of the Une the 
claims fall; and therefore the master's report must stand, so far as 
they are concerned. 

The record shows that one Thomas R. Allen, as surety for Wil- 
liam Morgan, and jointly with him, executed to the complainant 
an agreement to indemnify and save harmless the complainant from 
ail loss by reason of the contractor's bond to which this cause re- 
lates. It also shows that Allen was assisting Morgan in raising the 
money necessary to carry out his contract, and that, in considér- 
ation therefor, Allen was to receive from Morgan 40 per cent, of 
the net profits of the undertaking, and that he was secured by Mor- 
gan, through mortgages and otherwise, with référence to ail the 
habilities which he had assumed in Morgan's behalf. Varions claim- 
ants whose claims were rejected by the master maintain that they 
are entitled to be subrogated to, and in some way to receive the 
benefit of, the security which Allen obtained, and of the indemnify- 
ing agreement which he executed to the complainant as surety for 
Morgan, or that in some way there should be a marshaling to their 
advantage. It is not necessary to point out that such equities can- 
not, in any event, be availed of without a cross bill, which is lack- 
ing hère, because there can be neither subrogation nor marshaling 
where there is no privity; and, the claimants not being in privity 
with the complainant, their propositions in this respect entirely fail. 

This leaves for considération the claim of $6,646.38, which orig- 
inally belonged to the Lawrenceville Cément Company, and four 
other claims, which are presented by Robert M. Hutchinson, as- 
signée. The Lawrenceville Cément Company recovered a judgment 
against the complainant, which was paid by it, but thè complainant 
was reimbursed by Allen. It is claimed that the agreement be- 
tween Allen and Morgan, by which Allen was to receive 40 per cent, 
of the net proceeds of the undertaking, made him a partner with 
Morgan ; and the master has found that he was such partner. The 
law, however, was carried to such an extrême in the other direction 
by Meehan v. Valentine, 145 U. S. 611, 12 Sup. Ct. 972, 36 L. Ed. 
83s, that it is impracticable to confîrm that finding. 

As the complainant held the indemnifying agreement executed 
by Allen as surety, it could not be prejudiced by any contract be- 
tween Allen and Morgan not disclosed on the face of the bond 
executed by it, nor by the indemnifying agreement. It was not 
bound to take notice of the imdisclosed relations of Morgan and 
Allen as between themselves, and, even if advised of them, it was 
entitled to stand, with référence to the reimbursement by it to 
Allen, in the position most favorable to itself. It is not holden to 
account to any claimant for anything realized from any indemnify- 
ing security which it held, whether in the way of property or Per- 
sonal suretyship. So far as it paid any portion of any claim which 
it was bound to pay by virtue of its bond to the United States, and 
has been reimbursed therefor after payment, either by Morgan, or 
by any surety in his behalf, or by any property which it may hâve 
held as security, it stands, so far as other claimants are concerned, 
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precisely as though it had not been reimbursed. Therefore, with 
regard to the daim of the I^awrenceville Cernent Company, the 
marshaling in this suit, with l'èference to ail other creditors, is to 
be exactiy the same as though the Lawrenceville Cernent Company 
had not been in any part paid, or as though the American Surety 
Company had not been reimbursed. In determining, therefore, the 
pro rata distribution to the claimants who hâve been unsatisfied, 
the proper percentage, or the whole, as the case may be, of the 
claim of the Lawrenceville Cernent Company, will be estimated as 
though still due froni the coniplainant. 

With référence to the claims brought forward in the name of 
Robert M. Hutchinson, it appears that they were acquired by Hutch- 
inson with funds furnished by Allen, and that any sum received on 
them by Hutchinson would inure directly to the benefit of Allen. 
They do not stand like the claim of the Lawrenceville Cernent Com- 
pany in ail particulars, although they do in some important respects. 
Allen, having purchased thèse claims, is estopped from setting them 
up against the complainant by his exécution of the indemnifying 
bond already referred to. This is by reason of rules so plain that 
they need not be stated. This, however, doés not increase the 
equities of the other creditors, and they stand the same as though 
the claims purchased by Allen were still outstanding in the hands 
of the original holders. Thèse claims hâve not been extinguished, 
and any other rule would compel Allen to now reimburse the com- 
plainant the full pénal amount of its bond, notwithstanding he had 
acquired thèse claims, and it would also give the other creditors a 
larger percentage than they are equitably entitled to. Therefore, 
in Computing the pro rata to be paid them, bûth the judgment in 
favor of the ■ Lawrenceville Cernent Company and the claims repre- 
sented by Hutchinson must be taken into considération so far as 
they are of the class which the statute contemplâtes. 

The record shows that a judgment was obtained in favor of the 
Lawrenceville Cément Company against Morgan and the complain- 
ant in the circuit court of the United States for the Southern dis- 
trict of New York, after a verdict by a jury rendered in accordance 
with the instructions of the court. This estabHshes prima facie the 
claim as within the statute, though on this point there seems to be 
no question made. There is nothing in the record, however, to 
show what were the facts, one way or the other, with référence to 
the claims brought forward by Hutchinson. The arguments of 
counsel are at odds as to the nature of thèse claims; but, undoubt- 
edly, with the assistance of this opinion, the parties can agrée into 
what class each falls, and on the filing of such an agreement the 
decrees to follow this opinion will be framed accordingly. If no 
such agreement is filed, the case must be again submitted to the 
master to détermine the matter. The agreement to be thus filed 
must also compute interest on the claims presented by Hutchinson, 
and on the judgment in favor of the Lawrenceville Cément Com- 
pany, and on ail claims rejected by the master, but now allowed, 
ail to the date fixed by the master, — that is, January 24, 1901 ; and 
this computation must be carried into the various future decrees. 
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If the daims set up by Hutchinson are sustained, the total amount 
allowed in accordance with this opinion, with interest to January 
24, 1901, will be approximately between $19,000 and $20,000. The 
claim made by tlie United States is given at $11,440.86. As it is 
beyond our power to détermine conclusively whether or not this 
claim will be allowed, and, if yes, whether or not it will hâve priority 
over other claims, its entire amount must, for the présent, be de- 
ducted in making distribution. This will leave for présent distri- 
bution approximately $6,000, and therefore the decree presently to 
be entered will provide for a primary dividend of 30 per cent. 

As provided in rule 21, the complainant will, on or before Sep- 
tember 2, 1901, file a draft decree in accordance with the opinion 
passed down this day, and the respondents will file corrections there- 
of on or before September 6, 1901. 
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(Circuit Court, B. D. North Carolina. July 31, 1901.) 

1. BJECTMENT— EviDBÎJpB OP TiTLE. 

As plaintitE in ejectment must recover, if at ail, on his own title, 
évidence to show defendant's title Is subject to objection. 

Z. ESTOPPBL. 

Laws N. C. 1889, c. 243, ff 2, declarlng swamp lands not listed for taxes 
forfeited to the board of éducation, does not estop plaintlfE in ejectment 
against a private person from claiming title. 

At Law. , 

Thomas B. Womack, for plaintifï. 

E. F. Aydlett and Fab. H. Busbee, for défendant. 

PURNFXL, District Judge. This action of ejectment is another 
phase of a controversy between the same parties, determined by the 
circuit court of appeals, and reported in 41 C. C. A. 528, loi Fed. 
615 et seq., and was instituted in accordance with the intimation at 
the end of the opinion filed on the rehearing. In the former contro- 
versy, which was a suit for partition, plaintifï intervened, and was al- 
lotted two-sixteenths of what is known as the "Jarvis-Walker title" 
to the land in controversy. He now brings an action at law to re- 
cover a third interest in the same land, known as the "Spruill title," 
which both this and the circuit court of appeals held he could not set 
up in the former suit, having intervened as a tenant in common in 
a pétition for partition. By stipulation in writing it was agreed by 
counsel "that the matter shall be heard both upon the law and the 
facts by the judge, a jury trial being waived." 

The only issue submitted by counsel was : Is the plaintifï entîtled 
to recover, and, if so, what interest? This issue was not adopted 
by the court, and is not a proper issue in an action of ejectment. 
The proper issue would be : "Is the plaintifï the owner, and entitled 
to the possession, of the land described in the complaint, or any part 
thereof?" During the hearing nothing was said about possession, 
but it is alleged in the complaint that the plaintifï is entitled to the 
immédiate possession of one-third undivided interest of the tract of 
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S,o8o acres, and describing it as lot No. 3, and admitted in the an- 
swer that défendant is in possession of the entire tract. The title of 
défendant to two-thirds less two-sixteenths of .the land must be taken 
as res adjudicata, and is admitted. Hence the question is narrowed 
down to what may be termed the "Spence-Spruill third." 

Plaintiflf now daims under the following chain of title : Grant from 
the State of North Carolina, MacRae patent, 1776; deed from Hos- 
kins, sherifif, to Armstead, 1809; Armstead to Daniel Sawyer, 1809. 
That in 181 1 Daniel Sawyer conveyed the land, a third of which plain- 
tif? claims, to John Sikes, Thomas Sikes, and Joseph Spence. Noth- 
ing need now be said of the Sikes' two-thirds ; that was the subject 
of the controversy before referred to as being res adjudicata. That 
Joseph Spence in 1812 conveyed one undivided third part of the 
northern half of the MacRae patent, conveyed to him by Daniel Saw- 
yer, to Samuel Spruill, which deed was recorded in the office of reg- 
ister of deeds of Tyrrell county in 1822. That the heirs of Samuel 
Spruill convejed their interest or title to plaintiff in 1898. Défend- 
ant dénies plaintifï's title from the MacRae patent, alleging that title 
was out of the state, the purpose for which this grant is ofïered, by 
a grant to John Gray Blount prior to the date*thereof, and attack- 
ing every link in the chain of title set up by plaintiff. Défendant also 
dénies that it claims under Daniel Sawyer or Sikes, but says its title, 
as decided in the case in 41 C. C. A. 528, loi Fed. 615, was by virtue 
of adverse possession under color of title, and the Sawyer, Sikes, and 
Spence deeds were net claimed to be more than color of title. That 
plaintiff claimed the two-sixteenths interest which was allotted him 
under the same title matured by such adverse possession, and is es- 
topped now to deny the same. That the plaintiff is further estbpped 
by the provisions of the act of the North Carolina législature of 1889 
(chapter 243, § 2). 

Much is said in the pleadings and évidence offered on the trial 
tending to show defendant's title, but, if he recovers at ail, plaintiff 
must recover on his own title, good against the world. On this prin- 
ciple, objections to évidence offered to show defendant's title as noted 
in the sténographie notes herewith filed are sustained. 

The act of the North Carolina législature declaring swamp lands 
not listed for taxes forfeited to the board of éducation cannot avail 
défendant. It is unnecessary to décide, as urged, the constitution- 
ality of this act. Conceding this, its purpose was not to benefît pri- 
vate persons or litigants, and were the question pursued, it might 
prove dangerous to both parties, — a two-edged sword. It is not an 
estoppel on plaintiff, — has no application to this controversy. Nor is 
it deemed necessary to décide ail the interesting questions discussed 
in the argument. , 

Considering ail the évidence and argument of counsel, the court 
answers the issue tendered by counsel and the issue formulated by 
the court, "No." Thereupon it is considered, ordered, and adjudged 
that this action be dismissed, the défendant go without day, and re- 
cover his costs herein, to be taxed by the clerk of this court. The 
notes taken by the court's stenographer on the hearing will be at- 
tached hereto, and filed as a part of the record. 
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WEST V. BAST TOAST CBDAR 00. 

(Circuit Court, B. D. Nortli Carolina. July 31, 1901.) 

Ancillart Bill — Dismissal. 

A suit for injunction, being ancillary to an action in ejectment whicli 
has been decided against complainant, will be dismissed. 

In Equity. 

T. B. Womack, for plaintiff. 

E. F. Aydlett and F. H. Busbee, for défendant. 

PURNELL, District Judge. On July 9, 1900, complainant filed 
his bill in equity in aid of the action at law between the same parties. 
Défendant demurred, and tlie demurrer was sustained, with leave to 
complainant to amend. An amended bill was filed September 13, 
1900, in which the title claimed by complainant is set out in détail : 
from the state of North Carolina by grant, 1776; Hoskins, sherifï, 
to Armstead, 1809 ; Armstead to Daniel Sawyer, 1809 ; Daniel Saw- 
yer to John Sikes, 'Thomas Sikes, and Joseph Spence, 181 1 ; Joseph 
Spence to Samuel Spruill, 1812 ; the heirs of Samuel Spruill to W. A. 
West, 1898. Défendant dénies the validity of this title ab initio, and 
says even the grant to MacRae was invalid, the land therein described 
having been patented prior to 1796 by John Gray Blount; says Saw- 
yer had no title, and his deed to Spence was only color of title. 
Estoppel is pleaded by both complainant and défendant ; the décision 
of West V. Cedar Co., 41 C. C. A. 528, loi Fed. 615 et seq., and 
Hawkins v. Cedar Works, 122 N. C. 87, 30 S. E. 13, being relied on, 
respectively. Défendant in a cross bill allèges, which complainant 
dénies, that the title or interest purchased by. complainant from the 
heirs of Samuel Spruill in 1898 was purchased by him for and in the 
interest of the Richmond Cedar Works, and, if the same is valid for 
any purpose, he should be declared a trustée for that corporation and 
défendant, between whom there was an agreement regarding the pur- 
chase of timber lands in North Carolina. The évidence in the action 
at law was by agreement of counsel to be used in this suit, and, in 
addition, the examination of Mr. Busbee, hereto attached, and the 
déposition taken in the case. The basis of the bill in this cause is 
the title set up in the action at law, this suit being ancillary, and in 
aid of that cause; the prayer being for injunctive relief, to restrain 
défendant from cutting timber or committing waste on the land in 
dispute. 

The action at law having been decided adversely to complainant, 
that he is not the owner, or entitled to the possession, of the land 
described in the bill, the purpose of this suit in equity fails, and the 
bill should be dismissed. It is therefore considered, adjudged, and 
decreed (i) that the bill in equity herein, together with the amended 
bill and replication, be, and the same are hereby, dismissed; (2) that 
the injunction herein granted be, and the same is hereby, dissolved 
and annuUed ; (3) that défendant go without day, and recover of the 
complainant and the sureties on the prosecution bond its reasonable 
costs and disbursements herein to be taxed by the clerk of this court; 
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(4) that défendant recover of the complainant and the suretîes on the 
injunction bond suCh damages as défendant has suffered by reason of 
the issuinç oi such injunction. It is further ordered by the court 
that this cause be referred to William M. Bond, Esq., of Edenton, 
N. C, who is hereby appointed spécial master for that purpose, to 
ascertain and ref)ort to" this court what damages, if any, défendant has 
suffered by reason of the injunction aforesaid. 



BROWN et al. V. ORBGON KIN6 MIN. CO. 

(Circuit Court, D. Oregon. August 9, 1901.) 

No. 2,655. 

1. Mines— Location— Instr0ctions. 

Plalntlff having discovered a mine, and attempted a location which 
■was Invalid, and défendant having made a location tliereof before 
plaintlfl'B second location, and there being no contention that défendant 
had failed to comply with the law, unless his location was invalid, an 
instruction, in action for the mine, that, plalntitE's flrst location being 
invalid. If defendant's location was valid, "I am of^the opinion that de- 
fendant ought to recover In this case. But I do 'not so Instruct you. 
I leave the matter open for your own détermination," — is erroneous, 
as allowing the jury to give a verdict contrary to the law, doing equity 
accordlng to their own feellngs. 

2. Samb— Notices. 

Wherç tho location of a mine by plalntlff was Invalid, admission of 
his location notices to show discovery Is prejudicial to défendant, who 
made a subséquent valid location, défendant not being a trespasser or 
jumper. 

Dolph, Mallory, Simon & Gearin, Albert Abraham, and H. H. Rid- 
dell, for plaintiffs. , 

Moody & Long and W. H. Wilson, for défendant. 

BELLINGER, District Judge. There are two vital questions in 
the case : Did the location under which défendant claims mark the 
claim on the ground so that its boundaries could be readily traced ; 
and^if not, was a copy of Brown's location, made in 1899, filed with 
the county recorder as required by the Oregon law of 1898? AU 
the Gther material facts in the case are either admitted, undisputed, 
or conclusively established. Brown, in 1897, was the first discoverer 
of the mine. His attempted location in that year was insufficient and 
invalid. His subséquent location in 1899 was sufficient to vest in 
him the title which he claims, if he has complied with the law as to 
filing a copy of his location, unless the location made in 1898, under 
which the défendant claims, was valid, in which event the défendant 
has the prior right. Except as to the two questions mentioned, it 
is undisputed that both parties hâve complied with the law under 
which titles to property of this character vest. Such being the case, 
the court, of its own motion, instructed the jury as f oUows ; 
"Brown's location in 1897 not being valid, if the defendant's location, 
or the location of Wilson, under whom the défendant claims, which 
was made in 1898, was a valid location, then I am of the opinion that 
the défendant ought to recover in this case. But I do not so in- 
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struct you. I leave the matter open for your own détermination." 
This instruction is indefensible. The right of the défendant dépends 
entirely upon its location. It is suggested that, notwithstanding a 
valid location by those under whom défendant claims title, there 
might still be an adverse finding for failure tb comply with the law 
in other respects, — such as the work required to be donc, etc. But, 
if there are such questions, they are merely formai. They were not 
matters of controversy on the hearing, and the jury could not hâve 
understood the instruction to. refer to them. The instruction that 
the jury might find for plaintifïs although satisfied that defendant's 
location was a valid one, was especially injurions under the circum- 
stances of the case. Brown's discovery and attempted location in 
1897 raised most persuasive equities jn his favor. The instruction 
reheved the jury from the requirements which the law attached to 
the fact of a prior valid location by defendant's grantor, if such there 
was, and opened the door to them to do equity agreeably to their 
own feelings, so far as that question was concerned. The motion for 
a new trial must be allowed because of this instruction, unless the 
court can say, as a matter of law, that defendant's location is not a 
valid one; and this is not claimed by the plaintiffs, who strongly 
argue that it is a question for the jury; and, if so, it is, as we bave 
seen, a question for the jury to some purpose in the case. But, with- 
out this instruction, I should feel compelled to allow this motion, 
because of error in admitting in évidence the location notice testified 
to by the witness Wilson, — that being the second location notice of- 
fered in évidence by plaintifïs, The ground upon which this notice 
was admitted was that it tended to prove discovery. If such a notice 
is admissible for this purpose, the second notice could add nothing 
to the efïect of the first notice, admitted in évidence for that purpose. 
The multiplication of location notices adds nothing to the légal effect 
of one such notice. If one notice tends to prove discovery, two no- 
tices do not strengthen the proof. Wilson was the locator under 
whom défendant claims. The value of the second notice to the plain- 
tifïs was not that it contributed anything to their proof of discovery, 
but that it proved knowledge by Wilson of the prior attempted loca- 
tion, and tended to show that Wilson was a jumper. If Brown had 
failed to comply with the law, and the property was at the time sub- 
ject to location, it was wholly immaterial whether Wilson knew of 
Brown's prior claim. He might lawfully locate a claim himself. 
And it is in fact, as we hâve already seen, not disputed that Brown's 
location of 1897 was invalid, and that the claim was open to location 
at the time in question by Wilson or others. Wilson was not a tres- 
passer or jumper. He was not seeking to acquire the claim in vio- 
lation of Brown's right, since it is conceded that Brown at the time 
had no right. But this testimony gave to Wilson's act that appear- 
ance, and may hâve influenced the verdict. And this appears to hâve 
been the object of plaintifïs in the introduction of this testimony, as 
is inferred from the statement of their counsel referring to this point, 
on the argument of this motion, to the efïect that Wilson was a 
jumper, and the plaintiffs might properly show that fact. It is ar- 
gued in support of this motion that the court erred in its instruction 
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as to thc validity of Brown's filing with the county recorder. The 
law requires a copy of the notice to be filed. Whether the paper that 
was filéd wâs a copy, or was a différent and altogether independent 
paper relating to thé same subject, is a serious question in the case. 
I assumed, in the instruction given, that it was a "copy" within the 
statute, because it performed the office of giving the notice which 
the statute intended to provide. The conclusion reached as to the 
points hereinbefore discussed renders considération of this question 
and of the other questions urged in support of the motion unneces- 
sary. The motion for a new trial is allowed. 



CONLEY V. MATHIESON ALKALI WORKS. 
(Circuit Court, S. D. New York. June 12, 1901.) 

1. FoKEiGN Corporations— Sbkvicb of Pkocbss. 

In a Personal action against a forelgn corporation, which does not do 
business within thé state, service upon an officer or agent temporarily 
wlthln the state is not a good service on the corporation. i 

2. Rkmotal op Causes— Epfbct as Appbabance— Motion to Bet Aside Ser- 

vice. 

The removal of a cause into a fédéral court by a défendant does not 
preclude him from afterwards objectlng in such court to the sufflciency 
of the service. 

On Motion to Set Aside Service of Sunimons After Removal of 
Cause. . 

John G. Agar, for the motion. 
W. W. MacFarland, opposed. 

LACOMBE, Circuit Judge. If the facts are as stated in the affi- 
davits submitted by défendants, namely, that at the time of the service 
of the summons, and for some months prior thereto, the défendant 
corporation had entirely ceased doing business within this state, the 
application should be granted. The cases of Goldey v. Morning 
News, 156 U. S. 518, 15 Sup. Ct. 559, 39 L. Ed. 517, and Railway 
Co. v. Brow, 164 U. S. 271, 17 Sup. Ct. 126, 41 h. Ed. 431, are con- 
troUing. Whether or not the défendant owns property within the 
state which is subject to attachment, as appears to hâve been the case 
in Purdy v. Wallace Muller & Co. (C. C.) 81 Fed. 513, is immaterial, 
inasmuch as service in this case was not made upon the garnishees. 
The affidavits presented by the complainant are mainly on information 
and belief, but annexed to them is a letter, the genuineness of which 
is not questioned, which bears date March 15, 1901, two months and 
a half after the alleged cessation of business at Niagara Falls, and 
signed by the treasurer of the défendant corporation, in which he 
speaks of the plant at Niagara Falls as still being operated by the 
défendant. Under thèse circtmistances, the court would not be war- 
ranted in granting this motion, in view of the conflict of fact. If, 
however, the défendant feels assured that the apparent discrepancy 

1 Service of process on forelgn corporations, see note to Eldred T. Palace 
Car Co., 45 C C A. 3. 
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can be explained, and îs willing to pay the expenses of a référence, 
it may be sent to a master to take testimony, and report to the 
court whether or not at the time of the service of the summons the 
défendant corporation was doing business within this state. 



In re EATON. 

(District Court, N. D. New York. September 30, 1901.) 

No. 25. 

1. BANKRUPTCT— DlSCHARGE— FALSE OaTH. 

To rencler the vérification of schedules frpm which property has been 
omitted the maliing of a false oath within Banlsr. Act 1898, § 29b, cl. 
2, which will defeat the right of the banlcrupt to a discharge, the omis- 
sion must hâve been knowingly and fiaudulently made. 

3. Same— FiLiNG Amended Schedule. 

The fact that a bankrupt obtains leave and files an amended sched- 
ule including property omitted from his former schedule is not con- 
clusive évidence that the omission was not made knowingly, and with 
fraudulent intent, so as to overcome the charge of making a false oath 
to the original schedule, though it may be considered as tending to show 
absence of any wrongful Intent. 

8. Bamb — Evidence Considehbd. 

A bankrupt omitted from his schedule certain stock which he owned 
of the par value of $3,000, which some two years before he had sent 
to an agent for sale. It was then subject to sale for unpaid assess- 
ments made thereon. Subsequently the bankrupt had become insolvent, 
and ail his property had been placed in the hands of a receiver. Pcnd- 
ing the bankruptcy proceedings, he was called as a witness in a suit in 
a State court, and testified to such facts, and that he had forgotten the 
stock, not having regarded it of value, and did not know what had been 
done with it. He subsequently filed an amended schedule, in which 
he included the stock, and offered to surrender it to his trustée. Seld 
that, even if the testimony of the bankrupt in the state court be con- 
sidered, it did not establislî the charge of knowiugly and fraudulently 
making a false oath to the original schedule, which would defeat his 
right to a discharge. 

In Bankruptcy. On motion to confîrm report of référée recom- 
mending the discharge of the bankrupt. 

The first and second objections to the discharge are the only ones now in 
controversy. The first charges that the bankrupt was the owner of thirty 
shares of the stock of the Park Eidge Land Company, the par value be- 
ing $100; that no mention of sald stock was made in his schedules and that 
on the Ist day of June, 1900, he, knowingly and fraudulently, made a 
false oath by verifying his schedules with the said property omitted. The 
second objection charges that one Elmer L. Eaton was Indebted to the 
bankrupt in the sum of §8,000, which indebtedness was omitted from the 
schedules, knowingly and fraudulently, by said bankrupt, he verifying the 
schedules with said indebtedness omitted. On the 25th of January, 1901, 
the bankrupt applied for leave to file amended schedules, and, on the 29th, 
amendments were filed in which a fuU statement Is made of the property 
omitted as aforesaid, the bankrupt stating that the certificates of stock in 
his possession will be delivered to his trustée in bankruptcy. The issues 
arising upon the bankrupt's pétition for a discharge and the objections 
thereto were referred to the référée, who filed a report on the 30th of August, 
1901. holding that the amendments cured the objections to the discharge and 
recommending that the discharge be granted. Exception having been taken 
to this rullng the court retumed the matter to the référée, holding that 
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the ameixdments dld not operate Ipso facto to relleve the bankrupt f rom the 
conseauences o£ havîng made a false oath. On the second hearing counsel 
for the obJectlng creditor offered to prove that in a suit, peading in tlie 
suprême court of the state of JMew York, In which Eobert F. Livingston, as 
receiver, was plalntifC, and the bankrupt and others were défendants, whlch 
suit was tried in the autunm of 1900, the bankrupt made statements re- 
specting hls property which tend to prove the truth of the allégations of the 
said objections. The référée held that the testimony of the bankrupt in 
the said suit was Inadmissible, and, further, that no admission of the bank- 
rupt upon that trial could be proved, either by the minutes of the trial or 
by oral testimony. The référée again overruled the objections and recom- 
mended a discharge. The case is now hère upon the record made at the 
second hearing before the référée, upon hls report and exceptions thereto. 

Myron G. Bronner, for bankrupt. . 
W'alter W. Cooper, for -opposing creditor, 

COXE, District Judge (after stating the facts). But one question 
is presented, namely, did the bankrupt knowingly and fraudulently 
make a false oath in verifying schedules which omitted ail référence 
to the Park Ridge stock and the indebtedness due him from Elmer 
L. Eaton? There can be no doubt that the vérification of schedules 
from which valuable property has been knowingly omitted consti- 
tutes a false oath under subdivision 2, § 29b of the bankruptcy act, 
but the omission must hâve been made with fraudulent intent. In 
re Becker, 5 Am. Bankr. R. 438, 106 Fed. 54, and cases cited ; In 
re Bryant, 5 Am. Bankr. R. 115, 104 Fed. 789. It being conceded 
that the Park Ridge stock and the Elmer debt were omitted, the sole 
question is, was it done knowingly and fraudulently? The filing of 
the amended schedule, giving a full statement of the property in 
question and offering to deliver the certificates of stock to the trus- 
tée, is évidence tending to show the absence of an unlawful intent, 
but it is by no means a conclusive answer to the objections. A rul- 
ing that a bankrupt may verify false schedules and, upon discovery, 
avoid the conséquences of his act by an amendment, is contrary to 
the spirit of the law which aims to reHeve honest debtors only. If 
the law were so construed a bankrupt runs no risk in making a 
fraudulent return of his property supported by a false oath, for, if 
undiscovered, he secures the fruits of his wrongdoing, and, if de- 
tected, he can still obtain his discharge by amending his schedules 
so as to contain the information which the creditors hâve unearthed 
in spite of his efforts at concealment. On the other hand omissions 
frequently occur inadvertently and a prompt acknowledgment of the 
mistake, accompanied by a return of the property, are circumstances 
tending to show good faith. The testimony in the Livingston suit, 
ofïered at the hearing before the référée, has been submitted and 
carefully examined by the court. The following facts appear: In 
1893 or 1894 the bankrupt purchased 60 shares of the stock of the 
Park Ridge Land Company for which he paid $6,000. In 1896 he 
considered this stock worth par. Thirty shares were pledged in 
1898 as security to pay a note of $4,000, which the bankrupt owed 
his wife, and 30 shares were sent, prior to 1898, to Elmer L. Eaton 
at Buffalo to be disposed of by him. The bankrupt testified that at 
the time of making out his schedules he did not know what had be- 
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corne of the Park Ridge stock, or its value, or whether Elmer had 
disposed of it or not; he had in fact forgotten the transaction and 
did not recall it until called upon to testify in the Livingston suit. 
In 1898 the bankrupt became involved in financial difficulty and made 
no further inquiries about the stock in Elmer's hands. The stock 
was subject to assessment and there were a number of calls, but no 
payments were made. In February, 1897, the stock was pledged to 
a trustée for the payment of taxes, interest and expenses, the instru- 
ment transferring the stock providing that in case of failure to make 
payments the trustée might sell the stock at pubHc or private sale. 
On October 13, 1899, a receiver was appointed by the state court 
of ail the property of the bankrupt. The foregoing is a synopsis of 
the testimony of the bankrupt in the Livingston case and contains 
ail the saHent facts bearing upon the présent issue. The testimony 
in the Livingston case bearing upon the omission of the Elmer L. 
Eaton indebtedness is absolutely insufficient to establish fraud and 
need not be discussed. Regarding the omission of the Park Ridge 
stock the case is not so plain, and yet the court is clearly of the 
opinion that the testimony falls short of establishing fraudulent in- 
tent. There is nothing to show the value of the stock in June, 1900, 
when the schedules were filed. It niay hâve become utterly worth- 
less at that time. It had been transferred to a trustée who was 
authorized to sell it to satisfy unpaid assessments. A receiver had 
been appointed of ail the bankrupt's property, including the stock. 
The account between the bankrupt and Elmer L. Eaton, who held 
the certificates and who was authorized to dispose of them, was 
apparently involved in an inextricable tangle. In thèse circumstan- 
ces a perfectly honest man might hâve thought that the stock was 
of no value and hâve forgotten to mention it in his schedules. The 
bankrupt swears that this is precisely what took place. He sup- 
posed, he says, that the stock was of no value to himself or his cred- 
itors and had forgotten its existence when he verified the schedules. 

Assuming that ail the testimony ofifered by the objecting creditor 
is compétent, he bas failed to establish the essential ingrédients of 
the ofïense, namely, that the omission was made knowingly and 
fraudulently. In fact, the testimony ofifered, which is the testimony 
of the bankrupt himself, tends to establish his innocence rather than 
his guilt. The case has been examined as if this testimony were 
properly before the court. As stated at the argument the court will 
not discharge a bankrupt if convinced that légal évidence is at hand 
which will prove that he is unworthy to receive a discharge. The 
principal facts referred to in the Livingston case can be established, 
without recourse to that record, by compétent évidence in this pro- 
ceeding, and if convinced that thèse facts constitute a valid bar to 
the discharge an opportunity to présent them would be given. 

Counsel for the objecting creditor stated at the argument that 
if the facts in the Livingston case were admitted he would regard 
his case as closed. The court is convinced that with the case made 
out precisely as the objecting creditor requests, it would not présent 
a valid reason for refusing the discharge. The situation is some- 
what similar to that which arises when an appHcation to présent 
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rlewly-discôveréd évidence is denied on the ground that the évidence 
if received could in no way change the resuit. The court expressly 
déclines to décide that the testimony of a bankrupt taken in a con- 
temporaneous proceeding in a state court can be introduced in évi- 
dence to defeat his discharge. It décides simply that if ail the facts 
stated in the testimony were properly in évidence they would not 
defeat the discharge, 

The request of the objecting créditer that the matter be again 
sent back for new testimony cannot be granted. He has had two 
hearings before the référée and, practically, a third hearing before 
the court upon ail the testimony ofïered. He has been treated with 
extraordinary liberality and it would be an injustice to the bankrupt 
to permit the créditer to make another efïort to defeat the discharge. 
The report of the référée is confirmed and the discharge as granted. 



In re MORRISON. 
(District Court, B. D. Arkansas, W. D. October 2, 1901.) 

BANKRDPTCT— HOMBBTBAD EXEMPTION— HkAD OF FaMILT. 

Under Const. Ark. art. 0, f S, which exempts the homestead of any 
résident of tlie state "wlio is married or tlie liead of a famiiy," an un- 
marrled man ■who owns a liouse, in wlilcli tie résides with his widowed 
mother and mlnor brother, who are not able to support themselves un- 
aided, and to whose support he eontributes from his wages, is the head 
of a famiiy, and is entltled to the exemption of his homestead lu bank- 
rnptcy. 

In Bankruptcy. On review of décision of référée. 

The facts as foimd by the référée in bankruptcy, and to whIch no excep- 
tions are taken, are substantially as follows: The bankrupt la 26 years old, 
au unmarried man, and the owner of a lot, with a small house thereon, 
whl<;b he clalms as exempt as his homestead. He purchased it with the 
proceeds of a legacy left him by aCi aunt about 5 years ago. He résides 
on the property, and has with him his widowed mother and a half -brother, 
who is now about 16 years of âge. The bankrupt is a flreman on a railroad 
locomotive, and eontributes to the sujpport of his mother and half-brother. 
Immediately after his purchase, he and his mother and her husband, who 
was the step-father of the bankrupt, as well as her youngest son, moved into 
the house with the bankrupt. Her fausband died soon thereafter, and the 
mother and half-brother hâve lived there with him ever since, without pay- 
Ing any rent, but, on the contrary, reeeiving assistance from the bankrupt. 
In order to enable them to live with some degree of comfort. The mother 
has a small income from the sale of milk and butter, she being the owner 
of a cow, and she is aiso the owner of a horse. The bankrupt résides there 
with them, his mother keeping house. The référée also flnds that the 
mother is 57 years old, is in poor health, and has no means of her own. 
The young brother has about $200 in money, which has been loaned out by 
his guaMian, and the Interest as coUected is pald to the mother. He is in 
IKKtr health, and does not eam sufflcient to support hlmself. On thèse facts 
the référée (E. W. Kimball, Esg.) decided that the bankrupt is the head of a 
famlly, withln the meaning of the laws of the state of Arkansas, and entl- 
tled to the homestead exemption. The creditors of the bankrupt ask a rct- 
vlew by the court of this décision of the référée. 
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A. Corner, for creditors. 
G. Fulk, fpr bankrupt. 
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TRIEBER, District Judge (after stating the facts). The constitu- 
tional provision of the state of Arkansas is as follows : 

"The homestead of any résident of thls state who Is married or the head 
of a famlly shall not be subject to the lien of any Judgment or decree of any 
court or to sale under exécution or other process thereof, except," etc. (the 
exceptions not belng applicable to the case at bar). Const. Ark. art 9, § 3. 

The only question to be determined is whether the bankrupt, upon 
the facts of this case, is "the head of a family," within the meaning 
of this constitutional provision. The question has never been di- 
rectly passed upon by the suprême court of Arkansas, but a careful 
review of ail the décisions of that court in relation to homestead 
exemptions shows that thèse laws hâve always been Uberally con- 
strued ; and in two instances, while not properly before the court, it 
was intimated that one situated as the bankrupt is would be deemed 
"the head of a family." In Greenwood v. Maddox, 27 Ark. 648, 
the court said, where an unmarried man had living with him his sis- 
ters who were orphans, that : 

"The court below might well hâve found, upon thèse facts, that Toms 
was the head of the family. He succeeded his deeeased father In the care 
of his minor sisters, who continued to live with him in the family mansion 
when not at school." Greenwood v. Maddox, 27 Ark. 658. 

In Patrick v. Baxter, 42 Ark. 175, the court cites approvingly from 
Thomp. Homest. & Exemp. § 60, that : 

"It may be that an unmarried man, who has an aged mother living with 
him in his house, dépendent upon him, and whom he is supporting, is the 
head of a family, within the meaning of the constitution." 

While it is true that thèse are mère dicta, and were not necessary 
for the détermination of the issues then before the court, yet they are 
entitled to high considération from this court, as showing the leaning 
of the highest court of the state in the construction of thèse provisions 
of the state constitution. The term "head of a family" should be given 
a broader construction than merely applying it to the husband or 
father, and, while it is true that there is some conflict of authority as 
to whether an unmarried man can be the head of a family, the weight 
of authority is in favor of considering every person the head of a 
family who keeps house, and has living with him and is supporting 
some persons whom it is either his légal or moral duty to support. 
Harbison v. Vaughan, 42 Ark. 539. Thus, in Tennessee, Chancelier 
Cooper, in Ex parte Brien, 2 Tenn. Ch. 33, held that a widow keep- 
ing house upon the farm without any children of her own, but with 
orphan children of a deeeased sister, dépendent upon her, is the head 
of a family, within the meaning of the homestead laws of that state, 
which is limited to the head of a family. To the same effect, see, 
among other décisions, Marsh v. Lazenby, 41 Ga. 153; Blackwell 
v. Boughton, 56 Ga. 390; Cox v. Stafïord, 14 How. Prac. 521 ; Con- 
naughton v. Sands, 32 Wis. 387 ; Wade v. Jones, 20 Mo. 75, 61 Am. 
Dec. 584; Parson v. Livingston, 11 lowa, 104, yy Am. Dec. 135; 
Seymore v. Cooper, 26 Kan. 539; McMurry v. Shuck, 6 Bush, m, 
99 Am. Dec. 662 ; Moyer v. Drummond, 32 S. C. 165, 10 S. E. 952, 
7 L. R. A. 747, 17 Am. St. Rep. 850; Thomp. Homest. & Exemp. 
§§ 5S-60' Even if there be no statutory obHgation, there is a moral 
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obligation on the bankrûpt to support his old, widowed mother, whicH 
is sufficient, according to thèse authorities, to constitute hitn the head 
of a family, within the meaning of the provisions of the constitution 
of Arkansas, It may be that the filial affection of the bankrupt for 
his mother may hâve prevented him from marrying. To take from 
him this home v/oûld deprive his aged mother and young brother of a 
shelter, and defeat the beneficent intention of the framers of our 
constitution. Earning but scant wages as a fireman, his actions in 
thus furnishing a home for his mother and brother and contributing 
to their support are cOmmendable, and, in the opinion of this court, 
constitute him the "head of a family," within the true meaning of 
the constitution of the state of Arkansas. There vi^as no error in 
the conclusions of law reached by the référée, and his judgment is 
approved. 



In re JONES. 

(District Court, D. Massachusetts. August, 1900.) 

Bankhuptcy— Proof op Claimst-Sukrender op Prepkkences. 

Bankr. Act 189», | 57g,: requiring a créditer who has recelved préfér- 
ences to surrender the saiue before his claim will be allowed, is not 
confined In Its application to préférences recelved within four months 
prior to the bankruptcy, but requlres the surrender of ail préférences, 
as deflned in section ÔQa, whlch contains no time limit; the only limita- 
tion being the debtpr's condition of Insolvency when the transf er of 
property by payment or otherwlse was made. 

In Bankruptcy. On review of referee's décision. 
The following is the opinion of Warner, Référée : 

Lovett, the creditor, worked for Jones, the debtor, during a part of the 
year 1895 and to September 3, 1896, on whlch date there was a balance due 
Lovett for wages of $175, for which amount Jones gave his demand note, on 
whlch cash payments hâve been made as follows: November 14, 1896, $10; 
December 26, 1896, $5; January 16, 1897, $5; Aprll 23, 1898, $10,— amountlng 
in ail to $30, and leavlng a balance due on the note, with interest to the 
date of the flllng of the pétition, March 14, 1900, of $175.45. Lovett retumed 
to work for Jones In September, 1808, and between the dates of September 
7 and December 31, 1898, earned, as wages, the sum of $94.24. Between 
thèse dates Lovett recelved on accouht of wages the sum of $43, in numer- 
ous payments, varying from 25 cents to $5. Between the dates of April 
16 and December 14, 1899, Lovett eamed as wages the sum of $181.40, and 
between the dates of Aprll 18 and November 17, 1899, recelved on account 
of wages the sum of $59.25, In numerous payments, varying from 50 cents 
to $5. Within three months of the flllng of the pétition, December 14, 1899, 
to March 14, 1900, Lovett earned as wages the sum of $111.40, on account of 
which he has recelved no payment. The last payment recelved by Lovett 
from Jones was $2, on November 17, 1899, and this was the only payment 
recelved by him within four months before the filing of the pétition. The 
total amount received by Lovett after July 1, 1898, and' before November 
14, 1899, was $100.25. Jones was Insolvent, within the meaning of the bank- 
ruptcy act, on July 1, 1898, and remalned insolvent at ail times to the date 
of the flllng of his pétition. There Is no évidence that at the time any of the 
payments were made Lovett had reasonable cause to believe that it was 
intended thereby to give a préférence. The creditor ofCered to surrender the 
sum of $2. The référée ruled that no part of the claim could be allowed 
unless the creditor surrendered ail payments received since the bankrupt 
became Insolvent, and refused to allow the claim without the surrender of 
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1102.25, and allowed the créditer ten days withln whlch to make such sur- 
render. The creditor excepted seasonably to this ruUng, and asked that the 
same might be reviewed by the judge. The Derby Desk Company, a corpo- 
ration organized under the laws of the state of Maine, by its treasurer, 
Franlf W. Orocker, offered its proof of claim lu the above-named matter, for 
the sum of $2,619.47, upon four (4) promissory notes, one dated November 
1, 1898, for $1,000, payable on deinand, and three dated November 1, 1899, 
for $180.91, $181.79, $182.68, respectlvely, and payable, respectively, four, 
flve, and six months after date, and for an open account for rent, the items 
for rent being four months' rent to January 1, 1900, $1,000; one month's 
rent to February 1, 1900, $250. On the open account for rent the followlng 
Items were credited: January 22, 1900, cash, $100; January 31, 1900, $75; 
Mareh 1, 1900, $0.91. It appeared that the bankrupt was Insolvent at the 
date of thèse crédit items and for a considérable period before. The claim, 
in this form, was disallowed, on account of the creditor having received a 
préférence. It also appeared that at times slnce the date of sald notes, and 
■while the said notes were held by sald creditor as a liability against the 
bankrupt, the creditor had received on claims not contained in the proof 
other payments than those credited on the account. The creditor offered 
to surrender the sum of $175.91, as credited upon the open account flled wlth 
the proof, upon allowance of the claim, but the référée refused to allow this 
creditor to prove the claim wlthout surrenderlng ail sums received by it in 
payment of any Indebtedness from the bankrupt to it while the bankrupt 
was insolvent, and during the existence of any of the Indebtedness contained 
in this proof. The creditor excepted to this" ruling of the référée, and the 
référée sets forth thèse facts to the judge for his décision. 

Charles C. Blaney, for Lovett. 

Freedom Hutchinson, for Derby Desk Co. 

Albert S. Hutchinson, pro se. 

LOWELL, District Judge. In thèse cases the creditors seek- 
ing to prove hâve, according to the décision in Re Ft. Wayne Elec- 
tric Corp., 3 Am. Bankr. R. 634, 99 Fed. 400, received préférences, 
unless the fact that the payments were received more than four 
months before the pétition was filed takes them out of the scope 
of the décision. It was there held that a préférence must be sur- 
rendered before the creditor could prove, even though lie had no 
cause to believe that a préférence was intended. The décision went 
largely upon the ground that the préférence to be surrendered was 
not that limited in section 6ob, but that described more generally 
in clause "a." This contains no mention of a time Hmit. A 
literal constrviction of sections 57g and 6oa makes them include 
préférences given and received beyond the four-months period, and 
this literal construction is confirmed by an examination of earlier 
drafts of the existing act. Section 69 of the original Torrey bill, 
which dealt with préférences, provided in its first paragraph that 
a respondent shall be deemed to hâve given a préférence if he has 
within four months, etc. The second paragraph of the same sec- 
tion provided that if a bankrupt shall hâve given any préférence, 
and the person receiving such préférence shall hâve had reasonable 
cause to beheve that a fraud on the act was intended, the préf- 
érence shall be voidable. The fifth clause of section 72 of the 
Torrey bill provided that the claims of creditors who hâve received 
préférences shall not be allowed until the préférence is surrendered. 
IJnder thèse provisions, plainly, the préférence to be surrendered 
110 F.— 47 
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must hayié; teeh gîvèn withjii four months; but in ail the subsé- 
quent drafts of the act, so far as I hâve read them, the time limit 
has beeh taken out of the first paragraph and inserted in the second. 
And th«s^ while no préférence given beyond the four-months period 
is made vbidable, ail préférences, whenever given, must be surren- 
dered before proof. Perhaps no very great weight should be given 
to the considération just stated, as the original Torrey bill seems 
never to hâve been befoi*e congress ; but, for what it is worth, the 
considération Imakes strongly for thé iiteral construction of the lan- 
guage of the existing act. As hâs been said, the word "préfér- 
ences," in section 57g, is used generally, and with apparently no 
more référence to a time limit than in section 60a. There are 
bther places in the act where the same word appears to be with- 
out time limitation. See section 5g. It is urged as a strong argu- 
ment against the Iiteral construction of the act that this construc- 
tion will unsettle business, by disturbing transactions long since 
past ; but, if the construction çoiitended for by the creditors is 
adopted, theu only those prëferences must be surrendered which 
hâve been given within the four-months period, and this whether 
the creditor had or had n(5t knowledge that a préférence was in- 
tended. Under the act of 1867, ail préférences given after the pass- 
age of the act, and received with the knowledge of the intent to 
prefer, must hâve been surrendered before the creditor could prove. 
To permit a creditor to prove his debt, while retaining a préfér- 
ence received five months before the pétition, with full knowledge 
of the debtor's insolvency and the intent to prefer, would be an 
unusual laxity. See, also, section 2, c. 9, of the act of 1841. If 
the court is compelled to choose between a construction which re- 
quires ail préférences to be surrendered before proof whenevçr they 
are received, whether the creditor has knowledge of the intent to 
prefer or not, and a construction which permits the preferred cred- 
itor to prove, while retaining a préférence received more than four 
months before the filing of the pétition, with full knowledge of the 
intent to prefer, I am brought to believe that the first construction 
is more consonant with the gênerai spirit of the act. It cannot be 
said, indeed, that this construction is clear beyond a doubt, but it 
seems to me to resuit logically from the case cited, which I am 
bound to follow. Were I to form a bankrupt act as seemed to me 
best for the interests of the community, I might differ from congress 
in some respects. That is not my office. If the construction thus 
put upon section 57g makes it a real menace to legitimate business, 
cpncerning which no opinion is expressed, it is from congress that 
relief must bé sought. For ail thèse reasons, the décision of the 
référée in above case is afifirmed. 



In re ABRAHAM STEHES LUMBER CO. 

(District Court, S. D. Kew York. August, 1901.) 

Bakkruptcy— Prbfbrencbs — Dbbts Stjbsequently Coktkaoted. 

The payment by an Insolvent of an exlsting debt, either in full or In 
part, does not constitute a préférence as regards a new Indebtednesa 
contracted subsequently, to which the payment could hâve had no rela- 
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tlon, and the creditor Is not required by Bankr. Act 1898, § 57g, to 
surrender such payment before he can prove the subséquent debt 
against the estate of the debtor In bankruptcy; but where a note is 
glven for ail or a part of the prior debt, whlch is still held by the 
creditor when the subséquent debt is contracted, its payment thereafter 
Is a partial payment on the entlre indebtedness then existlng, of whlch 
It 'Is a part, and constitutes a préférence whieh must be surrendered 
before the remainder of such indebtedness can be proved. 

8. Same — Proof op Claims— Sdrrendbb of Préférences. 

Bankr. Act 1898, § 57g, requiring a creditor who has received préfér- 
ences to surrender the same before his claim will be allowed, is not 
conflned in its application to préférences received within four months 
prior to the bankruptcy, but requires the surrender of ail préférences 
as defined in section 60a, -whlch contains no tlme limit; the only limi- 
tation being the debtor's condition of insolvency when the transfer of 
property by payment or otherwise was made. 

8. Same— New Crédits. 

The provision of Bankr. Act 1898, g 60e, allowlng new crédits to be 
set ofiC against préférences, is applicable only in cases arising under 
subdivision "b" of the same section, where it is sought to recover such 
préférences, and does not affect section 57g, requiring the surrender of 
préférences to entitle the creditor to prove his claim. 

4 Same— Préférence— Crédit for Labor of Debtor. 

The performance of labor by an insolent debtor for his creditor, for 
wbich he is given crédit on his indebtedness, is not a transfer of prop- 
erty which constitutes a préférence under Bankr. Act 1898, § 60a. 

In Bankruptcy. On review of referee's décision respecting a claim. 
The following is the opinion of Olney, Référée : 

This is an application for the re-examination of a proof of elalm flled by 
the respondent, Robert R. Sizer, doing business under the name of Robert 
Slzer & Go., against the estate of the above-named bankrupt, amounting to 
$191.25; being the balance due on open aecount for merchandise sold by the 
respondent to the bankrupt in March and August, 1900, upon which certain 
payments hâve been made. It is sought to vacate proof of claim unless 
such payment and others made in settlement of a previous independent ae- 
count, where the debtor was insolvent, be surrendered by the claimant. An 
Involuntary pétition in bankruptcy was flled October 22, 1900, and some 
of the alleged preferential payments were made more than four months prior 
thereto. The facts are ail admitted. The aecount referred to may be stated 
as foUows: 

Abraham Steers Lumber Company in Account with Sizer & Company. 
1899. 

Dec. 23. To mdse $232 46 

1900. 

Jan. 24. By cash $ 29 68 

By bills rec 200 00 

Jan. SI. By cash 2 78 

$232 46 $232 46 

Mch. 10. To mdse $23166 

To mdse 126 14 

June 26. By cash $100 00 

Aug. 16. To mdse 20 62 

Aug. 25. By cash 50 00 

Aug. 28. By charges (haullng, pillng, and tallvîng 

lumber) 37 17 

Balance (proved) 191 25 

$378 42 $378 42 
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It l8 «Ueged In the thlrd paragraph of the pétition that tîje paymente 
thereln set forth, amountlng In the aggregate to $419.23, were made by the 
debtor whlle InsolTent, and by the fourth paragraph that the eflect thereot 
■Was to enable the said créditer to obtain a greater percentage of hls debt 
than other crëdltors of the same class. Thèse statements, whlch conform 
precisely wlth the statutory définition of a préférence, are admltted by the 
flrst paragraph of the answer; bnt it 1b clalmed as to the payments made 
prier to June 22, 1900, that they were not made wlthln four months prier to 
bankruptcy, and therefore not wlthln the prorisions of subdivision "g" of 
section 57. The flrst question, therefore, to be consldered, is whether the 
four-months limitation speclfled In subdivision "b" of section 60 and subdi- 
vision "b" of section S apply to the préférences referred to In subdivision 
"g" of section 57, so as to limlt the return of preferentlal payments to those 
recelved during four months prier to bankruptcy proceedlngs. The question 
seems to be a new one. The four-months period Is of ten specified by the 
court and applled without objection to cases of thls character, but, so far 
as I bave knowledge, the point has never before been raised or specifically 
passed upon. The bald theory Is whether subdivision "a" of section 60 con- 
tains the entlre and complète définition of the word "préférence," when used 
generally In the bankruptcy act, as it Is In subdivision "g" of section 57. 
Thls subdivision "a" says, In substance: "A person shall be deemed to hâve 
glven a préférence. If, belng Insolvent, be has suffered a Judgment agalnst 
hlmself • • • or made a transfer of any of hls property, and the eflfect 
of the enforcement of such Judgment," etc. "A person shall be deemed to 
hâve glven a préférence it, bslng Insolvent, he has procure! or suffered a 
Judgment to be entered agalnst hlmself In favor of any person, or made a 
transfer of any of hls property, and the effect of such judgment or transfer 
wlU be to enable any one of his crëdltors to obtain a greater percentage of 
hls debt than any other of such crëdltors of the same class." As thls 
is the only définition of the word, thèse two éléments, Insolvency and pay- 
ment, made up of a condition and an act, are ail that Is neeessary to consti- 
tute a préférence under the act To hold that there is a limitation of four 
months In ail cases Is to hold that préférences cannot be predieated upon 
any facts arlslng prlor to that period, — in other words, that a payment by 
an Insolvent prier to that period cannot be consldered a préférence. It is 
dlfflcult to assume such a construction in the face of the openlng clause of 
the next subdivision: "If a bankrupt shall hâve glven a préférence wlthln 
four months before the flllng of a pétition," etc. Thls clearly Indlcates that 
a préférence may be created for général pnrposes prlor thereto, but for the 
partlcular purpose of recovery by the trustée it Is llmited as thereln stated. 
So In section 3 it Is provlded by subdivision "a" that a préférence wlth la- 
tent, etc., is an act of bankruptcy, and subdivision "b" provides that a péti- 
tion may be flled If such act of bankruptcy was committed wlthln four 
months. Thls language would be surplusage and meaningless if préférences 
generally were llmited to four months. Agaln, it may be well urged that. 
If It was neeessary to conflue by spécifie language the period of preferentlal 
aets for the pnrposes of sections 3 and 60b, then It was also neeessary in the 
case of section 57g, if It was Intended to limit that case to the same period. 
In the case of Carson, Plrle, Scott & Oo. v. Chicago Tltle & Trust Co., 5 Am. 
Bankr. R. 814, 21 Sup. Ct. 906, 45 L. Ed. 1171, the United States suprême court 
held that the élément of Intent, as contalned In section 60b, did not enter 
Into the définition of a préférence, as used in the clause under considération, 
because such élément did not form a part of the requlrements of a préfér- 
ence as speclfled In section 60a. It Is dlfflcult to dlstingulsh in principle be- 
tween that case and the présent one. It Is significant that In sections 3b 
and GOb the four-months limitation is connected wlth the élément of Intent, 
and that and the period of tlme are both spécifie limitations upon the gênerai 
effect of a préférence deflned in section 60a. One Is a limit of tlme, and 
the other of character. The same rule should apply to each of them. If we 
must borrow from subdivision "b" to complète the définition in subdivision 
"a" In the point of tlme, we could equally borrow therefrom In the other 
case. As It has been determlned by suprême authority that It cannot be 
done In one case, it Is safe to say that It cannot in the other. Standing alone, 
subdivision "a" does not confine the meanlng of the word "préférence" to 
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any perlod except that of Insolveney. That Is a llmit of tlme, not by day» 
or months, but by an event. That section 60a contains a gênerai définition 
of a préférence, while subdivision "b" sets forth a spécial kind of a préfér- 
ence and the results flowing therefrom, is évident not only from tlie read- 
ing of the statute, but from the opinion in the Carson Case. Thus the court 
says: "Subdivisions 'a' and 'b' are concerned with a préférence given by a 
debtor to his créditer. Subdivision 'a' defines vfh&t constitutes it, and sub- 
division 'b' States a conséquence of It, gives a remedy agalnst it. * * • 
Provided, however, that the préférence was given four months before the 
filing of the pétition in bankruptcy or before the adjudication, and the 
créditer bas reason to believe that a préférence was intended." See opin- 
ion of court In Carson, l'irle, Scott & Ce. v. Chicago Title & Trust Oo. The 
question at bar did not arise In the Carson Case, but eounsel referred to the 
four-months llmit for the purpose of showing that, if that was allowed, the 
court "could travel outside" for the purpose of taking in the Connecting élé- 
ment of Intent also. This argument was met by the court as follows: 
"The argument is strong which is urged to support a four-months limitation, 
but St can be argued in opposition that subdivision 'a' needs no explanation 
from other parts of the statute in order to obtain a tlme limlt on the ques- 
tion of préférence. It can be argued that subdivision 'a' gives such limlt 
in the existence of insolveney. But we are not required to décide elther 
way on this record. If the élément of 'intent' is not to be interpolated Into 
subdivision 'a' of section 60, it must seem that the élément of tlme is not to 
be so Interpolated." I am of the opinion that the payments received from 
the bankrupt while insolvent, though more than four months prlor to the 
commencement of bankruptcy proceedings, were préférences, wlthin the 
meanlng of section 57g. 

The next daim on the part of the respondent to be considered is that a 
complète settlement and discharge of the original liablHty for merchandise 
purchased by the debtor having been effected by the receipt of cash and 
note, botb treated as payment, the transaction is canceled and ended, and 
the payments made therein, belng bona flde, can no more be questioned 
than they could bave been if no subséquent transactions had been entered 
into between the parties, — in other words, that the right to prove a claim 
for the balance due upon a subséquent and distinct sale can in no wlse be 
afCected by the settlement of the prier indebtedness, as it constituted no 
part of the partieular debt exlsting at the tlme of bankruptcy. There is 
mueh force to this plea, which is entirely distinct from the question of the 
applicability of the provisions of section 60e relating to the efEect of subsé- 
quent crédit upon "recoverable" préférences. It is urged by the learned 
eounsel for the creditors that the word "debt," as used in subdivision "a" 
of section 60, refers solely to the partieular indebtedness existtng at the time 
of the bankruptcy, and excludes préviens matters not then in esse. Apply- 
ing the argument to the case at bar, it is clalmed that, the payment of the 
first debt having been made before the second was contracted, there was an 
intérim when the claimant was not a créditer, and that as to the new debt 
subsequently created the former payment could not be considered a préf- 
érence, enabllng this — in a sensé — new créditer to obtain a greater percent- 
age of his debt then exlsting than any other créditer of the same class. 
So far as the question relates to separate and contemporaneous debts, it 
has already been passed upon In several well-consldered cases. In re Flick, 
5 Am. Bankr. R. 465, 105 Fed. 503; In re Cenhaim, 3 Am. Bankr. R. 249, 97 
Fed. 923. The question présents some difflculties. In the absence of any 
controlllng authority, my opinion is that where a transaction has been closed 
in good falth, and the bankrupt's debt fully paid up, and the dealings be- 
tween the créditer and the bankrupt thus closed, in case thereafter their 
dealings are resumed, and a debt results which is in existence at the time 
of the bankruptcy, the act does not contemplate the opening ef the trans- 
action that was entirely closed. In other words, I do not thlnk the pay- 
ment made in that transaction should be considered a préférence. It seems 
to me very unlikely that congress Intended to throw open transactions of 
that kind. The inconvenience and uncertainty that would resuit from such 
a construction of the act appear to me so great as to render it improbable 
that such was the intention of congress. 
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If I am TH^ong In the foregolng conclusion as to independent transactions 
ttrhlçb bâté been closed, then It is also nrged by counsel for créditer that 
sectlpn 60g àppUes to the préférences mentioned In section 57g as well as to 
thbSô recoverable under section flOb. If thls be true, then the cash payment 
made upon the flrst sale would be offset by the subséquent crédits. I am 
prepared, however, to admit the application of section COc to the case at 
bar. Judge Shlras, In conflrmlng a very able opinion by Référée James in 
the case of In re Ohrlstensen, 4 Am. Bankr. H, 202, 101 Fed. 802, held that 
the Word "recoverable," In section eOc, confined the opération of that sub- 
division to section 60b, whlch latter contalns the only provisions for recover- 
Ing préférences. Thls rullng was foUowed, but wlthout comment, by the 
district court In the case of In re Arndt, 4 Am. Bankr. B. 773, 104 Fed. 
234. Later décisions In both the circuit and district courts hâve applled 
It also to section 60a. See McKey v. Lee, 6 Am. Bankr. R. 267, 105 Fed. 
923; In re Eyan, B Am. Bankr. R, 896, 105 Fed. 760; and In re Sechler, 6 
Am. Bankr. R, 679, 106 Fed. 4S4. Thèse later décisions might be consldered 
controlllng on the référée, wére It not for a paragraph In the stUl later Car- 
son Case. There Is nothlng In the record of the Carson Case, so far as It 
has come to my attention, whlch shows the pertlnency of thls particular 
question; but It certalnly was dlscussed by counsel, and dlsposed of by the 
court In the foUowlng language: "Nor, agaln, do we flnd anythlng whlch 
militâtes agalnst our conclusion In section 60c. That subdivision Is ap- 
plicable to the cases arlsl'ng uhder 'b,' and allows a set-off whlch otherwlse 
mlght not be allowed." In vIew of the facts of the case as disclosed by Its 
record, thls remark of the court seems to be oblter; hence, upon authorlty, 
1 conclude that the set-ofC allowed In section 60c Is avallable to the respond- 
ent hère. 

The counsel for the trustée makes the point that the item of crédit to the 
bankrupt of $37.17 arislng by reason of work and labor preferred by the 
bankrupt for the credltor constitutes a préférence. I do not think the 
performance of labor by the debtor for the credltor constitutes a "transfer 
of property," In the ordlnary meaning of thèse words, or In the sensé in 
whlch the words are used In the bàhkruptcy act, and hence the performance 
of thls work dld not constitute a préférence. An order may be entered in 
accordance wlth the foregolng opinion. 

Kneeland, La Fetra & Glaze (Stillman F. Kneeland, of counsel), 
for trustée. 
McKelvey & Mattocks, for respondent. 

THOMAS, District Judge. This is a review of the décision of the 
référée respecting the claim of Robert R. Sizer. Pétition in bank- 
ruptcy was filed October 22, 1900. 

On December 23, 1889, Slzer sold to the bankrupt merchandlse of 
the value of $232.46, for whlch he recelved: 

January 24, 1900. Cash $ 29 68 

January 24, 1900. Note payable and pald Aprll 23d 200 00 

January 31, 1900. Cash 2 78 

Total $232 46 

At subséquent dates Slzer sold the bankrupt merchandlse 
as foUows: 

Marcb 10. Merchandlse $357 80 

August 16. Merchandlse 20 62 

$378 42 

Upon whlch Slzer recelved the foUowlng payments: 

June 26. Cash $100 00 

August 23. Cash 50 00 

August 28. Labor of bankrupt 37 17 

$187 17 

Leavlng a balance of $191 25 
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The sum of $232.46 need not be returned as a condition of prov- 
ing debts arising on and after March 10, 1900, provided the note 
may be regarded as a payment at the date of its delivery; for in 
such case the payments ending January 3ist could hâve no relation 
to the subséquent account, for before the indebtedness of March 
loth accrued the relation of créditer and debtor would hâve ceased. 
It is considered that a fuil or partial discharge of the debt does not 
impair the right to prove a debt contracted subsequently. Thus, if 
A. owe B. $500 in January, and pay $500 or $250 thereon in February, 
this is not a préférence as regards a debt contracted in March for 
$500. There is no reason for denying the right to prove the subsé- 
quent debt, inasmuch as the prier payment could not hâve any référ- 
ence to or influence upon a debt contracted thereafter; nor could 
such payment be appropriated to the payment of a then nonexisting 
debt, either by the créditer or debtor, or both, unless there was some 
spécial collusion or arrangement for that purpose. But in the usual 
course of business a payment of money is apprepriable only to an 
existing debt, and, in the nature of the case, can be related as a 
préférence to such debt alone. In February a debtor cannot prefer 
a créditer on an indebtedness that is not contemplated and that will 
be nenexistent until March, and when the March debt arises the 
crédit cannot be transposed from its whole or partial discharge of 
the first item ef the indebtedness se as to discharge partially the 
second item ef indebtedness. Thèse views are expressed fer the 
purpose of approving the referee's holding that the full discharge of 
the items amounting to $232.46 before March loth would not hâve 
been a préférence. But it is considered that the référée erred in ap- 
plying the note as a payment at the time that it was delivered; for 
it was net a payment, even if it may be deemed te hâve extended the 
time of payment of the account. Had Sizer transferred the note 
witheut indorsement, or done semé other act from which it might 
be inferred that the note was accepted or regarded as payment, a 
différent rule might apply. After the giving of the note, and before 
its maturity and payment, to wit, on March 10, 1900, the bankrupt 
bought goods amounting to $357.80, se that at such date the bank- 
rupt owed Sizer the note representing an account for goods sold, 
and the additional sum of $357.80. While the payment was distinctly 
on the note, and for the purpose of extinguishing it, yet it was a 
partial payment of a portion of the whole amount of the indebted- 
ness owing from the bankrupt to the créditer. Although the pay- 
ment of the note was more than four months préviens to the filing 
of the pétition in bankruptcy, nevertheless it created a préférence 
under sections 6oa and 57g. It is aise concluded that section 6oc 
does net avail the claimant, as it has apparent référence to section 
6ob, and not to section 6oa. 

The court is constrained to the conclusion that there is no time 
limit to the opération of section 6oa. The suggestion of the suprême 
court in Carson, Pirie, Scott & Ce. v. Chicago Title & Trust Ce., 
S Am. Bankr. R. 814, 21 Sup. Ct. 906, 45 L. Ed. 1171, tends in such 
direction ; and the discussion of Judge Lowell in Re Jones, 4 Am. 
Bankr. R. 563, iio Fed. 736, states the view that may be adopted 
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rao6t reasonably. Somç limitation of time upon th« opération of 
section 6oa may be advisable, but an examination of the act and of 
the différent parts thereof fails to disclose that it exists. The labor, 
credited August 28th, and amounting to $37.17, may be offset, as it 
cannôt be regarded as a transfer of property. 

It results that the payments of $29.68 and $2.78, respectively, on 
January 24th and January 3ist, were not préférences as to subsé- 
quent items of indebtedness, but the payments of the note on April 
23d, and of $100 and $50, respectively, on June 26th and August 23d, 
were préférences as to ail indebtedness preceding such several pay- 
ments. Therefore it would seem that the only payments not creating 
a préférence were $29.68 and $?.78 and item for labor. The décision 
of the référée will be modified in accordance with the views hère 
expressed. 



In re LEVT. 

(District Court, W. D. Pennsylvanla. July, 1901.) 

Bahkhtîptcy— Composition — Witedhawal of Acceptancb by Creditohs. 

Oredltors pf a bankrupt, wha hâve slgned an acceptance of an olïer 
of composition, and invoked tlie action of the court thereon, wlll not 
be pennitted to withdraw their signatures, where it is not alleged that 
they were procured by fraud or misrepresentation. 

In Bankruptcy. 

A majority in number and amount oî bankrupt's creditors signed 
an acceptance of the offer of composition, whereby it was agreed 
to pay 25 cents on the dollar. Subsequently a number of the credit- 
ors who had agreed to accept such composition came into court, and 
desired to file a paper, asking leave to withdraw their acceptance, 
and that the application for the composition be dismissed; stating 
that when they signed the acceptance they were not aware of ail 
the facts in the case. 

Way, Walker & Morris, for petitioning creditors. 
Spiro & Sachs, for bankrupt. 

BUFFINGTON, District Judge (orally). Thèse creditors volun- 
tàrily came into court, accepted the proposed composition, and asked 
the court to act in the matter, and confirm the composition. They 
procured the court to act, and they are now estopped from interfering 
with the further conduct of the case in the matter of this composition. 
Had they alleged fraud or misrepresentation in the procuring of their 
signatures to the acceptance, the case would be différent. They are 
presumed to hâve had the same knowledge when they signed as they 
hâve now. The application for their withdrawal will be refused, and 
the court will proceed to pass upon the merits of the proposed com- 
position. If it is not for the best interests of the creditors, it can be 
shown on the hearing before the référée. 
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In re DANIELS. 

(District Court, D. Rhode Island. September 13, 1801.) 

No. 94. 

1. Bankruptct— Dbbts Entitled to Pkioritt— State Laws. 

Costs Incurred In an action agalnst a bankrupt, prlor to the bank- 
ruptcy, which would eonstitute a prefeiTed clalm, under the Insolvency 
laws of the state, are entitled to priority agalnst the estate In bank- 
ruptcy, under Bankr. Act 1898, i 64b (5). 

2, Same— Estate dp Partner— Prbfbbrbd Dbbt of Firm. 

Under Bankr. Act 1898, which préserves the distinction between the 
estate of a partnership and the estâtes of its members and admlnlsters, 
each with référence to the prlor rlghts of Its own credltors, a provision 
of a State Insolvency law, givlng priority to a clalm for costs incurred 
In an action agalnst the Insolvent, does not brlng a clalm for the costs 
of an action agalnst a partnership, wlthln section 64b (5), as a debt en- 
titled to priority, by the laws of the state, as agalnst the estate In 
bankruptcy of one of the partners, where neither the firm nor the other 
partner has been adjudged bankrupt; such clalm being subordinate to 
those of the Indlvidual credltors of the bankrupt, even though there are 
no firm assets. 

In Bankruptcy. On review of referee's décision. 

John Henshaw, for petitioning creditor. 
Alfred S. Johnson, for trustée. 

BROWN, District Judge. The claim of Congdon & Carpenter 
Company, which the référée has disallowed as a claim having priority 
in the settlement of the individual estate of George F. Daniels, bank- 
rupt, is for costs incurred in a suit against Daniels and one Slocum 
as co-partners, under the firm style of the Providence Spring Bed 
Company. Neither the partnership nor the other partner has been 
adjudged a bankrupt. 

In support of the referee's ruling, the trustée contends that there 
is no provision in the bankruptcy law whereby costs incurred by a 
creditor in an action to recover a debt prior to the filing of the péti- 
tion in bankruptcy can be allowed priority of payment. In re Beaver 
Coal Co., s Am. Bankr. R. 787, 107 Fed. 98; In re Allen- (D. C.) 96 
Fed. 512; In re Young (D. C.) 96 Fed. 606, — seem to support this 
contention. The décision of Judge Lowell in Re Lewis (D. C.) 99 
Fed. 935, however, is to the contrary. In that case priorities for 
costs given by the state insolvency law were held to be recognized 
by the bankruptcy act. Section 64b (5). 

It has been established by the circuit court of appeals for the First 
circuit in Re Worcester Co., 42 C. C. A. 637, 102 Fed. 808, that sec- 
tion 64b (5) may apply to priorities established by the insolvency 
laws of Massachusetts, and that the insolvency law of Massachusetts 
continued an operative law after the bankruptcy act went into efïect ; 
and the conclusions of Judge Lowell in Re Wright (D. C.) 95 Fed. 
807, upon this point were fully afïirmed. It must, therefore, be ac- 
cepted as the law of this circuit that, in determining what laws of a 
state are in force for the purpose of fixing priorities, we may look to 
the insolvency laws. This being the case, it seems to me that the 
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gênerai principles of the décision in Re Lewis (D. C.) 99 Fed. 935, 
should be foUowed in this circuit, whatever may be the conflict of 
authority tipon the questions there involved. 

The décision of the circuit court of appeals to the effect that the 
insolyency law of a state still remains a law for the purpose of fixing 
prioritiçs seems to me a subsfantial reaffirmance of the grounds upon 
which Judge L,owell based his décision in Re Lewis (D. C.) 99 Fed. 
935. It is said that the Rhode Island statute (chapter 422, Pub. 
Lawfr R. I.) differs from the, Massachusetts statute in that it provides 
for priority only when a dissolution of the attachment is made by 
virtue of the Rhode Island law; but this is not a sound distinction, 
and does not avoid the effect of the décision of the circuit court of 
appeals in Re Worcester Co., 2 C. C. A. 637, 102 Fed. 808. 

The décision of the référée, then, cannot be supported upon the 
broad ground that in no case can the costs which are preferred under 
the insolvency law of Rhode Island be entitled to priority, under sec- 
tion 64b (s) of the bankruptcy act. It is necessary to examine the 
particular character of the claim for costs in the présent case. As- 
suming that, had costs been incurred in a suit against the bankrupt 
individually, and that under the insolvency laws of Rhode Island such 
costs were given priority, and therefore should be given priority, 
under section 64b (5) of the bankrilptcy act, thèse assumptions would 
not lead to the conclusion that the referee's finding is erroneous. 
The costs were incurred in a suit against the bankrupt and one Slo- 
cum as co-partners. They must be treated as a debt or obligation of 
this firm, and not as an individual debt of the bankrupt. Where a 
member of a co-partnership is adjudged a bankrupt in his individual 
capacity, creditors of the firm are not entitled to receive dividends out 
of his individual estate until his individual creditors hâve been paid 
in fuU ; and this rule prevails notwithstanding the fact that there are 
no firm assets. In re Wilcox (D. C.) 94 Fed. 84. The bankruptcy 
law fully recognizes the distinction between the individual estate and 
the co-partnership estate. Section 64b says: "The debts to hâve 
priority, except as herein provided, and to be paid in fuU out of bank- 
rupt estâtes, and the order of payment," etc. This clearly provides a 
rule of priority or order of payment out of the particular estate be- 
fore the court, and cannot be construed as overriding the provisions 
of section sf-h, and the rules for the application of the partnership 
and individual property. It Aypuld confound ail distinctions between 
partnership and individual estâtes to hold that a particular firm 
creditor, who was given a priority over other firm creditors, should 
also hâve a like priority over individual creditors. 

The construction for which the creditor contends does not seem 
to me warranted, in view of the explicit rule laid down in section 5. 
The décision of the référée, disallowing priority. to this daim for 
costs, is affirmed. 
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KEASBEY & MATTISON CO. v. PHILIP OARETT MFG. CO. et aL 

(Circuit Court, S. D. New York. July 17, 1901.) 

Patents— Suit pok Infringement— Preliminart Injunction. 

Proof of acquiescence in an unadjudicated patent should be very clear 
to warrant tlie issuance of a preliminary injunction where there is a 
serlous dispute as to yalidity; and it will not be deemed sufHcient that 
the complainant bas for a number of years had a monopoly in tlie 
manufacture and sale of the article, where it appears that it practlcally 
controiled ail of the supply of a material essential to such manufacture, 
and also that the article was difflcult to make, and complainant held a 
patent on a machine for its manufacture. 

In Equity. Suit for infringement of patent. On motion for pre- 
liminary injunction. 

Edwin K. Jones and Robert G. Dyrenforth, for the motion. 
William H. Kenyon and William C. Witter, opposed. 

LACOMBE, Circuit Judge. This is a motion for an injunction 
pendente lite to restrain défendants from making or selling certain 
nonconducting coverings or jackets, composed of a major portion of 
carbonate of or calcined magnesia and asbestos. The motion is 
based on three grounds : First, that the défendants' product infringes 
United States patent No. 345,843, July 20, 1886, to H. M. Hanmore 
and others, now ovvned by complainant; second, that défendants in 
selling such product designate the same as 85 per cent, magnesia, 
which is alleged to be unfair compétition; and, third, that défend- 
ants hâve eut or reduced the market price for such magnesia cover- 
ing, and hâve thus unfairly broken in and trenched upon the plain- 
tifï's business. 

The third of thèse propositions is an entirely novel one, and the 
argument advanced in its support is unpersuasive. A manufacturer 
may certainly sell his product at any priées he chooses, unless he 
has voluntarily, for a valuable considération, contracted with some 
one else not to do so. 

As to the second ground the évidence leaves little doubt that de- 
fendants' product is substantially 85 per cent, magnesia. If they 
hâve the right to manufacture such product, they hâve also the right 
to sell under such truthful description, even though the complainant 
describes its product in the same way. 

The essential question in the case is vifhether the patent is valid. 
There is great conflict in the afïidavits, expert and other, — sharp 
dispute as to fairness of certain samples introduced to show prior 
art, and the patent has not beèn adjudicated. Nevertheless the 
weight of évidence seems to sustaiii the proposition that complainant 
has enjoyed a monopoly of the manufacture of this particular mag- 
nesia jacket for some 14 years ; and if this were because the public 
during that period acquiesced in the validity of the patent, it might 
be sufficient ground for granting the motion. Proof of acquiescence, 
however, should be very clear to warrant the issuance of a prelim- 
inary injunction where there is a serions dispute as to validity. There 
should be acquiescence "under such circumstances as to induce a 
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belief that infringements would hâve occurred but for the fact that a 
settled, conviction existed in the minds of manufacturers, venders, 
and users that the patent was valid, and must be respected." Con- 
soHdated Fastener Co. V. American Fastener Co. (C. C.) 94 Fed. 
523. The défendants contend that their affidavits show that the com- 
plainant and its predecessôr practically controlled the manufacture 
and sale of the variety of magnesia in the condition commercially 
essential to produce the jacket of the covering, and refused to sell 
to any one vvhom they had reason to believe intended to use it for 
that pu'rposc. It further appears that the manufacture of the cover- 
ing is difficult and cumbersome. The patent, beyond a statement of 
components and proportions, and directions to "thoroughly incor- 
porate by stirring," and to mold the "suitable paste" thus obtained 
into tiies or sections, gives no detailed instructions as to how this 
high percentage of magnesia can be made to hold together with the 
small percentage of fibrous material. Much time, attention, and 
money were expended in devising a practical and convenient method 
of manufacture, and, as complainant's affidavits show, one of its 
predecessôr firms, "among other things, invented a certain new and 
useful improvement in machines for molding tubes or cylinders to 
economically make the said magnesia covering," for which improve- 
ment he took a patent February 12, 1889, which is now owned by 
complainant. Whether the alleged acquiescence was induced by this 
patent or by the one in suit, it seems impossible, in the présent state 
of the proofs, to détermine. The whole subject had therefore best 
be left for final hearing. Motion denied. 



KEASBEY & MATTISON CO. v. PHILIP CAREî MFG. CO. et aL 

(Circuit Court, 8. D. New York. July 25, 1901.) 

Plbading—Dbmurker— Motion to Stbike Dut. 

A court will net enter upon a full Investigation of tlie merlts of a 
flemurrer on a motion to strike it ont as frivolous, but if after a hearing 
the court entertains doubts upon tlie issue raised, the motion should be 
denied. 

In Equity. On motion to strike out deniurrer as frivolous. 

Edward K. Jones, for complainant. 
Kenyon & Kenyon, for défendants. 

THOMAS, District Judge. This motion is to strike out the de- 
fendants' demurrer as frivolous and interposed for delay. The pre- 
sumption that the défendants' solicitors would not interpose a de- 
murrer for delay, and without due considération, is supported by an 
examination of the questions involved by the issue thus raised. 
While the court might be inclined to overrule the demurrer, yet, 
after a due study of the questions involved, it appears that the de- 
fendants' contention is not withottt some force. A careful exam- 
ination of the question afïecting the jurisdiction of the court to 
entertain the bill for the cause of action relating to unfair compétition 
will be required, and the court is not expected to make such exam- 
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ination upon the hearing of a motion of this nature. Under the 
guise of a motion to strike out the demurrer as frivolous, a serious 
investigation of the merits of the demurrer may not be demanded. 
If after full hearing and inspection of briefs the court entertains 
doubts, the motion should be denied, and for that reason it is denied 
in the présent instance. 



FOWLER V. CITY OF NEW YORK et aL 

(Circuit Court. S. D. New York. August 1, 1901.> 

L Patents— Suit for Infringkment— Demurrer. 

Where a blU for Infringement makes profert of the patent, It wUl be 
considered as before the court for the purposes of a demurrer, on the 
ground that the patent is Invalid on Its face. 
S. Bamk— Invention— Railwat System. 

The Carpenter patent, No. 570,451, for a bltransit rallway System, 
which consists of employing four tracks, two for through, and two for 
local, trains, with transfer stations at intervais, Is void on its face for 
lack of patentable invention. 

In Equity. Suit for infringement of letters patent No. 570,451, 
issued November 3, 1896, to Benjamin F. Carpenter for what is called 
a "Bitransit Railway System." On demurrer to bill. 

Timothy D. Merwin and John R. Bennett, for demurrer. 
William W. Dodge, opposed. 

LACOMBE, Circuit Judge. The patentée points out in the spéci- 
fications that when in any system of transit there is but one track with 
turnouts, or two tracks only in one or adjacent streets, — one track 
for cars running in one direction, the other for cars running in an 
opposite or returning direction, — ^but one kind of trafîic can be main- 
tained, either rapid trains, stopping at long intervais, or slow trains, 
stopping at shorter intervais. A mixed service on such a road is se- 
cured by running the slow trains on sidings, and thus clearing the 
tracks for an occasional fast train, which is unsatisfactory and danger- 
ous. The remedy he suggests is to use four tracks, two for express 
trains running in opposite directions, and two for local trains running 
in opposite directions, with local stations at fréquent intervais and 
transfer stations at less fréquent intervais, where the express trains 
can receive and deliver passengers from or to the local trains ; the 
transfer stations to be located between the express and local tracks, 
being thus "island stations," which the spécification asserts to be 
an old variety of station. The patentée further explains that if there 
is a full ten-car train at one side of the platform, and a two-car train 
at the other, and ail the passengers of the first wish to get on the sec- 
ond, there will be a rush, and only one-fîfth of the passengers can be 
accommodated. This he suggests correcting by using partitions on 
the platforms, thus dividing them into sections appropriate for the 
travel to be handled. Further subdivisions of thèse sections are also 
suggested, if required, the use of sliding gâtes and of staircases is 
recommended, and "loops" Connecting up and down tracks, so as 
to avoid running trains over the whole length of the road when there 
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is gf eatèr congestion in part of it. The complaint is in the usual 
form, and cbntains the phrase, "which said letters patent, or exempli- 
fied copy thereof, your orator will produce, as your honors shall 
direct." Défendants demur. Upon the question whether on a bill 
thus phrased the court will on demurrer look into the patent, to see 
if it is valid on its face, there are conflicting décisions in this circuit. 
Warner Bros. Co. v. Warren-Featherbone Co. (C. C.) 97 Fed. 604; 
Lumber Co. v. Maurer (C. C.) 44 Fed. 618. It seems to be the 
better practice, as certainly it is the simpler, more expeditious, and 
more economical, to consider the patent as if it were set forth in the 
bill. 

Upon investigation, and after several attempts to write an opinion 
which would express more compactly than does the patent itself its 
utter lack of patentable invention, it seems better to leave that docu- 
ment to speak for itself. The patentée bas prepared a most elabo- 
rate and careful spécification, which sets forth with great clearness 
precisely what it ïs which he contends he has contributed to the art. 
No opinion could fairly state the case presented without embodying 
everything which goes to make up what the patentée calls his "Bi- 
transit Railway System" ; and when that is donc, really there is noth- 
ing left to say. The demurrer is sustained, with costs. 



CARY MFG. 00. v. PATTERSON et al. 

(Circuit Court, S. D. New York. July 17, 1901.) 

Patents— Infringembnt. 

The Cary patent, No. 403,247, clalm 2, for a réel for métal box straps, 
held infringed on a motion for a prellminary Injunction, under the con- 
struction placed thereon In a prlor décision. 

In Equity. Suit for infringement of patent. On motion for pre- 
liminary injunction. 

A. C N. Vermilya, for complainant. 

Kenneson, Crain, Emley & Rubino, for défendants. 

THOMAS, District Judge. The complainant moves, pending final 
hearing, for an order enjoining the défendants from an alleged in- 
fringement of letters patent No. 403,247, construed and sustained by 
this court in Manufacturing Co. v. De Haven (C. C.) 88 Fed. 698. 
In that case the court said : "Nowhere in the prior art, however, is 
there found the device for 'braking,' whereby the arms are tightened 
upon the coil or loosened, if required." In the case at bar the défend- 
ants' device has every élément of the complainant's patent, save that 
the arms are united at thé outer ends by a rivet, and thereby pressed 
against the coil, and at the extremity a hole is made, through which 
a nail may be driven to suspend the réel, whereby also the tension 
of the arms ùpon the coil may be increased. In the adjudicated case 
the invention was declared to be extremely narrow, but it was found 
to exist. In view of such décision, it must be concluded that the de- 
fendants* arrangement is an infringement. 
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SMIDTH et al. V. GATES lEON WORKS. 

(Circuit Court, S. D. New YotK June 26, 1901.) 

Patents — Anticipation — Tcbular Ball Mills. 

The Davidsen patent, No. 548,115, for a tubular bail mill for the 
pulverization of various materials, is void for anticipation. 

In Equity. Suit for infringement of patent. On final hearing. 

Goepel & Raegener (Louis C. Raegener, Edwin H. Brown, and 
S. L. Moody, of counsel), for complainants. 

J. J. McKelvey (Bond, Adams, Pickard & Jackson, of counsel), 
for défendant. 

HAZEL, District Judge. This is a bill in equity to restrain the 
alleged infringement of letters patent No. 548,115, which were issued 
to Joseph Davidsen on October 15, 1895, on a tubular bail mill for 
pulverization of various materials. The défenses are that the patent 
is invalid and noninfringed. The patent is for a combination of 
éléments consisting of a rotary drum having an axial inlet at one 
end and a peripheral outlet at the other, and a body of grinding 
balls, disposed in mass, overlying one another, in said drum. The 
purpose and object to be obtained by this method of placing the balls 
or pebbles is a thorough comminution of the matter to be ground in 
the mill. The material, when placed in the tubular drum through 
the axial inlet, fills the interstices of the balls, and is ground or pul- 
verized by the rotating action of the drum causing the mass of balls 
or pebbles to rub and rerub the material, and by the action of gravity 
and by the rotating and grinding action of the balls or pebbles the 
ground material is impelled to gradually move longitudinally towards 
the outlet in the periphery of the drum, where it is discharged. The 
mill is revolved at such low rate of speed that the relative position 
of the grinding material remains in such moving position as will 
best aid in triturating or comminuting the material. When the ap- 
plication for the patent in suit was considered by the patent office, 
it was claimed with much earnestness and persistence by the patentée 
that the construction materially differed from the prior patents, in 
that it contained a central inlet opened at one end, and a peripheral 
outlet opening at the other, and a closed periphery between the inlet 
and outlet openings, and that this opération was différent in convey- 
ing the material groimd diagonally from the inlet to the outlet by its 
own gravity between the mass of small balls throughout the length 
of the drum. The patent office repeatedly rejected the application 
on the ground that the claim to invention was devoid of patentable 
novelty in view of the prior art, and cited the patents issued to Close, 
Robertson, Rutherford, Jenisch, and others, as anticipatory. Later 
the commissioner of patents granted the patent, but expressed doubt 
as to the patentability of the claim to invention. The validity of the 
patent in suit and the défenses interposed thereto hâve been the 
subject of thorough examination by Judge McPherson in the cir- 
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cuit court of the Eastern district of Pennsylvania. Smidth v. Cernent 
Co. (C. C.) io6 Fed. 930. In that case it was decided that the patent 
in suit must be narrowly construed, and restricted to the exact de- 
vice. The British patent to Redfern, granted in 1888, was held to 
be anticipatory, This patent was not considered by the commis- 
sioner of patents. The facts which the complainant proved are sub- 
stantially the same which it rehes upon in this case, except that it 
is insisted hère that the mill in the adjudicated case was of différent 
construction than the defendant's mill in suit, and that no évidence 
was given by Mr. Davidsen, the patentée, who saw the Redfern mill 
in opération, as to distinguishing features of the Redfern mill. I 
hâve carefully examined the évidence with the view of ascertaining 
whether the case now presented is distinguishable from the case de- 
cided by Judge McPherson. It clearly appears from the opinion of 
the court that the primary questions were in that case exhaustively 
examined and carefully considered. No questions are presented now 
that were not considered by Judge McPherson, except that the al- 
leged infringing device in this case is of somwhat différent construc- 
tion. Of course, if complainants' mill is anticipated by the Redfern 
mill, or by the Close, Robertson, or Jenisch patents, défendant does 
not infringe. Complainants insist that in various of the patents re- 
lied on by défendant in anticipation, except in the Redfern patent, 
the inlet and outlet are axial, and that those mills are necessarily 
provided with an air blast causing the material to gradually proceed 
from the inlet to the outlet, and insuring the discharge of the ground 
matter, while in complainants' mill the force of gravity produced in 
part by the peripheral outlet is relied upon as a means of causing 
the material to gradually proceed from the inlet to the peripheral 
outlet, thus obviating the necessity for an air blast. Peripheral out- 
lets, however, are found in other constructions for grinding material. 
It is ifound in the Close and Redfern machines. The Robertson, 
Bruckner, and Rutherford machinés disclose a mill with grinding 
balls disposed in mass, overlying one another in a cylindrical drum. 
The Davidsen machine when in opération is half iîlled with balls or 
pebbles. The Robertson mill when in opération is filled more than 
half, and others less than half. The efficiency obtained in the David- 
sen mill by reason of the drum being filled half full of balls or pebbles 
only is doubtless readily perceived by one skilled in the art. The 
patent in suit must be narrowly construed, and thereforé the struc- 
tural différences in the defendant's mill do not involve infringement. 
The évidence of Mr. Davidsen to the efifect that by reason of the 
corrugation in the Redfern mill a percussive force is given to the 
rotation of the balls does not disturb my conclusion to concur with 
the judgment of another court of co-brdinate jurisdiction. It is quite 
Clear to me that the prior art contains ail the essential features of 
the paient in suit. No useful purpose would be served in pointing 
out the essential characteristics of the Davidsen patent, and found 
in the patents of prior date granted to Close, Robertson, and Red- 
fern. A decree dismissing the bill may be entered, with costs. 
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WESTINGHOUSB ELECTRIC MFG. CO. T. NEW ENGLAND GRANITE 

CO. et al. 

(Circuit Court of Appeals, Second Circuit. August 22, 1901.) 

No. 140. 

Patbnts — Validity and Inpbinsemknt — EI/Bctro-Magnetio Motors. 

The Tesla patents, No. 381,968 and No. 382,279, each for electro-mag- 
netic motors, and No. 382,280, for a method of electrical transmission 
of Power, and ail relatlng to the transmission of electrical power by 
altematlng currents, and its utillzation at distant points, were not antici- 
pated by anything In the prier art, and are valid. Also hM infrlnged. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Connecticut. 

The complalnant brought a bill in equity in the circuit court for the dis- 
trict of Connecticut against the New England Granité Company, a Connecti- 
cut corporation, and James G. Batterson, a citizen of Connecticut, which was 
based on the alleged infrlngement of three patents granted on May 1, 1888, 
to Nikola Tesla, and numbered, respectively, 381,968, 382,279, and 382,280. 
Bach of the flrst two patents is for an electric magnetlc motor. The tblrd 
patent is for a method of efliecting the transmission of power by electrical 
agency. The apparatus by which the System is put into practice is de- 
scribed in 381,968. Patent 382,279 describes a spécifie and différent construc- 
tion of motor. The bill was dismissed as to the défendant Batterson. The 
interlocutory decree dlrected an Injunctlon against the granité company upon 
ail the claims which were in issue, viz. claims 1 and 3 of No. 381,968, the 
single claim of 382,280, and the three claims of 382,279. 103 Fed. 951. 
From this decree the granité company appealed. 

C. E. Mitchell and H. B. Brownell, for appellant. 
F. H. Betts and Thomas B. Kerr, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. Each patent relates to the method 
by which electrical power is transmitted by alternating currents to a 
distant point, and there safely and efificiently utilized, which was in- 
vented by Tesla in 1888; but the patents for the method and for 
the apparatus are for distinct inventions. The electrical laws under 
which the force which is called electricity is sent from generator to 
motor, and is thereafter made useful, are not simple in their char- 
acter, hâve compelled the close study of scientists, and cannot be 
adequately explained with brevity. An explanation of so much of 
the subject as is demanded by the patents was given by Judge Town- 
send in his opinion in this case with clearness, succinctness, and, we 
believe, accuracy, and is as follows: 

"The electric current Induced by a mechanical generator — a dynamo — is 
necessarlly altematlng In character; that is, alternating in direction, so that 
the current, acting on an armature, flrst tends to actuate it in one direction 
and then reverses sald effect, and neutralizes such actuation. Siich a cur- 
rent flows tininterruptedly and regularly, but rlses in intenslty from zéro 
to maximum, and falls from maximum to zéro, and then repeats sald varia- 
tions in the opposite direction. Its curve of Inerease or decrease of strength 
is Indicated by a wave Une or sine curve. Every mechanically generated 
current is naturally and origlnally an alternating current. Formerly It was 
not consldered practicable to use mechanically generated currents untll their 
alternations were straightened out by means of commutators which reversed 
110 F.— 48 
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the direction of the current so as to make it flow contlnually through the 
conduçtors. A current wMch Is perlodlcally reversed by a commutator, 
whlch thus breaks the etorént between the changes In direction and takea 
ofC the current in sections, Is known as a reversed or alternated current. 
This distinction between an altematlng and an alternâtes current should be 
carefully notéd. An alternatlng current continues to act In opposite direc- 
tions as orlginally generated. An alternated current has been so reversed 
that the whole flows in oiie direction, and is then knovyn as a continuons 
current. Wheu so reversed by commutators as to become contlnuous, the 
curte^t loses certain charaeteristlcs essential to Its highest efflciency. Prlor 
to the'Te^la Inventions, only reversed or alternated electric currents were 
used for the transmission of power. The application of this System for the 
trahsinlsSjOE of power was limlted, for varions reasons; among others, be- 
causè a lai^e current could not be safely used at sufficiently hlgh pressure 
for long distances. On the other hand, the pure alternatlng current was 
practically unlimited In volume and pressure, and a change of pressure could 
be economlcally effected by the use of a transformer. Prlor to Tesla's in- 
ventions, however, thèse rapid alternations of the alternatlng current pre- 
vented the motor from startlng its révolution, and Interfered wlth its con- 
tlnulng in opération, except when In synchronism wlth the generator. It 
was therefore Impractlcable for varylng loads. The problem whlch was 
presented to Kikola Tesla, and whlch he successf uUy solved, was, how to 
overcome the dlfacultles attendant upon the use of the alternatlng currents 
so that their Inhérent vltality and untrammeled energy mlght be utillzed 
for the unlimited transmission of power. In an eleotrlc motor the tendency 
of the armature is always towards the pôle or point of maximum magnetlc 
Intensity. If a loosely-plvoted or f reely-movlng magnetlc bar or armature 
be suspended midway between two colis of insulated wire wound in oppo- 
site directions on a soft Iron bar, and one of the colis is electrically ener- 
gized, north and south pôles will be f ormed at the ends of the soft iron bar, 
their location depending upon whlch coil Is energized; but, if both colis be 
equally energized, the two pôles will neutrallze each other, and cause a 
résultant north pôle midway between the colis. If, now, the current In one 
coil be made weaker than in the other, said pôle will move towards the coil 
of greater electrlcal energy. The magnetlc bar or armature will foUow the 
shlfting position of the pôle, and by thus gradually varylng the energy in 
the colis, the armature may be alternately caused to move from the pôle 
of one coil along towards the pôle of the other coil. The alternatlng current 
generated by an electrlcal machine, as before stated, constantly varies from 
maximum intensity to zéro In one direction, and then from zéro to maximum 
intensity in the opposite direction. In the invention of the patents in suit 
Tesla availed hlmself of this characterlstlc feature of alternatlng currents 
in the foUowing way: In constructlng a motor, he arranged on an annular 
soft iron core two pairs of magnetizlng coils, each pair at rlght angles to the 
other, — that is, one coil of one pair at the top, and one at the bottom, and 
one coil of the other pair at each opposite side of said core, — and mounted 
an armature In the center, Then, Connecting them wlth an alternatlng 
current generator, he caused a current from one pôle of said generator to 
pass through one pair of colis, and a current from the other to pass through 
the other pair. If the cycles of alternatlng currents be regarded as divided 
Into 360 degrees, then, as shown in the Tesla illustrations, they will hâve a 
relative displacement of 90 degrees. In such position the Unes of magnetlc 
force traverslng the two coils will be at maximum In one while at minimum 
in the otber. This relative displacement marks the différent phase or time 
relation of the two currents. The effect of passlng two equal currents 
through said colis would be to cause the pôle of maximum intensity to pass 
midway bet-vy^en tUe pôles of the respective pairs of colis. But the eflfect 
of the ordinary opération of the generator as before explalned was to cause 
the current in each pair of coils to vary from zéro to maximum and to zéro, 
and then to shlft In the opposite direction, the intensity of the current flow- 
Ing to ohe pair of colis being at maximum while that of the other was at 
zéro, and one increased while the other decrèased, and the resuit being to 
shlft said pôles so as to make them travel entirely around said core." 
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_ Before the invention of Tesla, electric motors for use with con- 
tinuous currents were employée! for the distribution of power over 
areas such as were usually occupied by trolley Systems, and such 
motors for electric railways are largely used. Alternating currents 
were extensively used for electric lighting, but the efficient use in a 
motor of a pure alternating curreat, in the form in which it was 
generated by the dynamo, for the transmission of power to a great 
distance for mantifacturing purposes, was deemed, both by scientists 
and by electricians, to be impracticable ; because if, by any means, 
by a change of load or otherwise, the speed of the motor got out of 
step with the generator, the motor would stop. The need was not 
of a System which would merely produce something to which the 
name "power" might be given, but of a System which would actually 
create continuons and uniform rotation of the armature without stop- 
page, whether loads were increased or decreased. The difficulty in 
the use of true alternating currents for transmission of power to a 
distance was that the alternations, which must be rapid in order to 
put out power, were so fast that the "armature did not hâve time 
to reach the proper position," and consequently stopped. As soon 
as synchronism was impaired, the transmission of power ceased. The 
difficulties in the use of a continuous current for power transmission 
are stated by Prof. Main as foîlows : 

"The use of the continuous current In power transmission was limited 
by the cost of conductors, or by the difficulties which were encountered 
when high pressures were employed. With moderate pressures no very 
great amount of power could be transmitted to a considérable distance with- 
out incurring prohibitory espense, owing to the large size of copper conduct- 
ors required under thèse circumstances. If, on the other hand, the electric 
pressure was greatly raised, so as to secure the transmission of a considér- 
able amount of power over a comparatlvely small, and therefore inexpensive, 
conductor, other difficulties were encountered, such as excessive leakage In 
both generating and recelving machines, and also along the Unes great dan- 
ger to the life of the attendants, and frequently the destruction of electric 
machlnery by short circuits, with the conséquent burning out of colis and 
commutators. The difficulties of insulation were found to increase in almost 
geometrical ratio with the rise of potentials necessarlly employed with in- 
creasing distance. The long-continued and expensive experiments of Deprez 
and others led to no practical results, although at one time they were 
eagerly watched as promlsing a solution of the problem. IChey served only 
to point out the serions and apparently insuperable obstacles which were 
encountered when an attempt was made to transmit power to a great dis- 
tance by means of continuous currents at high potentials." 

The Tesla invention, which was for the purpose of so utilizing true 
alternating currents that a continuous rotary effort and a continuous 
rotary resuit could be produced is described by Prof. Main as follows : 

"I understand that the Tesla polyphasé System consists In the production 
of two or more alternating currents, having relatively successive periods of 
maximum Intensity, and their combined use in such a manner as to create 
a continuous rotary effort upon the armature of the motor. Thls invention 
of the means of producing a continuous rotary effort by alternating currents 
solves the problem of power transmission to great distances, for it added to 
the known methods of transforming the pressures of alternating currents, 
the lacking élément which conferred upon the motor the power of starting 
without external ald, and of continuing motion whUe dolug work up to the 
limit of its capacity." 
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And J)y Judge Townsend as follows : 

"The underlylng thought disclosed and applled in the Tesla patents Is such 
a use of the rapldly successive opposlng alternations of the alternatlng cur- 
rent rçgularly and constantly recurrlng In such differlng phases as would 
not oinly prevent the alternations from stopplng the armature, but would be- 
«ome a source of power. It was essential to the practical development of 
thls Idea that the alternations should rise and fall and succeed each other 
progressively and constantly, and should be arranged, as counsel for com- 
plainant puts it, 'like the crank on a locomotive, in -which there is no dead 
center, but one crank is always pushing forvsrard.' Tesla's invention, con- 
sidered In Its essence, was the production of a continuously rotatlng or 
whlrling fleld of magnetic forces for power purposes by generating two or 
more displaced or dlfCerlng phases of the alternatlng current, transmitting 
such phases, wlth their independenee preserved, to the motor, and utlllzing 
the displaced phases as such In the motor." 

The novelty, importance, and remarkable promise of the invention, 
if it could be successfully reduced to practice, was immediately ac- 
knowledged by electrical scientists, and its ultimate practical and 
admitted success in the utilization of alternating currents for the 
transmission of power to a distance has justified the pleasure with 
which the invention was received when first communicated to the 
public. 

The claims of the patents in suit which are in issue are as follows : 

Patent 381,968: 

"(1) The eombinatlon, wlth a motor contalnlng separate or Independent 
circuits on the armature or field-magnet, or both, of an alternatlng current 
generator contalnlng Induced circuits connected independently to corre- 
spondlng circuits in the motor, whereby a rotation of the generator produces 
a progressive shlftlng of the pôles of the motor, as herein descrlbed." 

"(3) The eombinatlon, with a motor havlng an annular or ring-shaped 
fleld-magnet, and a cylindrical or équivalent armature, and independent colis 
on the fleld-magnet or armature, or both, of an alternating current gener- 
ator havlng correspondiugly Independent colis, and circuits including the 
generator coils and correspondlng motor colis in such manner that the rota- 
tion of the generator causes a progressive shlftlng of the pôles of the motor 
In the manner set forth." 

Patent 382,280 : 

"The method herein descrlbed of electrlcally transmitting power, which 

. conslsts in produclng a continuously progressive shlftlng of the polarities of 

elther or both éléments (the armature or fleld-magnets or magnets) of a 

motor by developlng alternating currents in independent circuits, including 

the magnetizlng coils of either or both éléments, as herein set forth." 

Patent 382,279: 

"(1) The eombinatlon, with a motor contalnlng Independent indueing or 
energlzlng circuits and closed Induced circuits, of an alternating current 
generator having induced or generating circuits correspondlng to and con- 
nected wlth the energlzlng circuits of the motor, as set forth. 

"(2) An electro-magnetic motor having its field-magnets wound wlth in- 
dependent colis and its armature wlth independent closed colis, in eom- 
binatlon with a source of alternatlng currents connected to the field coils, 
and capable of progressively shlftlng the pôles of the field-magnet, as set 
forth. 

"(3) A motor constructed wlth an annular fleld-magnet wound with inde- 
pendent coils and a cylindrical or disk armature wound with closed coils, 
in eombinatlon wlth a source of aiternatlng currents connected with the 
field-magnet colis, and acting to progressively shift or rotate the pôles of the 
fleld, as herein set forth." 
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The défendant, in discussing the subject of novelty, does not find 
the polyphasé method of transmitting power, or the combination 
described in the motor patents for the accompHshment of the new 
purpose, to hâve been anticipated in any one mechanism; but it 
attempts to show that essays and patents prior to Tesla's invention 
described enough in regard to the effect of the combination of motors 
with différent kinds of currents to deprive the Tesla System of pat- 
entable invention. The paper of Walter Bailey read before the Phy- 
sical Society of London in 1879; the articles by Marcel Deprez in 
1880-84, the principal one being "on the electrical synchronism of 
two rotative motions and its application to the construction of a new 
electrical compass"; the Siemens English patents of 1878; and the 
application of May 9, 1887, of Charles S. Bradley, upon which let- 
ters patent of the United States were subsequently issued on October 
2, 1888, and after the date of issue of the Tesla patents, — are prin- 
cipally relied upon. Many years ago Arago produced in his labora- 
tory an electrical toy, which Mr. Bailey describes as consisting of a 
copper disk suspended by its center so as to make it lie above the 
pôles of a horseshoe magnet, which was then rotated about a vertical 
axis, and the copper disk was in conséquence rotated, its rotation 
being due to that of the magnetic field in which it was suspended. 
Mr. Bailey thought that if a similar motion of the field çould be 
produced by any other nieans, the resuit would be a similar motion 
of the disk. He made another laboratory experiment, which was 
successful, and the object of his paper was to show "that the disk 
can be made to rotate by an intermittent rotation of the field effected 
by electric magnets." So far as is known, the apparatus bas been 
even since confined to its original use as an electrical toy. Bailey's 
statement of the object and the resuit of his experiment is suiïicient 
to show that he neither thought of rior uncônsciously aided in solv- 
ing the problem of transmission of power by electrical currents of 
any kind. It is certain that the use of two true alternating currents 
of différent phase for the purpose of producing a change of the 
magnetic field was not suggested by him. The Siemens British 
patent of August 7, 1878, was granted upon a communication by 
Werner Siemens and Hefner Von Alteneck, two distinguished elec- 
tricians. The patent was especially for improvements in arc lighting 
in which alternate currents were used. The drawings showed con- 
tinuous current machines and those capable of being iDoth continuons 
and alternating, and the part of the spécifications upon which reliance 
is placed is that: 

"It is to be understood, as above stated, that wIth sultable modifications 
thèse apparatus are generally applicable also as electro-dynamic machines, 
their rotary parts being caused to revolve and give out mechanical power 
when electricity is applied to them. And thns one of thèse machines may 
be driven by any suitable motor power so as to generate electricity, and this 
electricity may be conducted to a similar machine at a distance, causing 
it to work and to give ont a portion of the power applied in the first instance." 

No modifications are described, and there is no suggestion that 
the patentée thought of such connections between a generator and 
motor, each of two phases, as to préserve the phases of the two 
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and the différence of phase, and that currents should act independ- 
ently, and regularly succeed each other, and thereby keep the arma- 
ture constantly rotated. The mechanism of the Siemens machine 
was of the class that, as the complainant's expert says, "could, by 
properly taking oflf their currents, hâve been used as polyphasé ma- 
chines ; and also that, if any one had coupled two of thèse properly 
arranged machines in a certain way, and used them in a certain way, 
the System so produced would hâve involved the inventions after- 
wards made by Tesla." The way in which to couple thèse machines 
together for the purpose of transmission of power by pure alternating 
currents remained an unsolved mystery for lo years, although the 
scientists were éager in the search for the secret, and neither Siemens 
nor Von Alteneck supposed that they had approached a solution. 
The hints in the patent respecting the modifications by which the 
inventors' apparatus for the conversion of power into electricity can 
be made to give out mechanical power are and were valueless, as no 
modifications are described, as the kind of mechanism to be modified 
is uncertain, and as independence of phase was not in the contem- 
plation of the patentées. The défendant, however, says, and the as- 
sertion is made of great importance upon the whole question of 
patentability, that the skilled electrician knew that the dynamo elec- 
tric generator could be reversed so as to give out mechanical power, 
and therefore it was not necessary for Siemens or any other person 
to instruct the public how to make modifications. The point in re- 
gard to the principle of reversibility is stated in the defendant's brief 
as follows: 

"It Is a prlnelple which is not conflned to eontinuous eurrent machines or 
to single phase, two phase, or multiphase machines; and, being so recog- 
nlzed, it belonged to those skilled in the art to run such apparatus as gen- 
erators, or to supply theto wlth currents from simllar machines and run 
them as motors, and ail wlthout the exercise of the inventive faculty." 

Therefore the défendant thinks that this reversibility of the Siem- 
ens or Bradley apparatus is ail that there is to the principal patents 
of Tesla. The assertion in regard to the knowledge of reversibility 
is true in a certain sensé, yet it is misleading, and does not tend to 
prove the desired conclusion. The proposition is that before the date 
of the Tesla inventions the reversibility of the dynamo electric 
generator was universally known, and therefore that, when Tesla 
sàw the use of a two-phase alternating eurrent from a dynamo elec- 
tric generator, he knew that it would operate in the reverse way, 
and would generate power, if supplied with the currents which it 
générâtes, and therefore he knew that if he reversed it the alternating 
eurrent would be used to furnish power at a distance. The con- 
clusion does not foUow, for there is a wide distinction between the 
use of an alternating eurrent for what may by courtesy be called 
power, and the use for transmitting power for manufacturing pur- 
poses to a distance. As said by Prof. Main : 

"By 'great distance' I mean one considerably greater than that over which 
power is usually transmitted in trolley Systems, for which, as is well known, 
a moderate potential sufflces. The problem of power transmission over 
great distances remained not only unsolved, but was apparently no nearer 



WE3TINGH0USE ELECTRIC MFQ. CO. V. NEW ENQLAN0 GRANITE CO. 759 

Bolution, at the time of the commencemeat of Tesla's inventions, than It 
had been for several years previously, although it was a subject of con- 
Btantly increasing interest." 

Furth'ermore, the proposition, while true in regard to direct cur- 
rent machines, was only a matt.er of theory, and not of practice, in 
regard to alternating current motors for power purposes. The gên- 
erai statements in the books in regard to the reversibility of dynamo 
electric machines hâve particular référence, as a known fact, to a 
supply with direct currents, but as to alternate currents with alternate 
current machines as motors the scientists relied upon surmises. For 
example, the English electrician Hopkinson believed in 1884, and 
declared in a paper published in 1890, that "alternate currents with 
alternate current machines as motors may theoretically be used for 
the transmission of power"; and Prof. Sylvanus Thompson, in the 
édition in 1886 of his valuable work, declared, what was the universal 
opinion, that "for the purpose of supplying motors alternate current 
machines are not yet practically available." Déclarations that elec- 
tric light machines could be so reversed as to furnish power were 
merely theoretical, and gave no information to the public or to the 
inventer of the method by which reversibility was to be made useful 
to accomplish any resuit. Furthermore, the proposition assumes 
that the inventor who undertook to use two current alternating ma- 
chines as motors would naturally and without invention use two 
transmitting circuits, and that they would be so arranged as to pré- 
serve the electrical independence of each phase. Neither part of 
the assertion is based upon suiïîcient évidence, and if it is meant that 
the mechanic would, without the exercise of invention, make such 
an arrangement in order to préserve the independence of phase, the 
assumption is very far from the truth, for the conception of the prac- 
tical way by which alternating currents could be used to transmit 
power to a distance was the resuit of inventive thought and study. It 
is said, however, that Bailey, in 1877, taught the art how to make a 
two-phase induction motor, and how to connect such motor to a two- 
phase source. Bailey, in his experiments with reversed currents, 
did not atterhpt to produce, what Tesla must hâve, a continuously 
rotating field. 

Another gênerai proposition on the subject of nonpatentability is 
that reversed and alternating currents are équivalents, and were 
known to be such at the date of the Tesla inventions, and that, there- 
fore, there was ao invention in substituting an induced alternating 
current for Bailey's reversed current. The reversed currents which 
are meant are alternate currents converted by means of a commutator 
into direct currents, and again reconverted at the motor, by another 
commutator, to an alternating current. The défendant is again at- 
tempting to transfer gênerai expressions used by authors in regard 
to one subject, which may and may not hâve been true, to a subject 
to which they are not at ail applicable. Reversed currents and alter- 
nating currents, though they may be équivalents for some purposes, 
— such as electric signaling, — are not équivalents for transmission 
of power to a distance, because reversed currents cannot practically 
be used for that purpose. This is pointed out by Tesla in his essay 
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which will hèreafter be quoted at length. The "commutation" of 
heavy currents, which are necessary for transmission of power to a 
distance, is dangerous to the machines and to human life, and the use 
of such reversed currents for power is impracticable, as the expé- 
rience of experimenters has shown. The principal reason has already 
been noticed, and is stated in the following sentence in the testimony 
of the complainant's expert : 

"Perhaps the most Important one Is that In reverslng direct currents the 
source must elther be short-clrculted — ^that is, hâve Its terminais directly 
connected together — or else the circuit must be opened. The first of thèse is 
destractlve of the generator, and there Is a tremendous arc when the short 
circuit is removed, which destroys the commutator, and the breaking and 
subséquent sudden reversai of the current Is impracticable beeause of the 
sparli which enables the current stiU to flow, and which also destroys the 
commutator." 

It is true that in the spécification of patent 382,280 Tesla said, 
"With regard to that part of the invention which consists in acting 
upon both éléments of the motor simultaneously, I regard the use of 
either alternating or reversed currents as within the scope of the in- 
vention, although I do not consider the use of reversed currents as 
of any practical importance ;" but that sentence was subsequently dis- 
claimed and is not now a part of the spécification. 

The application of Charles S. Bradley for a patent, dated May 9, 
1887, is thought by the défendant to hâve signifacance on the subject 
of patentability. Bradley's alleged invention was a dynamo "which 
will generate an alternating or continuous current as desired." He 
described two currents obtained from the same machine, and says 
that they can be employed for any purpose to which alternating cur- 
rents are applicable, and they may be used separately, one being used 
to feed one circuit and the other to feed another circuit ; but he ap- 
parently did not, in his application, understand any benefit resulting 
from the transmission of two currents of diiïerent phase. The fact 
that they had a différence of phase was not of value as a source of 
power. It is not necessary to discuss the Bradley application, for 
its inefîficfency, as related to Tesla's invention, is suflliciently stated 
by Judge Townsend as follows : 

"Beeause Bradley's application là limlted to scope, and ambiguous and 
indefinite; beeause it fails to show that he had any conception of the Tesla 
Idea of 'the utilization of the motor for the purpose of progressively shifting 
the magnetic pôles of a plurality of alternating currents by circuits which 
préserve the independence ànd differing tlme relation of their phases'; be- 
eause, even if the Idea had beeh flrst concelved by Bradley, it was not suffl- 
ciently described to disclose the principle or method of opération; beeause 
Tesla was the flrst to reduce this principle to practice Bradley does not 
anticipate or lirait." 

The défendant properly puts the most stress on the Marcel Deprez 
publications, beeause he disclosed the mathematics which Tesla 
utilized, and "gave a mathematical démonstration of the rotating 
field." Complainant's expert's admission on this point is as fol- 
lows: 

"The article demonstrated mathematlcally the fact, which is also stated 
in the Tesla patents, that the polar Une of an annular magnet may be 
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ehifted about through the entire circumference of the ring by the action of 
two magnetizing forces properly related." 

The articles in "Comptes Rendus" of 1883 "on the electrical 
synchronism of two relative motions, and its application to the con- 
struction of a new electrical compass," describes his mechanism for 
the production of a résultant magnetic field by winding coils upon 
a ring in the manner described in the Tesla patent 381,968. The 
only application of the mechanism or of the rotating field which 
he suggested was "a new electric compass." This was ail that 
Deprez practically effected by what is called "the theory of the 
parallelogram of forces," for he had no idea of the utilization of 
the principle or of alternating currents for the purposes of electrical 
power; and, indeed, he declared in a paper published in "La 
lyumiere Electrique" in 1884, "I must further remark that alter- 
nating currents are of no use in the transmission of power; they 
are suitable only for lighting purposes." What Deprez did was to 
show how a résultant magnetic field could be produced, but, as a 
matter of course, he did not describe or suggest apparatus for 
power. His electric signaling apparatus was not adapted for any 
other object. The armature was placed at the top of a mast. The 
action of the permanent magnet that served as indicator "was re- 
placed by that of the earth, which is sufificient," and no continuous 
rotating field was required. His currents were so feeble as to be 
ineffectuai for the transmission of power to a distance that they 
were not the alternating currents of Tesla. The invention, when 
Deprez left it, "did not dépend upon any constant, regular, pro- 
gressive currents, and, so far as the évidence shows, it was like the 
apparatus of Bailey, confessedly a mère laboratory experiment." 
His resuit of his remarkable mathematical investigations was sum- 
med up by Prof. Sylvanus Thompson, who said: "Deprez's 
theorem bore no fruit. It remained a geometrical abstraction." 

It will thus be seen that attempts to use direct or reversed cur- 
rents for the transmission of power to a distance had been a failure, 
and that the use of true alternating currents for that purpose was 
unknown. This history enables us to understand the character of 
Tesla's invention as he explained it in the paper which he read 
about a fortnight after the date of his patents to the American 
Institute of Electrical Engineers, and which was in part as foUows: 

"The transmission of power, on the contrary, has been almost entlrely 
confined to the use of continuous currents, and, notwithstanding that many 
efforts hâve been made to utilize alternate currents for this purpose, they 
hâve, up to the présent, at least as far as known, falled to give the resuit 
deslred. • * ♦ The subjeet which I now hâve the pleasure of bringing 
to your notice Is a novel System of electric distribution, and transmission of 
power by means of alternate currents, afCording peeullar advantages, par- 
tlcularly in the way of motors, which I am confident will at once establish 
the superior adaptabillty of thèse currents to the transmission of power, 
and will show that many results heretofore unattainable can be reached by 
their use; results which are very much deslred in the practlcal opération of 
such Systems, and which cannot be aecomplished by means of continuous 
currents. Before golng Into a detailed description of this System, I think 
it necessary to make a few remarks with référence to certain conditions 
existing in continuous current generators and motors, which, although gen- 
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étaliy kiSown, are ffèquently dlsregarded. In our dynamo machines It Is 
well known we generate altemate currents, whlch we direct by means of a 
commutator, a compUcated deviee, and, it may be justly said, the source ol 
most of the troubles experlenced in the opération of the machines. Now, 
thè currents so dlrected cannot be utillzed in the motor, but they must — 
again by mëans of a simllar unrellable devlce — ^be reconverted into thelr 
original State of altemate currents. The function of the commutator Is 
entlrely external, and in no way does it afCect the internai working of the 
machines. In reality, therefore, ail machines are altemate current machines, 
the currents appearing as continuons only in the external circuit during 
thelr transit from generator to motor. In view simply of thls fact, alter- 
nate currents wonld commend themselves as a more direct application of 
electrical energy, and the employment of continuons currents would only be 
justlfied if we' had dynamos whlch would primarily generate, and motors 
whlch would be dlrectly actuated by, such currents. But the opération of 
the commutator on a motor is twofold: Firstly, it reverses the currents 
through the motor; and, secondly, it efCects automatically a progressive 
shlftlng of the pôles of one of Its magnetie constituents. Assuming, there- 
fore, that both of the useless opérations in the system^that is to say, the 
directing of the alternating currents on the generator and reversing the 
direct currents on the motor— be eliminated, it would still be necessary, in 
order to cause a rotation of the motor, to produce a progressive shifting of 
the pôles of one of its éléments, and the question presented Itself how to 
perform thls • » • opération by the direct action of alternate currents? 
I will now proeeed to show how thls resuit was accomplished." 

He abandoned the use of reversed currents with their trouble- 
some and dangerous commutators. He employed true alternating 
currents, differing in phase, and by means of their "rapidly suc- 
cessive opposing alternations" in a motor having corresponding 
circuits he created a continuously rotating field. The apparatus 
by which his system was manifested consisted in the use of two 
or more regularly and rapidly recurring true alternating currents, 
generated by a dynamo, difïering in phase, and net interfering with 
each other, the alternations so arranged as to regularly succeed 
each other, connected to a motor having "a plurality of circuits in 
which alternating currents of différent phase are produced" with- 
out interférence with each other, the currents of the generator be- 
ing connected to the motor by connections so as to préserve the 
succession of phase by means of which the magnetie pôles of the 
motor are constantly and progressively shifted. The successive in- 
creasing and decreasing alternations of the currents so regularly 
succeed each other that there never is a "dead center" in the on- 
ward movement within the motor. The use of true alternating cur- 
rents, and the means by which they were made to create a con- 
tinuously whirling fîeld by their direct action, constituted an inven- 
tion of a remarkable character. Giving to Deprez's theorem ail 
the value to which it is entitled, its application by Tesla to the pro- 
duction of a new, original, and most bénéficiai practical resuit by 
new and described means and the use of polyphasé alternating cur- 
rents, — in brief, by the polyphasé system, — and the apparatus of 
Tesla was an invention of a very high order. The défense of non- 
patentability was elaborated in the record in the most painstaking 
manner, and with abundant référence to statements and théories of 
scientists who preceded Tesla, and who were trying to discover the 
laws of a mysterious natural force, the utilization of which is still 
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far from complète development. Each was prospecting in a mine 
not thoroughly explored, and dimly lighted, and each produced 
something of value; but the attempt to minimize Tesla's invention 
of the method of successfully using electricity for very important 
purposes by means theretofore thought to be impracticable rested 
upon a very inadéquate foundation. 

The question of infringement remains to be considered. The 
défendant uses at its granité works in Concord, N. H., three motors 
called "Cushman Motors." The three-phase alternating current by 
which thèse motors are operated is furnished from a three-phase 
alternating generator at a water power station on the Merrimac 
river a distance of 3% miles from the granité quarry. "In this con- 
struction no circuit consists of two conductors specially devoted to 
any one of the differing-phase currents. In the patented apparatus 
each one of the independent circuits is specially devoted to a single 
one of the differing-phase circuits." Claim i of No. 381,968 re- 
quires separate or independent circuits on the armature or field- 
magnet, and each patent also calls for independency of circuits. 
Tlie défendant therefore insists : 

"That the term 'independent,' as used by Tesla, means siicli séparation as 
is consistent with having tlie complète circuits traversed by tlie same cur- 
rents, — currents whicli at any and every point are of tlie same quantity, 
intensity, and phase,— so that, as Mr. Clarke puts it, each motor circuit re- 
ceives its current from a corresponding generator circuit, and from no otlier. 
It cannot refer to circuits which are interdependent In such sensé that two 
of the circuits are at times strictly in séries with one another and in mul- 
tiple With the third, and so are not 'independent' in any sensé. The whole 
System is an interdependent, and not an independent, System." 

In other words, the défendant construes the claim of each patent 
to require physical independency of circuits. In this connection it 
is proper to quote one clause of the spécification of No. 381,968, 
in which the patentée said : 

"By 'independent' I do not mean to Imply that the circuits are necessarily 
isolated from one another, for in some instances there might be electrlcal 
connections between them to regulate or modify the action of the motor 
without necessarily producing a new or différent action." 

The meaning of the clause is that independent circuits are not 
necessarily circuits isolated from each other, and that electrical con- 
nections are permitted, if they do not interfère with the electrical 
independency of the circuits. Upon the question whether the so- 
called interdependency of the defendant's circuits carries its System 
outside of the Tesla system much space is occupied in the record, 
and, if the defendant's contention is correct, the Tesla patents are 
worthless to their owner, because, in order to accomplish the Tesla 
resuit, actual physical séparation and isolation of the circuits is 
not at ail necessary. It is an évident fact that the defendant's cir- 
cuits are operatively independent, and that, as the word "independ- 
ent" is used by electricians, they are electrically independent. The 
Word was used, as it was wont to be used by electricians, to mean 
independent in an electrical sensé. With the conclusion of Judge 
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Townsend upon this much-dîscussed question of the interprétation 
oî the adjective "independent" we entirely agrée : 

"Inasmuch as the défendants bave not invented any new Idea, but bave 
adopted an old contrivance Trhlch performs the same resuit in substantlally 
%he same way by a formai and unsubstantlal change in means, and by cir- 
cuits which, while in some sensé Interdependent, are operatlvely independent, 
and whlch préserve and utilize the vital élément Independence of phase, 
thèse circuits must be held to be the équivalents of the Independent circuits 
of the patent, the word 'independent' being Interpreted to mean operatively 
independent, so as to embraee the true spirit and essence of the Tesla inven- 
tion." 

The défendant also makes the point upon the subject of infringe- 
ment that patents Nos. 381,968 and 382,280 are Umited to synchron- 
ous motors, and therefore are not infringed by the defendant's non- 
synchronous motor. The défendant defines the différence as fol- 
lows: 

"Alternating current motors are synchronous and nonsynchronous, de- 
pending on whether their armatures rotate at the same speed as the élément 
in the generator which produces the alternations." 

The défendant asserts that the two broader patents in this case, 
one for the Tesla method and the other for the mechanism by 
which the method was carried into practice, described synchronous 
motors. On the other hand, it is said that they described both class- 
es, because, the motor of the System shown in Fig. 9 was nonsyn- 
chronous. Whether this is true or not, it is not, in our opinion, im- 
portant to décide, because, assuming that the patents did describe 
synchronous motors only, and that synchronism was one 61 the 
confessed advantages of the System, the claims of patents 381,968 
and 382,280 did not make, and did not intend to make, synchronism 
a part of either claim, but were for the invention which was broadly 
described in the single claim of patent 382,280 and in claim i of 
patent 381,968. Thèse claims rightfully gave to Tesla the benefît 
of the use of what he called bis "novel System of electric distribu- 
tion and transmission of power by means of alternate currents," 
whereas patent No. 382,279 was for the motor specially described 
therein, having in daim i the élément of closed induced circuits, and 
which is said to be nonsynchronous. 

Noninfringement of claim 3 of No. 381,968 and claim 3 of 382,- 
279, upon the ground that the defendant's field-magnet is not annu- 
lar or ring-shaped, is also suggested. Its magnet is ring-shaped, 
having slots on the inner face for imbedding the conductors, and 
the objection is without substance. 

The défendant attempts to escape the charge of infringement by 
introducing into the claims limitations which are not called for by 
their language, or by the scope of the invention, and by forgetting 
the position of the invention in the development of the use of alter- 
nating currents for power purposes. The decree of the circuit 
court is affirmed, with costs. 
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BUENHAM et al. v. UNION MFG. C». et aL 

(Circuit Court of Appeals, Slxth Circuit. July 2, 1901.) 

No. 938. 

Patents — Validity and Infkingbmbnt— Ceank Hangers fob Bicycles. 

In the Burntiam & Alsup patent, No. 550,587, for an improvement in 
crank liangers for bicycles, claims 1 and 2 cover only combinatlons of 
old devices, which perform no new functions, and accomplish no new 
résulta, and such claims are therefore void for lack of invention. Clalm 
4, however, the essential feature of which is the placing of the ball- 
bearlng cônes in the hoUow hubs in the same plane as the cranks, thus 
securing the greatest possible distance between the bearings without 
increasing the width of the tread, embodies a new and useful improve- 
ment, and discloses patentable invention. Such clalm, however, held 
not Infringed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Ohio. 

Charles M. Peck, for appellants. 
Almon Hall, for appellees. 

Before LURTON, DAY, and vSEVERENS, Circuit Judges. 

DAY, Circuit Judge. Thîs case involves a patent relating to an 
improvement in crank hangers in bicycles, and is covered by letters 
patent No. 550,587, issued to Franklin P. Burnham and Jefferson 
D. Alsup. The inventors state that the improvement has for its 
object to procure an improved crank hanger, which will allow the 
maximum distance between bearings with a minimum tread in any 
given machine. A description of the invention, référence being had 
to the accompanying drawings, is as foUows : 

"Fig. 1 is a longitudinal section of the hanger, showing the several partis 
in their relative positions. Fig. 2 is a cross section on Une 2, 2, of Fig, 1. 
Fig. 3 is an end view of the crank hub. Like letters of référence refer to 
like parts throughout the several figures. The crank-shaft sleeve, A, to 
which the frame of the bicycle is connected, is constructed as in ordinary 
bicycles, and is provided at the ends with the Inside cônes. Ai, Ai. The 
cranks, B, B, are provided with the hollow hubs, Bi, Bi, which coutain the 
out«ide cônes, B2, B2, and which are preferably Intégral with said cranks. 
Connected with the crank hubs, Bi, Bi, and preferably intégral therewlth, 
are the inwardly projeeting portions, B3, and B*, which are provided with 
the teeth O and D, adapted to interlock, and connect the two portions to- 
gether. The balls, B», B^, work between the cônes, Ai, and Bs. A boit or 
rod, E, passes through the hubs, Bi, Bi, and is held in place by the head, 
El, and nut, E2. The bearings may be adjusted by means of the nut, E^. 
In order to strengthen the connection between the projeeting portions, B^, 
B*, of the hubs, Bi, Bi, we use a sleeve, F, which surrounds said projeet- 
ing portions, and which is provided with the keys, Fi, Fi, adapted to fit into 
keyways on said portions, Bs, B«. By this construction the torsional 
strength of the crank connection Is greatly Increased. It is évident that 
the teeth, C and D, may be dispensed with when the sleeve, F, is used, 
and that, when said teeth are used, the sleeve may be omitted; but we 
prefer to use both the teeth and the sleeve, as shown. The sprocket wheel, 
6, Is fastened in any convenient manner to the flange, B», on the hub, Bi, 
as by means of the screws, Qi, Gi." 
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The patentées add: 

■•'It will be seen we hâve hère a simple, cheap, and llght construction by 
which we secure the maximum width between the bearings, and hence a 
narrow-tread bicycle is secured wlthout the disadvantages attending the 
narrowlng of the tread In bicycles as ordinarily constructed, such as injury 
to the bearing and the lilie. We hâve described thèse several parts in dé- 
tail, but it is évident that they may be varied somevrhat in form and con- 
struction without departing from our Invention, and we therefore do not 
wish to be llmited to the exact construction shown." 

The daims alleged to be infringed — Nos. i, 2, and 4 — are as fol- 
lows : 

"(1) The combination, in a bicycle hanger, of a crank shaft, a sleeve sur- 
rounding said cranli shaft, and provided at each end with a ball-bearing 
cône; cranlîs provided vcith hoUow hubs containing ball-bearing cônes, and 
adapted to receive the ends of the crank-shaft sleeve; and a séries of balls 
contalned v?lthin said hoUow crank hubs, and adapted to bear against said 
bearing cônes, substantially as described. 

"(2) A bicycle comprising cranks having hollow or recessed hubs intégral 
therewlth, and adapted to receive the bearing balls, each hub beiug pro- 
vided with an inwardly projecting portion connected rigidly thereto, said 
inwardly projecting portions connected so as to rotate together, and a 
sleeve surrounding said inwardly projecting portions, and provided with a 
bearing surface for said bearing balls." 

"(4) A bicycle comprising hollow or recessed hubs having cranks con- 
nected thereto, said hubs provided with ball-bearing cônes in the same plane 
as the cranks, and being rigidly connected so as to rotate together; a non- 
rotatable sleeve associated with said hubs, and provided with ball-bearing 
cônes opposed to the cônes in the recessed hubs, and adapted to bear against 
said bearing cônes." 

A considération of the testimony in this case, as well as the con- 
struction of the modem bicycle, indicates the desirabihty of main- 
taining as narrow a tread — ^being the distance between pedals — as 
is practicable. It is obvious that, the more narrow^ in construction 
the tread can be made, the better the opération of the machine, 
because the power can thus be more directly transmitted. It is 
also obvious that, the wider the distance between the bearings, the 
greater will be the résistance to strain, because of the increased 
rigidity of the mechanism. The problem to be solved in making a 
successful machine seems to be to combine narrowness of tread 
with the greatest practicable distance between the bearings. This 
the inventors of the mechanism disclosed by the letters patent in 
controversy claim to hâve accomplished in a manner superior to 
anything theretofore known, and in such wise as to make their in- 
vention a valuable and substantial advance in the solution of the 
problem. The learned counsel for the appellant states the gist of 
the complainants' patent to be "the placing of the bail bearing within 
the hubs of the crank hangers, whereby extrême narrowness of 
tread is secured, and in placing a driving sprocket wheel between 
the centers of the bail bearings, whereby torsional strain is pre- 
vented." The patent under considération is a combination patent, 
ani it is admitted that ail its éléments are old. As was said by 
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the leading expert called for the appellant, "Crank. bearings were 
old, ^nd so are crank shafts and divided and coupled crank shafts, 
and so were cranks, atid so were cranks with hollow hubs, and so 
were bail bearings." What is claimed for complainants' patent is 
that it bas produced for the fîrst time a combination which, pre- 
serving narrowness of tread, bas not correspondingly narrowed the 
distaiice between the bail bearings. Taking this statement as to 
the object and purpose of the complainants' patent, and we fînd that 
the central ideas therein of placing the bail bearings within the 
hubs of the crank arms and the driving sprocket wheel between 
the centers of the bail bearings are not original with the invention 
disclosed in the letters patent under considération. In this connec- 
tion we may remark that, while the location of the sprocket wheel 
within the planes of the bail bearings is not made a part of any 
of the claims of the complainants' patent, nevertheless, in the struc- 
ture shown in the drawing and described in the spécifications, hav- 
ing in view the purpose to be accomplished, it is necessary to locate 
the sprocket wheel within the planes of the bearings. Looking 
now to what bas been accomplished before, we find in the patents 
set forth in défendants' answer that the hollowing of the hub to 
receive bail bearings had been frequently undertaken. Other in- 
ventors had in mind the advantage of placing the chain pull between 
the bearings. Grubb, whose patent was applied for before the pat- 
ent in suit (letters patent Nô. 555,281, to William I. Grubb), speaks 
of bringing the strain upon the sprocket wheel between the plane 
of the bearing, and again says : 

"By means of my construction I am enabled to spread the plane of the 
adjacent bail bearing out to or beyond the plane passing through the center 
of the sprocket teeth, and thus avolding any overhanging strain." 

Recessed bail bearings are shown as early as 1888 in the English 
patent to Boothroyd, No. 8,396 of 1888. In this patent there are 
shown two hubs having recessed bail bearings at the extremities of 
the shafts, with the sprocket wheel between the bearings. It is 
true, the Boothroyd patent is not for a crank hanger, and the at- 
tachment described was made to the rear sprocket wheel instead 
of the front sprocket wheel. But the desirability of keeping the 
bearings as far apart as possible by means of recessed hubs, inside 
of which the bearings may operate, is fuUy indicated. In the patent 
to Alfred H. Bishop, No. 521,363, which antedates the complain- 
ants' invention, we hâve a crank with a hollow hub to receive the 
bail bearings, thereby obtaining increased distance between the bear- 
ings, without widening the tread. The accompanying drawing in- 
dicates the Bishop invention: 
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Of his invention Bishop says: 

"My Invention bas for Its object to securely connect the sprocket wheel 
with the crank or drive shaft In a simple and efficient manner, and so as 
to secure, protection of tbe bail bearlngs from dust and dlrt, and to brlng 
the sâld beating oUtWardly to or beyond the chain Une, as wlU be herein- 
after explalned." 

Bishop shows in his drawing, at the right hand thereof, a recessed 
hub, the recess not carried so far into the hub as is shown in com- 
plainant's structure, the latter carrying the recessed hub to a point 
within the vertical plane of the crank arm. Bishop shows, however, 
a recessed hub carrying the bail bearings further apart, and, if neces- 
sary, beyond the plane of the sprocket wheel. Of this construction 
Bishop further says : 

"By the construction and arrangement descrlbed, the sprocket wheel Is 
enabled to assume a position over the bail race, and it, together with the 
hollow bogs of the crank, fuUy protecta the bail race from dust and dirt, 
and enables the bail bearings to be extended outslde of the chain lins; 
thus maklng the whole much more rigld than the ordlnary form of yokes. 
This construction, as wIU be understood, enables the manufacturer or rider, 
or any Inexperienced person, to readlly change the gears of a machine to 
suit ail conditions of riding." 

A divided, hollow crank shaft, consisting of two members project- 
ing inwardly from the respective crank hubs and parts of the shaft 
interlocking so as to compel them to rotate together, is also old in 
the bicycle art, and is shown in the patent to Latta, No. 301,245, 
issued July, 1884. What, then, hâve Burnham and Alsup, in the 
patent in question, accomplished beyond what is shown in the prier 
art? They hâve placed hollow crank hubs, within which bail bear- 
ings are located, at both ends of the crank shaft, and located the 
bearings further within the hub, extending the sleeve of the crank 
shaft within the same, so as to locate the bearings in the plane of the 
crank arm ; thus carrying out the idea of locating the bearings as far 
apart as possible without widening the tread. The sprocket wheel, 
in this construction, is necessarily located within the planes of the 
crank arms. An examination of claims i and 2 in view of prior in- 
ventions discloses only an assembling of old éléments, performing 
the old functions in substantially the old way, except that a hollow 
or recessed hub adapted to receive the bearing balls is found at both 
ends of the crank shaft, instead of at one end. In the light of the 
prior art, therefore, thèse two claims, so far as the combinations hâve 
anything new, are the resuit of duplicating the hollow hub shown in 
the Bishop patent at one end of the shaft by placing it at the other 
end also. Mère duplication of parts is not invention. It is true that 
the assembling of old éléments having a new mode of opération 
producing a more bénéficiai resuit does amount to invention. In 
claims i and 2 we find no new mode of opération producing more 
bénéficiai results. It is also well settled that there is no invention in 
merely selecting and putting together parts of différent machines in 
the same art, where each opérâtes in the same wa^ in a new machine 
producing the same resuit. The cases holding this* doctrine are cited 
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in Overweight Counterbalance Elevator Co. v. Henry Vogt Mach. 
Co., 43 C. C. A. 80, 1012 Fed. 957. 

In the fourth claim the patentées in complainant's patent hâve 
embodied the élément which provides that the ball-bearing cônes 
shall be in the same plane as the crank arms, and the whole combina- 
tion, by thus carrying the bail bearings into the same plane with the 
crank arms, permits the widest possible space between the bearings 
without widening the tread, and of necessity locates the sprocket 
wheel within the planes of the bearings. The power applied through 
the crank arms bears directly upon the bail bearings. This combina- 
tion seems to effect the desired resuit, having the greatest possible 
distance between the bearings consistent with narrowness of tread. 
This appears to us a distinct advance on what was theretofore shown 
by Bishop and others in the fact that the bail bearings are placed 
within the plane of the crank arms in a recessed hub. While a me- 
chanic skilled in the art, with Bishop's and other inventions before 
him, might place the hollow recessed hubs at both ends of the shaft 
by simply duplicating Bishop's arrangement, when you add to that 
the further extension of the bail bearings beyond the plane of thç 
sprocket wheel into a recessed hub in the plane of the crank arms, 
thereby further widening the distance between bearings while retain- 
ing the narrowness of tread, we are not prepared to say that the in- 
venter has not crossed the Une which séparâtes the mère assembling 
of old éléments from that degree of invention that consists in putting 
such éléments into such relation that, acting together, they produce 
a différent and more bénéficiai mode of opération. In view of the 
testimony in the case, uncontradicted in the record, as to the ad- 
vantages of the crank hanger thus constructed in practical opération, 
we think the fourth claim discloses patentable invention. While this 
is true, the suggestiveness of former inventions, and the short step 
in advance taken by the patentées, require strict construction of the 
claim. Are ail of the essential éléments of this claim found in the de- 
fendants' crank hanger? Examining the crank hub upon the right 
of the shaft as shown in défendants' device, we find it constructed 
more nearly in accordance with the Bishop hub and crank arm than 
the complainants'. The sprocket wheel is attached directly to the 
hub, practically in the plane of the bail bearing, or possibly slightly 
within the same, as is shown in Bishop's construction. It lacks the 
élément made essential in the fourth claim (in our view, necessary to 
support the patent) of extending the bail bearings to the plane of the 
crank arm. In this view of the case, although we think the patent 
valid for a mechanism constructed as shown and covered by the 
fourth claim of the patent, we do not think the défendants' mechan- 
ism infringes that claim for the reasons stated. We therefore reach 
the same conclusion as to the liability of the défendants as was ar- 
rived at in the circuit court. The decree dismissing the bill is there- 
fore afifirmed ; costs in this court to be divided. 
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J. L. MOTT IRON WORKS v. HOFFMANN & BILLINGS MFG. 00. 
(Circuit Court, E. D. Wlsconsln. August 12, 1901.) 

L Patents— Patentable Invention— Combination )f Old Dbticbs. 

To render a new combinatlon of old éléments or devlces patentable, 
It must not only produce a new and useful resuit, but sueh resuit 
must be the produet of the combinatlon, and not merely an aggregate 
of several results, each the complète proâuct of one of the combined 
éléments. 
2. Bame— Water SuppLT Connections foe Basins and Baths. 

The Hammann patent. No. 449,880, for supply connections for basins 
or baths, Is void for lack of patentable Invention; the devlc« shown, 
whlch consists of a flxture for supplying both hot and cold water 
through the same nozzle, belng merely an aggregatlon of old parts, 
which do not co-operate to produce any new resuit, as required to eon- 
stitute a valld combinatlon, and its utility being due solely to the 
better and simpler arrangement and connection of the parts, involving 
bnly the exercise of mechanlcal skill. 

In Equity. On final hearing of bill for infringement of letters 
patent No. 449,880, for "supply connections for basins or baths," 
issued April 7, 1891, to Edward Hammann, assignor to the com- 
plainant. The spécifications and claims of the patent are as foUows : 

"Bath and basin connections hâve before been made in which either hot 
or cold watèr, or a mixture of the two, can be delivered by one nozzle or 
bib into the bath or basin, and in thèse cases the cocks or valves for regu- 
lating the water hâve sometimes been below or behind the bath or basin, 
and in other instances they hâve been above the slab. The object of the 
présent Inventiqn Is to simpllfy the mode of construction and to facilitate 
the connection of the respective devlces to the slab, and at the same time 
to combine with the hot and cold wàter supply pipes and cocks a stand- 
pipe and overflow that serve as a foundation or support for the respective 
parts that supply and regulate the hot aud cold water. In the drawings, 
Fig. 1 is a vertical section through the nozzle or bib and the standpipe, 
Flg. 2 is an élévation partially In section, and Fig. 3 is a sectlonal plan at 
the Une, x,' x. The hot-water valve or coek, A, and cold-water valve or cock, 
B, are to be of any deslred construction. Usually they are what is knowa 
as a 'globe valve,' the water-supplying pipes being connected by couplings 
at the lower ends, as seen at 2 and 3, ahd the water passes off laterally 
abové the valve by the pipes, C, G', to the hoUow water way, D, from whlch 
rises the mixing column, E* that passes through the slab or plate, F, sur- 
rounding the upper part of the bath tub, or beneath whlch the basin is 
attached; and there is a bib or nozzle, 6, the under surface of which may 
rest upon the top of the slàb, F, and the end is turned dovmwardly Into the 
bath or basin, and the top end of'the mixing column, B, passes into the 
bottom of thls bib, and is sçrewed or otherwlse permanently fastened there- 
Into; and It Is usually préférable to pasB the lower end of the mixing 
column, ?1, through the hollow water -way, D, and fasten the lower end 
theréof by the nut, 4, there being washers between the nut and the surface 
of the water Vr&y and a collar, at 5, aroùnd such mixing column, E. The 
pipes, C and C, are preférably maûe with the water way, D, and screwed 
at their ends to the hot and cold water cocks, respectively. The caps, 6, 
of the respective hot and cold water valves, A, B, are tubular, and extend 
around the stem, 7, up to the soekets, 8, that pass through the slab, F; 
and there are flat rings or disks, H, below the fianges of the soekets, 8, and 
resting upon the slab, F, whlch rings are usually marked with the Word 
'Hot' or 'Cold,' to indicate the température of the water, and upon the 
upper ends of the stems, 7, are the hand wheels, I, by which the stems are 
turned to admit or exclude water by the respective valves. In cases where 
a standpipe and overflow is not used in connection with the cocks, pipes, 
and bib described, It is préférable to make use of lock nuts beneath the 
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slab and around the mlxlng column, H, and the tubular portions of the 
caps, 6, to clamp the respective parts to the slab, as at S; and I remark that 
thèse parts, thus far described, are easily constructed and attached, elther 
to the slab of the basin or to the rim or plate of the bath tub, and the 
parts are highly ornamental; but the parts that are above the slab are 
nelther large nor numerous, henee there is but comparatlvely little area or 
surface that requlres to be plated and flnished in the manner now usual 
with the best class of work. When a standpipe and overflow is made use 
of In connection wlth the parts heretofore described, the water way, D, Is 
usually semicircular, to partlally surround the standpipe, K, and be steadled 
thereby, and there Is a tubular coupling, L, into which thé upper end of the 
standpipe, K, is screwed, and which tubular coupling, L, passes through 
the slab, F, and Is held in place by a lock nut, 10; and to obtaln a more 
ornamental finish, and to support the nozzle or bib. G, I usually extend such 
nozzle or bib in the form of a ring, G', around the tubular coupling, L, so 
that such ring, G', Is flrmly held to the surface of thé slab by the flange, 
11, resting upon such ring, G', and belng pressed thereto by screwing up 
the lock nut, 10. The standpipe, K, Is to be provlded with a connection at 
the lower end to the waste pipe or drain, and there is also usually a latéral 
connection to the bottom of the basin or bath tub, as seen at N, and within 
the standpipe is an overflow pipe, P, having a valve, 12, around the lower 
part thereof, which rests upon a seat below the latéral pipe, N, and servea 
to retain water in the basin or bath until the overflow pipe Is elevated, 
and this overflow pipe, P, bas holes in It at the level at which the water 
is to stand, and the pipe extends up through the tubular coupling, L, and 
there is a cap, Q, at its upper end, and a slot and pin by which the 
overflow pipe can be held up while the water Is running out of the bath or 
basin. This standpipe, overflow pipe, valve, and cap are similar to those 
represented in the patent of John Demarest, No. 358,147, or such standpipe 
and overflow pipe might be similar to those represented in the patent of 
W. S. Oarr, No. 170,709'. This fixture, as a whole, is very neat, artistic, 
easily kept clean, and projects but little above the slab. It will be ap- 
parent that in conséquence of the mixing column, E, passlng into the hollow 
water way, D, and having latéral openings for the water to pass from 
the water ways into the column, and being held by the removable nut, 
4, the hot and cold water valves can be disconnected from the mixing 
column and the bib by simply removing the nut, 4, without disturbing any 
of the other parts of the apparatus. This is a convenience, because it 
allows the cocks or valves, or either of them, to be separated for grinding 
or repairlng, as may become necessary from tlme to time. It will also be 
apparent that the tubular coupling, L, may be formed wlth the standpipe, 
K, or permanently fastened thereto, and the ring. G', may be of any desired 
ornamental shape to surround the upper part of the standpipe, and be 
held by the flange, 11, when the nut, 10, is screwed up against the under 
side of the slab. Above the bib, and supported by the same or by the 
mixing column, there is a flxed cup, R, that is adapted to the réception 
of rings or jewelry, and, as this is a rigid flxture, there is no risk of an 
article placed therein belng shaken out in moving either valve or the over- 
flow pipe. I claim as my invention: (1) The combination, with the bib 
or nozzle. G, and the mixing column, B, therewith connected, and passlng 
down through the slab, of the hot and cold water valves, the water ways 
Connecting the respective valves, there being an opening through the water 
way, D, for the mixing column, E, to pass through, the collar, 5, around 
the mixing column, and the nut, 4, screwed to the lower end thereof for 
conflning the parts In position, the mixing columns having holes through 
the same opening into the water way, D, substantially as set forth. (2) 
The combination, wlth the hot and cold water valves and the Connecting 
water ways between the same, of the mixing column and the bib or nozzle 
above the slab, the standpipe, K, the tubular coupling at the upper end 
thereof, and the lock nut for Connecting the standpipe permanently wlth 
the slab, and for holding the bib or nozzle to such slab, substantially as 
set forth. (3) The combination, with the hot and cold water supply valves 
and pipes, of the bib or nozzle, adapted to rest upon the top of the slab, 
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and havlng a ring extenfllngi from the rear end of such blb or nozzîe, and 
the Btandplpe and Its coupling, passlng through the slab, and through the 
sald ring, and holding the same In position, substantially as set forth. (4) 
The comblnation, with the hot and cold water valves and the Connecting 
water ways between the same, of the mlxing column and the bib or nozzle 
ahove the slab, the standpipe, K, openlng through such slab and connected 
therewlth, and the overflow pipe witliln the standpipe, substantially as set 
forth. (5) The comblnation, with the hot and cold water valves and the 
Connecting water ways between the same, of a mlxing column and a blb or 
nozzle above the slab and connected wlth the mlxing column, the standpipe, 

. K. passing through the slab and holding the blb In position, substantially 
as ^et forth. (6) The comblnation, with the hot and cold water supplying 
valves ftnd pipes, of the blb or nozzle adapted to rest upon the top of the 

.slab,: and havlng a ring extendlng from the rear end of such bib, the 
standpipe passing through the slab and through the ring, and the collar for 
holding the ring In -position, substantially as set forth." 

The defendant's structure is substantially a reproduction of the 
patent drawings and spécifications, except that "nut, 4," and its func- 
tions, specifically refèrred to as an élément in the combination of 
claim I, are not included. Infringement of claim i is not charged, 
but the fact of conflict with each of the remaining five claims as 
set forth is undisputed, and the issue rests upon their validity. The 
prior art is shown in the following letters patent: Carr's, No. 170,- 
709 ; Clifïord's, No. 238,855 ; Demarest's, No. 339,386 ; Demarest's, 
No. 358,147; Moore's, No. 418,375; Newell's, No. 399,691; Put- 
nam's, No. 344,498; Reid's, No. 391,647. 

W. P. Preble, Jr., for complainant. 

Winkler, Flanders, Smith, Bottum & Vilas, for défendant. 

SEAMAN, District Judge (after stating the facts). The utility 
and advantagés of the complainant's device clearly appear, and its 
substantial appropriation by the défendant calls for the utmost lib- 
erality which can be extended in favor of the grant within the prin- 
ciples of patent law. The single question presented, however, is 
this: Do the claims thus involved in the infringement show a pat- 
entable combination, or a mère aggregation of the several old dé- 
viées and their results? It is plain, and practically conceded by the 
spécifications of the patent, that the éléments which enter into each 
of the claims are old and well-known. Nevertheless : 

"A new comblnation, if It produces new and useful results, Is patentable, 
though ail the constltuents of the comblnation were well known and In 
common use before the comblnation was made. But the results must be a 
product of the comblnation, and not a mère aggregate of several results, 
each the complète product of one of the combined éléments. Combined re- 
sults are not necessarlly a novel resuit, nor are they an old resuit obtained 
in a new and improved manner. Merely bringlng old devlces into juxtaposi- 
tion, and there allowlng each to work out its own effect, wlthout the produc- 
tion of something novel, Is not Invention. No one, by bringlng together 
several old déviées, wlthout producing a new and useful resuit, the joint 
product of the éléments of the combination, and something more than an 
aggregate of old results, can acqulre a rlght to prevent others from using 
the same devlee, either slngly or In other combinations, or, even if a new 
and useful resuit Is obtained, can prevent others from uslng some of the 
devices, omlttlng others, in combination." Halles v. Van Wormer, 20 Wall. 
353, 368, 22 L. Ed., 241, 248, and cases noted; Id., 8 Notes V. S. Rep. 319. 
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The doctrine thiis stated is well settled, and the authorities clearly 
exemplify thèse distinctions. The combination of old éléments, 
whereby "ail the constituents so enter into it as that each qualifies 
every other," and thus "form either a new machine of a distinct 
character and function, or produce a resuit due to the joint and 
co-operating action of ail the éléments, and which is not the mère 
adding together of separate contributions" (Pickering v. McCul- 
lough, 104 U. S. 310, 318, 26 L. Ed. 749, 752), constitutes patentable 
invention. On the other hand, the assemblage of old devices, "with- 
out securing some new and useful resuit as the joint product of the 
combination, — something more than a mère aggregation of old re- 
sults," — is not such invention (Adams v. Stamping Co., 141 U. S. 539, 
542, 12 Sup. Ct. 66, 67, 35 L. Ed. 849, 851), but is "a mère matter of 
mechanical judgment, 'the natural outgrowth of the development of 
mechanical skiU, as distinguished from invention.' " Florsheim v. 
Schilling, 137 U. S. 64, :^y, II Sup. Ct. 20, 24, 34 L. Ed. 574, 579. In 
practice, however, there is fréquent room for controversy in the ap- 
plication of thèse tests to claims granted for combinations ; and the 
testimony of the experts and arguments of counsel on the part of the 
complainant, conceding the gênerai rule as recited, seek to distin- 
guish the claims in question as combinations and not mère aggrega- 
tions. Impressed with the "compactness and simpHcity" of the de- 
vice as a whole, which hâve given it trade popularity, I hâve examined 
the mechanism in question in the light of every suggestion in sup- 
port of patentability, but can find no tenable ground upon which this 
assemblage of old devices can be classified as a true combination un- 
der the définitions above given. The utmost of the contention to 
that end is thus stated in the brief for complainant : 

"The Invention is a supply connection for basins and battis," and "is in- 
tended for use in those basins or baths in wliich the hot and cold water 
are supplied through a single nozzle, instead of separate nozzles. Of course, 
this way of supplying hot and cold water was used long before the patent 
in suit, and the patentée so states. The invention, therefore, is not a new 
supply, but a new connection for old supplies. • * * The main purpose 
of the invention in controversy is to provide a simpler and more easily 
operated connection between the hot and cold water supply and a slab of 
a basin or bath, and as a secondary or auxiliary object the standpipe or 
overflow is by means of said connection made to serve the novel purpose 
of supporting ail the supply devices, as well as the overflow devices. The 
patentée does not claim anything novel în the overflow devices as such. 
Overflow devices are only incidental to the invention. The invention lies 
in the novel character, location, and connection of the supply devices. This 
is prominently shown in the language of the flrst claim, which would hâve 
been a broad and satisfactory claim, and as such would hâve been in- 
fringed by the défendants, had not the soliciter, with the fatal fancy for 
détails which is common to his profession, speeifled too literally the loca- 
tion of the parts." 

And it is thereupon asserted "that each claim recites a number of 
éléments, every one of which is dépendent upon or modifies the ac- 
tion of one or more of the others, whereby a new and useful and con- 
sequently patentable, supply connection is produced." 

The inventer, Mr. Hammann, testifies that he "claimed to hâve 
invented a new System of arranging a hot and cold water supply, 
which System consisted in putting everything except the mère supply 
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han^lçs and flange below th.e slalj, out of sight, and bringing the hot' 
and cold water togethejribftlovw theslab into a raixing column, by, 
whîch it roS« to the comijiQa nozzle» which nozzle I particularly adapt- 
ed to lie flat on the slab, and reaçh from the wa3te or stand pipe for- 
ward over the edge of the bowl'' ; that he thus provided peculiar sup- 
porting feajtures, and, "byp^king the connection between the mix- 
ing colvtmn and the water ways dépendent upon a single coupling nut, 
[he] devised, a means, for Connecting up the supply" which was 
"much simpler and more effective; than anything before known." 

And Mr. Serrell, on the same behalf, as expert, thus describes the 
inventioii; 

"The novel dovlces of the patent 1q suit relate to the nozzle of particular 
and convenient form, the mlX|in^ column conneeted thereto and supported 
thereby, the latéra:! watèr Tfày-êxtendlhg from the mixing column to the 
valves for the hot and cold T^ttèr stipply, and a support for thèse parts, 
whidb support Is preferaMy. eonnected to the standpipe as a flxed member. 
4» addltional f eature ! of said toveintion relates to a ring extension of the 
sald nozzle through whlch the. sti^ndplpe passes; said part, with the slab, 
being securely fastened to thé st|ihdpipe. In this dévice ail of the parts 
■were concealed, except the opMàtlng hândle for the hot and cold water 
valves, the nozzle and Its ring, and the upper end of the standpipe and 
upper end of the.overflow pipe; :this arrangement making it possible to 
supply substantial and workmanlike devices withput expensive finish op 
design, the parts finished and plated being only those visible." 

In thèse several versions pf the alleged invention, as throughout 
the argument in its support, there is failure to define the feature on 
which patentability can be predicated. No co-operation is pointed 
out by thèse old elementsr in a new way for a new unitary resuit. 
Conceding that the water supply (hot and cold) and the water dis- 
charge are well-known devices operating the old way, it is contended 
in gênerai terms that the supply connection is new. But this is not 
true, in the sensé of patentable novelty, so far as relates either to 
the means of connection or to its opération, while it may be true, as 
stated by counsel in the brief, "that nobody, prior to this invention, 
ever had a wàter-supply connection for basins or baths in which an 
unseen supply below the slab was conneeted through a mixing col- 
umn to a visible nozzle above the slab, and no supply connection for 
hot and cold water was ever before known in which the connection 
becamç the supporting agent for ail the parts, inclùding the basin 
and slab, instead of being itself a weight which required support from 
the slab." The water-supply device, as an entirety, is well described 
in the tèstimony of Mr. Bâtes, defendant's expert, as consisting "of 
four parts : (i) The two valves, one for hot and one for cold water ; 
(2) Connecting water ways Connecting them ; (3) a nozzle or bib ; and 
(4) a channel, called a 'mixing column,' Connecting the bib and the 
water ways," — and the connection between the water supply and 
water discharge "is in a ring at the back end of the bib or nozzle, 
through which ring the tubular coupling of the standpipe extends, 
thus providing an additional fastening locking the bib to the slab; 
the bib being already locked to the basin by its connection with the 
mï'xing column, Connecting water ways, and valves of the water sup- 
ply." Aside from the "secondary" feature, as mentioned by counsel 
for complainant, whereby the standpipe "is by means of said con- 
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nectîon made to serve the novel purpôse of supporting ail the supplyi 
devices, as well as the overflow devices," no élément appears in this 
assemblage of devices which is not substantially a reproduction from 
prior structures for like purpose and with like opération. Indeed, 
the only other élément of which novelty is asserted is in the peculi- 
arity of the nozzle and ring device, and that is an obvious adaptatioxj 
of the Clifford faucet for like purpose, as shown in patent No. 238,855- 
Moreover, thèse old water-supply devices and the old water-discharge 
devices each operate in the old way in the aggregate structure, and 
neither group modifies in any particular the action of the other. As 
remarked by Mr. Bâtes, "There is no sort of interaction between 
thèse two." 

The so-called "supporting feature," which thus appears as the 
final contention for patentability, is a plain expédient^ by obvious 
means whenever such form of the structure seemed désirable. It is 
a mère incidental provision, as indicated in the terms of the patent, 
and there is no such co-operation therein of the several éléments 
entering into the entire structure as required for a valid combination. 
The provisions to that end act independently of the water supply or 
water discharge, — each of those parts operating in the same old way 
without modification ; and the remarks in J. L. Mott Iron Works v. 
Standard Mfg. Co., 3 U. S. App. 386, 404, 4 C. C. A. 28, 53 Fed. 819, 
and authorities there cited, in référence to a combination claim in 
Demarest's patent. No. 358,147, are equally applicable hère. The 
double use is not patentable. Reckendorfer v. Faber, 92 U. S. 347, 
356, 23 L. Ed. 719. 

The bill must be dismissed for want of equity, and the decree will 
be entered accordingly. 



PEERY et al. v. SPREOKLES' SUGAR-REFINING CO. 

(District Court, B. D, Pennsylvania. July 1, 1901." 

No. 67. 

SHIPPINO— CONSTKtJCTIOK Oï" Chartek— Dbmurraqe. 

A cJiarter for a steamer to carry a cargo of sugar requirecl her to 
proceed with lier cargo to a designated port of call in the tJnited States. 
It allowed 15 days as lay days for loading and for awaiting orders at 
the port of call, but ail such days were consumed in loading. It pro- 
vlded that légal holidays should not count as lay days, and required the 
owners or master to report to the charterer by telegraph the arrivai of 
the steamer at the port of call. She arrlved there on Saturday after- 
noon, which was a légal half hollday, both at such port and at the char- 
terer's place of business. Notice of her arrivai was sent the charterer; 
but, Its office being closed, it was not recelved until Monday momlng, 
when It was at once acted on. Eeld, that under the provisions of the 
charter notice of arrivai could not be given, which the charterer was 
bound to receive and act upon, until Monday morning, and that It was 
not liable for demurrage during the intervening time.i 

In Admiralty. Suit for demurrage under charter. 

Biddle & Ward and N. Dubois Miller, for libelants. 
John G. Johnson and J. Wilson Bayard, for respondenf. 

1 Demurrage, see notes to Bandall v. Sprague, 21 C. O. A. 337, and Hager- 
man v. Norton, 46 C. O. A. 4. 
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Ji B. Mcï>HERSON, District, Judge. The libelants, who are the 
chartered owners of the steamship Hutton, entered into a charter 
party with the American Sugar-Refining Company, in March, 1900, 
by virtue of which the steamer .was to load a cargo of sugar at a 
certain port or ports, and proceed thence to the Delaware Break- 
water, there to await orders to discharge either at New York, Phila- 
delphia, Boston, or Baltimore. The foUowing provisions of the 
charter party cortcern the présent dispute : 

"Flfteen worklng days as lay days are to be allowed to said charterers 
for loadlng the sald steamer at port or ports of loadlng, and waiting for 
orders at port of call; the. mastèr engages to take an addltlonal number of 
native workmen on board at steamer's expense to accelerate the stowing of 
cargo, and, if deslred by charterers or their agents, to give 24 hours' notice 
beforehand for the quantlty of cargo hô requires to be shipped day by day, 
and to pay demurrage, If any, for boat loads so ordered and detained beyond 
the customary.jtlme. Such worklng days in ail ports to commence within 
the same tlme and under the same conditions as stipulated in section 1 of 
thls charter party with regard to orders for loadlng the ship, say 12 
hours after the master has given written notice, and the cargo to be taken 
out with customary dispatch for steamers at port of discharge. Ten days 
on demurrage over and above said worklng days at 6d. per net register ton 
per running day. Tlme occupled in shlftlngi ports of loadlng, and détention 
of steamer by causes over whlch charterers hâve no control, viz. quarantine, 
ice, hurrlcane, blockage, clearing of the steamer after the last cargo Is taken 
over, also Sundays, custom-houso' and bank holidays, or any other holldays 
accordlng tO' the eustom of the port throughout thls charter, not to count 
as lay days unless so used. The ste-amer to load on Sundays ana/or any 
holldays if required by charterers, in such case countlng as worklng days." 

"The captaln or owners are bound to report to charterers' agents, or to 
the consignées of the cargo in the United Kingdom, or on the continent, or 
m the United States, the steamer's arrivai at port of call In the United 
States as above by telegraph, and to walt for thelr orders at the port of 
call, provided the names of such agents or consignées are given to the cap- 
tain at the last loading port." 

Under the contract, the ship sailed to Java and there took on 
4,800 tons of sugar. The loading oecupied 15 days and 6 hours, 
and the master thereupon made a claim for demurrage for a quar- 
ter day, which was duly paid. The ship then proceeded to the Dela- 
ware Breakwater, where she arrived on Saturday, September 8, 
1900, at about 12:50 p. m. As she approached the port, Messrs. 
Bnrbage & Co., who are agents of the American Sugar-Refining 
Company at the Breakwater, telegraphed to the company in New 
York, as foUows: "Steamer Hutton just arrived i p. m. Waiting 
orders." Within the ûeitt two hours the agents had an interview _ 
■:vy;ith the master on bo^rd the ship, and at 3 o'clock telegraphed ' 
ag^in.to the company in' New York as follows: "Steamer Hutton 
has no time left to await orders. Was quarter day on demurrage 
loading Java." Thèse telegrams reached New York promptly, and 
Wëre delivered without delay to the janitor of the building oecu- 
pied by the American Sugar-Refining Company; but, as the offices 
of the company" had clôsed at 12 o'clock, and as the next day was 
Sunday, the telegrams did not reach the hands of the proper offi- 
ciai untiViMonday morning shortly after 9 o'clock. Upon that day, 
instructions were sent to Messrs. Burbage & Co. as follows : "Please 
iiïstruct captain ôf steamer Hutton to receive instructions from 
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Spreckles' Sugar-Refining Co., Philadelphia." This telegram was 
received at ii o'clock, and communication was immediately estab- 
lished between the Spreckles' Sugar-Refining Company and Messrs. 
Burbage & Co.; the respondent sending instructions both by télé- 
phone and telegraph that the Hutton should proceed at once to 
Philadelphia. The captain began the voyage as soon as possible, 
and left the breakwater about 2 o'clock, arriving in Philadelphia 
on September iith, and entering the ship at the custom house on 
the same day. The custom of the port of Philadelphia allows a 
rate of 500 tons per working day for the discharge of sugar, and 
therefore, according to this custom, the ship would hâve been per- 
mitted to take 9j4 days to unload her cargo. The discharge, how- 
ever, was completed by the respondent's stevedores in 3^ working 
days, thus saving 6 days to the chartered owners. 

The dispute concerns the time consumed at the breakwater await- 
ing orders, a period of i day and 23 hours. The demurrage claimed 
is 6d. per net registered tonnage of 2,346 tons, or $559.23, and the 
question is upon whom, under the provisions of the charter party, 
this loss must fall. 

Whatever might hâve been the obligation of the American Sugar- 
Refining Company to acquaint itself with the arrivai of the ship 
at the port of call, in case no provision upon that subject had been 
put into the contract, it seems to me quite clear that, under the 
express provision above quoted, the American Refining Company 
was not required to give any sailing orders at the breakwater until 
the captain or owners had reported to New York that the vessel 
had arrived at the port of call. This, in terms, is the undertaking 
of the chartered owners; for I see no room for doubt concerning 
the meaning of the words used by the parties. When, therefore, 
the steamship arrived upon a holiday, — for Saturday afternoon is 
a légal holiday both in the state of New York and in the state of 
Pennsylvania, — it was impossible for the ship to comply with her 
agreement upon that day. There was no more obligation upon the 
American Sugar-Refining Company to keep its offices open during 
the légal half holiday of Saturday than upon the Sunday following ; 
and, although the resuit was that the vessel was unable to give no- 
tice until Monday morning, it seems to me that this resuit was 
not the fault of the refining company, but was an unlooked-for acci- 
dent, the conséquences of which must rest where they hâve fallen. 
In the absence of fault upon the part of the refining company, I see 
no ground upon which I can shift the loss from the vessel to the 
charterer. In the présent case, this conclusion is the more équitable, 
because the celerity with which the ship was discharged by the re- 
spondent's stevedores in Philadelphia benefited the libelants much 
more than they were injured by the delay for which they are now 
claiming demurrage. 

The libel must be dismissed at the costs of the libelants. 
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BROWN et al. y. OORNBLL STBAMBOAT CO. 

(piBtrlct Court, S. D.N«w York. July 27, 1801.) 

Tva ktip ToVr— Âbandonmbnt OV Tô^tir in Stokm— Tow withotit Aji<raoB. 

Éespondent's tug, under A' General arrangement to perform towage 
service for Ubelauts on request, took a scow up the Hudson to be loaded 
Wltb stone at Verplanck's Polat, and after she was loaded placed her 
with others off Grassy Poln^ wiere It was customary to make up towa, 
but whlch was an expoëed' and danfeerous place In severe storms from 
tiie Uottheast or southeaist ThiB was at 6 p. m., and the tug agreed 
to retum so as to start down wlth tlie tow at 9. The weather was 
stormy, wlth wlnd froïn tie northeast and snow, but not so bad as to 
render It négligent In the tug to leave the scow where she was, or to 
Indicate that It would not be saf e to proceed with the tow that nlght. 
It became worse, however, ànd the tug dld not return, although she 
could readlly hâve done so, and taken the scow to a safer place. The 
Bcow was not provided wlth an auchor, as was the case wlth many of 
the stone scows, and dùrlng the nlght, after the stonn had greatly In- 
creased, she broke from the scow to whlch she was f astened, and drlfted 
upon the rocks, and was Injured; Eeld, that the scow was In fault for 
not havlng an atichor; that the tug was In charge of the scow from the 
time she was taken from her moorings where she was loaded, and was 
chargea wlth notice that she probably had no anchor, and wlth the duty 
of retumlng and taking her to a less dangerous place, and because of 
the fallure to perform such duty was liable for one-balf the loss. 

In Admiralty. Suit to recover for loss of tow. 

MacFarland, Taylor & Costello, for libelants. 

Amos Van Étten and J. Parker Kirlin, for respondenï. 

BROWN, District Judge. In a northeast storm of extraordinary 
violence on the night of November 26, 1898, the libelants' loaded 
scow, No. 31, wtiich had been made fast in a fleet of six boats at a 
rendezvous in the Hudson river oflE Haverstraw, preparatory to being 
itowed to New York, broke adrift and was blown upon the rocks on 
shore. The abpve libel was .iîlççi to recover the damages. 

The scow had been loaded with stone near Verplank's Point, and 
towards evening of the ^ôth.vrastàken from there by one of the re- 
■ çpondent's tugs and towed to the usual place of making up such tows 
ofï Grassy Point, about two miles below Verplanck's Point, and was 
there made fast by lines to the s,cow Katy D, which was attached to 
a brick scow ahead of her, whiçh had been anchored there in the 
morning pf that day and servçd as a stake boat for the rest of, the 
tow. 

When scow No. 31 was taken fiiom Verplanck's Point the weather 
was uhpromising, the wind beihg to the northward and eastward 
with snow, which began to fall two or three hours previously ; but 
therp were not then any indications of a storm of spécial severity, 
or such as made it probable that the tow would not be able to start 
at high water, about 9 p. m., thé expected time of starting on that 
evening. In severe northeast ,^nd southeast storms, however, this 
place of making up tows is the most dangerous in the Hudson river, 
from the great width of the bay there and the absence of any shelter. 

No. 31 was left in the fleet by the tug at about 6 p. m., with the 
promise that the tug would return in about two hours. It was in- 



BHOWN V. CORNELL STBAMBOAT CO. 781 

tended, expected and understood that the tug would start down river 
with the fleet at about high water at 9 p. m. ; and when the tug left 
the boats, at about 6 p. m., her pilot was also informed by some help- 
ing tugs that other boats would be brought to join the tow. The tug 
then went to Grassy Point, about one-fourth of a mile distant, 
partly to lie up there until the hour for starting, and partly to in- 
quire for other boats. After making some inquiries, the master and 
pilot on returning to their tug at about 8 p. m. found that the wind 
had so much increased and that the snow was so thick, as they testify, 
that they could not see the boats at anchor, and did net know where 
to find them; and on consultation they agreed that it would be 
dangerous to start down river with the tow, as expected; and ac- 
cordingly, without any further attention to the tow, they lay at the 
dock at Grassy Point until about l a. m., when in conséquence of the 
violence of the storm and injuries to the tug by pounding there, the 
tug left Grassy Point and made her way to Verplanck's Point, where 
she passed the rest of the night without further damage. 

Meantime, between 8 and 9 p. m., three more brick scows, viz. the 
Townsend, the Mead and the Gladys, were brought up from Haver- 
straw and placed in line, in the order named, alongside the first three 
boats, making up a tow of six in ail, lying two abreast. Ail the boats 
had anchors on board except No. 31, which had none. 

By the records of the nearest station of the weather bureau at New 
York, the wind increased from 16 to 19 miles between 4 and 6 o'clock, 
to 26 miles between 7 and 8, to 27 miles from 8 to 10 o'clock, to 
34 from 10 to II, and to 48 from ir to midnight, continuing about the 
same ail the next day. At about 11 p. m., before the storm had 
reached its height, the head barges, whose anchors had previously 
held those behind, began to drag and the boats to pound one another. 
Word was therefore passed that the boats behind must cast ofï their 
lines, as they could not be held together any longer. This was ac- 
cordingly done, and those having anchors cast them over. The 
captain of No. 31 having his wife on board, obtained permission from 
the Gladys, the boat alongside of hira, which had an anchor, to make 
fast to her. Her anchor held both for about a half hour, when the 
anchor dragged, and not long after the Gladys foundered and sunk, 
and No. 31 soon drifted ashore upon the rocks. So extrême was the 
violence of the storm that on the next day some 30 wrecks lined 
the shore of the Hudson. Of the six boats of the tow, the remaining 
four having anchors appear not to hâve sustained any very material 
damage, although three of them dragged their anchors and brought 
up on the Haverstravv fîats. This, as well as the pounding at Grassy 
Point up to I a. m., shows that the wind at Haverstraw continued to 
the east of north although northwest in New York at that hour. 

There was no spécial contract of towage in this case. The respon- 
dent had been in the habit for many years of taking fleets of boats on 
request and notice from the libelants. No. 31 was taken up to Ver- 
planck's Point for stone, with the understanding that when loaded 
and ready for return, she would be towed back in a fleet with other 
boats, in accordance with the ordinary custom and usages as re- 
spects Haverstraw tows. Such lawful customs and usages as had 
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becoraè festâMished in this business, and were known or presump- 
tîvely knoWn to the libelants, are a part of the implied contract be- 
tween the parties, and so far as applicable to the case they govern the 
rights and obligations of each. But no previous practice of careless- 
ness, nor customary neglect of reàsonable care, prudence or nautical 
skill, caitl be set up as constituting a lawful custom, or as absolving 
the tug frorn those obligations. 

The burden of proof is undoubtedly upon the libelants to prove the 
neglect of some duty by the respondent's tug. The évidence is 
voluminous, and I hâve carefully considered the elaborate arguments 
on behalf of the respective parties. The following facts seem to me 
to be cleàrfy established by the évidence : 

(i) The tow was made up ofï Grâssy Point near Haverstraw in ac- 
cordance with a long established custom, well known to the libelants, 
and in a mànnér reasonably safe exçept in very severe storms, when 
it was not safe, except for boats supplied with proper anchors ; and 
that one or more such very severe storms are to be expected yearly, 
if not oftener. See The Germanie (D. C.) 107 Fed. 294, 298. 

(2) That in merely ordinary storms when it is not deemed prudent 
to start with the tow at the usual time of tide, the tow previously 
made up and waitihg is çustomarily left to ride out the storm, each 
boat being cast oflf by herself and riding at her own anchor ; and this 
practice in ordinary storms, at least, is reasonably safe. 

(3) That in storms of any considérable violence anchors are neces- 
sary to every boat in the tow for their security when detached and 
separate from each other. 

(4) That while the Haverstraw brick scows are almost invariably 
supplied with anchors and several hands, there hâve been for a num- 
ber of years past a great diversity in the practice of the scows that 
load with stone above Haverstraw ; many, and perhaps one-half of 
them, carrying no anchor, and usually only a single working hand, 
although some hâve the man's family on board. This diversity in 
practice was so common that it must hâve been known to the captain 
and the pilot of the respondent's tug. 

The failure of the scow to carry any anchor was unjustifiable and 
at the scow owner's risk. The uncertainties of navigation and the 
weather in riding at Haverstraw manifestly required an anchor. No. 
31 was originally supplied with one of 500 pound weight, and when 
lost it was again replaced. Her captain, May, testified that it "held 
in a strong wind" and "served him in many a gale oflf Swinbourne 
Island," and I find that the scow is in fault for not having any anchor 
on board. If she had had a suitable anchor, as ail of the rest of the 
fleet had, it is not probable that either the Gladys or No. 31 would 
hâve sufïered serions damage. 

(s) When No. 31 was taken from Verplanck's Point towards even- 
îng of the 26th, the weather, though doubtful, did not indicate any 
unusual storm, or that the tow would not be able to start at high 
water about 9 p. m. as was expected; and that no négligence is at- 
tributable to the respondent in taking the scow to the place of ren- 
dezvous at that time. 
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(6) That the contention of the captain and the pilot of the tug 
Townsend that from 8 to 9 p. m. they could not return to the tow, 
as promised, because they could not locate it or find it by reason of 
the thick snow, or go safely to it by reason of the violence of the 
storm at that time, is untrue, and that they might at that time hâve 
gone to the tow to give aid to any boat needing it, without danger 
or difHculty, as the tugs Mabel and Ingalls went between those hours 
with additional scows and placed them in the tow. That from 8 to 
9 p. m. the wind was a moderate gale, and the snow had so increasea 
and the weather indications were such, that the tug was justified in 
determining not to start out with the tow, and that no négligence is 
attributable to her in not proceeding to New York as was intended 
and expected by both parties when No. 31 was taken from Ver- 
planck's Point. 

(7) That in a severe storm for a boat without an anchor, the place 
of rendezvous is the worst on the Hudson river; and that at least 
partial protection was obtainablei for No. 31, which had no anchor, on 
the south side of Verplanck's Point one and one-half miles above, 
where she might and ought to hâve been taken between 8 and 9 p. m 
by the respondent's tug. 

Upon the above facts the question of the respondent's liability must 
dépend upon whether the tug owed any further duty to No. 31 after 
putting her in the tow. The respondent says it did not; and that it 
was the business of the scow alone to look out for herself and for her 
own safety until the weather should permit the tug to corne back and 
start for New York. Some of the respondent's witnesses testify 
to this understanding, and alïàrm that the tow while in waiting is not 
in charge of the tug. 

I cannot sustain this contention. On the contrary, I must hold 
that No. 31 in this as in other cases, was in the charge and care of the 
tug from the time she was taken from her moorings at Verplanck's 
Point. From that moment she was no longer her own master ; she 
was placed where it suited the tug to place her, and she was thereafter 
wholly subject to the tug's control. When thus left the tow was 
helpless, with neither motive power nor means of communication in 
case of need. The tug had left No. 31 at 6 p, m. under the arrange- 
ment to start about 9 p. m. and with the promise to return to her in 
two hours. When in the meantime the weather so changed for the 
worse as to make starting that night imprudent, and to require No. 
31 to remain overnight in a place that was hazardous to her unless 
she was fuUy prepared, it was the duty of the tug to return to her as 
soon as this change of intention was made, in order to see that the 
tow was prepared for the change, and if not, to render whatever aid 
was in her power. 

There was the more reason for this attention because of the known 
and common practice of many of the stone scaws not to carry anch- 
ors, of which the captain and pilot of the tug must hâve been aware. 
The captain says he did not see any anchor on board of No. 31, but 
dénies that he knew that she had none until the next day. This 
does not excuse him. In view of tbe known common practice, it 
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Wàs hlà èïily to atteiwi to thetgw to see what might be needed to 
providé fof the change of intention. It is not to be supposed that 
Ihe scûvf would hâve consented to leave Verplanck's Point without 
an anchôr, had it been knowh that she was to ride out the night at 
the rèndezvous. On going to thé tow iand upon finding that the 
tow had' no anchor, the tug shôuld hâve taken her to a less exposed 
place, if thiS were possible ; and that this was easily possible between 
8 and 9 p. ni., and that the tûg coùld With reasonable skill hâve taken 
No. 31, the ohly boat needîtigp hèlp, tô thé southward of Verplanck's 
Point, Oiîly one and one-half miles distant; as the captain says, 
I hâve no dôûbt, notwithstahding thé déniais, direct or equivocal, of 
several of the respondent's witnesses. The services of the Mabel and 
tbe IngaIlS,'both of them much smallet- tugs than the Townsend, be- 
tween tbose Ijours, are sufRcient proof of this. 

The dùty' of the tug to arrange for anchoring the boats separately 
60 as to ride but the storm whenevér thé weather is so bad as not to 
permit starting, is testified to directly by Wyant, the pilot of the tug 
Ingalls, whîch was employed in bringing boats to the rèndezvous. 
He says: 

"If there Is a storm when we take them off, we don't put them together, 
but we hâve always bunched them up together when the weather permitted. 
Q. When there is a storm what do y on do? A. We anchor them. Q. Sepa- 
rately? A. Xe8,,U It îs so that we can't p^it them together, we anchor them 
separately." 

The alleged custom that the boats must look oat for themselves 
after being once taken to the rèndezvous, without any attention from 
thé tug, or communication frOm her, notwithstanding any change in 
intention by the tug as to the time of starting, rests upon much too 
féeble and uncertain testimony to be acéepted as discharging the tug 
from her ordinary duty of reasonable attention to the tow. It is 
bliposed to the testimony of Wyant just quoted; and if better sup- 
ported, would, I think, be so unreasonàble as not to be admitted. If 
in' bad weather it was the business of the tug to anchor each boat 
separately on taking her to the rèndezvous, the tug would hâve had 
nO' right to take and leave her there in such weather without an 
anchor ; and evidently, therefore, if the tug had taken her there 
prèvibusly without knowing whether* she had an anchor or not, and 
bàd weather întervened so as tù préveïit starting as expected, it was 
th^ tug's duty on the neCessary change becoming known, to attend 
the tow and make such provision as was in her power for the changed 
dènditionâl This gênerai duty has been frequently enforced in this 
cbùrt. ConnoUy v. Ross (D. C.) 11 Péd. 342; The Governor (D. C.) 
75? Pëd. lèoo; Hughes v. Railroad Co. <D. C.) 93 Fed. 510; The 
Elmira, 23 Int. Rev. Rec. 338, 8 Fed. Cas. 577. 

Fbr the neglect of this obligation the tug is also to blâme, and the 
damages and cbsts must thereforè be divided. 
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SI CLAIR COUNTÏ t. INTERSTATB SAND & CAR TRANSFER CO. 

(Circuit Court of Appeals, Seventb Circuit October 9, 1901.) 

Ntf . 798. 

CiEcurr CoxjKT on" Appbals— Jurisdiction— Constitutional Questions. 

Wliere the soie question arising on a writ of error to review a Judg- 
nient of a circuit court Is wliether a state statuts Is in contravention of 
the constitution of the United States the circuit court of appeals is 
wlthont jurisdlctlon. 

In Error to the Circuit Court of the United States for the Southern 
District of Illinois. 

Charles W. Thomas, for plaintiff in error. 

Edward C. Kramer, John F. Lee, and George R. Lockwood, for 
défendant in error. 

Before JENKINS and GROSSCUP, Circuit Judges, and SEA- 
MAN, District Judge. 

PER CURIAM. The plaintiff in error brought suit to recover 
certain penalties aggregating $240,000, being $3 per car for 80,000 
raiiroad cars carried over the Mississippi river on a ferry maintained 
by the défendant in error between the city of St. Louis, in the state 
of Missouri, and the city of East St. Louis, in the county of St. Clair, 
in the state of Illinois, upoh the ground that the défendant in error 
had failed to procure from the plaintiff in error a license to maintain 
and operate such ferry, pursuant to the requirements of an act enti- 
tled "An act to revise the law in relation to ferries," in force July i, 
1874 (Starr & C. Ann. St. 111. c. 55). The court below sustained a 
demurrer to the déclaration, holding the act of the législature to be 
répugnant to the constitution of the United States. 109 Fed. 741. 
From final judgment sustaining the demurrer and dismissing the suit 
a writ of error is sued out from this court to review the judgment. 

The sole question arising and presented for considération goes to 
the validity of the statute of the state of Illinois. It is claimed upon 
the one hand and denied upon the other that this statute is in Con- 
travention of the constitution of the United States. We are without 
authority to détermine the question. The fifth section of the act cre- 
ating the circuit court of appeals (26 Stat. 826, c. 517) provides that 
in such cases a review can only be had in the suprême court. Holt v. 
Manufacturing Co., 25 C. C. A. 301, 80 Fed. i, and cases cited; Ex 
parte Lennon, 150 U. S. 393, 399, 14 Sup. Ct. 123, 37 L. Ed. 1120; 
Osborne v. Florida, 164 U. S. 650, 656, 17 Sup. Ct. 214, 41 L. Ed. 586; 
Fenn Mut. Life Ins. Co. v. City of Austin, 168 U. S. 685, 694, 18 Sup. 
Ct. 223, 42 L. Ed. 626; Town of Westerly v. Westerly Water Works, 
22 C. C. A. 278, 76 Fed. 467. 

The writ of error is dismissed. 
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r ! HEAD T. SELLECK et al. 

: (Circuit Court, D, Connectlçut September 26, 1901.) 

No- 502. 

RbmovaIj of Causes— Timb for Fimno Pétition— Connecticut Btatutbs. 

Under the décisions of the suprême court that tlie time for flling a 
pétition for removal is linilted by the tlme for flling dilatory pleas to the 
. jurisdictlon of the cpurt pï in suspension or abatement of the partlcular 
suit, and the rule of the (Jbnnectlcut statè courts that ail pleas in abate- 
ment must be filed on or before the openlng of the court on the day 
follïj-wing the return day of the wrlt, it is the settled rule in that district 
that a pétition for removal must ordlnarlly be filed by that day. But 
Gen. St § 1261, provides that in cases of foreign attachment, where the 
défendant is a nonresident of ^h^ state and does not appear, the cause 
shall be continued for three months from the retijru day, unless the 
court shall flnd that défendant or hls agent or attorney had actual knowl- 
edge of the suit 12 days before the return day, subjèct, however, to the 
further limitation that the continu^nce shall termlnate 12 days after 
sueh actual notice is recéived, as found by the court. Held, that in such 
case, conceding that a défendant would hâve the right to file a plea in 
abatement or a pétition for removal after the return day, such rlght 
terminâtes 12 days after he has actual notice of the suit, and that, where 
the record shows such notice or knowledge more than 12 days before the 
flling of his, pétition, the cause cannot be removed. 

On Motion tb Remand to State Court. 

Tweedy, Scott & Whittlesey and Beach & Fisher, for plaintiff. 
H. W. Tàylor, for défendants. 

TOWNSEND, District Judgè; This action was brought by for- 
ign attachment against ndnresident défendants in the state court. 
The garnishee was served on Aiigust 22, 1900, and the writ was re- 
turned on the first Tuèsday of September. Défendants' pétition for 
removal does not allège ignoi'ancé of the pendency of the action be- 
fore the return day. "They were not personally served with notice, 
and did not appear at that time. On October 10, 1900, the bond 
oh pétition toremove was executed by défendants, and on November 
I2i 1900, the counsel for défendants filed said pétition for removal 
to this court, which was allowed. 

It is settled in this district by the décisions of the fédéral and state 
courts that the time for remoVal of a cause in this district ordinarily 
expires at the opening of the court on the day after the return day of 
the writ. Security Co. v. Pratt»:65 Conn. 161, -32 Atl. 396; CoUins 
v.'Stott:(C. C.) 76 Fed. 613. This conclusion folio ws from the rule of 
the state court that "ail pleas in abatement must be filed on or before 
the ojpening of the court on the day foUowing the return day of the 
.v^rrit," and from- the décisions of the suprême court that the time to 
,filea< pétition for removal is: limited by the time for filing "dilatory 
pleas to the jurisdiction of the court, or in suspension or abatement 
of the particular suit." Martin v./Railroad Go., 151 U. S. 673, 14 
Sup. Ct. 533, 38 L. Ed. 311; Goldey v. Morning News, 156 U. S. 
524, 15 Sup. Ct. 559, 39 L. Ed. 5x7. 

Plaintiff contends (and défendants accept his contention) that the 
rule in Connecticut as to time of filing pleas in abatement applies to 
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cases where defenaant has no actual notice of th'e pendency of the 
action, and that therefore no plea in abatement could be'filed in 
this case after the opening of the court foUowing the first Tuesday 
of September. Plaintifif further contends that the expiration of the 
time for fîHng the plea in abatement absolutely cuts oflf the right of 
removal to the United States court. Défendants insist that it cannot 
be so that a défendant may lose his right of removal while ignorant 
of the proceeding, and that, inasmuch as they never had opportunity 
to file a plea in abatement, the first pleading which they are required 
to file, within the meaning of the statute, is an answer or demurrer. 
The rule of pleading applying to answers or demurrers provides that 
they shall be filed within 30 days from the return day, but "this rule 
shall not be applied to causes which are continued on account of the 
absence of the défendant from the state"; and the défendants rely 
on the foUowing provision of the statutes of Connecticut : 

"If the défendant does not appear, any garnishee may be admltted to 
défend his principal; but, if the défendant Is not In this state, and does not 
appear by hlmself or his attorney, and the garnlshee does not appear to dé- 
fend, the action, if in the superior court, shall be continued for three months 
from the date on which the wrlt Is retumable," etc. Gen. St. | 1251. 

Plaintifif says that this continuance is not made until after the sec- 
ond opening of the court, because it is uncertain until that time 
whether or not défendant will appear, and that at that time the right 
to plead in abatement ceases. The continuance, however, is for 
three months from the date on which the writ is returnable. The 
continuance apparently relates back to the moment of the case com- 
ing into court. In the absence of any décision in the state courts, 
it ought not to be held that a défendant who has no knowledge what- 
ever of the bringing of a suit waives the right to plead to the juris- 
diction, or to plead such matters as infancy, coverture, or nonjoinder. 
In Goldey v. Morning News, supra, it was held that a défendant 
might remove a case, and then be heard on a plea to the jurisdiction, 
but this right would be wholly unavailable if such plea could be 
waived through ignorance of the statute. In case of the continuance 
for three months, as that statute originally stood, it must be pre- 
sumed that the court would hâve held that the défendant, on appear- 
ing at that time, might, as matter of right, plead to the jurisdiction 
or in abatement ; but this section was modified by chapter 36 of 1889, 
which reads as follows : 

"The provisions of sections 904 and 1251 of the General Statutes shall not 
apply to any case In -which the court shall flnd that a défendant, or his duly 
authorlzed agent or attorney, has had actual notice of the institution of the 
case twelve days before the return day thereof, and any continuance of the 
case ordered or required, under the provisions of sald section, shall terminate 
twelve days after the absent or non-resldent défendant, or his duly author- 
Ized agent or attorney, shall hâve recelved actual notice of the pendency 
tbereof as found by the court." 

Défendants daim that there must be an actual finding by the court 
of the fact of notice before the continuance terminâtes, and that, as 
there was no such finding up to the time of their appearance, they 
could then file their motion. Under this rule, if plaintifï can at any 
time prove that défendants had actual notice of the suit more than 
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Ï2 4?iys prior to the tjme of siich proof, with the added day for ap- 
pearance, he would undoubtedly be entitled to a default; and, on the 
samc: principle, it should be held that an absent défendant, learning 
of a suit against him, should eonsider the return day thereof as 
comiiïg 12 days after the receipt of such information, and should 
plead in abatement, if he desires so to do, before the next opening of 
court from that time. Applying this principle, it is certain on the 
face of the pleadings that défendants knew of the pendency of this 
action at least as early as October lo, 1900. They should, therefore, 
hâve entered their appearance on or before October 22, 1900, and 
should hâve filed their pétition for removal on or before the opening 
of court on October 23, 190Q. If, as is probable, they had actual no- 
tice of the action 12 days prior to the return day, it should hâve been 
filed on or before the second opening. The question is suggested 
(not necessary now to be decided) whether in a case like the présent 
the pétition for removal should not allège ignorance of the pendency 
of the action. The motion to remand is granted. 



E. A. CHATFIELD CO. et al. v. CITY- OF NEW HAVEN et al. 

(Circuit Court, D. Connectlcut. October 7, 1901.) 

No. 1,057. 

1. JURTSDICTION OF FkDEKAI, COUBTS— PEDERAL QUESTION. 

A suit by private parties to enjoin the maintenance of a bridge across 
a navigable river, which IB wholly within a state, from which complain- 
ants allège they sufCer spécial injury, on the ground that such bridge 
has been declaréd by the secretary of war, acting under the provisions 
of a fédéral statute, to constitute an unreasonable obstruction to naviga- 
tion, and that it Is therefore a public nuisance, is one arising under the 
laws of the United States, of vs'hich a fédéral court has jurisdiction, 
wltljout regard to the citizenship of the parties. 1 , 

9. Navigable Wateks— Statutb for Rbqulation op Beidgbs— Constitution- 

ALITT. 

Section 18 of the river and harbor act of 1899 (30 Stat. 1153) authorizes 
the secretary of war to détermine, after notice to the parties, whether 
any bridge which has been constructed over auy of the navigable water 
ways of the United States Is an unreasonable obstruction to the free 
navigation of such waters, and if he so détermines to notify the parties 
ownlng or controlling such bridge to so alter the same as to render 
navigation throngh or under it reasonably free, easy, and unobstTucted, 
within a reasonable time^ which he shall prescribe. It further provides 
that If, at the end of such time, the altération has not been made, the 
parties ownlng or controlling such bridge, who willfuUy f ail or refuse to 
remove the same or to comply with the order of the secretary, shall be 
deemed gullty of a mlsdemeanor, and shall be prosecuted theref or. 
Beld, that suçh provision Is not unconstltutlonal, as delegating législative 
or Judldal power to the secretary of war, but that the power conferred 
upon him was administrative; a judlcial proceeding in the courts being 
expressly proyided for to enforce his orders, in which the legallty of his 
action rnay be reviewed, and any rights of the défendants may be 
raised and determlned. 

» Jurisdiction in cases Involvlng fédéral questions, see notes to Bailey v. 
Mosher, 11 0. 0. A. 308; Montana Ore-Purchasing Go. v. Boston & M. Consol. 
Oopper & Sllrér Min. Co., 85 O. C. A. 7. 
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& JuRiSDiCTioN OF Pedbkal COURTS— Abatement OF Nuisance— Obsthuctions 
TO Navigation. 

No spécial statute is required to give a fédéral court of equlty jurls- 
dlction of a suit by prlvate parties, -who allège spécial injury, to enjoin 
the maintenance of a bridge over navigable waters, on the ground that 
It Is maintained In violation of the laws of the United States, and la 
therefore a public nuisance, but such suit is within the gênerai equlty 
jurlsdlction of the court, where the requisite amount Is Involved. 

4. Public Nuisance — Pkivatb Suit for Injohction — Allégation of Spécial 
Injury. 

A bill whlch allèges that complainant owns and opérâtes a manufac- 
turing plant sltuated on a navigable river, that it owns and opérâtes ves- 
sels for the transportatlon of Its products from its factory by water, and 
that défendants maintain a bridge across such river in violation of the 
laws of the United States, which constltutes a public nuisance, and 
which prevents the passage of complainant's vessels to and from its 
Works, and makes It necessary to transship its products, shows spécial 
Injury which wlll sustain a suit to abate the nuisance. 

In Equity. On demurrer to bill. 

F. L. Hungerford and M. M. Johnson, for complainants. 
Léonard M. Daggett, James H. Webb, and S. C. Morehouse, for 
défendants. 

SHIPMAN, Circuit Judge. The bill in equity in this case alleged 
as follows : 

"That the plaintifEs the E. A. Ohatfield Company and the Derby Trans- 
portation Company are, and during ail the time hereinafter mentioned were, 
corporations organized and existing under and by virtue of the laws of the 
State of Connectlcut. ♦ • • That the plaintiffs Nathan A. HuU, HaroUl 
H. Howard, and Gertrude F. Howard, ail of New Haven, at ail times here- 
inafter mentioned were, and now are, citizens of the state of Connecticut. 
That the défendants, the city of New Haven and the town of Orange, are, 
and during ail the time hereinafter mentioned were, municipal corporations, 
organized and existing under and by virtue of the laws of said state of Con- 
necticut. That the West river is a navigable stream, which empties into 
Long Island Sound, and which for a long distance flows between the city of 
New Haven and the town of Orange, aforesaid, and that its waters are 
navigable from its mouth to a distance of several miles towards its source. 
That the plaintiff the E. A. Ohatfield Company Is the owner of a large tract 
of riparian property on said West river above the purpresture and nuisance 
hereinafter referred to, upon which property it bas a large manufactory, 
where the plaintiff is engaged in the manufacture and sale of fire bricks, 
pressed-front bricks, and other mason's supplies in large quantifies. That 
the plaintiffs the Derby Transportation Company, Nathan A. HuU, Harold 
H. Howard, and Gertrude F. Howard are the owners of vessels registered 
In accordance with the laws of the United States, engaged in navlgating said 
West river from and to the works of the said B. A. Ohatfield Company, in 
carrying from said works the products of said company, and in carrying to 
said Works the supplies for use therein. That ail the plaintiffs are engaged 
In interstate and domestic commerce in navlgating the said West river 
from its mouth to a considérable distance above the bridge hereinafter refer- 
red to. That the said défendants, for a period of many years last past, hâve 
maintained, and continue to maintain, an obstruction in the navigable waters 
of said river near where it empties into Long Island Sound, as aforesaid, 
such obstruction consisting of.a bridge at Kimberly avenuue, so called, of 
the towii of Orange, aforesaid, across said West river between said New 
Haven and said Orange. That said bridge is an unreasonable obstruction 
to the free navigation of the said West river, which is one of the navigable 
water ways of the United States, on account of the bridge not belng pro- 
vided with a draw, and is both a purpresture and a nuisance. That the 
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plajlntlffay.jljy reaspn of: Siaîd obstruction, hâve been prerented from reason- 
able navigation of sald river, as aforesald. In sultable vessels for the carry- 
lag <)n QIC sald navigation. That they could and can not. In a reasonably free, 
easy*, and, onobstracted manner, carry thelr merchandlse by the sald navi- 
gable way above sald obstruction, but hâve been and are forced to trans- 
shlp the same to smaller Vessels. That they hâve been aud are forced to 
farry some of sald merchandlse by a longer and more dlfficult way, to wlt. 
by land. That they hâve been compelled, at great labor and expense, to 
construct vessels specially adapted, so that such vessels mlght be able, under 
favorable conditions, to pass through and by sald obstruction, but whieh are 
unsultable for gênerai navigation, and that the plaintlfCs have further been 
greatly delayed, hindered, and Impeded in sald navigation, whereby the 
plalntiffs have been severally damaged, as aforesald, to an amount many 
tlmes in excess pf two thousand dollars ($2,000). That the sald défendants 
have not, nor have elther of them, obtained permission of the secretary of 
■w;ar of -Oie United States tO: construct or to malntain sald obstruction, and 
the sald obstruction is maintalned wlthout the permission of the sald secre- 
tary of war, and Is continued In the sald navigable stream aforesald wlthout 
his consent. That the sald secretary of war on October 4, 1899, upon due 
notice to the défendants and upon hearing, entered the followlng order, to 
wlt: 

" 'Whereas, the secretary of war has good reason to believe that the bridge 
at Kimberly avenue, of the town of Orange, Connecticut, is an unreasonable 
obstruction to the free navigation of the sald West river (which is one of 
the navigable water ways of the United States), on account of the bridge 
not belng provided wlth a draw; and whereas, the followlng altérations, 
whlch have been recommended by the chlef of engineers, are requlred to ren- 
der navigation under It reasonably free, easy, and unobstructed, to wit. 
"Provide sald bridge wlth a draw havlng a clear width of opening of forty- 
flve feet at any stage of water, measured perpendlcularly to the direction 
of the current, and havlng its masonry piers carried to twelve feet below the 
plane of mean low water;" and whereas, one year from the date of service 
of thls notice is a reasonable time In whlch to alter sald bridge as deseribed 
above: Now, therefore, in obédience to, and by virtue of, section eighteen 
of an act of the congress of the United States entitled "An act making ap- 
propriations for the construction, repair and préservation of certain publie 
Works on rivers and harbors, and for other purposes," approved March 3, 
1899, I, Elihu Eoot, secretary of war, do hereby notify the sald selectmen of 
the City of New Haven, and the selectmen of the town of Orange, Connecti- 
cut, to alter the sald bridge as deseribed above, and prescribe that sald altér- 
ation shall be made and completed on or before one year from the date of 
service hereof. Elihu Root, Secretary of War.' 

"That due service of sald order has been made on the défendants, much 
more than one year prier to the brlnglng of thls bUl, but the défendants 
have not eomplled wlth sald order In any respect, but continue to malntain 
the sald obstruction as it eiElstéd prlor to and at the time of sald order, con- 
trary to the express terms thereof. That the construction and maintenance 
of sald obstruction is a violation of the laws of the United States, particularly 
of 'An act making appropriations for the construction, repalr, and préserva- 
tion of certain public works On rivers and harbors and for other purposes,' 
approved March 3, 1899. * • *" 

— ^And prayed for a permanent injunction against the further contin- 
uance of the said obstruction or any part of said bridge which ob- 
strycts navigation, and cause the same to be removed so as to render 
navigation through said bridge reasonably free, easy, and unob- 
structed, in accordance withi the order of the secretary of war afore- 
said. The défendants have demurred to the bill on the ground that 
it does not présent a case of which this court has jurisdiction, and 
does not state a case which entitles the complainants to any relief. 
Inasmuch as both complainants and défendants are citizens of Con~ 
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necticut, if the court has jurisdiction it is because the suit arises 
under the laws of the United States. West river is wholly within 
the State of Connecticut. The bridge which is the subject of contro- 
versy was erected by the défendants either by the authority or by 
the assent of the state of Connecticut, and the United Staltes had 
taken no statutory action in regard to this bridge prior to the year 
1899. It is conceded that "there must be a direct statute of the 
United States in order to bring within the scope of its laws obstruc- 
tions and nuisances in navigable streams within a state." Bridge Co. 
V. Hatch, 125 U. S. I, 8 Sup. Ct. Si i, 31 L. Ed. 629. In the year 1888 
a section of the river and harbor bill was directed to the prévention, 
to a certain extent, of injuries to the navigation of the navigable 
waters of the United States arising from the piers of bridges over 
such waters, and statutes of a similar character continued to be 
passed, until in the river and harbor bill of 1899, approved March 3, 
1899, a more careful séries of statutes in regard to obstructions over 
navigable rivers was enacted than had previously been passed by 
congress. 30 Stat. 1151-1154. Section 9 prohibits the construction 
of any bridge over a navigable river of the United States without the 
consent of congress, provided that such structure may be built under 
the authority of the législature of a state across navigable waters 
which are wholly within the limits of a single state, if the plans hâve 
been submitted to, and approved by, the secretary of war. Section 
10 prohibits the création of any obstruction not affirmatively author- 
ized by congress to the navigable capacity of any waters of the United 
States. Section 18 is as follows : 

"That, whenever the secretary of war shall hâve good reason to believe 
that any railroad or other bridge now constnicted, or which may hereafter 
be constnicted, over any of the navigable water ways of the United States 
is an unreasonable obstruction to the free navigation of such waters on 
account of insufflcient helght, width of span, or otherwlse, or where there 
Is difflculty In passing the draw openlng or the draw span of such bridge 
by rafts, steamboats, or other water craft, it shall be the duty of the sald 
secretary, flrst giving the parties reasonable opportunlty to be heard, to 
give notice to the persons or corporations owning or controUing such bridge 
so to alter the same as to render navigation through or under It reasonably 
free, easy, and unobstructed; and In glvlng such notice he shall specify 
the changes recommended by the chief of engineers that are requlred to be 
made, and shall prescribe in each case a reasonable time in which to make 
them. If at the end of such time the altération has not been njade, the 
secretary of war shall forthwith notlfy the United States district attorney 
for the district in which such bridge Is sltuated, to the end that the criminal 
proceedlngs herelnafter mentionéd may be taken. If the persons, corpora- 
tion or association owning or controllSng any railroad or other bridge shall, 
after recelvlng notice to that effect, as hereinbefore requlred, from the secre- 
tary of war, and within the time prescribed by him wilfully fall or refuse 
to remove the same or to comply with the lawful order of tiie secretary of 
war in the premlses, such persons, corporation, or association shall be 
deemed guilty of a mlsdemeanor, and on conviction thereof shall be pun- 
ished by a fine not exceeding flve thousand dollars, and every month such 
persons, corporation, or association shall remain In defauft in respect to 
the removàl or altération of such bridge shall be deemed a new offense, 
and subject the persons, corporation, or association so offending to the 
penaltlès above prescribed: provided, that In any case arising under the pro- 
visions of thls section an appeal or wrlt of error may be taken from the 
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d;istfjk^: courts or from the exlstlng circuit courts direct to the snprem* 

court .elttier èy the United States or by the défendants." 

On Xîctober 4, 1899, the secretary of war, after reasonable notice 
tb the défendants and after a hearing, made the order recited in the 
bill, which has neither been modified nor complied with. 

Inasmuch as the bridge as it still exists has been declared by the 
secretary of war, under the provisions of this section, to be an un- 
reasoxiable obstruction to the free navigation of West river, which is 
one of thè navigable waters of the United States, and therefore is a 
public nuisance, the complainants, who présent themselves as suflfer- 
ing "a particular private injury other than the common injury which 
every citizen sufïers from a public nuisance," bring a bill in equity 
to abate the obstruction because it exists in violation of the laws of 
the United States. If section 18 is a valid statute, it appears, prima 
facie at léast, that New Haven and Orange are continuing to main- 
tain a bridge over navigable waters, which is, in its présent form, in 
violation of a law of the United States. The right of private parties 
to invoke the aid of the courts of the United States to prevent this 
unreasonable obstruction to navigation, which produces an especial 
injury to thém dépends upon the eflfect which may be given to this 
statute. It is therefore a case arising under the laws of the United 
States, and this court has jurisdiction to détermine whether the bill 
has stated a cause of action which entitles the complainants to relief. 
Water Co. v. Keyes, 96 U. S. 199, 24 L. Ed. 656; Tennessee v. Davis, 
100 U. S. 257, 25 L. Ed. 648; Railroad Co. v. Mississippi, 102 U. S. 
135, 26 L. Ed. 96. 

The two objections which are urged agf inst the statute are that it 
is unconstitutional, and that, if valid, its eflfect is limited to a criminal 
prosecution by the United States against the défendants. 

Its unconstitutionality is asserted upon the ground that it dele- 
gated to the secretary of war either judicial or législative power, and 
this position was sustained in respect to section 9 of the river and 
harbor bill of 1888, a statute of différent provisions, in a case involv- 
ing peculiar pircumstancés, in U. S. v. Keokuk & H. Bridge Co. (D. 
G.) 45 Fed. 178. A similar opinion was expressed, obiter, in U. S. 
V.. Rider (D. C.) 50 Fed. 406. Section 4 of the act of 1890, which 
is stibstantially like section I8 of the act of 1899, came before Judge 
Orosscup in U. S. v. City of Moline (D. C.) 82 Fed. 592, in an in- 
formation by the United States against the city of Moline, and the 
constitutionality of the act was assailed. In the opinion of the court, 
à distinction properly exists betweéii' judicial and administrative ques- 
tions, and it is said with force thât, if congress is prohibited from 
submitting tb the décision ofthe departments administrative ques- 
tions which are constantly; arising, the government would be clogged. 
The court says : 

"In this case two questions alone arlse: First Is the bridge an obstruc- 
tion to naVlgatlonî Second. I9 it there by any such légal right that the 
government naay not Interfère with it in the respect deslgnated witfiout Just 
compeasation? The flrst question Is purely administrative, and is one that 
congress can certainly delegate to the secretary of war. A tUousand' que»- 
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tions of equal moment to the parties Interested, and of eqnal dlfflculty, are 
necessarlly delegated to the great departments of the government every 
month. In the very nature of thlngs, congress cannot dispose of them. A 
government of the size of thls, operated upon such a conception, would be 
clogged Immedlately. The second question Is, undoubtedly, jndlclal, and for 
that very reason Is not subject, constltutionally, to the décision of congress 
any more than of the secretary of war. If the bridge be the're by légal 
right, — If It be a franchise or property that cannot be taken except after 
just compensation, — congress is powerless, either by spécial or gênerai acts, 
to toueh It. In the face of such property right, congress is as helpless as 
the war department. In the end, such right, whether It be attacked by 
spécial act of congress, or by some action of the war department, will, 
through some channel, flnd an appeal to the judlciary. Thls right of ap- 
peal to the judlciary In ail questions In their nature judlcial Is preserved In 
the sections of the statute under discussion. The secretary of war has no 
power to carry ont his décisions respecting thèse obstructions except 
through a court. Any question, whether of law or fact, essentially judlcial, 
may bé ralsed under thèse Informations. A court of the United States 
stands always, by the clear provisions of the act, between the décision of 
the secretary and its exécution. There Is, therefore, in the act, no déléga- 
tion of judlcial Power to the secretary that is not open to review in the 
courts. I hold, therefore, that the act, so far as it is applicable to the case 
In hand, is constltutional and valld, and the motion to quash wlll be over- 
ruled." 

It is apparent that the section does not delegate to the secretary 
ail the power of congress in regard to the construction of bridges 
over navigable waters, and to déclare where bridges shall be built, but 
it delegates the power only to détermine whether an existing bridge 
is an unreasonable obstruction to navigation, and to direct the man- 
ner in which the injury can be obviated. Lake Shore & M. S. R. Co. 
V. Ohio, 165 U. S. 365, 17 Sup. Ct. 357, 41 L. Ed. 747. I see no 
adéquate reason to difïer from the views of judge Grosscup in regard 
to the construction of the section in question, 

The next point is that, as the section does not authorize a suit in 
favor of private parties, no such authority exists. The question is not 
whether authority exists to bring an action in the district court in be- 
half of individuals, or whether authority is given to the attorney 
gênerai to bring a bill in equity in behalf of the United States. It 
is conceded that such authority must be expressly conferred. But 
jurisdiction has always existed in the circuit court to haye cognizance 
of suits of a civil nature between individuals which arise out of the 
laws of the United States when the matter in dispute exceeds a speci- 
fied sum, and, if a cause of action has thus arisen, no further or more 
spécifie authority is requisite. 

It has not been questioned that if congress had authorized the 
construction of a bridge over navigable waters, in accordance with 
plans approved by the secretary of war, or by a named board of 
engineers, and the bridge should be constructed in such défiance of 
the approved plans as to obstruct navigation, that a bill in equity 
in behalf of an individual specially injured by such obstruction against 
the corporations which are constructing the bridge could be sustained 
in the circuit court upon the ground that the structure is in viola- 
tion of the laws of the United States. Miller v. New York, 13 
Blatchf. 469, Fed. Cas. No. 9,585. The bill in this case is based upon 
the ground that after the construction of the bridge without the au- 
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thority of the United States it was found, in pursuance pf an act of 
cphgfesis, to be an unreasonàble impedimept to navigation, and that 
tiie hindrance had not been removed. 

It is next said that the bill does not show that the complainants 
had sufFeted a damage spécial and peculiar to themselves, and that 
the inconi^çnience was not of a character which was common to the 
public generally, and that, . therefore, rthe bill did not show a case 
sufficient for their individual relief. Iti is tfue that "relief will not 
be granted unless it appèars that the party complaining will sustain 
a spécial or peculiar damage, — ^an injury distinct from that donc to 
the public at large." Frink v. Lawrence, 20 Conn. 117, 50 Am. Dec. 
274. And it is also true that the courts of Connecticut hâve required 
that the spécial injury should clearly appear, but the spécial injury 
to the Chatfield Company, at least, is sufficiently averred in the bill. 
Frink v. Lawrence, supra; Stetson v. Faxon, 19 Pick. 149, 31 Am. 
Dec. 123. 

The demurref is overruled, without costs, with leave to answer on 
or before Octobet 19, 1901. 



WAED V. FRANKLIN et al. 

(Circuit Court, N. D. New York, ^eptember 24, 1901.) 

No. 3,391. 

Rbmovai, op Causes— Sbpabable Contiioverst— Joint Action for Tort. 

An action against a number of défendants to recover damages for 
assault and false imprisonment, charged In ttie complalnt to liave been 
committed by certain of the défendants at tlie instigation of another dé- 
fendant, tîjrougli lier agent, is one to enforce a joint llability for tlie 
tort, and is not removable by tlie last-named défendant, on tbe ground 
that as to her it involves a separable controversy.i 

At Law. On motion to remand to state court. 

B. & C. B. Johnson, for the motion. 
William H. Harris, opposed, 

COXE, District Judge. Thîs action was brought in the suprême 
court" of the state of New York, the venue being laid in Delaware 
county. The défendant Louisa M. Gerry, who is a citizen of Rhode 
Island, removed the cause to this court upon the ground that there 
is a separable controversy as to her. Ail of the other défendants, 
seven in nuniber, are citizéns of New York. The plaintiff now moves 
to remand. 

The act of March, 1887-88, provides that 

"When In any suit mentloned In this section there shall be a controversy 
which is wholly betweén citizéns of différent states and which can be fully 
determined as between them, then elther one or more of the défendants 
aclually interested in such controversy may remove said suit Into the circuit 
court of the TJnlted States for the proper district." 25 Stat 433. 

1 Separable controversy as ground for removal, see notes to Eobbins v. 
BUenbogen, 18 C. C. A. 86, and Meclie v. Minerai Co., 35 C. O. A. 155. 
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The plaintifï and the défendant Louisa M. Gerry are citizens of 
différent states and the only question, therefore, is whether there is 
a controversy which can be fully determined as between them. The 
question is still further narrowed by the concession of the défendant 
Gerry that if the liability of the défendants can be construed as a joint 
hability the cause cannot be removed even though the plaintiff might 
hâve elected to pursue the défendants separately. Railroad Co. v. 
Dixon, 179 U. S. 131, 21 Sup. Ct. 67, 45 L. Ed. 121. In determining 
the nature of the controversy recourse must be had to the complaint. 
The cause of action is what the plaintiff déclares it to be. Powers 
V. Railroad Co., 169 U. S. 92, 18 Sup. Ct. 264, 42 L. Ed. 673. The 
complaint allèges that the défendants, other than Louisa M. Gerry 
and George W. Youmans, conspiring together, committed an assault 
upon the plaintiff on lands owned by the défendant Gerry, and subse- 
quently falsely arrested and imprisoned the plaintiff and extorted 
money from him by threats and violence to his damage in the sum 
of $10,000. It is alleged, further, that the assault and false imprison- 
ment were pursuant to the directions of the défendant Gerry, acting 
by and through the défendant George W. Youmans, who employed 
and paid the other défendants to go upon the lands of the défendant 
Gerry and assault, arrest and imprison the plaintiff, and that the 
other défendants were the servants and agents of the défendant 
Gerry acting under instructions from her and the défendant George 
W. Youmans. The pleader evidently intended to state a cause of 
action against the défendants jointly for assault and false imprison- 
ment, and it is thought he has succeeded in doing so. The complaint 
bears évidences of having been hurriedly drawn, but it allèges a con- 
spiracy in which ail the défendants were engaged, though in différ- 
ent capacities. The actual assault was made by the six défendants 
first named in the complaint, but they were incited to commit their 
unlawful acts by the défendant George W. Youmans who was there 
as the agent of the défendant Gerry to see that her wishes were car- 
ried out and her orders obeyed. After describing the varions trans- 
actions of the igth and 20th of April, 1901, the complaint proceeds 
as follows: 

"That the plaintifï was by thèse défendants In the manner aforesaid 

• • • imprisoned and deprived of his llberty," etc. 

A clause of the complaint marked "second" allèges that the plain- 
tiff 

— "Was arrested and Imprisoned by the orders and directions of the défend- 
ant Louisa M. Gerry acting by and through the défendant George W. You- 
mans, * * • and that whatever was done by the other défendants 

• * • was done * • * pursuant to directions and instructions from 
her and the défendant George W. Youmans." 

It would seem that under thèse averments it is possible for the 
plaintiff to prove that the assault and imprisonment were with the 
concurrence and express direction of the défendant Louisa M. Gerry, 
and that the plaintifï's injuries were received by the joint wrongdoing 
of the défendants. It matters not that on the trial facts may develop 
which may exculpate the défendant Gerry, the question must be de- 
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terminéd by what îs alleged in the complaint, not what may be proved 
hereafter. 

The cause should be remanded upon the foUowing authorities: 
Railroàd Go- v. Ide, 114 U. S. 52, S Sup. Ct. 735, 29 L. Ed. 63 ; Pirie 
V» Tvedt, 115 U. S. 41, 5 Sup. Ct. 1034, 1 161, 29 L. Ed. 331 ; Torrence 
V. Shedd, 144 U. S. 527, 12 Sup. Ct. 726, 36 L. Ed. 528; Fox v. 
Mackay (C. C.) 60 Fed. 4; Charman v. Railroàd Co. (C. C.) 105 
Fed. 449. In Pirie v. Tvedt, supra, the court uses the following lan- 
guage, which is applicable to the case at bar : 

"There is heré, accordiilg to the complaint, but a single cause of action, 
and that is the alleged mallclous prosecution of the plalntlfEs by ail the 
défendants acting in concert. The cause of action is several as well as joint, 
and the plaintiffs might hâve sued each défendant separately, or ail jointly. 
It was for the plaintiffs to eleet which course to pursue. They did elect to 
proceed against ail jointly, and to this the défendants are not permitted to 
object The f aet that a judgment in the action may be rendered against 
a part of the défendants only, does not dlvide a joint action in tort into 
separate parts any more than it does a Joint action on contract" 

The motion, toremand is granted. 



In re OLESON. 

(District Court, N. D. lowa, W. D. October 8, 1901.) 

1. Bankruptct — AssBTS— Rbntal of Exempt Property. 

Notes taken by a bankrupt after adjudication, for the future rental of 
land which is exempt, do not constitute assets of his estate in bank- 
ruptcy. 

S. Samb— -Révocation dp Dischargk— Rbquisites dp Application. 

Where a mortgage given by the banlirupt, covering substantially ail 
his Personal property, was shown by his schedules, but Its validity was 
not questioned by any créditer during the pending of the case, and until 
nearly a year after the bankrupt's discharge, the court Is not justifled 
In then entertalning a pétition for the revocation of the discharge, on 
the ground that such mortgage was fraudulent, unless it is made clear 
that the créditer filing it has not been guilty of lâches; and that cannot 
be donc by gênerai averments of conclusions, to the effect that he has 
not been guilty of négligence, or has acted with due diligence. 

In Bankruptcy. On pétition asking an order setting aside the dis- 
charge granted the bankrupt. 

E. M. Sayles, for créditer, 

SHIRAS, District Judge. The discharge granted the bankrupt, 
and which it is now sought to set aside, is dated November 5, 1900. 
The pétition seeking its revocation was filed October 5, 1901, and is 
bàsed upon the allégation that the bankrupt had concealed from his 
creditors certain personal property, consisting of notes for $400 held 
by the bankrupt for the rental of 160 acres of land, entered by the 
bankrupt under the homestead laws of the United States, and by him 
claimed to be exempt from exécution, and certain articles of personal 
property covered by a chattel mortgage for $1,700 executed by the 
bankrupt to his father on the ist day of March, 1900, which was duly 
recorded, and was set forth in the schedules filed by the bankrupt. 
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The notes for the rent of the realty were not given until after the 
adjudication in bankruptcy, nor was the land rented to the lessee 
until after the adjudication. The right to hold the land as exempt 
is not questioned, and, if it be true that it was and is exempt, I can 
see no ground for holding that the rental therefor contracted for 
and-accruing after the adjudication belongs to the creditors. 

It is also charged that the chattel mortgage to the father is void 
as to creditors, being given without considération. The existence of 
this mortgage was shown on the schedules attached to the pétition 
in bankruptcy, but it was not attacked in any way. The créditer 
took no action for the purpose of investigating its validity, but per- 
mitted the case to proceed to a final conclusion without raising any 
question about this mortgage, and now, after the lapse of 1 1 months 
from the granting the discharge, asks the court to revoke the dis- 
charge, on the ground that this mortgage was without considération, 
and given in fraud of creditors. Section 15 of the bankrupt act 
authorîzes the revocation of a discharge upon the application of 
parties in interest who hâve not been guilty of undue lâches, the 
application to be fîled within one year from its date. The creditor 
avers that the knowledge of the concealment of the property of the 
bankrupt had come to the petitioner since the discharge was granted, 
and that petitioner has not been guilty of undue lâches in bringing 
this proceeding. It is not shown that the creditor has used any dili- 
gence whatever, in the premises, nor what facts, if any, hâve been 
discovered to show the invalidity of the mortgage, nor how or when 
thèse facts were discovered, which are relied upon to prove the in- 
validity of the mortgage. It is apparent that if the court should ap- 
prove the practice of allowing a creditor to attack a discharge, 
months after its date, without making any substantial showing of 
facts to prove the absence of undue lâches, it would open the door to 
unfair attacks upon the bankrupt on the part of single creditors, who 
would hope to force payment to them, in order to avoid the cost and 
possible injury to the bankrupt, who may hâve entered into new 
business pursuits, which would be seriously afïected if the question of 
his liability on the debts barred by the discharge were to be reopened. 
When, as in this case, the existence of the mortgage now claimed to 
be fraudulent was shown in the original schedules, and the creditors 
do not question its validity during the pendency of the case, and the 
discharge is granted, the court will not be justified in entertaining a 
pétition for the revocation of the discharge, unless it is made clear 
that the creditor has not been guilty of lâches; and that cannot 
be donc by gênerai averments of mère conclusions to the effect that 
the party has not been guilty of négligence, or has acted with due 
diligence. The rule that should be followed is stated by the suprême 
court in Wood v. Carpenter, lOl-U. S. 135, 25 L. Ed. 807, wherein 
the gênerai subject of lâches in connection with the plea of the stat- 
ute of limitations is discussed, it being therein said : 

"It wîll be observed also that during the long perlod over which the trans- 
action referred to extended the plalntiiï never made or caused to be made 
the slightest inqulry in relation to either of them. The judgments con- 
fessed were of record, and he knew it. It could not hâve been diffleult to 
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aaçertaln, If.itjie iîacts were so, that they were shams. The conveyances to 
Àlvln,&,Keller were also on record in the proper ofilces. If they were in 
trust for' tne défendant, as alleged, proper diligence could not hâve failed 
to flnd'S. Glèw in every case that would hâve led to évidence not to be re- 
sisted. With the strongest motives to action, the plaintiff was supine. If 
underlylng frauds existed, as he allèges, he dld nothlng to unearth them. 
It was hls duty to make the effort. • • • The discovery of the cause of 
action. If such it may be termed, Is thus set forth: 'And the plalntiffl furtlîer 
avérS that he had no knowledge of the facts so concealed by the défendant 
rintil the year A. D. 1872, and a few weeks only before the bringlng of thls 
suit.' There is nothing further upon the subject In this class of cases the 
plaintiff is held to strlngent rules of pleading and évidence, 'and especially 
mnst there be distinct avernients as to the tlme when the fraud, mistake, 
coneealniènt, or misrepresentation was discovered, and what the discovery 
is, so that the court may dearly see whether, by ordlnary diligence, the dis- 
covery ïuight not hâve been made before.' Stearns v. Page, 7 How. 81&-829, 
12 ti. Ed. 928, 932. A gênerai allégation of ignorance at one tlme and of 
knowledge at another is of no efCect. If the plaintiff made any particuiar 
discovery; It should be stated when it was made, what it was, how it was 
made, and Why it was not made sooner. • • • Whatevor is notice enough 
to excite attention, and put the party on his guard, and call for iuqulry, is 
notice of everything to which such Inquiry might hâve led." 

There is apparent in the practice under the bankrupt act a tend- 
ency, on part of creditors, to take no action in the ease until the 
matterof discharge is reached, and then to rely upon matters which 
should be investigated during the prior proceedings. The act pro- 
vides ample means for ascertaining the facts touching the property 
of the barikrupt and the validity of liens asserted against the same. 
Take the case now before the court for an illustration. It is now 
sought to set aside the discharge on the ground that the chattel mort- 
gage to the bankrupt's father is invalid for want of considération. 
This mortgage was filed for record in the oiEce of the county re- 
corder on the ist day of March, 1900. It was set forth in the sched- 
ules attached to the pétition in bankruptcy, which was filed August 
I, 1900. It is not shown that the creditors ever made any examina- 
tion into its validity. They were content to let it pass, without ex- 
amining the bankrupt or the mortgagee with respect thereto, and yet 
they knew that it covered substantially ail the personal property of 
the bankrupt, and certainly were put upon notice if they purposed to 
question its validity. They took no action during the time the case 
was pending, and when the whole machinery of the act and of the 
bankruptcy court was open to them for investigating the validity 
of the mortgage. When the pétition for discharge came up for hear- 
ing, it was not opposed by reason of the existence and alleged fraud- 
ulent character of this mortgage. The discharge was granted, and 
now, II months thereafter, it is sought to set a$ide the discharge, on 
the allégation that this mortgage was given without considération 
and as a means for covering up the property of the debtor. No 
showing of facts is made explaining. why the validity of this mortgage 
was not inquired into during the pendency of the proceedings. The 
evil that may resuit from allowing attacks upon the validity of a dis- 
charge rnonths after it has been granted is apparent. The bankrupt, 
having fecéîved his discharge, wfll ordinarily engage in new business 
enterprises, a^nd may become indebted to many persons, who, in good 
faith, extend crédit to him in the belief that the discharge granted 
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bars the pre-existing indebtedness, and their rights will be serîously 
affected if the discharge is revoked and held for naught. Section 15 
of the act authorizes the revocation of a discharge upon an applica- 
tion made within one year from its date, but it must appear that the 
creditor has not been guilty of undue lâches, and that the fraud 
charged has corne to the knowledge of the creditor after the granting 
of the discharge. The burden is on the petitioner to aver in his ap- 
plication the facts showing his freedom from lâches, and, as ruled 
in Wood V. Carpenter, supra, it is not sufficient to make, in the ap- 
plication, gênerai averment of conclusions. The facts must be stated, 
in order that the court, being advised thereof, may détermine whether 
ground is shown for permitting an attack upon the discharge; for 
a court, in view of the effects to others, is not justified in entertaining 
an application to set aside a discharge, unless it is clearly made to 
appear that the creditor has not been guilty of lâches in the premises. 
The application in this case whoUy fails to meet thèse requirements, 
is clearly insufficient, and must therefore be refused. 



SIMPSON V. UNION STOCK YARDS CO. OF OMAHA, Limited, et aL 

(Circuit Court, D. Nebraslja. September 23, 1901.) 

No. 264. 

1. JnBIBDICTION OF FEDERAI. COURTS— StOCKHOLDBR' 8 SUIT— COLLUSION. 

A nonresldent stoclsholder in a domestic corporation, who hrings iiim- 
self wltliin equity rule 94 by sho-wlng demand on tlie corporation to 
refuse complianee with a state statute, and to contest its yalldity, and 
a formai refusai of the corporation by resolution of its board of direct- 
ors, cannot be charged with being in collusion with the corporation to 
give a fédéral court jurisdlction of a suit brought to enjoin the enforce- 
ment of the statute, and complianee therewith by the corporation, where, 
among the principal grounds alleged against the validity of the statute, 
is that it Is in violation of the constitution of the United States; such 
allégations raising a fédéral question, -which gives the court jurisdlction 
of the suit, and to détermine ail the Issues made therein, regardless of 
the cltlzenship of the parties, and whether brought by the stockholders 
or the corporation Itself . 

2. Statutes— Validity of Enactment— Title as Part of Act. 

Under the constitution of Nebraska, as construed by the suprême court 
of the State, the title to an act of the législature is an essential part of 
it, and, to eonstitute a valid enactment, a biil must hâve passed each 
house, and hâve been slgned by the governor, under the same title. 

& Same— Detbrmining Validity op Enactment— Evidence. 

A printed officiai statute must give way to, and be controlled by, the 
officiai enrollment, and both the officiai printed statute and the enrolled 
bill as flled with the secretary of state are controlled in case of dispute 
by the jonrnals of the législature. 

4. Same — Approval under Différent Title — Nebraska Stock Yards Act. 
The Nebraska act of 1897 (Laws 1897, c. 8), commonly known as the 
"Stock Yards Act" was passed by each house of the législature under 
the title "A bill for an act to regulate stock yards and to fix the commis- 
sion for the sale of live stock therein, and providing punishment for the 
violation thereof." When signed by the governor, as shown by the offi- 
ciai enrollment, the bill bore the title "A bill for an act to regulate cer- 
tain stock yards by declaring them public markets, and deflning the 
duties of the person or persons operating the same, and regulatlng ail 
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chairges, thOTeof, and provldlng penaltles for the violation thereof ." 
Bélà, tiât such act ^ap not legally passed In conformlty to the state 
constitution, and l8 Totd. 
8. iHijrciîOTidiî'^StîiT to Rbst^in Ehpobobmhnt of Btàtutb-^Defknses. 

In a suit against the attorney général of a state to enjoin him from 
enforcingn législative act as requlred by Its provisions, ojh the groiind 
of Its Invàlidlty, a déniai by défendant of an Intention to enforce such 
act, coupled wlth an assertion of Its validity, states no défense and 
raises nb Issue. The court must présume that, if défendant regards 
the act as valld, he will perf orm his oflacial duty, and enforce it. 

In Equity. Suit to enjoin enforCement of a statute of Nebraska 
relating to stock yards. 

J. M. Woolworth and W. D. McHugh, for complainant. 
F. N. Prout, Atty. Gen., and Norris Brown, Asst. Atty. Gen., for 
respondent attorney gênerai. 

McPHERSÔN, District Judge. The complainant, a citizen of 
Massachusetts, is a stockholder of the défendant company, the 
Union Stock Yards Company, praying that both défendants, citizens 
of Nebraska, be enjoined from putting in force a statute of Nebraska 
of 1897, known as "Senate File No. 33." The complainant brings 
himself within the terms of equity rule 94, by showing that long prier 
to the date of the act of the Nebraska législature he became the 
owner by purchase of his corporate stock of défendant company, and 
at ail times since has owned it, in an'amount something like $80,000 
par value, and of a still grçater actual value. He allèges writh par- 
tîcularity the fruitless eiïort he made to get the company to bring 
the action; and he allèges generally that there is no collusion be- 
tvireen him and the company to confer jurisdiction upon this court. 
The bill further allèges that the aÛeged statute was never legally 
passed,— a point to be enlarged upon Tater. The alleged statute at- 
tempts to fix the rate for yardage and feeding of live stock at the 
company's yards at South Omaha, which complainant insists is illégal 
fof two reasons: (a) The company is a private corporation, and ia 
hot engaged in a public business, and therefore its business is not 
subject to législative control; (b) the rates fixed by the législa- 
ture are confisçatory. The défendant company makes no appear- 
ance. Atty. Gen. Smythë, by plea and answer, makes the foUowing 
défenses: 

I. That the action is the resuit of collusion between complainant 
and the company, so as to vest this court with jurisdiction. Briefly 
stated, the facts are as foUows: Mr. Woolworth for several years 
had received annually a retainer from the company. The company 
opposed the passage of the act in question by the législature, and 
tried to induce the governor to veto the measure. But in ail this 
Judge Woolworth took no part. After the governor had signed the 
measure, a fellow stockholder wired complainant that his (complain- 
ant's) interest in the stock yards was in jeopardy because of the 
passage of the act. Complainant wired back to employ Judge Wool- 
worth. Later on complainant and Judge Woolworth had a con- 
férence. Judge Woolworth accepted ertiployment to oppose the en- 
forcement of the alleged statute in question, and to do ail needful 
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things to protect complainant and his New England friends, to whom 
he had sold the company's corporate stock. In obédience to his em- 
ployment, and as was his duty, he served written notice upon the Com- 
pany to take steps to oppose and refuse compHance with the alleged 
statute. The company, by resolution, refused to comply with the 
demand, believing that the act was not a valid law, but, recognizing 
some doubt about it, could not afford, if mistaken, to be subjected to 
the large penalties. Thereupon this action was brought by complain- 
ant, by Judge Woolworth, as his solicitor. Out of ail the évidence 
upon the subject but two facts can be mentioned as in the mostje- 
mote degree tending to support the attorney general's plea. The 
one is that Judge Woolworth was annually retained by the company. 
It was to the interest of the company to hâve the statute held invalid 
Dy the courts. No doubt every stockholder desired that resuit. No 
doubt that every stockholder hoped that able counsel would be em- 
ployed to defeat the statute. But the board of directors could thus 
désire, and still refuse to incur the penalties. After the action was 
brought, in due time, on appropriate proceedings, Judge Munger or- 
dered a temporary injunction against respondents. While this was 
on complainant's motion, the resuit was to the benefît of every stock- 
holder, and to the company as an entity. Shortly thereafter the com- 
pany, recognizing the benefît it had received, paid Judge Woolworth 
for his services to that date. No other showing than this appears 
from the évidence ; and this is not collusion, and is not in the slight- 
est degree in contravention of the rule in equity. Aside from thèse 
facts, there could hâve been no collusion, because there can be no 
collusion without reason or motive, or to subserve some purpose. 
The company, although a corporation and citizen of Nebraska, could 
hâve brought this action in this court, as complainant, against the 
Nebraska citizens and officiais. The right of the state to pass the act 
in question is a fédéral question, concerning which this court would 
take jurisdiction regardless of citizenship; and, taking jurisdiction 
by reason of the fédéral question, this court would also take juris- 
diction of the question of whether the act was legally passed ; and it 
would retain jurisdiction, and adjudicate that question, even thougb 
the fédéral question was held to be wholly without merit. Ail recog- 
nize the correctness of this. Therefore it is wholly immaterial 
whether Mr. Simpson brought the action in this court, or whether the 
company brought it. 

2. The complainant insists that the act was never legally passed, 
and is therefore not a statute. Each house or branch of the législa- 
ture passed a measure, and the governor signed one. But the ques- 
tion is, did each house pass, and did the governor sign, the same 
identical measure? Because, if both houses did not pass and the 
governor sign a measure ail in the same and précise language, then 
the measure is not a law, regardless of what was believed or intend- 
ed. It is now settled beyond ail debate that a printed officiai statute 
must give way to and be controlled by the officiai enroUment ; and 
it is equally well settled, and as free from debate, that both the officiai 
printed statute and the enrolled bill as filed with the secretarv of 
State must be controlled and determined, in case of dispute, by^the 
110 F.— 51 
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journal^ ofthe législature and the records in tact made. A few of 
thé aùih&rities on. this question a^e the following: State v. Brook- 
hart (lowa) 84 N. W. 1064; Koehler v. Hill, 60 lowa, 543, 14 N. W. 
738, 15 N. W. 609; State v. Railroad Co. (Neb.) 84 N. W. 254; and 
the many cases cited in the three opinions to which I hâve just re- 
ferred. The title of the act is very material, and is a constitutional 
requireiilent, and without which the act would be utterly void. The 
title by which the bill passed the senate and the house was as follows : 
"A bill for an act to regulate stock-yards and to fîx the commission 
for the sale of live stock therein and providing punishment for the 
violation' thereof." The bill originated in the senate with the title 
above gîven, and was read each of the three times under said title, 
and so passed. It then went to the house, and was there read th& 
first and second times by a différent title, viz. : "A bill for an act to 
regulate certain stock-yards by declaring them public markets and 
defining the duties of the person or persons operating the same and 
regulating ail charges thereof, and providing penalties for the viola- 
tion thereof." The bill was then read a third time in the house by 
the first title, and passed the house by the first title. The mère read- 
ing of the bîU in the hoUse the first and second times by a différent 
title would not vitiate it. But the second title is set out because, 
when it was signed by the governor, such was the title, as appears 
from the enrollment. Therefore the governor did not sign the bill 
as it passed the house and senate, and it is not a law. State v. Rail- 
road Co. (Neb.) 84 N. W. 254 ; Railroad Co. v. Smyth (C. C.) 103 
Fed. 376. The décision of the Nebraska suprême court as to wheth- 
er a statute was legally passed and in conformity to the Nebraska 
constitution is binding upon this court ; and, if the Nebraska suprême 
court had not so held, I would so hold. AU provisions of a constitu- 
tion are mandatory. There is rio such thing as a directory provision 
in a constitution. The title of the act is all-essential. The title as 
well as ail provisions of the act must be the work of the législature. 
Not a word can be added to or taken from the title by the governor. 
I hâve no doubt but that the engrossing clerk made a mistake, and 
took a copy of the wrong paper to the governor. Some one made 
the mistake, and it is not material who made it. The mistake was 
made, and the paper signed by the governor was not the measure 
passed by the two houses. He must sign it as passed by the législa- 
ture, or it is not a law. Therefore the measure in question is not one 
of the laws of Nebraska. 

3. The answer dénies that the attorney gênerai is about to take 
steps to enforce the alleged statute. This raises no issue. That 
ofïîcer cannot affirm the validity of a statute, and then be heard to 
say he will not enforce it, or that "as yet he does not know what he 
will do." The act, if valid, says he shall enforce it. The presump- 
tion is that he will enforce it. And the question on the prayer for 
an injunction is not what has been done, but what may be donc, 
under the alleged statute. At ail events, the • presumption is suf- 
ficiently strong that an ofKcer will enforce a statute, when such stat- 
ute directs him to enforce it, as to authorize the issuance of a writ 
of injunction, if dne should otherwise issue. 



COKER V. MONAGHAN MILLS. 803 

4. Complainant insists that, if the statute had been passed conform- 
ably to the Nebraska constitution, that it seeks to fix rates governing 
stock yards, which are of private concern only, and therefore not 
subject to législative control. And he also insists that the rates thus 
fixed are coniîscatory. The importance of each of thèse questions 
is great. But I shall not pass upon either of them for each of two 
reasons, although they are in the record calling for détermination: 
(a) I hâve already decided that the statute relied on by défendants 
was never legally passed. This entitles complainant to relief, and ail 
the relief he would be entitled to if ail the questions in the record 
were decided in his favor. (b) From a hurried reading, I fînd thèse 
précise questions were recently decided by Circuit Judge Thayer, of 
this circuit, sitting as a trial court. Cotting y. Stock Yards Co. (C. 
C.) 82 Fed. 850. From the decree in that case an appeal was taken 
to the suprême court. I learn that the appeal, in due time, was ar- 
gued by counsel. And by order of that court I am advised the case 
has been argued a second timc; I assume the case will soon be de- 
cided, and, when decided, the décision will rule thèse two questions 
in this case. There will be a decree for complainant herein. 
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(Circuit Court, D. Sotith Carolina. September 17, 1901.) 

1. Remotaij of Causes— Sepaeable Controveesy. 

A complaint In an action In a state court to recover for the death 
of plalntlffi's intestate made two corporations défendants. It alleged that 
the first corporation was the owner of a building Into whlch it Invited 
the deceased, where he f ell down an unguarded elevator shaft, of which 
he was given no warning, and was killed. It alleged that the second 
corporation had erected the building under a contract wlth the flrst 
which bound it to complète the same In a proper manner, and that It 
falled to perform such contract, by negllgently leavlng the elevator shaft 
unguarded. Eel&, that the action Involved a separable controversy as to 
each défendant, and was removable by one of the défendants whlch was 
a citizen of a différent state from plalntlff.i 

8. FEDERAL Courts— Injcnctions—Stat of Phoceedings in State Court. 

A circuit court of the United States Is not authorized to grant an In- 
junctlon to stay proceedlngs in a state court, in an action brought therein, 
because of the pendency of a pétition for removal, which has not been 
presented to or acted upon by the state court. 

On Pétition for Injunction. 

Carey & McCullough, for plaintiff. 

Haynsworth & Patterson and Wm. G. Sirrine, for défendants. 

SIMONTON, Circuit Judge. This case comes up on a pétition 
of the Flynt Building & Construction Company, a corporation of 
the state of Massachusetts, praying that the plaintifï be enjoined 
from proceeding any further against it in the state court, because it 
has filed the record in this court after a pétition for removal, with 

1 Separable controversy as ground for removal, see notes to Robbins v. 
EUenbogen, 18 a 0. A. 86; Mecke v. Minerai Co., 35 C. G. A. 155. 
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proper bond. This motion has been hère before. But ît appeared 
that, although the pétition for removal had been filed with the clerk 
of the State court, it never had been presented to the state court itself, 
no term of that court having been held since it was fîled. Under 
thèse circumstances, in déférence to the state court, this court de- 
cHned to entertain the motion, and so anticipate or forestall the ac- 
tion of the state court. But it also appearing that, notwithstanding 
the filing of the pétition and notice thereof, the plaintiff was pressing 
her case in the state court, and insisting on certain notices, and so 
assuming to anticipate the action of the state court, this court, having 
the parties before it on this motion, entered an order enjoining any 
action on the part of the plaintifif until the state court had received, 
considered, and decided upon the pétition for removal. The case 
will be stated in full. There are two questions : (i) Is the cause 
removable at the instance of the petitioner, on the ground that there 
is a separâble controversy? (2) If so, will this court enjoin further 
proceedings in the state court, which has denied the pétition for 
removal ? 

The action is brought by Margaret Coker, as administratrix, for 
damages resulting from the death of her son, James H. Coker, who 
died intestate. The complaint has 20 paragraphs. The first two 
set out the corporate character of the two défendant corporations, 
the Monaghan Mills, a corporation of the state of South Carolina, 
and the Flynt Building & Construction- Company, a corporation of 
the state of Massachusetts, the two défendants. The third to the 
fourteenth paragraphs, inclusive, set out the cause of action against 
the Monaghan Mills as foUows: That it is the owner cf a certain 
brick building, three stories high, constructed for the purpose of 
manufacturing cotton goods, in which it was engaged in having cer- 
tain machinery and other appliances placed. The east end of this 
building was shut in by a wooden partition, instead of a brick wall, so 
as'to provide for further extension of the building if this became ad- 
visable. Alongside of this partition was a stairway from the bottom 
to the top floors, out of which doors entered upon the several floors, 
which doors swing inside of the building, and to the right. Those 
who had occasion to go from the ground to any floor of this building 
were permitted and accustomedto use this stairway. Its doors were 
not locked, and the stairway was free to be used. On 28th January, 
1901, plaintiflf's intestate was în the employ of the Sacco & Petty 
Machine Shops, a corporation which had sold certain machinery to 
the Monaghan Mills, and was bound by contract to place said ma- 
chinery in such mills as the Monaghan Mills would direct. At the 
instance and request of the Monaghan Mills the said Sacco & Petty 
Machine Shops directed the intestate of plaintiff on that day to go 
to the Monaghan Mills and report for orders, and, having so report- 
ed, was directed by it to place certain machinery on the third floor 
of the building. The intestate had néver been in the building before, 
knew nothing of its interior arrangements, was not apprised there- 
of by the Monaghan Mills, nor was he warned of any danger in ap- 
proaching or entering the said third fioor by means of said stairway, 
and through the door entering therefrom. Just inside the building, 



COKEK V. MONAGHAN MILLS. 805 

within a few inches of said door, was an elevator shaft, an open space 
lo feet square and 50 feet deep, leading from the first floor to the 
third, having no fencing, railing, or other protection around it, 
totally exposed, in such close proximity to the doorway that one 
entering it and unaware of its dangerous position, by taking one step 
forward would fall into it, and tiirough the shaft to the floor beneath. 
That on this morning the intestate of plaintiiï, being so ordered to go 
to the third floor to place said machinery, unaware of any péril, went 
up said stairway, opened the unlocked door, took one step forward, 
and fell into and down the elevator shaft, and was instantly killed. 
Such is the charge against the Monaghan Mills. The fifteenth para- 
graph introduced the Flynt Building & Construction Company, as 
follows: That this company had a contract to erect this building 
and turn the same over complète to the Monaghan Mills, and under 
the terms of this contract it was the duty of the building and con- 
struction company to see that the premises were safe and suitable, 
and the elevator shaft securely guarded. The paragraph charges 
that, under this contract with the Monaghan Mills, it is also liable 
to the plaintiff for the death of her intestate. The sixteenth para- 
graph then charges that the death of intestate was caused by the de- 
fendants' négligence, in the plural. 

Analysing the above, it will be seen that the charge against the 
Monaghan Mills is that it invited the intestate of the plaintifif into 
its building to do some work for it. The theory is that under thèse 
circumstances it was bound to furnish a safe entrance and place for 
the intestate to work, and at least to warn him of any existing danger, 
and that, not having done so, and the intestate having been killed 
by reason of an unsuspected danger in the entrance, it is liable. 
The charge against the Flynt Building & Construction Company 
is whoUy of a différent character. This défendant did not invite 
plaintifï's intestate to the building; had no connection whatever with 
him, or with the machinery which he was instructed to put in place ; 
no connection whatever with the corporation furnishing the ma- 
chinery. It is charged with having made a contract with the Mona- 
ghan Mills, and with having failed to perform said contract, and for 
such failure it is held responsible to plaintifif. The line of défense of 
the Monaghan Mills is whoUy différent from that which the Flynt 
Building & Construction Company must take, and the question of 
law upon which its liability dépends or may be defeated is entirely 
distinct from that upon which the liability of the Monaghan Mills 
must be tested. The allégation of liability on part of both défend- 
ants is a conclusion of law, not of fact. Clearly, there is a separable 
controversy, and the cause is removable. 

The pétition in this case prays an injunction against the state 
court, and the plaintifï in the state court, from proceeding any fur- 
ther in the case, as it has been removed into this court. The pétition 
for removal and bond hâve not as yet been presented to the state 
court, and the prayer for removal has not been acted upon. Section 
720 of the Revised Statutes provides that "the writ of injunction shall 
not be granted by any court of the United States to stay proceedings 
in any court of a state, except in cases where such injunction may be 
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authorized|l>y layr rçlating to proceedings in bankruptcy." It ha» 
been held th^tthis section does not apply to cases in which the juris- 
diction of the fédéral court bas first attached, and in which that court 
is proceeding to administer the property involved in the suit. Fisk 
V. Railroad Co., lo Blatchf. 520, Fed. Cas. No. 4,830. Or when the 
rights of the parties hâve been adjudicated in the fédéral court, and it 
is sought to renew the litigation in a state court. French v. Hay, 22 
Wall. 250, 22 L. lË,d. 857. Or when a cause bas been removed with- 
out question into the fédéral court, and notwithstanding this the 
parties seek relief from the state court, as in Dietzsch v. Huidekoper, 
103 U. S. 494, ^6 h. Ed. 497. And there bave been obiter dicta on 
circuit, in which broad rights in this regard bave been claimed for 
the fédéral courts. But no case has been found which authorizes 
a circuit court of the United States to issue an injunction against a 
state court simply upon the ground that the fédéral court differs 
from the state court upon the légal question as to the removability 
of a cause. On the contrary, the suprême court of the United States 
has distinctly intimated, if not expressed, a contrary opinion. Says 
the court in Stone v. South Carolina, 117 U. S. 430, 6 Sup. Ct. 799, 
29 L. Ed. 962 : "A state court is not bound to surrender its jurisdic- 
tion of a suit on pétition for removal unless a case has been made 
which on its face," that is to say, clearly beyond question, "shows 
that the petitioner has a right to the transfer, and if it decided 
against the removal, and pfoceeds with the case, its ruling is review- 
able hère after final judgment." "The state court has the right to 
décide for itself whether, admitting ail the facts stated in the pétition 
for removal, the petitioner, as a matter of law, is entitled to the re- 
moval." Railway Co. v. Dunn, 122 U. S. 516, 7 Sup. Ct. 1262, 30 
L,. Ed. 1159. See, also, Railroad Co. v. Daughtry, 138 U. S. 303, 
II Sup. Ct. 306, 34 L. Ed. 963; Railway Co. v. Brow, 164 U. S. 277, 
17 Sup. Ct. 126, 41 L. Ed. 431 ; Railway Co. v. Fitzgerald, 160 U. S. 
582, 16 Sup. Ct. 389, 40 L. Ed. S36; Powers v. Railroad Co., 169 U. 
S. loi, 18 Sup. Ct. 264, 42 L. Ed. 673; Harkrader v. Wadley, 172 
U. S. 148, 19 Sup. Ct. 119, 43 L. Ed. 399. Nor is any wrong done to 
the petitioning party which cannot be remedied. He has the right to 
remain in the state court under protest, and, if the cause be decided 
against him, then he can bave remedy for any error in refusing his 
pétition in the suprême court of the United States, after final judg- 
ment, or he may enter the record in the circuit court of the United 
States, and require the adverse party to litigate with him there, even 
while the state court is going on. Railroad Co. v. Koontz, 104 U. S. 
15, 26 L. Ed. 643. The application for injunction is refused. 

After this opinion was prepared, hls honor Jndge Klugh, In the court ot 
common pleas at Greenville, S. G.i slgned au order removing tbis case, 
holding the controvers; separableu 
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JENKINS V. YORK OLIFFS IMP. CO. et aL 

(Circuit Court, D. Maine. August 26, 1901.) 

No. 532. 

1. Appeakance— Eppect of Withdra-wal by Leave of Court. 

While the withdrawal by a défendant of an appearance entered 
through a misapprehension, by permission of the court, relleves him 
from an unintended waiver of fundamental questions as to the juris- 
dictlon, it does not authorize him to attack the service made upon him 
on a mère matter of fonn. 

2. Same— Whbn Spécial— Plba to Jubisdiction. 

The fédéral courts do not apply the strict rules of the common law 
to substantlal issues relating to jurisdiction, but, especlally when the 
question arises on the face of the bill, such issues may be ralsed by 
the parties or by counsel, by plea, motion, or suggestion; and where 
a plea ralsing such an issue Is signed by counsel hls appearance will 
be considered as limlted, and for that purpose alone. 

8. Jubisdiction of Fédéral Courts— Diversity of Citizettship. 

In a bill In equity, brought in the United States circuit court, by one 
complainant against several défendants, In which the only basls of juris- 
diction was dlversity of citlzenship, the complainant was a citizen and 
résident of a state other than that of the district in which the suit was 
brought, some of the défendants were citizens and résidents of the state 
constituting the district in which the suit was brought, and one of the 
défendants was a citizen and résident of a state other than that of 
such district, and other than that of which the complainant was a 
citizen and résident. Service was secured on ail the défendants within 
the district where the suit was brought. Held, that the court had no 
jurisdiction over the last-named défendant.» 

In Equity. On plea to jurisdiction. 

Bird & Bradley and Geo. F. & Leroy Haley, for complainant, 
G. C. Yeaton, for respondents. 

PUTNAM, Circuit Judge. This is a bill in equity, raising on a 
plea by the respondent Vermeule an issue of jurisdiction. The topic 
has been before us in this case on several occasions, when we hâve 
expressed our views orally from our recollection of the rules laid 
down by the suprême court. Our examination of the authorities 
shows that we had them correctly in mind, and we will now make 
some formai références to them. 

The complainant is a citizen and résident of New Jersey, the re- 
spondent Vermeule is a citizen and résident of the state of New 
York, and the other respondents are citizens and résidents of Maine. 
As the matter now cornes before us, Vermeule claims that the bill is 
brought in a district of which neither he nor the complainant is a 
résident, and that, therefore, this court has no jurisdiction over him. 
This is the only question now before us, although, as already said, 
we deem it well, in this opinion, to point out the various steps by 
which that condition of the issues has ultimately been reached. It 
is not now questioned by the complainant that the résidences of the 
parties are as claimed by Vermeule. Vermeule passes his summer 

1 Diverse citlzenship as ground of fédéral jurisdiction, see notes to Shipp 
T. Williams, 10 C. C. A. 249; Mason v. Dullagham, 27 C. C. A. 298. 
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Vacations in Maine, and he owns or controls a dwelling house there, 
where the subpœna in this case was served by the marshal. The 
return states th^t the subpœna was served by leaving a copy thereof 
at the dwelling hoUse of Vermeule, in the district of Maine, with his 
wife, an adult person, and that she was, at the time of service, a mem- 
ber of his family. The facts alleged in the return hâve not been 
challenged, by aiïidavit or otherwise, .50 that the question whether or 
not a valid service was made on Vermeule within the district of 
Maine is ràised on the face of the return. Equity rule 13 requires 
that a copy of the subpcfena be left "at the dwelling house or usual 
place of abode of each défendant, with some adult person who is 
a member or résident in the family." A cursory examination of the 
return seems to support it as conforming to this rule, if it is valid. 
It certainly confôrms to its letter, although it would hâve been more 
satisfactory iî the return had stated that a copy was left at "the dwell- 
ing house and usual place of abode" of Vermeule within the district 
of Maine. However, the question of the proper service of the sub- 
pœna is not now before us for two reasons — first, the plea to the 
jurisdiction présents only the issue of law arising out of the fact that 
Vermeule is not a résident in the district of Maine, and thus it neces- 
sarily waives any question as to the manner of service of the sub- 
pœna; and, second, the circumstances attending the appearance 
entered in the cause in behalf of Vermeule come to the same resuit. 
A member of this bar entered a gênerai appearance for Vermeule 
on the return day of the subpœna. Afterwards he moved the court 
that his appearance be stricken out, on the ground that it was made 
through misapprehension ; and we, exercising the broad equity pow- 
ers always exercised by the fédéral courts in this regard, granted the 
application. The complainant maintains, on the one hand, that the 
respondent, having thus appeared, waived the question of jurisdic- 
tion so far as résidence in the state is concerned, which, according 
to well-settled rules, he might hâve done. On the other hand, the 
appearance having been stricken out, the question was suggested 
whether or not the resuit thereof was not to open ail matters with 
référence to the method of serving the subpœna, as well as the 
point against jurisdiction arising out of the fact that Vermeule does 
not réside within the district of Maine. The court expressed its 
opinion adversely to both propositions, holding, as to the first, that 
it had broad équitable powers with référence to striking out appear- 
ances made under misapprehension, thus relieving parties from un- 
intended waivers of ail fundamental questions as to jurisdiction or 
otherwise, but that, an appearance having been entered, it followed, 
necessarily, that the respondent for whom it was entered must, im- 
pliedly, hâve received notice of the pendency of the cause, and that, 
consequently, the meré matter of form of service on him could not be 
afterwards opened. In ail thèse respects the court is sustained by 
the propositions announced in U. S. V. Yates, 6 How. 605, 606, 608, 
12 h. Ed. 575. It is not necessary to refer to that opinion in détail, 
or to the subséquent opinions of the suprême court showing that our 
décision on thèse propositions harmonizes with the settled rules of 
practice of the fédéral tribunals. Rio Grande Co. v. Gildersleeve, 
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174 U. S. 603, 19 Sup. Ct. 879, 43 L. Ed. 1106, cited by the complain- 
ant, is not in point, because there the court did not use its équitable 
powers with référence to striking out appearances, but the attorney 
withdrew his appearance without leave. In the former case the ap- 
pearance is annuUed, and remains of no efïect whatever ; but, where 
an attorney merely withdraws his appearance without leave of court, 
it remains effective so long as it stood, and therefore it continues to 
operate as a waiver of questions of jurisdiction, so far as such ques- 
tions can be waived. 

Corning to the issue which we hâve now to détermine, the plea 
of Vermeule raising it was signed by a solicitor, whose appearance 
for that purpose must be accepted, under the practice of the fédérai 
tribunals as settled by the suprême court, to be limited to the pur- 
pose of entering the plea. Nevertheless, the complainant seeks to 
apply to a fédéral court, with référence to a question of statutory 
jurisdiction, the technical rules which the common-law courts apply 
to pleas of abatement ; and he maintains that, inasmuch as the plea 
at bar was signed by counsel of this court, the respondent has nec- 
essarily, in accordance with the strict rules of the common law, sub- 
mitted to its jurisdiction. It is to be borne in mind, however, that 
the question of jurisdiction in this case appears on the face of the 
bill; and with référence to such questions thus appearing, and, in- 
deed, with référence to ail substantial issues of jurisdiction, the strict 
rules of the common law are not applied by the fédéral courts, but 
they may be raised by the parties, by counsel, by friends of the court, 
by plea, by motion, by suggestion, and, indeed, often by the court 
itself. The authorities on this point are so numerous that it is not 
necessary to refer to them, but the case in which this practice is 
perhaps most conveniently stated, so far as the want of jurisdiction 
appears on the face of the bill or déclaration, is found in Coal Co. v. 
Blatchford, ii Wall. 172, 178, 20 L. Ed. 179. Jurisdictional issues, 
even when they involve questions of fact, may sometimes be dis- 
posed of on a mère motion and afiSdavits. Wetmore v. Rymer, 169 
U. S. 115, 121, 18 Sup. Ct. 293, 42 L. Ed. 682, and elsewheré. 

There are some things in this bill which would indicate that it was 
drawn with référence to section 738 of the Revised Statutes, as re- 
enacted and broadened by section 8 of the act of March 3, 1875 (18 
Stat. 472) ; but it contains a prayer for relief, by the way of an ac- 
count, of such a character that it is not appropriate to that provision 
of statute, and, moreover, the form of proceedings so far has taken 
no cognizance of the directions which the statute contains. There- 
fore, we must hold that, for the présent, the bill is framed under the 
gênerai equity powers of the court with référence to suits between 
citizens of différent States. The qtiestion, therefore, before us is 
as foUows : Inasmuch as the suit was brought in a district in which 
the complainant is not a résident, must ail the respondents be rési- 
dents of that district? So far as the présent jurisdictional statutes 
are concerned, it was settled authoritatively in Smith v. Lyon, 133 
U. S. 315, 10 Sup. Ct. 303, 33 L. Ed. 63s, that the circuit court has 
no jurisdiction on the ground of diverse citizenship when there are 
divers plaintifïs who are citizens of, and résidents in, difïerent states 



810 110 FBDBBAL {ISFOBTBR. 

ïWid districts,; if the défendant is also a citizen of, and résident in, a 
third State and district, though,,lhe action is brought in a district 
in wïiich one of the plaintiffs résides. This case was restated in 
Greeley v. Lowe, 155 U. S. 58, 68, 15 Sup. Ct. 24, 39 h. Ed. 69. The 
suprême court has net passed on a state of the record such as we 
hâve hère, in view of the existing jurisdictional statutes ; but the line 
of reasoning in Smith v. Lyon is as applicable hère as to a suit where 
there are several plaintiffs residing in diiïerent districts. We under- 
stand Phosphate Co. v. Brown, 20 C. C. A. 428, 74 Fed. 321, 324, de- 
cided by the circuit court of appeals for the Fourth circuit, is directly 
in point on the case before us; and, if so, it would, in view of the 
effect given in this circuit to the décisions of the circuit courts of 
appeals in other circuits, conclude us. Independently of that case, 
however, wç think the line of reasoning of the suprême court in 
the opinions to which we hâve referred compels us to sustain the 
plea. 

As the bill suggests matters which are justiciable under section 
8 of the act of March 3, 1875, we reserve to the complainant leave 
to amend his bill, if he desires to do so. In that event, however, 
theamendments must clearly and positively assert a case within sec- 
tion 8, and clearly and positively limit the relief asked for according 
to the purview thereof, and it must distinctly pray for forms of pro- 
ceedings as therein provided. 

Unless the complainant, on or before September 23, 1901, amends 
his bill as permitted in the opinion filed this day, there will be a 
decree in behalf of Vermeule, sustaining his plèa, and dismissing 
the bill as to him for want of jurisdiction, without costs for either 
party. 

SBYBEET V. SHAMOKIN & MT. 0. ELECTEIC RY. CO. et aL 

(Circuit Court, M. D. Pennsylvanla. June 18, 1901.) 

No. 1. 

1. Jurisdiction OF Fhdkral Courts— Résidence of Parties— Local Buits. 
In a suit in a fédéral court to foreclose a mortgage on property situ- 
ated witliln tlie district, tlie jurisdiction of tlie court is not def eated by 
tlie fact that one of the défendants Is not a résident of the district. 

t. Process— SuiTS OF Local Nature— Nonresidbnt Défendants. 

In a suit of a local nature In à fédéral court to enf orce a lien on prop- 
erty, a nohresident défendant cannot be brought in by service of original 
process upon him in the district of his résidence, as provided in Eev. St. 
§ 741, such section having been superseded by section 8, Act March 3, 
1875 (18 Stat. 472); but be must be brought in by an order made in 
accordance wlth the provisions of the latter section. 

Demurrer to Plea to the Jurisdiction. Sur bill in equity to fore- 
close a mortgage. 

Lyman D. Gilbert, F. M. Léonard, and A. B. Weimer, for plaintiff. 

S." P. Wolverton, Voris Auten, and John G. Johnson, for défend- 
ants. 

ARCHBALD, District Judge. The plaintiff, a citizen of Florida, 
brings this bijl to foreclose a mortgage given by the Shamokin & 
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Mt. Carmel Electric Raiiway Company, a corporation of the state of 
Pennsylvania, to the Pennsylvania Company for the Insurance of 
Lives and Granting Annuities, as trustée for the bondholders, of 
whom the plaintiff is one. The mortgaged premises consist of 15 
miles of street raiiway, located in the counties of Northumberland and 
Columbia in the Middle district, where this suit is brought, together 
with the roUing stock, barns, shops, offices, etc., belonging and ap- 
purtenant thereto. The service of the subpœna has been made up- 
on the raiiway company by the marshal of this district, and an at- 
tempted service on the trustée at Philadelphia, where it is located, by 
the marshal of the Eastern district, under section 741 of the Revised 
Statutes. According to the views expressed by Mr. Justice Brown 
in Greeley v. Lowe, 155 U. S. 58, 15 Sup. Ct. 24, 39 L. Ed. 69, this 
section has been superseded by Act March 3, 1875, § 8 (18 Stat. 472), 
and this latter service is therefore of no effect, and the trustée is not 
before the court, and will not be until there has been an order for it 
to appear and plead at a date certain, and due service of the same has 
been made upon it. This is a spécial method provided in the statute 
just cited to meet cases of this character, where the suit, being to 
enforce a lien, is local in its nature, and one of the défendants is not a 
résident of the district, i Desty, Fed. Prac. § 25. The street raii- 
way, however, has appeared, and now pleads that the court has no 
jurisdiction, because the trustée, the other défendant, is not a rési- 
dent of the district. Reliance is placed upon the décision of the 
suprême court in Smith v. Lyon, 133 U. S. 315, 10 Sup. Ct. 303, 33 L. 
Ed. 635, where it is held that in a case depending solely upon the 
diverse citizenship of the parties, where one of the plaintiffs is a citi- 
zen of the state where the suit is brought, and the other of another 
state, they cannot unité in a suit in a district of one of them, even 
though the défendant be of a state différent from both. But that 
was not a suit to enforce a hen, as the présent suit is, and there is the 
distinction. The bearing of this is plainly pointed out in Greeley v. 
Lowe, 15s U. S. 58, 15 Sup. Ct. 24, 39 L. Ed. 69, already referred to, 
which governs the case. On the authority of that décision, the plea 
must be overruled, and the défendant directed to answer over. An 
order will also be made on the other défendant to appear and plead 
at the same time. The question whether the rights of the plaintifif 
as a bondholder can be pursued in the présent suit, the trustée being 
a citizen of Pennsylvania, the same as the street raiiway, by whom 
the mortgage is given, is not raised by this plea; the only asserted 
basis of it being the nonresidence of the other défendant, and is not 
decided. 

The plea of the Shamokin & Mt. Carmel Raiiway Company, défend- 
ant, to the jurisdiction of the court is overruled, and the said défend- 
ant is required to answer over within 10 days from this date. 
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, DOUGLAS CO. V. STONB, Bx-County Treasurer. 

(Circuit Court, W, D. Virginia. May 14, 1901.) 

1. jDRisDrcTiON op Pkdbrai, Courts— Amount in Conteovebst— Suit to En- 

JOiN Collection dp Tax. 

A suit to enjoin the enforcement of a tax levied on lands under autlior- 
Ity of a State by the sale of timber from such lands, where it is not al- 
leged that the tax is Illégal, but merely that It was erroneously levied, 
Is not a suit to remove a cloud on tltle, and the amount involved for the 
purpose of determining the jurisdlction of a fédéral court is the amount 
of the tax, and not the value of the land.i 

2. Equity— FEDERAL Jdrisdiction— Adéquate Rembdy at La'W. 

Code Va. 1887, §§ 567-570, provide an adéquate remedy at law for the 
correction of an erroneous assessment of taxes, and a fédéral court of 
equity is without Jurisdlction of a suit to enjoin the collection of such 
taxes, levied by authority of the state, on the ground of erroneous as- 
sessment. 

8. FEDERAL Courts— FoLLOwiNG State Décision— Validitt of Taxes. 

Where the highest court of a state. In an appropriate action, has de- 
cided that taxes were properly assessed, and are légal and valid under 
the constitution and laws of the state, a fédéral court will not entertain 
a suit to enjoin their collection.2 

In Equity. Suit to enjoin the collection of taxes. On demurrer 
to bill. 

Daniel Trigg and J. H. Gilmore, for plaintiff. 
A. J. Montague, Atty. Gen., and Geo. W. Richardson, Common- 
wealth's Atty., for défendant. 

PAUL, District Judge. In this suit the plaintifif files its bill pray- 
ing that it be released from the payaient of a claim for taxes assessed 
under the laws of Virginia, amounting to the sum of $1,609.25, for 
which the défendant, who is ex-treasurer of Smyth county. Va., has 
made a levy on a portion of the standing timber on the lands of the 
plaintifif. The tract of land on which the taxes are assessed is part 
of a larger tract that formerly belonged to one George Douglas, of 
the state of New York. He died ma;ny years ago, and this tract of 
land lying in Smyth county, Va., containing about 18,000 acres, de- 
scended to his heirs at law. In the year 1846, James Monroe, and 
Elizabeth, his wifè, a daughter of . said George Douglas, instituted 
in the circuit court of Washington county. Va., a chancery suit for 
the partition ôf this tract of land among the heirs of said George 
Douglas. A decree of partition was entered, and a commissioner 
was appointed to convey to the several parties in intef est the land 
assigned to them respectively. Thèse conveyances were made in the 
year 1849, and the land, as thus partitioned and conveyed, went on 
the books of the commissioner of the révenue for'Rich Valley district 
of Smyth county. The tract oh which the taxes in question were 

1 Jurisdiction of circuit courts as determined by amount in controversy, see 
notes to Auer v. Lombard, 19 O. C. A. 75, and Shoe Co. v. Roper, 36 O. O. A. 
459. 

! State laws as raies of décision, see notes to Griffin v. Wheel Co., 9 C. 0. 
A. 548; Wilson v. Perrln, 11 C. C. A. 71; and Hill v. Hite, 29 C. 0. A. 553. 
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assessed îs that assigned and conveyed in the partition to Mrs. 
Harriet Cruger, a daughter of said George Douglas, she having inter- 
married with H. D. Cruger. This tract was charged on the land 
books as 6,134 acres. There were two other tracts conveyed under 
the decree of partition, and charged on the land books, — one to 
George Douglas, an heir of the elder Douglas, for 6,054 acres ; the 
other to William Douglas, for 6,072 acres. Thèse several tracts 
stood charged on the land books, until the year 1885, in the names 
of the parties to whom they had been conveyed by the deeds of parti- 
tion in 1849, though in the meantime the grantees in the deeds had 
ail died. In the year 1885, some question having arisen as to the 
quantity of land liable to taxation, inasmuch as large portions of the 
original survey were held by others by older and better titles, and 
by adverse possession, and the holders of which it was claimed were 
paying taxes on the same land. The bill allèges that the owners of 
the land made an arrangement with one Charles J. Shannon, the 
then acting assessor for the district in which the land lay, to reduce 
the quantity of land charged to the owners to the proper quantity. 
The bill States : 

"It is belleved that the assessor thought he could settle this question 
more easily by simply dropping one of the names from the boolî, leaving 
the parties thus charged with 12,126 acres, — fuUy as much, and more, really, 
than they were liable to be charged with on the three tracts of land. After 
that time the tax tickets, state and county, continued to be made off in the 
names of George Douglas aud William Douglas for this quantity of land, 
and the parties interested continued to pay the tickets thus made out regu- 
larly and promptly." 

The plaintiiif became the owner by purchase of the said several 
tracts of land in the year 1893. After dropping from the land books 
in 1885 the land theretofore standing in the name of Mrs. Cruger, 
no change as to thèse lands was made on the commissioner's books 
until the year 1898, when the commissioner of the revenue for the dis- 
trict in which the Cruger land is situated entered the same on his 
land book as belonging to Mrs. Cruger's estate for taxation, claim- 
ing that the same had been improperly dropped from the land books 
in 1885. This action on the part of the commissioner he claimed 
was taken under section 479, Code Va. 1887, which provides : 

"Sec. 479. Omitted lands, how re-entered and assessed. — When the commis- 
sioner ascertains that there is any patented land In his district which bas 
not been entered on his book, or after belng entered, has from any cause 
been omitted for one or more years, he shall make an entry thereof, and of 
the name of the owner; and If there be no re-assessment of the value 
thereof, he shall proceed to make sueh assessment to the best of his judg- 
ment by référence to the assessed value of contiguous lands slmilarly 
situated; and shall charge on the land which he so enters, taxes at the rate 
imposed by law, for each year in which the land was not before entered in 
such book, from the year eighteen hundred and thlrty-two Inclusive, if the 
patent emanated before that time, and If It did not, then from the date of 
the patent, together with the lawful interest on each year's tax. Any com- 
missioner failing to make such entry and assessment shall forfeit twenty 
dollars." 

In compliance with the requirements of section 479, the commis- 
sioner of the revenue assessed the said Cruger tract of land for the 



814 110 FBDERAL BBPOSTBR. 

years frbm 1885 to 1898, inclusive, making the sum of taxes and inter- 
est thereon $1^609,25. The plaintiff claims that at the time this as- 
sessment was made none of the land belonged to the estate of Mrs. 
Cruger, but was owned by the plaintiff, and that it paid the taxes 
thereon from the year 1893 to 1898; that by provision of section 480 
of the Code of Virginia of 1887, the plaintifï, being a bona fiide pur- 
chaser of said land, is not liable for the arrears of taxes thereon, ex- 
cept from the date of its title thereto. The taxes assessed not being 
paid, the défendant, as treasurer of Smyth county, proceeding under 
an act of the législature of Virginia (Acts Assem., Sess. 1897-98, 
p. 931, c. 884), levied for the same on the growing timber on the 
Cruger tract, and advertised the same for sale. The plaintiff ob- 
tained from this court a restraining order inhibiting the défendant 
from selling the timber advertised until the further order of the court. 
The défendant demurs to the bill. The grounds of demurrer as- 
signed are: (i) That it does not appear from the bill that the 
amount in controversy is sufiicient to give the court jurisdiction of 
the same; (2) that the plaintiff has a complète and adéquate remedy 
at law; (3) that the controversy relates solely to matters vi^ithin the 
sovereignty of the state; (4) that it is a suit against the common- 
weâlth of Virginia, and is therefore forbidden by the constitution of 
the United States, and that this court cannot take jurisdiction thereof. 

The court deems it unnecessary to consider the third and fourth 
grounds of demurrer, and will confine the discussion to the first and 
second grounds. The first raises the question of jurisdiction in this 
court on account of the amount involved in the controversy. This, 
as we hâve seen, does not amount to over $2,000, exclusive of inter- 
est and costs, the sum necessary under act of congress of March 3, 
1887, as amended, August 13, 1888, to confer jurisdiction on this 
court. It is contended in the argument of counsel for the plaintiff 
that it is not the amount of taxes the collection of which is sought 
to be enjoined that fixes the jurisdiction of the court, but the value 
of the land on which the taxes are assessed. This contention is 
based on the allégation that the object of the suit is to remove a 
cloud upon the title, and that in such a suit the value of the land fixes 
thé jurisdiction. But the title to the land on which the tax is assessed 
is not involved. The question is as to the amount of taxes due, if 
any. The taxes are not illégal ; they were levied under the tax laws 
of Virginia. The assessment may be irregular or erroneous, but it 
is not in violation of either the constitution of the state or of the 
fédéral constitution. It is doubtful if any case can be found where a 
fédéral court has restrained the collection of taxes by a state ofHcer 
acting in pursuance of a state statute, except where it is charged that 
the tax is illégal. And where the tax is illégal there must be some 
équitable ground to justify the court in restraining its collection. 

In Railroad Co. v. Cheyenne, 113 U. S. 516, 5 Sup. Ct. 601, 28 L. 
Ed. 1098, Mr. Justice Bradley says : 

"It Is well settled that there ought to be some équitable ground for relief 
besldes the mère illegality of the tax, for It might be presumed that the law 
fumlshes a remedy for illégal taxation." 
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In Pittsburg, C, C. & St. L. R. Co. v. Board of Public Works, 172 
U. S. 32, 19 Sup. Ct. 90, 43 L. Ed. 354, Justice Gray, speaking for 
the court, says : 

"The collection of taxes assessed under the authorlty of a state Is not to 
be restrained by wrlt of injunctlon from a court of the United States, unless 
It clearly appears, not only that the tax is Illégal, but that the owuer of the 
property taxed has no adéquate remedy by the ordinary processes of law, 
and that there are spécial circumstances brlnging the case under some recog- 
nized head of equlty jurisdlction." 

The bill not alleging that the tax is illégal, nor that it is to be con- 
tinuons, destructive, inflictive of injury incapable of being measured 
in money, or that it is being committed by irresponsible persons, the 
court does not see that the levy of the tax on the timber casts a cloud 
upon the title to the land. The jurisdiction must be determined by 
the amount of the taxes claimed, and this is insufficient to confer 
jurisdiction. This conclusion is further supported by Fishbach v. 
Telegraph Co., 161 U. S. 96, 16 Sup. Ct. 506, 40 L,. Ed. 630; Bank 
V. Cannon, 164 U. S- 319, 17 Sup. Ct. 89, 41 L. Ed. 451 ; Railroad Co. 
V. Pendergrass, 16 C. C. A. 585, 70 Fed. i. 

For a more satisfactory settlement of the question of equity juris- 
diction, the court will consider the second ground of demurrer, — 
"that the plaintiff has a complète and adéquate remedy at law." It 
scarcely needs any citation of authorities to sustain the position that, 
if the plaintiff has an adéquate remedy at law, it is not entitled to 
the aid of a fédéral court of equity to restrain the collection of a state 
tax. They are numerous and uniform. i Fost. Fed. Prac. 20, and 
notes ; Shelton v. Platt, 139 U. S. 591, 11 Sup. Ct. 646, 35 L. Ed. 273 ; 
State Railroad Tax Cases, 92 U. S'. 575, 23 L. Ed. 663. An adéquate 
remedy is provided by the statute law of Virginia for the correction 
of an erroneous assessment of taxes. The importance of the ques- 
tion will justify the court in quoting in fuU the several sections of the 
Code of Virginia of 1887 giving the remedy at law: 

"Sec. 567. Redress against erroneous assessment of taxes. — Any person 
assessed with taxes, aggrleved by an entry in either the land book or the 
Personal property book, may, within two years after the dellvery of such 
book to the treasurer, and any person assessed wlth a license tax, aggrieved 
thereby, may, -within one year after such assessment, apply for relief to the 
court in ■which the commissioner gave bond and qualified, or to which or to 
whose clerk such bond and the certificate of his qualification were returned. 
The attorney for the commonwealth shall défend the application; and no 
order made in favor of the applicant shall hâve any validlty unless it is 
stated thereln that such attorney dld so défend; that the commissioner mak- 
ing the assessment, or his successor, was examined as a witness touching the 
application; and the facts proved be certifled. 

"Sec. 568. When court may order assessment to be corrected and money 
refunded. — ^If the court be satisfied that the applicant is erroneously charged 
on said books, or either of them, wlth any taxes, and that the erroneous entry 
was not caused by the fallure or refusai of the applicant to furnish a list 
of his property, real and Personal, to the commissioner, on oath, as the law 
requires; or that the applicant is erroneously charged with a license tax, 
and that the erroneous assessment was not caused by the failure or refusai 
of the applicant to furnish the commissioner, on oath, with the necessary 
information, as required by law: in either case, the court may order that 
the assessment be corrected. If the assessment exceeds the proper amount, 
the court may order that the applicant be exonerated from the payinent of so 
much as is erroneously charged, if not already paid, and if paid, that it ba 
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refundeia to ii!m. ^If thé assessment be less than the proper amount, the court 
shall order thtaf thé appileant pay the proper taxes. A copy of any order 
made under this isectlon correctlng an erroneous assessment shall be certifled 
by the court to the audltor of public accounts and the treasurer of the state. 

"Sec. 569. Treasurer restralned from collecting; how money refunded. — An 
order of exoneratloû made as aforesald, when dellvered to the treasurer, shall 
restraln hlm from collecting so much as Is thus erroneously charged; or 
If the same bas alrëady been colleeted, shall compel hlm to refund the 
money, If such offlcer has not àlready paid It into the treasury; and either 
way, when properly endorsed by the applicant, It shall be a sufflclent voucher 
to entjtle the offlcer to a crédit for so much In bis settlement wlth the auditor 
of public accounts. 

"Sec. 570. If paid llito treasury how refunded. — If what was so erroneously 
charged has been paid into the treasury, the order of court shall entitle the 
clalmant to a warrant on the treasury for the amount thereof, provided appli- 
cation for the same be made to the auditor of public accounts within one 
year after the date of such order." 

The sections of the Code of Virginia just referred to as providing 
a remedy at law for the correction of erroneous assessment of taxes 
hâve been construed by the. suprême court of ^ppeals of Virginia. 
The same questions presented in this cause hâve been decided by 
that court in Douglas Co. v. Com., 97 Va. 397, 34 S. E. 52. The 
plaintiff in this cause invoked the remedy at law provided by the 
statute lav^ of Virginia, in the county court of Smyth county. On 
an adverse décision to the plaintifif by that court it appealed to the 
circuit court of Smyth county, which sustained the décision of the 
county court. The case was then carried to the suprême court of 
appeals of Virginia, where the décision of the court below was af- 
firmed. That the fédéral courts will follow the décisions of the high- 
est court of a state in construing the constitution and laws of that 
State is a doctrine so well established as not to require discussion to 
sustain it. Justice Miller, in the opinion of the suprême court in 
the State Railway Tax C^ses, 92 U. S. 617, 23 L. Ed. 675, said: 

"But, If for no other reason, we shoùld reverse the decrees of the circuit 
court in thèse cases, because the same questions, Involving the same considér- 
ations urged upon us hère, hâve been dgcided by the suprême court of the 
state of minois in a manner which leadS' tO the reversai of thèse." 

For the reasons given, the bill will be dismissed. 



NIAGARA FIRB INS. CO. et al. v. COBNBLL, State Audltor, et al. 

(Circuit tlourt, D. Nebrasfea. September 23, 1901.) 

1 FoBEiGN C0KPOBAT10N8— State Régulation— Standing to Cohtest — Va- 
UDiTT OF Statuts. 

Whlle foreign insurance companles can enter a state to do business 
only by permission of the state, and subject to such régulations and 
éoiJdltions as it may see fit to Impose, yet, where they hâve complied 
with ail such conditions, and under license from the state bave ex- 
■' pemded money In establishing ageïicies and in advertising and building 
tip a business, they hâve fhe right to challenge the validity of statutes 
subsequently enacted which affect thelr business and Interests equally 
with those of domestle companles. 
2. Injunction — Suit to Bestkatn Enfobcbment of Statdte. 

In a suit against offleers of a state to enjoin them from enforclng légis- 
lative acts'as requlred by thelr provisions on the ground of thelr invalld- 
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Ity, a déniai by the défendants of an Intention to enforce such acts, 
coupled wlth a déniai of thelr Invalldlty, constltutes no défense and 
raises no Issue. 

& BtATOTES— CONSTITUTIONALITT— VeBÏIKG JUDICIAL POWEES IN EXECUTIVE 

Officer. 

A statute Is not Invalld, as In violation of a constitutlonal provision 
vesting ail the judlcial powers of the state in the courts, because it 
provides that charges of violation of its provisions shall be heard and 
determlned in the flrst instance by an executive offlcer, where it gives 
a right of appeal to the courts. 

4. Equitt JnRiSDicTioN — Adéquate Remedy at Law — Fedbhal Courts. 

The fact that a complalnant bas a plaln, speedy, and adéquate remedy 
at law in the state courts does not exclude the jurisdietion of a fédéral 
court of equity, where the requislte facts exist to give such court juris- 
dietion of the parties and the subject-matter, and a proper case for 
équitable relief is shown. 

5. Statotes— Detbrmining Constitution ality— Questions of Doubt. 

A trial court will not déclare a state statute regulating the business 
of Insurance invalid because of a provision subjecting Insurance compa- 
nies to the payment of attorney's fées for Its violation where the 
Company Is unsuccessful, but denying them the recovery of fées if suc- 
cessful, as in violation of their constitutlonal right to the equal protection 
of the laws, where the question, under the décisions of the appellate 
fédéral courts, is doubtful. 

6. Constitutional Law— Equal Protection of Laws— Nebraska Statute 

Regulating Insurance. 

Act Neb. 1897 (Laws 1897, c. 81), to prevent combinatlons between flre 
Insurance companles, which, among other things, déclares void ail agree- 
ments by or between such companies relating to the amount of commis- 
sions to be allowed agents for procuring Insurance, or the manner of 
transacting the business of fire Insurance, is void as a régulation not 
within the police powers of the state, and as in violation of the consti- 
tution of the United States, in that it deprives Insurance companies of 
the equal protection of the laws in the right to make and enforce con- 
tracts. 

7. Samb — Nebraska Anti-Trust Act. 

Laws Neb. 1897, c. 79, defining trusts, and declarlng them illégal, and 
ail agreements in relation thereto void, and imposing penalties for its 
violation, makes any combination of capital, skill, or acts, by which 
persons seek to fix the priée of any article, commodity, use, or merchan- 
dise, wlth intent to prevent others in a llke business or occupation froni 
conducting the business or occupation, a trust. It déclares illégal and 
void any agreement to fix the price of any article or commodity, or to 
limit the production of any commodity, or to prevent compétition in 
Insurance, or in the making, transportation, or sale, or purchase of any 
article, and makes ail persons entering into such agreements conspira- 
tors, and punishable as such. It provides that the charters of domestic 
corporations shall be forfeited, and foreign corporations excluded from 
the Btate, for a violation of its provisions, and makes it the duty of the 
law oflacers of the state to institute actions for its violation, in which, 
if the action is successful, the défendant is taxed wlth an attorney's fee, 
but is not allowed an attorney's fee if the action is unsuccessful, and 
the same provision is made in regard to suits by private persons to 
recover damages for Injury to thelr business, property, or employment 
by reason of its violation. It expressly excepts from its provisions ail 
assemblies and associations of working men, and provides that "there 
Is hereby reserved to them ail the rights and privilèges now accorded 
them by law." JSeld, that such act, in its gênerai scope, exceeds the 
powers of the state, and is unconstitutional and void, as deprlving per- 
sons of their liberty in violation of the fédéral constitution, which 
includes not merely liberty of the person, but liberty to make and 
enforce contracts, that being an institutional and fundamental right 

110 F.— 52 
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pf the Citizen In the United States; that It also, by excepting labor organ- 
Izatlons from Its provisions, dénies the equal protection of the laws to 
ail persons not members of such organizations. 

In Equity. Suit to enjoin the enforcement of state statutes al- 
leged to be in violation of the constitution of the United States. 

J. M. Woolworth and W. D. McHugh, for complainants. 
F. N. Proiit, Atty. Gen., and Norris Brown, Asst. Atty. Gen., for 
respondents. 

McPHERSON, District Judge. A number of fire insurance com- 
panies, corporations organized and existing under the laws of states 
of the United States other than the state of Nebraska, are com- 
plainants herein. John F. Corneil, auditor of Nebraska, C. J. 
Smythe, attorney gênerai, and Howard H. Baldridge, county attor- 
ney of Douglas county, are respondents. So far as I deem im- 
portant, waiving allégations conferring jurisdiction and allégations 
more or less technical, the récitals of complainants' bill in equity in 
substance are as follows : Nearly 20 years ago each of complainants 
made application to the state auditor of Nebraska for license to 
transact the business of fîre insurance in the state, making the show- 
ing as to solvency, its character and methods of doing business, and 
in ail respects complying with the requirements of the Nebraska 
laws relating to foreign insurance companies, including the payment 
of large sums of moneys to the state ; ail of which has been donc 
each and every year, and each and ail of said exactions and burdens 
it is now and ever will be ready and willing to comply with and bear. 
During ail of thèse years it has, by reason of such license, and the 
many renewals thereof, gone to very large expense in advertising, 
establishing offices and agencies to properly and successfully carry 
on its business in the state. The bill then recites at much length 
hîstorical facts, as claimed, pertaining to the insurance business, by 
which it appears that until some years ago the business of fire in- 
surance was mère guesswOrk, and akin to gambling, for the reason 
that neither the insured nor insurer, nor any one else, knew the 
cost or value of a certain risk. Then it wais that men of great skill 
and' learning and expérience were employed to ûx the price or cost 
of insurance of the innumerable kinds of risks.. And it is alleged 
thfit several years ago the complainants, and a large number of other 
insurance companies doing business in Nebraska, employed one Hart- 
mari, an expert of high standing, to fîx the fair and reasonable rates 
for the varions risks, physical and moral, and that the companies 
woûld be bound, by agreement, to do business , only in accordance 
with the rates thus fîxed by Hartman. Business was so done by 
agreement in Nebraska, with Hartman 's help, until the législation of 
which complaint is now made. It is also alleged that the Nebraska 
législature, in 1897, passed two statutes, one known as "Senate File 
No. 330" and the other as "Senate File No. 2," both approved April 
15, 1897. No 330 is with référence to "Trusts," defining the same, 
prbviding means for their suppression, and provides for punishment 
for a violation of the statute. It specifically refers to fire insurance 
companies, and in the définition of a trust it recites that a corabination 
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of capital, skill, or acts by persons with the intent to prevent com- 
pétition in fire insurance, or by which they shall in any manner es- 
tablish or settle the priée of fire insurance, with the intent to prevent 
free compétition, is in violation of the statute. The other statute is 
likewise to prevent combinations in matters of fire insurance, and 
provides penalties for its violations. It is the duty of the auditor, 
the attorney gênerai, and the several çounty attorneys to enforce 
thèse statutes. Since the passage of thèse statutes, the companies, in- 
cluding complainants, still get information from the said Hartman 
as to risks, their classification, their cost or worth, and so on. But 
it is alleged that Hartman's conclusions, while generally observed, 
are not ahvays followed, each company acting as it deems wise, and 
often ignoring his recommendations. It is also alleged that, un- 
less restrained, défendants will seek to enforce thèse statutes, to 
the great annoyance, détriment, and damage of the companies. And 
complainants insist that the statutes for varions reasons are in con- 
fîict with both the state and fédéral constitutions. An injunction is 
prayed for, restraining the défendants, their successors in office, and 
the varions county attorneys from enforcing, as against any of com- 
plainants, either of the statutes, or any of their void provisions. 
Supplemental bills hâve been filed, showing that annually since the 
bill was filed each of complainants has made a proper showing to 
the auditor, paid the money necessary to enable it to do business 
in Nebraska, and has received a license therefor. Other important 
allégations are made, which will be noticed later in this opinion. A 
restraining order was issued by Judge Munger. The answers to the 
bill and supplemental bills were filed by Mr. Smythe, the then attor- 
ney gênerai. He tendered but three issues: (a) A déniai of the 
unconstitutionality of either of said statutes; (b) dénies that either 
he or the auditor, or any county attorney, intends to attack either 
of the complainants because of a violation of either of the statutes 
in question ; (c) allégations that complainants are doing business in 
Nebraska by mère suflferance. On the issues thus raised the case 
has been tried. 

I. Neither the first nor third défense raises any question of fact ; 
and in my judgment the second défense neither raises a question 
of fact that need be decided, nor has it any merit. The showing 
both by the allégations of the bill not put in issue and the proofs is 
to the efïect that by législation for a great many years in force, and 
still in force, in Nebraska, foreign insurance companies were invited 
to go into Nebraska and do a fire insurance business. This was done, 
no doubt, partly by reason of comity to other states, but no doubt 
largely to enable the citizens of the state to hâve compétition gen- 
erally, and particularly as to large risks in the cities. The compa- 
nies went into the state, and for many years paid large sums to the 
state, and additional large sums in advertisements, establishing 
offices, agencies, and other necessary expenses. The présent attor- 
ney gênerai, in his argument, strongly and with much ability and 
force urges for my considération the case in the United States su- 
prême court of Paul v. Virginia, 8 Wall. i68, 19 L. Ed. 357. I agrée 
with him that that case and many other like cases hold — to ail of 
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which I agrée — ^that foreîgn insurance companies cannot do business 
in Nebraska excçpting by and with the consent of the state of Ne- 
braska. To that effect the law is well settled. If the state of Ne- 
braska by législation makes it more onerous for foreign insurance 
companies, there can be no doubt about the validity of such législa- 
tion. Their license fées can be increased. Their local agents can 
be required to pay fées. The laws can be made more rigorous as to 
suits brought against them. They can be required to name in the 
state or in every county a résident attorney upon whom process can 
be served. Many other exactions can be required. And the fact 
that the foreign company has heretofore been licensed is no answer 
to such new législation, and ail foreign companies can be excluded 
from the state. But that is not the question before me for décision. 
If it were, I would sustain the contention of the attorney gênerai. 
Thèse companies hâve been, by législation, invited to corne into the 
state. They are hère, and hère lawfully. They are complying with 
ail requirements of the state, unless it be the requirements of the 
statutes in question. They being hère by invitation, and complying 
with ail légal requirements, as they say, it cannot be exacted of them 
that they comply with illégal requirements, because an illégal require- 
ment is none at ail. An unconstitutional statute is no law. It seems 
clear to me that the complainants hâve the right to challenge thèse 
statutes. And it will not do for the respondents Mr. Cornell and 
Mr. Smythe, nor their successors, to say, as is said by their answer 
filed, that the laws are constitutional, but that they will not enforce 
them, and therefore there need be no injunction. If the laws are 
valid, they must be enforced, and a presumption well-nigh conclusive 
that they will enforce them. So the question for judicial détermina- 
tion is as to the validity of thèse statutes. 

2. The statutes provide that for alleged infractions the companies 
may be cited to appear before the state auditor. From his décision 
an appeal can be taken to the state court. But because the auditor 
passes thereon it is insisted he is exercising judicial functions, and 
therefore the statutes are in conflict with the Nebraska constitu- 
tion, whichtlodges ail judicial power with the courts. I cannot sus- 
tain this contention of the companies; and upon this question, as 
well as others, I do not care to enter upon a discussion, which would 
be, and only could be, académie. If the companies, by appeal or 
other proceeding, can get a hearing before the courts, and there be 
given a trial by jury, or a trial according to the recognized chancery 
practice, as the nature of the case may require, then it lias been tried 
according to due process of law and the law of the land, and has no 
just cause of complaint. Such are the holdings of the courts. I sup- 
pose ail the States hâve spécial proceedings for the hearing of griev- 
ances, and such proceedings are sustained if along the line some- 
where, and by some reasonable method, the party can hâve a hearing 
in the courts. And it is equally clear that such remedy is not to the 
exclusion of the power of a fédéral court to act. There may be a 
plain, speedy, and adéquate remedy at law in the state courts, but with 
the proper parties, with the requisite citizenship, and the necessary 
amount involved, a fédéral court sitting in chancery may take hold 
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of the case, and order the proper decree. And the more so îs this 
true when fédéral questions are presented, as in this case. And thèse 
conclusions, but briefly stated, obviate the discussion of many ques- 
tions argued by counsel. 

3. And it is insisted that the statutes are void because that in the 
litigation the companies are mulcted with an attorney's fee for the 
opposite party, but, when successful themselves, they cannot recover 
their attorney's fee. In Texas a statute was enacted which allowed 
the recovery by plaintifif of his attorney's fee, if successful, in a suit 
to recover for services performed for, or for the killing of live stock 
by, a railway company. In such litigation, if the railway company 
were successful, it could not recover its attorney's fee. The suprême 
court held the statute unconstitutional. Railway Co. v. Ellis, 165 
U. S. 150, 17 Sup. Ct. 25s, 41 L. Ed. 666. In Kansas there is a., stat- 
ute allo^ying the plaintiff to recover, in addition to his damages, an 
attorney's fee, in a suit for damages by lire set out by a railway com- 
pany. The company, if successful, cannot recover its attorney's fee. 
This statute was held constitutional by the suprême court. Railroad 
Co. V. Matthews, 174 U. S. 96, 19 Sup. Ct. 609, 43 L. Ed. 909. In 
the first of thèse cases three justices dissented, and in the latter case 
four justices dissented. While the décisions can be reconciled, it is 
apparent that in the case at bar there is so much doubt about the 
question, — so much doubt what the suprême court or the court of ap- 
peals will hold, — that I deem it my duty to not hold the Nebraska 
statute unconstitutional on this ground; and, if I were to hold this 
provision invalid, such holding would not control the balance of the 
statute. And see Association v. Yoakum, 39 C. C. A. 56, 98 Fed. 

251- 

4. But that both of thèse statutes, in their gênerai scope, are un- 
constitutional, I hâve no doubt; and, sitting as a trial court, and 
being free from ail doubt, I must so déclare; and, so holding, I 
shall as briefly as possible give my reasons. But I can serve no 
useful purpose by reviewing ail the authorities cited by counsel. 
The cases arising under the "commerce clause" of the constitu- 
tion are not in point, because insurance is not commerce. The one 
statute (senate file No. 2) is directed against fire insurance com- 
panies only. It déclares as void ail agreements by fire insurance 
companies as to any of the foUowing things: (a) Relating to the 
rates to be chargea for insurance; (b) the amounts of commis- 
sions to be charged by agents to their companies ; (c) the manner 
of transacting the business of iîre insurance. It is possible that the 
législature can prohibit an agreement fixing the premiums to be 
charged; and yet it is difïicult to believe that if, by such agree- 
ment, the rates were less than otherwise would be charged, such 
agreement would be unlawful, and yet an agreement to lower the 
rates becomes unlawful if that statute is valid. But, whether less 
or more, we ail know that agreements are made as to,other com- 
modities in every community every day of the year. Employers 
of labor agrée what they will pay, and laboring men agrée for what 
sum only they will work, and the hours per day and per week they 
will work. Buyers, shippers, and venders of live stock, grain, gro- 
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cerîes, dothing, anythîng and everj'thîng, are the subject of agree- 
ment, both by tho'se who buy and those who sell. And yet the 
courts hâve gone further in limiting the right of contract as to rates 
tp be charged for insurance than upon any other subject of légiti- 
mité business. Possibly that phase of the law is valid. But it is 
beyond my compréhension how the législature can inhibit the mak- 
ing of contracts as to the amounts to be paid agents for securing 
Insurance. The amount paid agents does not increase the cost to 
the insured. The cost to the insured is controlled by too many 
other factors, such as profits to the company, the economy of man- 
agement, the moral as well as the physical hazard relating to the 
property insured, the rates of interest received on the surplus and 
capital, and interest paid on money borrowed, and no doubt many 
other things. How is such a provision the exercise of the police 
power ? Still more obnoxious is the other provision, which, déclares 
ail agreements void that relate to "the manner of transacting busi- 
ness." Is it possible that two or more companies cannot agrée as 
to any of the following things : How many ofificers they shall hâve, 
or their duties; what are regarded as moral hazards; what are 
regarded as physical hazards; whether they will insure saloons, or 
bawdy houses, or dens of vice; whether they will take written 
applications, and whether they shall be annexed to the policies, or 
whether statements of the insured shall be warranties or représenta- 
tions; or whether they will do business by correspondence or by 
agents ? If this statute prevails, then the manner of doing business, 
if by agreement, whether harmful or bénéficiai to good order and 
the welfare of the people of Nebraska, must be held as unlawful. 
And, if such législation is valid, is not the boasted right of liberty 
of contract entirely subject to législative control? And there is no 
more sacred right, under our government, than the right of con- 
tract. Without it, business cannot be transacted for a day by any 
person. Contracts, express or implied, enter into every transac- 
tion, with every person, every day of the year. Liberty does not 
mean alone out of jail, or from the clutches of the ofïîcer. Of 
course, for reasons of public policy, matters of immorality and 
crime cannot be the subject of contract. But it is not for the légis- 
lature alone to déclare public policy. If this were so, then any 
contract can be denounced as against public policy, and the evils our 
fathers sought to be rid of are with us again. It has been but a 
few years since the belief was quite as gênerai that commerce could 
be controlled by state législation, until the remedy was many times 
worse than the evil. Judge John F. Dillon, once the honored judge 
of this court, last February (Marshall day), at Albany, said in a 
public address on the great chief justice : 

"Mr. Justjce Miller, speaklng on this subject (Miller, Const. p. 81), truly 
declared: 'Notwlthstanding for nearly one hundred years we hâve had in 
the fédéral constitution the declai-atlon that congress shall hâve power to 
regulate commerce among the several states, there are at this hour, upon 
the statute books of almost every state, laws vlolatlng that provision, and 
there Is no doubt that, if this clause were removed to-morrow, this Union 
would fall to pièces, slmply by reason of the struggles of each state to 
make the property owned in the other states pay Its expenses.' " 



NIAGARA FIRE INS. CO. V. TORNELL. 823 

If Justice Miller had been speaking of the right of contract, he 
would hâve been equally severe on the attempt by many législatures 
to break down such right. "Nor shall any state deprive any person 
of life, liberty or property without due process of law, nor deny to 
any person within its jurisdiction the equal protection of the laws," 
is the law of the land. If the pretense urged by some that légis- 
latures and municipal councils can déclare public policy, and then, 
by the exercise of the poUce power, make ail business otherwise 
legitimate unlawful, then we hâve a written constitution to no pur- 
pose. The cases on this great subject are numerous, and they can- 
not ail be reconciled. I do not care to review them, nor to allude 
to but few. It is sufïicient for me to say that the police power of 
the State does not go to the extent of riding down plain provisions 
of the fédéral constitution, from which I hâve quoted. Some of 
the other objections to this statute I will not consider. 

3. The other statute attempts to define a trust, déclares ail agree- 
ments with référence thereto as void, and for a violation of the statute 
imposes penalties. The statute is too lengthy to set it out in fuU 
herein, but it déclares that any combination of capital, or skill, or 
acts by which persons seek to fix the price of any article, commodity, 
use, or merchandise with the intent to prevent others in a like busi- 
ness or occupation from conducting the business or occupation, is a 
trust, and especially so as to any of the foUowing things : Restric- 
tions in trade ; to limit the production or increase or reduce the price 
of any commodity; to prevent compétition in insurance, or in the 
making, transportation, sale, or purchase of any article ; to fix any 
standard whereby its price to the public shall in any manner be estab- 
lished ; to enter into any contract by which a party is not to deal in 
any article below a certain price, or by which the parties agrée to 
keep the price at any sum. The statute déclares any persons violat- 
ing the statute shall be conspirators, and punished accordingly. Any 
corporation of the state violating the statute shall hâve its corporate 
existence declared forfeited by suit, and, if the complaining party is 
successful, an attorney's fee shall be taxed; but, if the corporation 
is successful, it must pay its own attorney's fées. Any foreign corpo- 
ration violating the statute is to be driven from the state, and a like 
provision is recited as to attorney's fées. There are provisions en- 
tirely changing the rules of pleading and évidence in suits under the 
statute. Any person may bring the suit, and it is the imperative duty 
of the county attorneys to bring suits for the violation of the statute ; 
and upon conviction an attorney's fee is taxed as costs, but, if success- 
ful, the Company recovers no such fee. AU contracts in violation of 
the statute are absolutely void. Any purchaser of a commodity in 
violation of the statute can plead the violation as a complète défense 
in an action to recover the purchase price. Any person injured in 
his business, property, or employment by any violation of the statute 
can recover damages and an attorney's fee, but the défendant, if suc- 
cessful, cannot recover such fee. Any person or corporation accused 
of violating the statute in any manner can be compelled to furnish 
ail books and papers bearing on the question, but exempts such per- 
son from a conviction on such évidence. Finally, the statute exempts 
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any assembly or association of laboring men from the provisions of 
the statute. Such is a gênerai statement of the statute. Many, and 
perhaps most, people believe a trust to be an evîl, and many believe 
they can be exterminated by state législation. Probably some of 
them can. But, if législation like this can be sustained, then matters 
which hâve been the subject of contract from time immémorial cannot 
longer be covered by agreements. It cannot be. said of this statute 
+hat any one material provision may be held voici, and allow the bal- 
ance of the statute to stand, and be enforced. Of some statutes that 
rule can be invoked. But in this statute practically every récital re- 
fers almost directly to every other provision. Every poisonous phase 
permeates the entire scheme, and it only remains to show what some 
of them are. If this statute is valid, two men in the same line of 
business in the same town or village cannot form a partnership if it 
tends to maintain priées. They must continue, each for himself, 
until one or the other or both are destroyed. Neither can a stock 
Company nor a corporation be formed by two or more if, by so doing, 
the price is maintained. This statute is not a step, but it is a long 
stride, — hundreds of years, — ^backward, when monarchs, cabinet 
ofKcers, and even parliament decreed the price to be paid for a day's 
labor, and the cost of ail the necessaries of life, even to the loaf of 
bread. Any one with but the slightest knowledge of history will 
recall what tyranny and brutality existed in England by reason of 
such laws, and in France down to the Révolution. If this statute is 
valid, the next step may be, and can be, and probably will be, the 
granting of exclusive rights to certain persons, only, to pursue an oc- 
cupation. It would be probable, because those let in would be the 
more thrifty. Drive out three-fourths of the barbers, or waiters, or 
carpenters, or blacksmiths, atid those remaining would be thrifty, 
even at the old price. Compétition and contracts would be at an end. 
If we cannot acquire property, then we hâve a government of social- 
ism. And how can we acquire property, or enjoy the property we 
do hâve, without the right of contract? If this law is valid, two or 
more farmers cannot agrée that they will not sell their wheat to a 
neighboring mill for less than so much per bushel. Two or more 
farmers cannot agrée that the live-stock feeder shall not hâve their 
corn, only at a certain price. Blacksmiths cannot agrée that they 
will charge so much for shoeing horses. Nothing can be agreed to 
by the manufacturer, the farmer, gardener, the contractor, consumer, 
or laborer to prevent the réduction of price. Can it be possible that 
such législation is valid? If it is valid, then what becomes of the 
provision, "No man shall be deprived of equal protection of the law," 
or of that other provision, "No man shall be deprived of Hfe, liberty, 
or property without due process of law?" Justice Field once said: 
"The right to pursue them without- lét or hindrance is a distinguishing 
privilège of the citizens of the United States, and an essential élé- 
ment! of that freedom which is their birthright." Another justice of 
the United States, suprême court said: "Yet the power does not and 
cannot extend to prohibiting a citizen from making contracts, and 
this is institutional law in England as well as America." Another 
great judge bas said: "Liberty includes the right to acquire prop- 
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erty, and that means and includes the right to make and enforce con- 
tracts." And I dare say that there is not an appellate court. in this 
Union but has given a like définition of liberty, — "the right to make 
and enforce contracts." Without it, in the language of Justice 
Miller, emphasized by Judge Dillon, already quoted, "And there is 
no doubt that, if this clause were removed to-morrow, this Union 
would fall to pièces." We could not exist as a free people, but would 
be the slaves to every législature that could be carried ofE its feet by 
first one public clamor and then another. Parties cannot only make 
contracts, but they may violate them, subject to being held responsi- 
ble in damages. It will be recalled that a few years ago one of the 
United States judges issued an injunction in eflfect prohibiting em- 
ployés of a railroad from agreeing in a body to quit work. The court 
of appeals of the Seventh circuit, presided over by Justice Harlan, of 
the suprême court, reversed the décision, in eflfect holding that it was 
lawful for the employés by agreement to quit in a body because their 
wages had been eut down. Citations could be made at great length 
from jurists and statesmen, practically without conflict, as to the 
right of contract being the greatest of ail blessings enjoyed by a free 
people, and guarantied us by the constitution so long as that instru- 
ment may last. And when the work of a lawmaking power confîicts 
with the constitution, there can be but one choice as to which ought 
to prevail. "No man shall be deprived of the equal protection of the 
laws" says the constitution. 

The statute expressly excepts from its provisions assemblies or 
associations of laboring men. By saying that associations of labor- 
ing men are exempt from the provisions of the statute, it is thereby 
stated, in raeaning, that unorganized labor must pay the penalties 
of a criminal statute for an act donc by a member of an organization, 
and by him done with impunity. On one side, by this législation, 
we hâve organized labor. Those men are not amenable to the stat- 
ute. On the other side we hâve men who do not belong to organ- 
ized labor, — farmers, merchants, professional men, laborers, as well 
as ail others. They are amenable, and by this statute that is called 
"equal protection." 1 do not believe it. Such législation has been 
denounced by the suprême court of Nebraska. Low v. Printing Co., 
41 Neb. 127, 59 N. W. 362. Dozens of statutes hâve been held in- 
valid by appellate courts which sought to make it invalid for one 
class of men to do one thing and lawful for other men, practically 
under the same circumstances, to do another, but like, thing. 

5. The Railroad Traflfîc Association Case, 166 U. S. 290, 17 Sup. 
Ct. 540, 41 L. Ed. 1007, by the United States suprême court has been 
strongly urged by the attorney gênerai as upholding the doctrine of 
this statute. But it does not, for the reason that the statute under 
considération in that case was upheld by reason of the commerce 
clause of the constitution; and to that extent the commerce clause 
controUed the other clauses of the constitution; and I repeat that 
the statute with which I am dealing is a state statute. 

6. Finally, it is claimed that as against foreign corporations the 
case of Waters v. Texas, 177 U. S. 28, 20 Sup. Ct. 518, 44 L. Ed. 
657, forecloses the question, and in this I think the attorney gênerai 
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and his deputy are mistaken. There the Waters Company, a foreign 
corporation, was licensed and went into the state at a time when 
there was in force a valid statute prohibiting foreign corporations 
frorti doing certain things, which it failed to observe. At ail events, 
the validity of the statute in force when it went into the state was 
npt challenged. The attorney gênerai of Texas brought proceed- 
ings to oust it from the state. The opinion of the suprême court 
of the United States fortifies the proposition that a foreign corpo- 
ration can only come into and remain in a state by the grâce of the 
state. Stibsequently Texas passed a statute, the validity of which 
was challenged by the foreign corporation. But the suprême court 
said, in substance, that it was wholly immaterial whether the later 
statute was valid or invalid. If valid, the judgment of ouster would 
be sustained; and, if invalid, the old law under which it came into 
the state waS in force, and under the old law the judgment of ouster 
would be sustained. More than this cannot be claimed for that case. 
But that is not the question in the case at bar. Thèse complainants 
were rightfully in Nebraska when thèse illégal or unconstitutional 
statutes were passed, and the question is this : Does the passage 
of an unconstitutional statute amount to the withdrawal of consent 
for a foreign corporation to remain in the state? I had supposed, 
and still believe, that an unconstitutional law was as though never 
passed. How can an unconstitutional statute be regarded as a with- 
drawal of consent to a foreign insurance company to remain and 
do business in the state ? That the législature of Nebraska can with- 
dra^y such consent, there can be no doubt. That the législature can 
place onerous burdens on the foreign insurance companies, I hâve 
no doubt. That the législature can discriminate in favor of Nebraska 
insurance companies, and against foreign insurance companies, is to 
me equally clear. A strong présentation of thèse matters is made 
by Judge Shiras in the case of Insurance Co, v. Herriott (C. C.) 91 
Fed. 711. But the statutes with which I am dealing apply to ail 
insurance companies, résident and foreign, and the statutes are 
equally void, in my judgment, as to ail ; and I can reach no other 
conclusion but that complainants should hâve a decree, and it is so 
ordered. 



BAKSTOW et al. v. BEOKET et al. 

(Circuit Court, B. D. Georgia, S. D. October 6, 1899.) 

Injunction^Tbmpobart Rbstraining Order— Geocnds fok Grantino. 

Under Rev. St. § 718, which authorizes a fédéral court or judge to 
grant a temporary restralning order pendlng the hearlng of a motion 
for Injunctlon, "If there appears to be danger of Irréparable Injury from 
delay," such an order should not ordlnarily be granted to prevent de- 
fendants -from conveylng lands descrlbed In the blU, the purpose of 
which Is to vacate alleged fraudulent deeds to such lands, and as to 
which the flllng of the blll opérâtes as a Ils pendens. 

In Equity. On motion for a temporary restraining order. 

Hugh V. Washington, for the motion. 
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SHELBY, Circuit Judge. The bill shows that the several com- 
plainants are heirs at law of Elias B. Barstow, deceased, who died 
intestate in 1898. While in Hfe he was seised and possessed of 
several tracts of land, which are the subject of the suit. The bill 
shows that his estate is entirely solvent. It is alleged that during his 
lifetime several of the défendants conspired to obtain this land by 
fraudulent means. E. B. Barstow was very old and infîrm, and it is 
alleged that he was non compos mentis. The bill allèges at length 
a combination and conspiracy to obtain the property at its sale un- 
der exécution at a grossly inadéquate priée. It is alleged that some 
of the défendants who did not participate in the fraud hâve become 
purchasers of portions of the land with knowledge of the facts. The 
bill contains an ofïer to do equity by paying anything that may be 
justly due on the judgments under which the lands were sold, and 
prays for an account of rents and profits, and for cancellation of the 
several conveyances. It will be seen by thèse averments that the 
complainants are claiming the real estate as heirs at law of E. B. 
Barstow, and seeking to remove a cloud upon their title. There is 
also a prayer that the défendants be restrained from ahenating or 
incumbering the lands pending this suit, and a prayer for a perma- 
nent injunction restraining them from setting up a claim or bringing 
any action of law or suit in equity, under the said conveyances, to 
recover the said lands. The substance and purpose of the bill is 
to vacate and avoid the fraudulent deeds. The case is now sub- 
mitted only on a motion for a restraining order as prayed for in 
the bill. The sworn bill containing thèse averments is submitted 
to the court to sustain the motion. 

Section 718 of the Revised Statutes is as follows: 

"Whenever notice Is glveE of a motion for an injunction out of a circuit 
or district court, the court or judge ttiereof may, if tliere appears to be dan- 
ger of irréparable injury from delay, grant an order restraining tlie act 
souglit to be enjoined until the décision upon the motion; and such order 
may be granted with or wlthout security, in the discrétion of the court or 
judge." 

It will be observed from the language of this section that the 
court is authorized to grant the restraining order prayed for only in 
cases where there appears to be danger of irréparable injury from 
delay. In such cases it is proper that the court should grant an 
order restraining the acts sought to be enjoined until the décision 
upon the motion for the injunction. The complainants in this case 
pray that the défendants be restrained from conveying or incumber- 
ing the real estate, which is fully described in the bill. The filing 
of the bill in this case will create a lis pendens as to the property 
described in it. If any one purchases the real estate, or any part 
of it, involved in the suit, while it is pending, the purchase will be 
subject to the resuit of the suit. If the complainants succeed in 
obtaining the decree prayed for on final hearing, the decree will be 
conclusive against such purchaser. Relief by restraining order, as 
hère prayed for, against the transfer of real estate by the défend- 
ants, should, we think, ordinarily be refused when the efifect of filing 
the bill opérâtes as lis pendens so as to afïord sufïicient protection 
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against the transfer of the property pendente lite. Hîgh, Inj. (ad 
Ed.) § 333; Smith v. Malcolm, 48 Ga. 343; Powell v. Quinh, 49 Ga. 
523. For thèse reasons the motion to grant the restraining order 
is overruled, and decree will be entered accordingly. 



BELL y. OOMMONWBALTH TITLE INS. & TRUST CO. 

(OirCUlt Court of Appeals, Thlrd Olrcult. September 27, 1901.) 

No. 31. 

Records of Fédéral Courts— Judoment Indices — Right op Inspection. 

Under Act Aug. 1, 1888 (25 Stat. 357), whlch makes judgments and 
decrees rendered In the circuit and district courts of the United States 
liens on property the same as Ilke juAgments and decrees of the courts 
of the State in which they are rendered, and requlres the clerks of such 
courts to prépare and keep In thelr offices Indices and cross Indices of 
the Judgment records, which "indices and records shall at ail times be 
open to the Inspection and examination of the public," a corporation 
engaged In Insuring titles Is entltled to iuspect the Indices so kept in 
relation to transactions which are at the time dependlng, under proper 
régulations and restrictions. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

W. M. Stewart, Jr., and James B. Holland, for appellant. 
John G. Johnson, for appellee. 

Before ACHESON and GRAY, Circuit Judges, and BUEFING- 
TON, District Judge. 

ACHESQN, Circuit Judge. This is an appeal by Samuel Bell, 
clerk of the circuit court of the United States for the Eastern district 
of Pennsylvania, the respondent below, from a decree of that court 
(105 Fed. S48), of which the foUowing is a copy : 

"And now, this 16th day of January, 1901, this case having corne on to be 
heard upon pleadings and proofs, and having been argued by counsel, it 
Is ordered, decreed, and adjudged that the respondent shall permit the 
properly authorized représentatives of the complainant to inspect and 
examine the judgment Indices and cross indices kept by the respondent, 
as clerk of the circuit court of the United States for the Eastern district 
of Pennsylvania, in such way and manner as will enable the complainant to 
prosecute its business as Insurer of titles; but subject to the following re- 
strictions: (1) The Inspection and examination must In each instance 
relate and be conflned to a transaction or transactions which at the time 
being shall be eurrent or dependlng; and (2) such inspection and examina- 
tion shall be made only at such tlmes and under such circumstances as will 
not interfère with the respondent or hls assistants in the discharge of their 
duties, or with the exercise of the rlght of other persons to hâve access to 
sald indices and cross indices." 

The Commonwealth Title Insurance & Trust Company, the com- 
plainant below (hère the appellee), is lawfully engaged in the business 
of insuring titles to real estate, in making searches for liens and in- 
cumbrances against the same, in giving certifiicates as to the condi- 
tion of such real estate as regards the existence of liens against the 
same, and in doing, on behalf of persons contemplating purchases 
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of real estate, ail that is necessary in the way of examination of the 
titles thereof and for liens and incumbrances against the same. 
Section 828 of the United States Revised Statutes provides : 

"AU books In the oflBce of the elerks of the circuit and district courts, 
containing the docket or minute of the judgments, or decrees thereof, 
shall, during office hours, be open to the inspection of any person desiring 
to examine the same, wlthout any fées or charge therefor." 

The act of congress of August i, 1888 (25 Stat. 357; i Supp. Rev. 
St. [2d Ed.] p. 602), after enacting that judgments and decrees ren- 
dered in a circuit or district court of the United States within any 
State shall be liens on property throughout such state in the same 
manner and to the same extent and under the same conditions as if 
they had been rendered by a court of gênerai jurisdiction of such 
state, provides thus : 

"Sec. 2. That the elerks of the several courts of the United States shall 
prépare and keep in their respective offices complète and convenient indices 
and cross-indices of the judgment records of said courts, and such Indices 
and records shall at ail times be open to the inspection and examination 
of the publie." 

This législation, we think, was a complète warrant for the measure 
of relief accorded to the complainant below. We do not regard it 
as at ail material that the words "without any fées or charges there- 
for" are not repeated in the act of 1888. The two cited enactments 
relate to the same gênerai subject-matter, and are to be read to- 
gether. Besides, the language "such indices and records shall at 
ail times be open to the inspection and examination of the public" 
clearly implies free access for the purpose stated. The reason is ob- 
vious, for by the fîrst section of the act of 1888 judgments and decrees 
rendered by a circuit or district court of the United States within any 
state are made liens on property throughout the state in the same 
manner, and to the same extent, and under the same conditions as if 
rendered by a court of gênerai jurisdiction of the state. Under this 
act, and within its limitations, every judgment or money decree ren- 
dered in a circuit or district court of the United States within the 
state of Pennsylvania is a lien upon the real estate of the défendant 
in such judgment or decree, and every one purchasing real estate 
which might be affected by the act of congress for his protection 
must examine or cause to be examined the indices and cross indices 
required by the act to be kept by the clerk of the court. Undoubted- 
ly the right of inspection and examination of thèse indices is given 
to such purchasers by the statute. The purchaser or intending pur- 
chaser of real estate, however, is not bound to exercise this right per- 
sonally, but may do so by an agent, or through a skilled person, or 
an experienced company, such as an attorney at law or a title Insur- 
ance Company. In the présent case the decree secures the right of 
inspection and examination to a title insurance company in the prose- 
cution of a legitimate business, and when acting in the interest of its 
customers. We cannot doubt that under the act of congress thèse 
indices and cross indices are open for inspection and examination to 
this title insurance company as part of the public. 

The decree of the court below, it will be perceived, is very guarded 
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injits terms. Under it the title Insurance company, the appellee, has 
no gênerai access to the judgment indices and cross indices, but 
simpiy the right of inspection and examination in a particular trans- 
action or transactions at the time current or depending; and this 
rèstricted right is to be so exercised as not to interfère with the 
clerk or his assistants in the discharge of their duties, or with the 
right of other persons to hâve access to the indices. The right of 
inspection and examination of the judgment indices expressly con- 
ferred by the act of congress is not to be denied because its exercise 
may diminish the income of the clerk's office. No one who is entitled 
by law to inspect and examine thèse indices is to be compelled to 
order, and pay office fées for, certificates of search. If the revenue 
of the office is insufficient, the remedy is with congress. No good 
reason for disturbing the decree of the circuit court has been shown 
to us. 
The decree is affirmed. 



CURTIŒ V. CRAWFORD COUNTY BANK et al. 
(Circuit Court, W. D. Arkansas. September 20, 1901.) 

1. Banks— Statdtoby Lien on Stock — Pbiohitt bbtwben Bank and Pledgeb. 

A stockholder In a bank may pledge his stock as collatéral securlty to 
a thlrd person by a wrltten asslgnment and dellvery notwlthstanding a 
statute requlrlng transfers to be made on the bocks of the bank, and 
the lien of such pledgee, acqulred before the stockholder becomes In- 
debted to the bank, wlH prevall over a statutory lien glven the bank to 
secnre its debt, where the bank before or at the tlme its debt was con- 
tracted had notice of the pledge; but, in the absence of such notice, the 
lien of the bank is superior, and the burden of proving notice rests upon 
the pledgee. 

2. Same— Notice of Lien. 

A pledgee of bank stock is chargeable with notice of a statutory lien 
on such stock In favor of the bank for an indebtedness from the stock- 
holder to the bank existing when the pledge is made. 
8. Evidenck—Tbstimont op Pabtt— Considebations Affeoting Weight. 

Although a party to a suit is permltted by statute to testify in his own 
behalf, the considérations whlch excluded his testimony at common law 
stiU exist, and may properly be considered as affecting the weight to 
whlch it is entitled, especially where his right to recover as a plalntifC 
dépends solely on his own testimony in regard to transactions with per- 
sons since deeeased, through whom, as offlcers and agents of a défend- 
ant corporation, he seeks to charge such défendant with notice. 

4. Banks— Représentation bt Officer— Knowledge of Cabhier as Notice 

TO Bank. 

The cashier of a bank, in piedging stock of the bank, owned by hlm, 
as security for a Personal debt, acts in his indlvldnal capaclty, and not 
as an offlcer of the bank; and his knowledge of the transaction is not 
attrlbutable to the bank to affect the validity of its statutory lien on the 
stock as security for a loan subsequently made hlm. 

5. Same— Notice to Pbesident. 

Notice that a stockholder in a bank has pledged his stock to a thlrd 
person, acqulred by the président, who has no part in the active manage- 
ment of the bahk's business, and who is not at the tlme actlng In its 
behalf, is not notice to the bank whlch wlll affect Its statutory lien on 
such stock for a loan subsequently made to the stockholder without the 
presldent's knowledge. 
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In Equity. Suit to enforce lien on bank stock pledged as col- 
latéral security. 

Miles & Miles and Scarrit, Griffith & Jones, for complainant. 
Reid & MçDonough and Jesse Turner, Jr., for respondent Craw- 
ford County Bank. 

E. B. Pierce, in pro. par. 

ROGERS, District Judge. The controUing inquiry in this case 
is whather the plaintiff, J. M. Curtice, has a first lien on the stock 
of Robert S. Hynes in the Crawford County Bank, it being evi- 
denced by stock certificates numbered io8 and 133. Both certifi- 
cates were issued to défendant Hynes. He was cashier of the bank 
when certificate 108 -was issued, but had ceased to be cashier when 
certifîcate 133 was issued. Certificate 108 was issued June 16, 1891, 
and was for 200 shares of $25 each, — $5,000; certificate 133 was 
issued March 15, 1894, for 40 shares of $25 each, or $1,000. Plain- 
tifif claims a lien on said stock by way of pledge as collatéral for a 
loan to défendant Hynes, evidenced by note bearing date March 15, 
1894, for $8,400, and on which is now due something over $6,000. 
This note, it is alleged, was a renewal note for money, a part 
($2,000) loaned Hynes in the spring of 1888, and a part ($3,000) in 
the spring of 1889, and subsequently renewed annually until prin- 
cipal and interest amounted to $8,400; and that the stock certifi- 
cates represented other certificates anterior in date, which had been 
taken up and canceled, and thèse issued in their stead. The bank, 
on the other hand, claims a statutory lien (Sand. & H. Dig. Ark. 
§ 1342) on the same stock to secure advances made to Hynes after 
he ceased to be cashier, in the fall and winter of 1893 and 1894, 
as well as for some small loans made to him anterior thereto. The 
question is, which has the prior lien? 

Section 1342 of Sand. & H. Dig. Ark. reads: 

"The stock of every such corporation shall be deemed Personal property, 
and be transf erred only on the books of such corporation in such form as the 
dlrectors shall prescribe; and such corporation shall at ail times hâve a 
lien upon ail the stock or property of Its members Invested thereln for ail 
debts due f rom them to such corporation." 

This statute has been construed by the suprême court of Arkan- 
sas in two cases (Springfield Wagon Co. v. Bank of Batesville, 57 
S. ^V. 257; Oliphint V. Bank, 60 Ark. 198, 29 S. W. 460), but the 
précise question hère presented was not determined in thèse cases. 
The consensus of judicial opinion on the construction of statutes 
substantially the same as this establishes the following principles 
of law : (i) The bank has a statutory Uen on the stock of a stock- 
holder the moment he becomes indebted to the bank. (2) As be- 
tween a stockholder in a bank and a third person, the former may, 
by assignment in writing and delivery, pledge his stock to such 
third person as collatéral security without regard to the provisions 
of the statute regulating the transfers of stock. (3) The lien of 
such a pledgee, acquired before the stockholder becomes indebted 
to the bank, will prevail over the lien of the bank, provided the 
bank had notice of the pledgee's lien before or when its debt was 
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coijtracted; contra, if the bank had no notice. (4) A third party 
accépting the stock of a stockholder in pledge for his indebtedness 
must be 'held to hâve notice of the lien of the bank on the stock for 
ail then existing indebtedness of the stockholder to the bank. (s) 
In a contest by a pledgee asserting a lien on the stock of the bank 
against the bank claiming a lien on the stock for the stockhold- 
er's indebtedness to the bank, the burden is on the pledgee to 
show notice to the bank of the existence of his lien before or at 
<:he time the indebtedness to the bank was created. In support 
of thèse principles, I cite: Masury v. Bank, 35 C. C. A. 476, 93 
Fed. 603; Lowell, Stocks, § I75; Cbfiant v. Reed, i Ohio St. 298; 
Birmingham Trust & Sav. Co. v. Louisiana Nat. Bank (Ala.) 13 
."iouth. 112, 20 L. R. A. 600; Bank v. Laird, 2 Wheat. 390, 4 L,. Ed. 
■.'.6g; Hammond v. Hastings, 134 U. S. 401, 10 Sup. Ct. jzy, 33 L. 
)îd. 960; I Cook, Stock & S. § 533; Gemmell v. Davis (Md.) 23 
Atl. 1034. Many other authqrities might be cited bearing upon 
ïind illustrâting the principles of law above stated. It is believed, 
JiQwever, thèse principles are established by the great weight of ju- 
ilicial opinion, and I do not understand either or any of them are 
«'.ontroverted by the learned counsel on either side of this case, 
.iloreover, there seems to be no controversy as to the validity of 
Ihe indebtedness of the défendant Hynes to both Curtice and the 
. i iank. It foUows, therefore, from an examination of this record, 
ihat, if the bank had no notice at the time its indebtedness was 
■rreated that H3'nes had previously pledged the stock in contro- 
versy to Curtice (assuming such to be the case), its statutory lien 
uiust prevâil over that created by the pledgee to Curtice. As to 
whether the bank had such notice on this record is perhaps a mixed 
question of law and fact. So far as the plaintiff's case on the facts, 
as it relates to notice, is concerned, it dépends solely on his own 
évidence as to alleged interviews between himself and défendant 
Hynes and Judge Jesse Turner, Sr., both of whom died before this 
suit was begun. In weighmg the testimony of a party to a suit, 
there are some elementary principles which should not be passed 
over lightly. They rest upon long expérience, and until a conïpara- 
tively récent date received the sanction of the best and wisest minds. 
In I Greenl. Ev. § 326, the author says: 

"It [the common law] rejects the testimony (1) of parties; (2) of persons 
déficient in understanding; (3) of persons insensible to the obligations of an 
oath; and (4) of persons whose pecuniary intercst is directly involved in the 
matter in issue, — not because they tnay not sometimes spealt the truth, but 
because it would ordinarlly be unsafe to rely on their testimony." 

Such was the law in this country in ail the courts, state and féd- 
éral, until within the memory of some of us. In 1864 congress 
passed this statute (section 858) : 

"In the courts of the United States no wltness shall be excluded In any 
ftction on account of color, or in any civil action because he Is a party intér- 
ested in the issue tried: provided, that in actions by or against executors, 
administrators, or guardians, in whlch judgment may be rendered for or 
against them, nelther party shall be allowed to testify against the other, as 
to any transactions with, or statement by, the testator, Intestate or ward, un- 
less called to testify thereto by the opposite party, or reauired to testify 
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thereto by the court. In ail other respects the laws of the state In whlch 
the court is held shall be the miles of décision as ta the competency of wlt- 
nesses in the courts of the United States In tiials at common law, and In 
equlty and admiralty." 

Schedule, section 2, Const. Ark. 1874, provides: 

"In civil actions no wltness shall be excluded because he Is a party to the 
suit or interested in the issue to be trled. Provided, that in actions by or 
against executors, administratdrs or guardians, in whlch judgment may be 
rendered for or against them, neither party shall be allowed to testlfy against 
the other as to any transactions with or statements of the testator, intes- 
tate or ward, unless called to testlfy thereto by the opposite party. Pro- 
vided, further, that this section may be amended or repealed by the General 
Assembly." 

The right of parties to a suit to testify had been previously con- 
ferred by the Arkansas Code of 1869, now incorporated in Sand. & 
H. Dig. §§ 2915, 2916. By section 2917, Sand. & H. Dig., it is pro- 
vided : 

"AU other objections to wltnesses [referrlng to persons made incompétent 
by the préviens sections, but not including parties] shall go to their crédit 
alone, and be welghed by the Jury or tribunal to whlch their évidence is 
ofCered." 

I call attention to thèse statutes merely that we may know the in- 
roads on the common law, and get at the présent status of the law 
in this State. But if it was not "ordinarily safe" to rely on the testi- 
mony of a party to a suit simply because he was a party, and that 
only, how much more unsafe is it when his right to recover dépends 
solely upon his narration of what took place between himself and 
other persons who are no longer alive? In that event ail restraint, 
except that of conscience, is removed, because there are none to 
question ; and the temptation to deceive, to suppress, to prevaricate, 
is not held in check by the fear of contradiction or exposure, and 
immunity from the penalty of false swearing is mgde practically sure. 
Nor must it be forgotten that the removal of the barrier which dis- 
qualifîed a party to a suit to testify at ail does not add anything to his 
credibility, or remove any temptation previously existing to deviate 
from the truth. It is just as unsafe after the disqualification is re- 
moved to rely upon the testimony as it was before, the only différ- 
ence being that the court or jury trying the case is required to pass 
upon the credibility of the party. No doubt, in many cases the ends 
of justice hâve been subserved by permitting parties to a suit to 
testify. The statutes removing the bar as to parties to a suit becom- 
ing witnesses was a récognition of the harshness of the common-law 
rule ; but those who are called upon to witness the administration of 
justice in the courts can scarcely hâve escaped the suspicion that the 
fountains of justice hâve not been purifîed thereby. The législatures 
hâve recognized this danger by forbidding a party to a suit in cases 
where the opposite party is an executor, administrator, or guardian, 
and wherein judgments may be rendered for or against them, to 
testify as to transactions with or statements of the testator, intestate, 
or ward, unless called to testify by the opposite party. The reascn 
which underlies statutes of that character is equally applicable to 
the case at bar. The only différence is, neither the congress nor the 
110 F.— 53 
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_ latufç 6f this stâte has extéridèd the principle tbi a deceased 
à^nt, aithpygh'it has been dpne in many other states, as will be 
seen by an examination of the text and cases cited thereunder in 
29 Am. & Eng. Enc Jwaw (ist Ed.) tit. "Witnesses," p. 715 et seq. 
Under the statutes quoted above, the évidence of the plaintiff as to 
Personal transactions between himself and Hynes cannot be con- 
sidered, because as to such transactions he is not a compétent witness 
against the administrator of Hynes; nor would such évidence be 
binding on the bank. The reason is that, when an agent cornes in 
possession ôf information while engaged in a transaction of his own, 
with which his principal has nothing to do, and in which his principal 
has no interest, such knowledge is not binding upon his principal; 
and espècially is thîs true if the transaction in which the agent is 
éngaged is of a nature hostile to the interests of his principal. If 
it be true that plaintifif is not a compétent witness, in a suit against 
the administrator of Hynes, as to transactions between himself and 
Hynes in the lifetime of the latter, which transactions were personal 
to themselves, then the inquiry is, when did plaintifï come into the 
possession of either of the certificates in controversy as collatéral 
for the loan made to Hynes? No lien could attach to the stock in 
the absence of the possession of the certificate, unless it may be, as 
some authorities say, by some instrument of writing creating a lien. 
There was no such writing in this case. The lien, therefore, could 
only attach by possession of the certificate. The stock itself, while 
declared by the statute to be personal property, is incapable of de- 
livery, because intangible, existing only in contemplation of law; 
and the certificates are not stock, but, like deeds to land, are the 
évidence only of title. The only évidence except that of plaintiff re- 
lating to the transfer of this stock is found in the face of Hynes' 
nûte to Curtice. That note bears date March 15, 1894, and recites 
on its face, "I hereby deposit with said Curtice, as collatéral security 
for the payment thereof, 340 shares of the capital stock of the Craw- 
ford Co. Bank of Van Buren, Ark., being certificates 106, 108, and 
133," and then gives said Curtice the power to sell, etc. In the ab- 
sence of other proof, the deposit of the stock must be held to hâve 
occurred on that date to secure that note. Now, let us see if the 
testimony of plaintifï can be allowed to vary that conclusion. Cur- 
tice testifies in substance as follows : That in the spring of 1888 he 
made two loans at the same time, — 6ne for $2,000 to Hynes person- 
ally, one for $3,000 to the défendant bank, — and took as collatéral 
security for both loans certificates for about $5,000 of Hynes' stock 
in the défendant bank ; that he took a note of Hynes for the $2,000 
loaned him, and the loan to the bank was evidenced by a time cer- 
tificate of deposit drawing 8 per cent, interest, and running for one 
year ; that Hynes, who was cashier of the défendant bank, and him- 
self were in the new bank building of the défendant bank, behind 
the cashier's desk, discussing the loan ; that an agreement was 
reached as to the terms of the $2,000 loaned to Hynes personally, 
but the terms as to the bank's loan were left open, and Hynes said 
he would step out and see Judge Turner about whether the bank 
wanted the $3,000; that he (Curtice) followed Hynes to the room 
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in the rear end of the building, called the "directors' room," and 
there found Judge Tumer alone, sitting at his desk ; that the pur- 
pose of Mr. Hynes going there was to see if Judge Turner advocated 
the bank taking the loan, but he gives no reason why he foUowed 
Hynes, although the question was put to him. He says Hynes' 
conversation with Judge Turner about the loan "was a little to the 
side," and he did not hear it. On being called upon to give a "pho- 
tographie" account of what occurred in that interview, he answered : 

"I simply remember that Mr. Turner, Sr., asked the question — I don't know 
how it came up — why I wanted to talie bank stock as collatéral, and he said 
bank stock would not be good unless the certlflcate of deposit was good; that 
they were both on the same firm; and it struck me that it was a point well 
taken, and I remember it, for It looked unbusinesslike for me to take bank 
stock for the debt of the bank; and Mr. Hynes spoke up, and sald, 'Cur- 
tice will not loan anythlng wjthout collatéral.' I only remember that from 
its being out of the usual ordér. Mr. Jesse Turner's crlticism was so appro- 
liriate that it has lived in my memory." 

Curtice says about a year after this transaction the bank paid 
its $3,000 indebtedness, but Hynes at the same time borrowed a 
Hke sum from him, and, taking up his $2,000 note, executed his 
own note for about $5,000, and left the bank stock with him as col- 
latéral; that he does not know the numbers or amounts of thèse 
certificates of stock, but they were indorsed "Robert S. Hynes" 
in blank, and Hynes said they were the first certificates of stock he 
ever owned. It is beyond dispute that the new bank building in 
which Curtice says this transaction occurred was not then in exist- 
ence, and was not for nearly two years thereafter. This conversa- 
tion and transaction could not, therefore, hâve taken place in that 
building in the spring of 1888. Did it take place in that building 
at ail? The admitted — or at least established — facts preclude the 
possibility of it. Curtice, according to his own statement, never 
made any other loan to the bank but that one, and it was paid oflf, 
as shown by him, about a year later. This payment was made 
before the new bank building had been constructed. But, if such 
were not true, the predicate for any such conversation passed away 
when the first loan was made. The purpose, says Curtice, of inter- 
viewing Judge Turner vvas to see if he advocated the bank taking 
the loan; and if the loan was made in the spring of 1888 and no 
other loan was ever made to the bank, there was no occasion after- 
wards for any such interview, either in that building or in any other 
building. Curtice assigned no other purpose for the interview than 
to ascertain whether or not Judge Turner advocated the bank ac- 
cepting the loan. Moreover, the purpose for which this interview 
was had was a matter purely of bank policy, and entirely within 
the province of Hynes, and entirely beyond the established course 
of action of Judge Turner. It is shown that Hynes, without con- 
sultation with any of the ofïicers of the bank, was accustomed to 
exercise at ail times the power of receiving deposits, whether they 
bore interest or not; and that it was agreed, when Judge Turner 
became interested in the bank and accepted its presidency, that he 
should not be annoyed with the détails of the bank, and that in 
point of fact he never was ; that his real connection with the bank 
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)Vas to préside over its direetdrs' and stockholders' meetings, and 
td sign such documents as thè président of the bank, by the nature 
of his office, was required to exécute; and this is shown to hâve 
beett dpne wholly, if net always, at the instance of his son and law 
partnet, Jesse Turner, Jr., who was an active director and a member 
of its boàrd of discount or executive committee. It is shown, too, 
that there never was a desk iri the directors' room at any time, and 
that Judge Turner was iiever known by the présent cashier, Mr. 
Pernot, who has been a trusted employé in the bank since it was 
founded, or by his son, or by Mr. Moore, also a director and a 
member of the executive committee of the bank, to be in that room 
at any time except at stockholders' or directors' meetings. He is 
not shown to hâve ever transacted any other bank business there, 
or to hâve had anything to do with the détails or daily transactions 
of the business of the bank. His name and character was what 
the bank wanted and got, and not his active services. His âge for- 
bade the latter. The statement of Curtice, in the absence of a 
knowledge of the powers and' duties. of Hynes and of Judge Turner, 
and of the habits and life of the latter, and his real relations with 
the bank, is plausible in some respects, while not so in others. An 
inexperienced cashier, exercising' limited powers and discrétion, 
might very well be supposed to consult the président of the bank, 
if convenient, but more properly the executive committee or board 
of directors, before taking deposits bearing interest at 8 per cent. 
Such a stàtertient might well be considered consistent with business 
expérience. But Hynes was not an inexperienced cashier. He 
founded the bank. He had the active management of it from its 
organizatioh. He was, iii fact, the manager of the bank, himself 
a large stockholder, consulting no one as to the gênerai run of its 
business, but no doubt referring important loans and other matters 
to the executive committee of boafd of directors. He was never 
known to refer such a matter to Judge Turftèr. He knew Judge 
Turner had nothing to do with that part of the bank's business. 
Nor is it shown, either by practice or express authority, that Judge 
Turner was ever empoÂvered tb perform any such duty or exercise 
àny such power, while it was the- Constant practice of Hynes ; and 
ît must be inferred that it was with the knowledge of the bank to 
do without Consulting any one; tbe very thing about which Curtice 
says he went tô consult Judge Turner. Again, just why Curtice 
should hâve followed Hynes inlo a private room where Hynes had 
gone, with his knowledge, to consult Judge Turner upon a ques- 
tion of bank' policy, viz. aS to whether the bank should take the 
Idan, and where the consultation, when had, as Curtice says, was a 
"liitle aside," where he did not hear it, is not clear, nor entirely 
consistent with common propriety or business expérience. Just 
why Hynes himself, a borrower at that time, should of his own ac- 
cord pledge bis own bank stock to secure a loan for the bank, is 
out of thè usual expérience of business mon, and no reason is given 
by Curtice why he did not call upon the bank for security, instead 
of Hynes personally. But, if Hynes chose to do that, it was a mat- 
ter about which there was no occasion for Consultation with Judge 
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Turner, as the bank could not hâve been injured by Hynes pledg- 
ing his own bank stock to secure the loan to the bank. Nor does 
Curtice say that the interview was had in order to consult Judge 
Turner about the collatéral, or about the question of the loan of 
Hynes. Turner had no concern in that. Nor does it appear that 
Judge Turner was advised at the time that Curtice had made a Per- 
sonal loan to Hynes. So that, on the whole, there is much more 
reason to say that, if the statement of Curtice is not incredible and 
unreasonable, it is at least out of the ordinary course of conduct and 
inconsistent with business expérience. To this it may be added 
that the stock book shows that in the spring of 1888, when Curtice 
says this loan was made, Hynes had only one certificate for $10,000, 
and two smaller certiiicates, in the aggregate amounting to $2,750. 
Indeed, the stock book shows that the first time Hynes owned stock 
certificates which, either singly or any two or more of which in 
the aggregate, approximated $5,000, was in February, 1890, when 
he had issued to him certificate numbered 65, for 400 shares ($10,- 
000), No. 66, for 160 shares ($4,000), and No. 67, for 40 shares 
($1,000), the last two certificates aggregating $5,000, which is the 
sum Curtice claimed was pledged to him as collatéral in the spring 
of 1888. Those certificates were issued to Hynes about a year after 
the bank had paid Curtice the $3,000 loan made in the spring of 
1888, and also about a year after Hynes had renewed his loan, and 
increased it to $5,000. Curtice also stated that the certificates of 
shares which he held as collatéral were indorsed to him in blank, 
but the stock book and the agreed statement of facts both show that 
no stock certificates ever issued to Hynes were signed in blank by 
him except No. 124, for 160 shares, issued on the 20th of Septem- 
ber, 1892, and the stock certificates numbered 106, 108, and 133, 
neither of which had been issued in February, 1890. So that it is 
quite clear that neither of certificates 65, 66, nor dj was ever 
pledged to Curtice. It may be noted hère that it was in February, 
1890, that the bank stock was increased from $50,000 to $90,000. 
It is also absolutely certain, from the facts stated, that Curtice did 
not hold $5,000 of Hynes' stock either in 1888 or 1889, for the rea- 
sons that Hynes had no certificates approximating $5,000 in amount 
during thèse years, and those he did hold were never assigned, in 
blank or otherwise. It is useless to consider this branch of the sub- 
ject further. In the opinion of the court the interview testified to 
by Curtice as having taken place in the spring of 1888 in the di- 
rectors' room of the new bank building did not occur at that time, 
or at any other time ; and, if the transaction itself occurred between 
himself and Hynes, the évidence wholly fails to show that any one 
except Curtice and Hynes knew of it before or up to the death of 
Hynes. If they knew of it, the testimony of Curtice to that effëct 
would not be compétent to bind the administrator of Hynes, nor 
was Hynes' knowledge binding on the bank. I also conclude that 
if Curtice's testimony is true in this that the stock he held was as- 
signed to him by Hynes in blank (and for the purposes of this case 
his testimony in that regard must be taken as true), that he never 
held any stock up to July 15, 1891, for no stock of Hynes issued 
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prier tp that date was ever assignée! in blank at any time, and the 
stock ciiicefed itself so shows, and it is so agreed in the stipulation 

fiied. '::'■;■'■ 

But the îjlàîntiff claims that in 1890 or 1891 he had another inter- 
view with Judge Turner, in which he imparted notice to Judge Tur- 
ner of Hynes' indebtedness to him, and that he held the bank stock 
of Hynes as collatéral. He says it occurred in this way: The 
bank, he says, had increased its capital stock, and Hynes had written 
to him to send in the old certificàtes he held, and get new ones for 
them; and later, \vhen he was in Yan Buren, Hynes requested him 
to retum the old certificàtes, and get new ones. On being asked, 
"Was that the time at which this certificate 108 was issued?" he an- 
swered: "I think the capital stock was increased the year before 
the date bf issue of certificate number 108. My impression is the 
change was made in 1890, and this certificate was probably issued 
and delivered tô him a year later, when the note became due again, 
as I usually took the notes from year to year; sometimes 14 
months." He then says, in substance, that he does not remember 
the circumstances under which certificate No. 108 was issued to him, 
or who was présent when it was done, but "I do remember an in- 
stance when ail the certificàtes I held were taken up on account of 
change in the bank's capital, and new certificàtes being issued by 
the corporation. When I was in Van Buren, Mr. Hynes told me, as 
he had written me, that he Would like to take up the certificàtes, and 
issue new ones, and requested me to corne to the bank, and he 
would issue new certificàtes. What deeply impressed this transac- 
tion on my mind was that when he opened the stock book of the 
bank I saw that Jesse Turner, Sr., had signed the certificàtes, as 
président, in blank, and I thought it an unusual proceeding. From 
the blanksi so signed, he filled out a certificate for me. Question. 
Who did? Answer. Capt. R. S. Hynes, and signed it himself as 
cashier." "Later," he says, "I was at Jesse Turner's office — ^Jesse 
Turner, Sr. I went to him as président of the bank, desiring him 
to see the stock issued to me, from the fact that it was just a little 
suspicions about the stock of the bank being filled out over his sig- 
nature in blank ; and I asked Jesse Turner, Sr., what he thought the 
stock was worth, and told him that they had been issued by Capt. 
Robert S. Hynes as collatéral for his indebtedness to me ; and he 
said he thought they were wbrth par. My. real object was in get- 
ting him to see stock filled out over his signature." Curtice says 
the blanks had been filled out at that time, and stock delivered to 
him as security ; that he does not know that the certificate referred 
to was No. 108, but that he had about $7,500 of stock at that time, 
and that Judge Turner was then président of the bank. He then 
says certificate 133 was not issued to him until March 15, 1894, 
which is the date the note now in controversy was executed, and 
that stock certificate 133 was intended to cover accrued interest then 
due on a former note, of which the présent note is a renewal ; and 
then détails the circumstances uhder which certificate 133 was given 
to him. On cross-examination, plaintiiï, when asked to state when 
it was he took the certificàtes above referred to up to Judge Turner, 
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and had the conversation about their value, and was asked how many 
certificates he then had, answered that he did not remember how 
many certificates he had; that the interview occurred either in the 
fall or summer of 1890, or, if in 1891, "in the early part of the sum- 
mer, or before the month of July" ; that no one was présent when 
he went to Judge Turner's office, and he found him sitting near his 
desk ; that he then held more than one certificate, but does not know 
whether he held over two. He also says that he surrendered cer- 
tificate 106, for $2,500, on July 17, 1895. This was before Hynes' 
death. Certificate No. 133, not having been issued until after the 
bank's debt was created, is eliminated from further considération. 
This leaves certificate No. 108, for 200 shares, — $5,000, — in issue. 
That certificate was not issued until July 16, 1891. It could not 
hâve been the certificate he presented to Judge Turner, because Cur- 
tice says his interview with Judge Turner took place in the fall or 
summer of 1890, or before July, 1891, and certificate 108 had no ex- 
istence at either of thèse dates. On February 15, 1890, the capital 
stock of the bank was increased to $90,000. On September 9, 1890, 
ail the old stock which Hynes held was called in, and the new cer- 
tificates issued to him in lieu thereof were as foUows: Certificate 
No. 65, 400 shares, $10,000; certificate No. 66, 160 shares, $4,000; 
certificate No. 67, 40 shares, $1,000; and it could not hâve been this 
stock that Curtice showed to Judge Turner, for three reasons, either 
of which is conclusive: (i) The stock which Curtice says he held 
was ail assigned to him in blank, but none of thèse certificates were 
ever assigned at any time by Hynes. (2) Curtice says he held at 
the time of the interview with Turner two certificates aggregating 
about $7,500. Certificate No. 67, for 40 shares, was assigned by 
Hynes to W. T. Morgan, as shown by the bank books, on January 
10, 1891. There were only two certificates remaining. Nos. 65 and 
66, and they aggregated $15,000, whereas Curtice said he held at 
that time two certificates aggregating only about $7,500, or perhaps 
they may hâve been $200 or $300, more or less. (3) Thèse certifi- 
cates were issued September 9, 1890, and in lieu of ail other stock 
held by Hynes. Curtice says his interview with Turner was a short 
time after the stock was issued, — perhaps a week; that he took it 
up to Turner, and asked him what it was worth, his real object be- 
ing, not to ascertain its value, but to let Turner see the stock, which 
he says had been filled out by Hynes upon blanks purporting to hâve 
been previously signed by Turner, which transaction he thought was 
irregular ; and that this interview took place in Turner's office over 
the bank. But Turner did not occupy the office over the bank until 
six weeks after that, or between the 25th of October or the ist of 
November, 1890. It is certain, therefore, that certificates of stock 
65, 66, and 67 were not shown by Curtice to Turner. But, if there 
were no certificates of Hynes then in existence, answering to the 
description of those he said he showed Judge Turner, and the ir- 
regularity of the certificates was the sole reason he had for going 
to see Judge Turner, it follows he did not hâve the interview at that 
time. 
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There lare many other facts in this record, established by testi- 
rnpny Which ià not controvefted, tending to show the falsity of the 
testimohy of Curtice, and to wl:hich I hâve not adverted. No one 
Can read hiis testimony, and compare it with the facts which appear 
on the face pf the stock book, including the canceled stock attached 
theretô, and then compare it with the stipulation on file, and the 
testimony of Jesse Turnèr, Jr., and Mr. Pernot, without being im- 
pressed Wth the beliéf that many things testified to by him can hâve 
no foundatioi^ in îâct/ It may be observed, if the alleged interview 
with Judge Tûrner was'in 1890, when Curtice says he saw the stock 
signed in tilaiik by Jùdge Turnér, then he certainly got ail the stock 
of one date, îor ail the stock of Hynes was reissued September 9, 
1890 ; and this stock, excèpt 40 shares, assigned to Morgan in Janu- 
ary, 1891, remained oùtstanding and unchanged in amount until call- 
ed in in July, 1891, and during thât period Hynes held no other 
stock. The çertificates issued to Hynes after the stock of the bank 
was increaséd'from $90,000 to $100,000, which increase occurred on 
the I5th of February, 1891, we:re as follows: Certificate No. 106, is- 
sued July 15, 1891, 100 shares, $2,500; certificate No. 107, issued 
July 15, 1891, 100 shares, $2,500; certificate No. 108, issued July 
16, 1891, 200 shares, $5,000; certificate No. 124, issued September 
20, 1891, 160 shares, $4,000. Curtice received as collatéral of this 
issue çertificates 106 and 108, as shbwn by Hynes' note now in con- 
troversy. I am satisfied, not only from Curtice's own évidence, but 
from facts appearing on the stock book, that he neither got thèse 
çertificates at the time they Were issued nor did he ever show theni 
tp Judge Turner. He was not in Van Buren in July, 1891, when 
they were issued. He says himself that the interview was before 
July, 1891 ; and, moreover, this stock was issued on dififerent dates, 
while this transaction with Hynes about this stock, as he states, ail 
occurred on the same day, and his interview with Judge Turner only 
a few days later. His debt, too, was for a larger amount than either 
of thèse çertificates of stock. It was $2,500 more than the largest 
certificate of stock, and ho rèason is assigned why, if the stock had 
been signed by Turner in blank, and was being filled out in the place 
of old stock formerly held by him, he did not hâve one pièce filled 
out to cover the entire debt, instead of having two pièces filled out, 
on dififerent dates, for amounts neither of which approximated the 
debt. I think it clear, therefore, that the second interview to which 
Curtice testifies as having been had with Judge Turner is not shown 
to haye occurred either in 1890 or 1891, and there is an absence of 
any évidence that the second interview was at a later period than 
July I, 1891. I conclude, therefore, from the facts, that this stock 
was never pledged until the I4th day of September, 1894, the day 
on which Hynes executed the note for $8,400. 

It is very difficult to see how the plaintiflf could be mistaken. 
simply, in many of his statements which are overcome by the prac- 
tically uncontroverted facts; and no more striking case can per- 
haps be found than this, indicating the care that should be given 
in considering the statements of a party with référence to interviews 
and transactions which he claims to hâve had with persons who are 
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dead. "Courts lend a very unwilling ear to the statements of what 
dead men had said." Lea v. Copper Co., 21 How. 504, 16 L. Ed. 
207. But, suppose it were true that Turner had the interviews with 
plaintiff, as testifîed to by the latter. How would that affect the 
bank ? As to Hynes, it is true that in the spring of 1888, ^yhen the 
original loans were made, if he pledged any stock, he knew it. But, 
so far as his personal loan and the pledge of hîs stock was con- 
cerned, it was not a bank transaction, nor was it within the province 
of his agency for the bank to pledge his own stock for a bank loan. 
He might hâve donc that of his own accord, and, if he did, it was a 
very unusual transaction. And, if he did pledge his stock for a loan 
to himself as well as a loan to the bank, he was not acting for the 
bank in pledging his stock, for the bank had no authority or power 
to pledge his stock. The bank did not control or hold his stock. 
It had no lien upon it at that time, and, if it had, it could not hâve 
pledged it. If, therefore, he pledged. his stock, it was his own act., 
and not that of the bank, and he was under no obligation to the 
bank to pledge it. He agreed to pledge it for his own loan before 
he ever saw Judge Turner, and when he did see him it was not about 
his Personal loan or the stock, but to ascertain whether he favored 
the bank taking the $3,000 loan from Curtice. Nor was this a mat- ' 
ter about which the président of the bank had anything to do. He 
had taken the presidency of the bank under an agreement that he 
should hâve nothing to do with its active management, and no one 
except Curtice ever knew him, so far as the proof shows, to hâve 
donc a single act pertaining to the management or control of the 
détails of the bank's business, except this one act, to which Curtice 
alone testifies. He was not a member of the executive committee, 
had nothing to do with taking deposits bearing interest, or making 
loans, or discounting paper, and it is not shown that he ever knew 
that Hynes ever owed the bank a dollar up to the day of his death. 
So far as Hynes' loan was concerned, it cannot be said to hâve been 
of any concern pro or con to the bank ; but, if it was, it was an act 
unfriendly to it, for it might be the bank would prefer that a man 
exercising as much control as Hynes did over the bank's business 
should be as much identified pecuniarily with its welfare as possible. 
Hynes' loan and his pledge of stock therefore must be held to hâve 
been his personal transaction, and the information his own informa- 
tion, in no sensé binding on the bank. I can but think thav if he did 
pledge the stock as Curtice said it was purposely concealed from the 
bank, for it is almost incredible that the présent cashier, Mr. Pernot, 
would not hâve known of it. He did not know it, and even after 
Hynes had pledged the stock by the note of September 14, 1894, he 
kept it from Pernot, and did not disclose the whereabouts of his 
stock when Pernot demanded it, and never did up to the day of his 
death. But even, if as stated, Turner and Hynes both knew that 
Hynes pledged the stock in 1888 to secure the bank loan of $3,000, 
that loan was paid in i88g, and presumably the stock released, for 
there is no évidence that Turner knew Hynes made a personal loan 
of $2,000 at the same time that the bank made its $3,000 loan. As- 
suming, therefore, that ail Curtice says about the interview of 1888 
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tQrfe.true, Ijapf of opinion it constituted no notice to the bank. The 
prinçipleioliaw is that notice to an agent, to be binding on a cor- 
poration, mn^jÊ come to the agent while acting in the Hne of his duty, 
or vvithin thescope of his agency, and relating to transactions in 
which the agent is engaged at'the time for the corporation. The 
same princii^e applies to the second interview when Curtice says he 
showed Turnter the stock, and inquired its value, and stated he held it 
as collatéral for the debt of Hynes, not with the view of ascertaining 
its value, but, as he says, to let Turner see the stock in order that his 
own suspicion of its irregularity might be allayed. Turner viras not 
then engaged in any duty of the bank. It was no part of his officiai 
business to tell Curtice the value of the bank stock, nor was he then 
or at any lime a member of the executive committee or discount 
board, nor tid he previously or subsequently take any part in ex- 
tending crédit to Hynes, or hâve any knowledge, so far as the proof 
shows, that the bank had extended crédit to Hynes. Notice to him, 
therefore, that Hynes had pledged his stock, did not bind the bank. 

Now, let us examine some of the authorities along thèse Unes. 

In Whitehead v. Wells, 29 Ark. 108, the court said : 

"Whether Whitehead had actual notice or not, — which, from the évidence, 
the Jury mlght well infer, — yet he is affiected with notice o( ail his agent 
knew In the Une of his duty or the scope of his powers." 

In Manufacturing Co. v. Rogers, 65 Am. Dec. 604, the suprême 
court of Georgia, by Lumpkin, J., said : 

"It should hâve been snbmltted to the jury to flnd, in the flrst place, 
whether or not the proof showed that Crockett acted as the agent of the 
Company in niaking the contract. If so, then ail he did and said in the exé- 
cution of his agency was admissible évidence, and bound his principal; 
otherwise it should hâve been excluded from thelr considération in making 
up thelr verdict." 

In Bank v. Savery, 82 N. Y. 307, Léonard was a director of the 
plaintifï bank. As a member of his firm, he had received notice that 
tbp note in çontroversy was aflfected by fraud. When the note be- 
C3kjxie the property of the bank, it was insisted that notice to Léonard 
was notice to the bank. The court said : 

"If the knowledge of the director was acquired in his officiai capacity, 
the bank also is présumée! to hâve it; but, if it was acquired as any private 
person might hâve acquired it, the banU is not chargeable. Léonard cornes 
wlthln the latter condition. The information which he had was not com- 
municated to hlm as a director, no.' did he acquire it while engaged in its 
business. It did not belong to the piaintiff, and there can be no presumption 
that it was communicated to it. In behalf of the bank he did no act concern- 
ing the note or Its purchase. The title to the note was perfect in the bank 
when its président perfected the bargain. Belying on that, the money of 
thé bank was paid. His knowledge, therefore, cannot operate to its préju- 
dice." 

In Bank v. Clark (N. Y. App.) 34 N. E. 909, the court said: 

"An offlcer's knowledge, derived as an indlvldual, and not while acting 
pfflcially for the bank, cannot operate to the préjudice of the latter. Bank v. 
Davis, 2 Hill, 461. • * * The rule may be stated generally to be that, 
where a director or an offleer has knowledge of material facts respecting a 
proposed transaction, whiCh his relations to It, as representlng the bank, bave 
given him, then, as it becomes his officiai duty to communlcate that knowl- 



CUKTICE V. CEAWFORD COUNTY BANK. 843 

edge to the bank, he wUl be presumed to hâve done so, and hls knowledge 
then will be imputed to the bank." 

In Cragie v. Hadley, 99 N. Y. 131, i N. E. 537, 52 Am. Rep. 9, the 
court said: 

"The gênerai rule Is well established that notice to an agent of a bank or 
other corporation, intrusted wlth the management of Its business, or of a 
particular branch of Its business, ia notice to the corporation in transactions 
conducted by said agent, acting for the corporation, within the scope of his 
authority, whether the knowledge of such agent was acquired in the course 
of the particular dealing or on some prior occasion." 

In Bank v. Cushman, 121 Mass. 490, the court said : 

"If the note is dlscounted by a bank, the mère fact that one of the direct- 
ors knew the fraud or illegality "would not prevent the bank from recovering; 
but if the director who bas such knowledge acts for the bank in discounting 
the note, his act is the act of the bank, and the bank is affected with his 
knowledge. A bank or other corporation can act only through its ofiicers or 
other agents. As in other cases of agencies, notice to the agent, in the 
course of the transaction in whlch he is acting for his principal, of facts 
afCecting the nature and character of the transaction, is constructive notice 
to the principal." 

See Hatch v. Ferguson, 66 Fed. 6y6. 

In Victor Gold & Silver Min. Co. v. National Bank of Republic, 49 
Pac. 828, the suprême court of Utah held : 

"The agent cannot act for himself and his principal as to anything with re- 
spect to which thelr interests may vary. The reason is that self-interest may 
prevent him from the performance of the duties he owes his principal. 4 
Thomp. Corp. §§ 4630, 4657, 46S8; Claflln v. Bank, 25 N. Y. 293; Bank v. 
Gifford, 47 lowa, 575. When the officer is acting partly for himself and 
partly for the corporation, a notice to him does not afCect the corporation. 
In section 4657, Thomp. Corp., the rule is stated: 'But it should be borne 
constantly Jn mind that the cases where a notice to the président or any 
oiHcer of a corporation will affect the corporation are cases where such prési- 
dent or offlcer ia acting esclusively for the corporation. In cases where they 
are acting partly for the corporation and partly for themselves, a notice to 
them does not aflfect the corporation, because the fact that thelr personal in- 
terest Is opposed to that of the corporation may Induce them to withhold 
the information thus communlcated from the directors, or from the appropri- 
ate corporate officer. In receiving a communication under such circumstan- 
ces the président or other officer is held not to represent the corporation, 
but to represent himself only.' " 

In Exchange Nat. Bank of Spokane v. Bank of Little Rock, 7 C. 
C. A. III, 58 Fed. 140, 22 L,. R. A. 686, the Bank of Little Rock 
provided a clerk, whose duty it was to prépare exchange for the 
cashier's signature. This clerk drew a draft for $25 to his own or- 
der, and procured the cashier's signature thereto, pretending that 
he wished to make a remittance of that amount. He raised the or- 
der to $2,500, and discounted it. It was held by the court that the 
Bank of Little Rock was not liable on the draft, assigning as a rea- 
son that when the forgery occurred the clerk was not acting for the 
bank, but acting for himself, and because the purchase of the draft 
was complète, he being the owner of it when the forgery was commit- 
ted. This case illustrâtes in the strongest light the principle that, in 
order to bind the bank, the agent must, at the time the notice cornes 
to him, be acting for the bank. 
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In Bank v.'Sneed (Tenn. Sup.) 36 S. W. 716, the suprême court of 
Tennessee held that : 

"A baak will nat be eljargecl wlth notice of the Insanlty of an accommoda- 
tion Indorser on a reneWal note accepted by It because at that time the 
président of the banii:, who was a member of the discount commlttee whlch 
passed on the note, knew of such llisanlty, he not having been présent with 
the commlttee when the new note -was taken and the old note extinguished, 
and not hiaving had knowledge of the transaction tlll the day after it was 
consummated." 

"Notice to the président of a bank by the maker of a note that It was pro- 
cured by fraud, and without considération, and wlll not be paid, is not notice 
to the bank, and will not make it liable for subsequently discounting the 
note, when such notice was not glven to the président in his officiai capacity, 
nor at the bank, nor with any référence to the bank's business." Bank v. 
Plerce (Wash.) 33 Pac. 972, 36 Am. St. Kep. 174. 

In Geiiimell v. Davis (Md.) 23 Atl. 1032, a contest arose between 
the North Branch Company, of which Brydon was président, and 
Davis & Co., as first pledgee, and Mrs. Brydon, as second pledgee, 
over dividends on Brydon's stock, which had been pledged to the 
parties above stated; and it was insisted in that case that Brydon, 
being the président of the North Branch Company, and having as- 
signed his stock, the company had knowledge thereof. The court 
of appeals of Maryland said : 

"Though Brydon, who was the président of the North Branch Company, 
knew of the transfer to Davis & Co. and to Mrs. Brydon, because he made 
them, his knowledge thus acquired was not blnding on the company, he not 
then being engaged in the business of the company, and not acting in his 
capacity of président." 

It appeared in Mathis v. Pridham (Tex. Civ. App.) 20 S. W. 1015, 
1016, 1024, that : 

"The président of a bank which was a créditer of the corporation had 
been inf ormed by the promoters of the corporation, who were trylng to sel! 
hlm stock individually, that the stock was being taken at less than par. 
This was a month or two prier to the tlme the bank extended its crédit to 
the corporation, and It waa not shown that such crédit was extended through 
thé agency of the président. JSelâ, that the évidence was not sufflcient to 
charge the bank with notice of the manher of Issuing the stock." Seld, fur- 
ther: "Though parties hâve been inf ormed of the issuance of stock below par 
by a corporation, such Information has not the characteristlcs of notice in 
law, unless the transaction to be affiected thereby toob place under such 
çlrcumstances as would lead to the reasonable conclusion that the fact re- 
ported was slîilL remembered." 

In Bank v. Christopher, 40 N. J. Law^ 435, it is held : 

"A bank discounting a note bef ore Its maturity is not chargeable with the 
knowledge of illegallty or want of considération acquired by one of itS direct- 
ors in other than his officiai capacity, such dlrector not having acted with 
the board in maklng the discount. (2) A director ofCerlng a note, of which 
hè Is owner, tç the bank, of which he Is a director, for discount is regarded 
in the transaction as a stranger, and tbe bank is not chargeable with the 
knowledge of such director of an Infirmity or dèfect in the considération of 
the note." 

The diligence of counsel has been rewarded by the discovery of 
many other cases cited for the aid of the court, some of which are 
not accessible, : ^nd others throw more or less light upon the ques- 
tions involved. Those to which I hâve referred are ample to estab- 
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lish the doctrine announced, and are in harmony with the great 

weight of authority. Nor do I think they are irreconcilably in conflict 
with the cases cited by the counsel for the complainant, which the 
court is of the opinion are not applicable to the facts in the case at 
bar. I conclude, therefore, that the lien created by the pledge to the 
plaintif! cannot prevail over that of the bank. 

It was urged at the hearing that the bank had waived its lien. In 
the examination of the case the court has not overlooked that conten- 
tion, but the court is of the opinion that no facts found in this case 
raise the question of estoppel or a waiver. The plaintifï has not been 
misled by any action of the bank, and the bank did not waive the lien 
given to it by statute by endeavoring to make its debts more secure 
by getting the certificates of stock issued to Hynes into its own pos- 
session. 



MANSHIP et al. v. NEW SOUTH BUILDING & LOAN ASS'N et al. 

(Circuit Court, S. D. Mississippi. July 27, 1901.) 

1. Building and Loan Associations — Ohoanization— Louisiana Statutes. 

A building and loan association may be organized under the gênerai 
Incorporation statute of Loulsiana, which authorizes the formation 
of corporations for the purposes enumerated (Rev. St. § 683), "and gen- 
erally for ail works of public utility and advantage," and may assume 
and exercise the powers usually incident to such associations, and its 
contracts with its members are govemed by the law applicable gen- 
erally to such contracts. 

t, SaME— POWBBS— BORROWING MoNKY. 

The fact that a building and loan association assumes by its char- 
ter, and exercises, the power to borrow money and exécute notes there- 
îor, or to issue différent classes of stock, does not affect its character 
as a building and loan association; such powers being within those it 
may properly exercise, in the absence of any statutory restriction. 

8. Samb — BoBKOWiNQ Mbmbbbs— EsTOPPBL TO Dent Charactbb op Associa- 
tion. 

One who deals with a corporation as a building and loan association, 
becomlng a stockholder and a borrower from it, is estopped to deny Its 
character as such an association to avold liabillty on his contract : 

L Samb— CoNSTKDCTioN dp Costkact — Usubt. 

A borrowing member of a building and loan association sustains a 
dual relation to the association, as an investor in and borrower from 
the same, and where he Is of fuU âge and compos mentis a Court is 
not justlfied tn arbitrarlly applying premiums and stock paymëntis to 
the liquidation of his debt, contrary to the terms of his contract, nor in 
arbitrarlly combinlng premiums and Interest charges in order to con- 
stitute usury, ignoring the plan upon which such associations are con- 
ducted and the relations between the parties with référence thereto, 
and treating such relations as those simply of borrower and lender. 

I. Baue — Oharging Fixbd Premiums — Legalitt. 

The fact that the premlum chargea by a building and loan associa- 
tion from borrowing members is fixed by its by-laws, and is uniform 
in ail cases, Instead of by compétitive bidding in each case, does not 
authorize such premlum to be treated as interest, for the purpose of 
rendering the contract usurlous, in the absence of any goveming stat- 
ute. Uniform premiums are in fact more équitable, as between the 
borrowing members, than those determined in eacb case by the nece» 
Bitles ot the borrower. 
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9^ BAun-^k^-GoymsiSQ Costbaots— Dbsionatbd Placb ;0y; Pbbfohmancb. 
where the Dy-laws of a building and loan association provide that 
ail money due f rom members pf tlié association, or from it to the mem- 
bers, sliall be payable at its home office, in tlie state where it is organ- 
Ized, and ail its contracts contain slmilar provisions, sucli contracta 
are solvable in the state of the home oflace, and govemed by its laws, 
although notes and mortgages glven by borrowing members may be 
exeçpted In other states, and such members are permitted for their 
OTrfi convenlence to make payments to local agents appointed by the 
association, who are, for the purpose of receivlng and forwarding such 
payments, made by, the by-laws the algents of the members. 

7. KfDBB4.i. Courts— FoiiLOWiNG Statk Décisions— Questions op General 

Law, 

What law governs a contract between a building and loan associa- 
tion and a borrowing member, where the member résides in another 
.state, and the mortgaged property is there situated, and whether such 
contract is usurious, when that dépends upon whether it is solvable 
under the laws of that state or those of the state in which the associa- 
tion is domiclled, are questions of gênerai commercial law, upon which 
a fédéral court is not bound to foUow the décisions of the courts of 
the state, but is govemed by those of the superior fédéral courts.i 

8. CoRPOBATiONS— Insolvbncy — Settlbmbnt with Stockholders. 

Where the affairs of an insolvent building and loan association are 
to be wound up in a fédéral court in the state of its domicile, the 
rule adopted by that court for aceounting and settlement between the 
receiver of the corporation and its borrowing stockholders will be fol- 
lowed by a fédéral court of another district, which bas appointed an 
ancillary receiver. 

In Equity. Suit against an insolvent building and loan associa- 
tion by a borrowing stockholder, and cross bill by receiver for fore- 
closure of mortgage. 

Sterling & Harris and Frank Johnston, for complainants. 
Denegre, Blair & Denegre and J. S. Sexton, for défendants. 

NILES, District Judge. Complainants herein filed a bill against 
the New South Building & Loan Association, Johnston Armstrong, 
receiver therefor, and Jules A. Blanc, trustée in a certain deed of 
trust hereinafter referred to, and alleged, among other things, that 
Luther Manship and his wife, Belmont P. Manship, borrowed from 
said association the sum of $i,ooo on the 7th day of December, 1894, 
and that in order to secure the same they executed a deed of trust 
of that date to said Jules A. Blanc as trustée to secure said asso- 
ciation in the sum of money so borrowed upon real estate situated 
in the city of Jackson, Miss. They further alleged that said loan 
was "evidenced by the joint promissory note of Luther Manship 

and Belmont P. Manship, payable on the — day of October, 

1906, to the order of said association, at its office in the city of New 
Orléans, La."; that said association is a nonresident of this state, 

and that on the day of , 1899, it was placed in the 

hands of Johnston Armstrong as receiver of the United States cir- 
cuit court for the Eastern district of Louisiana, and that later said 
receiver was appointed in ancillary proceedings had in the United 
States circuit court for the Southern district of Mississippi; that 

1 State laws as rules of décision, see notes to Griffin v. Wheel Co., 9 
C. C. A. 548; Wllson v. Perrin, 11 0. 0. A. 71, and Hill v. Hite, 29 G. G. A. 
553. 
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said Armstrong was about to make an attempt to collect the sum 
of money so borrowed, with a lot of usurious interest and extor- 
tionate charges claimed to be due by him, and that he insisted upon 
the payment of "interest," "dues," and "premiura," ail of which are 
synonymous and aggregated 12 per cent, interest to start with and 
a correspondingly increasing ratio as each payment was made by 
complainants ; that the contract entered into between the parties 
was usurious, because "it reserves 6 per cent, per annum interest 
and 6 per cent, per annum fixed premium," and that the term "pre- 
mium" is used merely as a disguise for the word "interest," and 
that the whole is in excess of the 10 per cent, maximum allowed 
by the law of the state of Mississippi; that the contract "was made 
at Jackson, Miss., between complainants and the agent of the de- 
fendant association, and the amount of the loan so paid to com- 
plainants at Jackson, Miss., and it was the express agreement and 
understanding of ail the parties to the transaction, at the time of 
making it, that said contract was to be performed by complainants 
making certain monthly payments to the local agent of said défend- 
ant association at Jackson, Miss., and that, as a matter of fact, it 
was never intended that said note should be paid at New Orléans, 
or at any other place than at Jackson, Miss." ; that said association 
"was engaged in the ostensible business of a building and loan asso- 
ciation, which served as a cloak for its nefarious opérations and 
practice of usury in the state of Mississippi," and that, as a matter 
of fact, it was not a building and loan association at ail, but "wa& 
simply a money-lending concern, using the guise of a building and 
loan association, with complicated and intricate form of contract, 
merely to hide its illégal and shady transactions, and that none ex- 
cept holders of the guaranty stock were allowed to hâve any voice 
at ail in the management of the afifairs of said corporation, and 
that, as borrowers, complainants were not members of a building 
and loan association, but debtors to a lot of money sharks, and 
that none of the benefits of a bona fide building and loan associa- 
tion could possibly inure to them from their membership in this 
concern" ; that the by-laws of the association were made a part of 
the contract of loan, and that the premiums charged were fixed 
therein without législative authority therefor, and that said pre- 
miums were therefore illégal, and were in fact interest. Complain- 
ants further alleged their willingness to do equity in the premises, 
and ofifered to pay into court "whatever amount that may seem 
right to the court that they should pay," and that said receiver 
threatened to foreclose said mortgage and thereby collect a lot of 
illégal charges, and that said mortgage constituted a cloud upon 
the title of complainants. Wherefore complainants ask that said 
receiver be restrained "from attempting to foreclose the mortgage 
on said property of complainants until the matter has been fuUy 
inquired into and adjudicated by this court." 

The défendants answered said bill, denying the allégations that 
the contract was usurious, and that the words "interest" and "pre- 
mium" were synonymous, and in fact denied that there was any 
premium provided for in the contract between the parties. They 
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fùrther <îehîè3^ thaf saîd contract was made at Jackson, Mîss., and 
alleg;e4 that, -while the note and mortgage were executed in Jackson, 
Miss., îtMvats donc, for the convenience of the said Luther Manship 
and his 'vrife, aiid denied thât there was any understanding that said 
contract was to be pferformed by corhplainants making certain 
monthly payments to the local agent 6f said association at Jackson, 
Miss., and that as a matter of fact it was never intended that 
said note should be paîd in New Orléans, or at any other place 
than at Jackson, Miss., and stated that, "in référence to the alléga- 
tions a? to payments made at Jackson, Miss., défendants say, as a 
matter of convenience to local borrôwers at Jackson, Miss., they 
were aUowed to make their payments to one George Green, and such 
pàyrriënts as were made by Luther and B. P. Manship on said loan 
were niaye to him, but that it was expressly agreed by the parties 
that such" payments were made to such party as the agent of the 
said Luther and Belmont P. Manship, and not as the agent of the 
défendant association." Section 5 of article 3 of the by-laws of the 
défendant association is expressly made a part of the contract be- 
tween the said Luther and B. P. Manship and the said défendant 
association, and expressly provides that "ail money due from mem- 
bers to the association or from it to the members shall be pay- 
able at the home ofifice in New Orléans, La." The défendants de- 
nied ail allégations to the eflfect that the New South Building & 
Loan Association was anything more or less than a regular build- 
ing and- loan association, and that it was "using the guise of a build- 
ing and loan association to hide its illégal and shady transactions" 
by which usury was extorted from the people of Mississippi, and 
denied "tbat a fixed premium, which, added to the rate of interest 
charged in a building and loan contract, exceeds the légal rate of 
interest charged or permitted to be charged in Mississippi, neces- 
safily makes such contract with a Mississippian usurious." 

The défendant JohnstOn Armstrbng, receiver, made his answer 
a cross bill against the complainants, àlleging that he was a citizen 
of Louisiana, and that said association was likewise a citizen of that 
statè; that it was organized as a building and loan association un- 
der and by virtue of thei gênerai arid spécial laws of that state, and 
that subséquent to its organization it adopted certain by-laws; that 
during the active operatiOfa of said association said Belmont P. 
Manship made a written application for membership therein and 
siabscribed for tèn shares ôf the stock of said association, and that 
she was admitted into membership in said association "subject to 
ail the conditions and limitations eôhtaihed in the charter and by- 
laws of said association"; that subséquent thereto she made ap- 
plication in writing for a loan, which application was accepted ; that 
she and her husbahd, Luther Manship, executed the note and deed 
of 'trust referred to in complainants' bill. The complainant in said 
cross bill further alleged that said New South Building & Loan As- 
sociation becanie insolvent in June, 1899, and that it became im- 
possible and impracticable for it to further carry on its business; 
that one of thé stockholders filed à bill in the circuit court of the 
United States for the Fifth circuit and Eastern district of Louisiana, 
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praying that a receiver be appointed to take charge of said asso- 
ciation and wind up its affairs ; that service on said bill was ac- 
cepted by said association, and upon présentation of the same to 
the Honorable Don A. Pardee, circuit judge in and for said Fifth 
circuit, he (the said Johnston Armstrong) was duly appointed re- 
ceiver of the association; that he had quaUfied as such under the 
original order appointing him, and by proper ancillary proceedings 
he was likewise appointed receiver by the United States circuit 
court for ail of the districts of Louisiana, Mississippi, Georgia, and 
Florida, and that he was proceeding to administer the estate in 
each of said states, subject to the direction of the courts which had 
appointed him; that upon taking charge of the property and af- 
fairs of said association he found that it was necessary to seek the 
direction of the court appointing him, in order that there miglit be 
a homogeneous, uniform, and équitable administration of the afïairs 
of said association throughout the states wherein he had been ap- 
pointed receiver, and he applied to the court of primary jurisdic- 
tion, which was presided over by the Honorable Charles Parlange, 
United States district judge for the Eastern district of Louisiana, 
for directions in the premises; that such application was referred 
to the Honorable E. B. Kruttschnitt as master and commissioner 
in chancery, who, after a thorough investigation into the afïairs of 
said association, "submitted his findings and recommendations in 
the premises to the court appointing him"; that said report was 
excepted to, but was confirmed by the court appointing him ; that 
an order was made by said court directing said receiver as to the 
method of settlement to be made with ail of the borrowing mem- 
bers of said association; that he had been directed to sue in ail 
cases where such method of settlement was rejected; that'he had 
notified complainants of this method of settlement, and that they 
declined to be bound thereby, and he therefore asked by lys cross 
bill that défendants thereto be required to settle according to the 
method of settlement which the receiver was directed to make in the 
premises, and that the deed of trust given by the said Luther and 
Belmont P. Manship be foreclosed. The receiver filed as exhibits 
to his cross bill the charter and by-laws of said association, the ap- 
plication for membership, certificate of stock issued thereon, the 
note and deed of trust executed by said Luther and Belmont P. 
Manship, a copy of the original bill under which he was appointed 
receiver and the order thereon, the report of the master and com- 
missioner in chancery and the order of the court thereon, and asked 
that each be taken and considered as a part of his cross bill. 

Complainants in the original bill answered said cross bill, and filed 
an amended bill, which was in turn answered by the défendants to 
the original bill; the principal points urged in said amended bill 
being a répétition of the original bill, with the further allégation that 
the défendant association, while a solvent, going concern, had bor- 
rowed the sum of $137,000 to loan to prospective borrowers, and 
that, "as borrowing money to loan is no part of the functions of a 
building and loan association," complainants allège that said associa- 
tion was organized as a money-lending concern, pure and simple, 
110 F.— 54 
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and, if such corporations are building and loan associations, then any 
body of men can organize, secure a charter, call themselves a build- 
ing and loan association, lend money at usurious rates of interest, 
and by issuing stock in said association escape the usury laws in the 
various states in which they do business. It is further alleged in 
said amended bill that the issuance of stock by the said association 
and taking stock subscriptions were merely fictions to cover the 
usurious character of the transaction, and that ail payments made by 
complainants in the original bill, whether upon stock or otherwise, 
should be credited on the $i,ooo originally borrowed, and that said 
complainants ought not to be held or considered as members of a 
building and loan association at ail, because of their want of authority 
to participate in its afifairs, and that said association had no authority 
to issue the class of stock issued to complainants, or to issue stock 
at ail, for that matter. The equities of the amended bill are ail de- 
nied, and thus the parties reached an issue. 

The proof submitted in the case shows that said association -nego- 
tiated $137,000 of its bonds, and that the money realized from the 
sale of said bonds, together with other money in the "loan fund" 
of the association, was loaned to borrowing members of said asso- 
ciation ; that there was a local board of said association at Jackson, 
Miss,, as provided for in the by-laws of said association, and that 
the appUcation for the loan made by Belmont P. Manship was ap- 
proved by said local board and forwarded to the home office at New 
Orléans, La., "whose duty it was to pass upon applications for loans, 
and to either reject or approve the same, in whole or in part, ac- 
cording to its judgment"; that, upon the approval of the applica- 
tion for said loan by the loan committee at the home office, the 
note and deed of trust were prepared by the gênerai attorney of the 
association at New Orléans, and a çheck was drawn by the prési- 
dent and treasurer of said association in favor of Belmont P. Man- 
ship on the bank in New Orléans, La., with which said association 
was then doing business. "Ail of thèse papers were then forwarded 
to T. J. Wharton, an attorney at law at Jackson, Miss., who was 
designated by said association to prépare the abstract of title to 
loans described in Exhibit E, and, ;upon the exécution by the said 
Belmont P. Manship of said note and deed of trust, said check was 
turned over to the said Belmont P. Manship by the said T. J. Whar- 
ton at Jackson, Miss." Ail payments ever made by the said Bel- 
mont P. Manship and her représentatives were made either to 
George Green or to Alexander Montgomery, at Jackson, Miss. 
Thèse parties were selected by the agent of the défendant associa- 
tion as the proper parties to receive said payments, and when so re- 
ceived they entered the same in the pass book furnished said Bel- 
mont P. Manship by the association, and in remitting said mopeys 
said Green and Montgomery reserved a commission of i or 2 per 
cent, for their trouble. Ail of the exhibits filed with the pleadings or 
évidence in the cause were admitted to be true. It was shown that 
the membei'ship of said association "consists of what are known 
as borrowing and investing members, — the borrowing members be- 
ing such as procured loans from said association, and the investing 
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members being those who invested in the stock thereof"; that the 
members of said association were scattered throughout the states of 
Georgia, Alabama, Louisiana, Mississippi, Virginia, Tennessee, and 
elsewhere; that since the appointment of the receiver he had pro- 
ceeded under the directions given by the decree made by Judge 
Parlange, which gave spécifie directions in référence to the method 
of settlement to be made by the borrowing members of said asso- 
ciation, and that he had collected something hke $200,000 from 
tlie borrowing members of said association on that basis, of which 
$35,000 had been paid by the borrowing members of the associa- 
tion in Mississippi, and about $111,000 had been paid by the bor- 
rowing members of the association in Louisiana; that, while said 
association was able to meet its outstanding bonds and scrip, it was 
unable to meet its obHgations to the members of said association, 
and was therefore insolvent; that a majority of the stock of said 
association is held by the investing members of said association; 
that notice of the method of settlement directed to be made by said 
Judge Parlange was mailed to Luther P. Manship, and was received 
by him in due course of time. 

The foregoing statement of the évidence is not intended to be 
exhaustive, but ail the évidence in the case has been duly consid- 
ered by the court, and that above mentioned, in connection with 
the pleadings and exhibits filed in said cause, constitutes the mate- 
rial portion of the évidence in the case. This case has been learn- 
edly and exhaustively presented by able counsel, who hâve filed 
elaborate briefs and made oral arguments on both sides of the ques- 
tion, and the labor of the court has been materially lessened there- 
by. In view of the fact that there are over 100 cases pending in 
the courts over which I préside in Mississippi, involving the same 
or kindred questions to those hère presented, I hâve tried to give 
the questions presented as thorough investigation as possible, and 
hâve concluded to présent my views thereon in writing. The ma- 
terial questions presented to the court may be put under the îol- 
lowing heads: First. Is the défendant a building and loan asso- 
ciation under the law, and are its contracts with its members to be 
treated as building and loan association contracts in determining 
the rights of the parties thereto? Second. Is the contract between 
the parties hereto usurious? Third. What method of settlement 
would be équitable and just to ail concerned? 

I think there is no question that the New South Building & Loan 
Association is a regular building and loan association, and that ail of 
its contracts with its members are to be dealt with as building and 
loan association contracts. This association was organized under 
and by virtue of the laws of the state of Louisiana. Under the laws 
of that state private corporations are organized principally under sec- 
tion 683 of the Revised Statutes. This section, after containing a 
gênerai enumeration of the purposes for which corporations are or- 
ganized, closes as foUows: "And generally for ail works of public 
utility and advantage." It has been held that the enumeration of the 
purposes for which corporations may be organized under this statute 
are exemplary and not exhaustive. See Glen v. Breard, 35 La. Ann. 
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875., Act No, 151 of the Acts and Resolutions of Louisiana of 1888, 
which was passed prior to the organization of the défendant associa- 
lion, specifically déclares "that the terms 'public utility ': and 'advan- 
tage' in ReVi St. § 683, and in ail acts amendatory thereof, be held 
to include in their meaning the objects and purposes of homestead or 
building associations, societies, and companies as now established in 
this State." In view of this déclaration of the législature, there 
can be no question that building and loan associations are authorized 
to be incorporated under the generallaw of Louisiana, and the plan 
of incorporation of the défendant association, as shown by the 
charter, seems to conform to the statutes of that state in respect 
thereto. 

The principal objections urged against treating the défendant asso- 
ciation as a building and loan association seem to be that under its 
charter and by-laws it is authorized to borrow money and to issue 
différent classes of stock, and it is specially urged that the power to 
borrow money and to issue guaranty and fixed-maturity stock, or, 
in other words, stock which matures at a definite period, are incon- 
sistent with the building and loan association plan, and that any asso- 
ciation embodying and exercising such powers is not a building and 
loan association at ail. I do not think that the power to borrow 
money and to issue difterent classes of stock, or the exercise of that 
power, deprives the défendant association of its character as a build- 
ing and loan association. The right of this association to issue its 
paper was raised in the case of William Gabier v. New South Build- 
ing & Loan Association, which was deeided by the court of appeals 
in the state of Louisiana on March zj, 1898, and in that case it was 
held: 

"A building and loan association îsllke any other corporation, and the 
powers, which are incident to cprporate' existence in other corporations, are 
Incident to (îorporatlojQS of the character of the défendant corporation. 
Ijllîe any other private corporation, bulldiEg associations may do ail acts 
that may be neoessary to enable them tô exercise the powers expressly 
conferred and to accomplish the ob^ect for which they are créa ted; and it 
is settled, In this country, at least, that in the absence of express restric- 
tions every private corporation has the power to borrow money or otherwlse 
incur debts." 

This case is expi^essly foUowed by the supretne court of Mississippi 
in the case ôf Hundermairk v. Association, 29 South. 528. In the 
latter case the question of the power of the association to borrow 
money was not raised, but its power to pass certain by-laws was 
raised, and that power had been upheld in the Gabier Case, in re- 
ferring to which Judge Terrai, speaking for the court, used the fol- 
lowing language : 

"We think it fitting and saf e to fôllow the opinion of one of thé superior 
courts of th« state, construing its own statutes. It Is aiso held in the same 
case that thèse identical by-laws are proper, necessary, and reasonable, and 
we concur in that conclusion." 

Thompson on Building and Loan Associations, in section 118, 
.States: 

"One of the objects of building and loan associations being to loan money, 
it is essential for the best returns upon the money that the association 
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keep loaned ail of Its ^vailable money, and, If there be not sufficicnt money 
in the treasury to pay withdrawals or meet the proper obligations 6f the 
association, it becomes necessary that the association resort to its borrow- 
ing powers." 

The same authority, in section 275, enters more fully into the sub- 
ject, and closes the discussion of the power of building and loan asso- 
ciations to borrow money with the foUowing statement: "This 
proposition is sustained by the weight of authority." In section 276 
the author shows that the same rule is recognized by the English 
authorities. 

In section 375 of Thornton & Blackledge on Building and Loan 
Associations, the authority of building and loan associations to bor- 
row money is clearly upheld, and it is there stated : 

"It Is likewise an equally well acknowledged rule that the rlght to con- 
tract debts carries with it the power to give negotiable notes or bills in pay- 
ment of or securlty for such debts." 

In the case of Cook v. Association (Ga.) 30 S. E. 912, it was object- 
ed that because "the charter in this case gave this association the 
power to sell or hypothecate securities," etc., such association was 
not a building and loan association, and entitled to the immunities 
and privilèges thereto ; but such view was rejected by the court. In 
view of the business carried on by building and loan associations in 
the United States, it seems impossible that such an objection as this 
ought to prevail, even in the absence of authorities on the subject. 

It is further insisted that a building and loan association has no 
power to issue différent classes of stock to its members, and that the 
principle of strict mutuality incident to building and loan associations 
prohibits any such exercise of power. It appears from the by-laws 
of the défendant association that it had the power to issue différent 
classes of stock, and it is therefore insisted that it is not a building 
and loan association. The stock issued in this particular case, as 
I understand it, was a class of stock known in building and loan 
parlance as "stock with a fixed maturîty." The décisions 6n the right 
of a building and loan association to issue stock of this character arc 
somewhat in conflict. In Investment Co. v. Alexander (C. C.) 96 
Fed. 870, Judge Simonton upheld a building and loan contract where 
the maturity of the contract was guarantied to be within ten years 
from its date, and was not dépendent upon the business or on the 
termination of the existence of the company. The same conclusion 
has been reached in several other décisions to which the attention of 
the court has been called, though in several cases it has been held 
that such fiixed maturity was only an estimate of the time of the ma- 
turity of the stock, and that, if the association had the funds to pay 
it at the time of such maturity without impairing its obligations to the 
other members of the association, then the member holding such 
stock had the right to demand the immédiate rédemption thereof in 
cash; otherwise, he must wait until the earnings of the association 
matured his stock. I am of the opinion that building and loan asso- 
ciations are not required to issue the same class of stock to every 
member of the same, and that it is not a prerequisite to the existence 
of a building and loan association that every stockholder therein 
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shall havè the same power as every other stockholder. I think that 
building and loan associations hâve a right to distribute their stock 
into such classes as will enable them to do business. That which is 
désirable for one might not be désirable for another, and, so long as 
the principle of mutuality obtains among the différent members of 
the différent classes into which the membership of the association is 
divided, I think the principle of mutuality is preserved. At any rate, 
and regardless of the correctness oi thèse conclusions, it is certainly 
true that complainants in this cause, having dealt with the défendant 
association as a building and loan association and having borrowed 
its money, are now estopped to deny the character of the association, 
its power to contract, or their liability to it. In the case of Leahy 
V. Association (Wis.) 76 N. W. 625, the court reached the conclusion, 
after fuU considération of the question, that after insolvency and dis- 
solution of the building and loan association holders of such stock 
or contracts were estopped from denying their validity or denying 
that they were members of the corporation under the obligation to 
share equally with its members in the loss of the concern. See, also, 
thp casefe of Gibson v. Association (111. Sup.) 48 N. E. 580, 39 L. R. A. 
202, and Johnson v. Association (Ala.) 28 South. 2, where it is held 
that a stockholder and borrower of a building and loan association is 
estopped from attacking the validity of certain classes of stock author- 
ized by the by-laws and issued at the time he became a subscriber. 
Seej also, Thomp. Bldg. Ass'ns (2d Ed.) p. 39, where it is stated : 

"In an action by a building association to foreclose a mortgage for the 
nonpayment of dues by the borrower, It wàs held that the défendant could 
not défend thé action on the ground that the association was a 'moneyed in- 
corporation,' 'wlthln the meanlng of the statute, and that its charter, as 
Buch, before the commencement of the suit, had become void from its fail- 
Ing to comply with the provisions of the gênerai statute, for it belongs to 
the State alone, by a proceeding for that purpose, to enforce the forfelture, 
and that the association, until by a Judicial sentence its charter was de- 
clared vold, was a corporation de facto, and that no private person, deaHng 
with It, could be permltted to say that it was not also a corporation de Jure." 

See Homestead Co., v. Linigan, 46 La. Ann. 11 18, 15 South. 369, 
see End. Bldg. Ass'ns (2d Ed.) § 544; Thomp. Corp., § 6021. 

In addition to the foregoing suggestions that the défendant asso- 
ciation, in my judgment, wàs organized in conformity to the law of 
the State where it is domiciled, and that, whether this is true or not, 
complainants are estopped to raise any questions in respect thereto 
in this proceeding, said association, as before indicated, was treated 
as a building and loan association in the William Gabier Case, which 
is foUowed by the Hundermark Case ; and it was also so treated in 
the able report of the master in chancery made by Mr. Kruttschnitt 
in the case of Miles v. Association, and by Judge Parlange in passing 
upon said report and entering a decree confirming the same, which 
report and decree were offered in évidence in this case, m Fed. 
946. _ 

This brings me to the considération of the question of whether the 
contract between the parties hereto is usurious, the considération 
of v/hich involves the scope and character of building and loan con- 
tracts, and also the question of whether this is a Louisiana or Mis- 
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sissippi contract. I am of the opinion that the contract is not usuri- 
ous, and that it is a perfectly légal and valid contract. To enter at 
large upon the discussion of the principles upon which building and 
loan associations are founded would serve no useful purpose. It is 
enough to say that their contracta with their members hâve given rise 
to an enormous amount of litigation within the last few years, and 
some différence of opinion by the courts. I think a majority of the 
States of the Union recognize the validity of such contracts, and there 
is no doubt that the weight of authority is in favor of upholding what 
are known as building and loan contracts. Endlich, in his work on 
Building Associations, dévotes over 20 pages, commencing with page 
325 of his second édition, to a review of the various interprétations 
placed upon "the nature of loans or advancements in building and 
loan associations." Summing up the situation, this author, in section 
365, used the foUowing language: 

"An examination of the foregoing décisions would seem to justify the 
conclusion that the clear weight of judicial authority déclines to look upon 
the advancement between the building association and Its advanced members 
as constituting a loan, pure and simple." 

Hon. J. A. P. Campbell, chief justice of the suprême court of 
Mississippi, in delivering the opinion of the court in the case of Good- 
man V. Association, 71 Miss. 324, 325, 14 South. 147, uses this lan- 
guage on the subject of building and loan contracts : 

"The vital princlple of such associations, as known to us, Is compounding 
monthly receipts, whereby to produce astounding results for the mutual 
beneflt of ail concerned, and what Is called a fine (merely an agreed sum 
as liquidated damages) is Imposed for every default in payment, so as not 
to dérange the process of compounding, which must fail if there Is any 
want of payment as agreed, and failure of which would cause failure of 
the scheme. We see nothing -wrong In members of full âge and compos 
mentis mntually binding themselves to so beautiful a scheme for reciprocal 
advantage, and being held to the performance of what they hâve agreed." 

With this statement of the court I fully concur. Liberty to con- 
tract is one of the essential éléments of freedom, and one of the 
raost valuable rights incident to our institutions, and it is very difR- 
cult for me to see any reason in law or morals why a party desiring 
to become a member of a building and loan association may not do 
so, and if he desires that a part of his contributions shall be credited 
upon the amount borrowed by him, and that a part shall go to swell 
the loan fund of the association, to be loaned to his fellow members 
of the association, and in this way swell the profits and increase the 
value of his stock therein, and thereby hasten its maturity, I see no 
reason why he should not be permitted to do so, and why his contract 
might not be enforced according to his agreement ; and, f urther- 
more, I fail to understand what right the court, which may be called 
upon to enforce such contract, has to appropriate his stock payments 
or his payments of premiums in any other way than he agreed by his 
contract that they should be appropriated. In my opinion, the fail- 
ure to recognize the dual relation which a borrowing member of a 
building and loan association sustains to the association as an in- 
vestor in and a borrower from the same, and a further failure to 
recognize the rights of parties "of full âge and compos mentis," as 
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Jùdge G^lflpbèll puts it, to enter into contracts and be bound thereby, 
hâve been the fruitful source of the varions opinions of the courts 
of the country which hâve refused to recognize anything in the con- 
tract of a borrowing member from a building and loan association^ 
except a loan of money pure and simple. The arbitrary appropria- 
tion of premiums and stock payments to the liquidation of the debt 
of a borrowing member of a building and loàn association, or the 
arbitrary combining of premiums and interest charges in order to 
constitute usury in a contract which ïs plainly written and easily 
understood, in direct contravention of the undisputed terms of the 
contract, îs unjustifiable. 

I do ndt overlook the fact that sonie of the books and some of 
the courts hold that, when the premium is fixed by the association 
aiid not àscertained by public bidding for the loan, it is to be treated 
as interest and renders the contract usurious. You will fînd such a 
statement of the law in End. Bldg. Ass'ns (2d Ed.) § 409. In sup- 
port of this doctrine the author refers to Bâtes v. Association, 42 
Ohio St. 65s, which turned, doubtless, upon a statute pf the state of 
Ohio (section 2 of the Act of May, 5, 1868, as amended May 9, 1868), 
which reads : 

"Such corporation shall be authorized and empowered to levy, assess and 
collect from its members such sums of money, by rates of stated dues, fines, 
Interest on loans advanced, and premiums bld by members or depositors for 
the rlght of precedence In taklng loans, as the corporation by its by-lawa 
shall adopt" 65 Ohio Laws, p. 174, 

In this casé there was no compétitive bidding, and the court uses 
this language: 

"The premium named In the note Is tinllke the premium named in the stat- 
ute. It was not measured or àscertained by compétitive bidding amoug the 
members and depositors, as we nnderstand the statute to require." 

From the foregoing quotation it sêems to me clear that the case 
dôes not support the statement of the author. In section 364 of the 
same authority, the same case is quoted to support the position that : 

"The statute in Ohio is the exact measure of legitlmacy and biuding extent 
of tlie contract. Only undcr the statute can it be enforced, and only so far 
as Itls in accordance with the statute." 

The suprême court of Mississipipi followed the misleading statement 
of the law found in Endlich op Building. Associations in référence to 
the efifect of "fîxed premiums" upôn building and loan contracts in 
Sokoloski v. Association, 77 Miss. 164, 165, 26 §outh. 361, and that 
doctrine, though there is no similar statute to the one quoted from 
Ohio in this state, seems now to be tlioroughly established in Mis- 
sissippi; but I décline to follow the Sokoloski Case, and other cases 
following it, in this particular, because in my judgment the court in 
that case was misled by the statement of ah author who did not fînd 
any slipport for the doctrine announced by hira in the authority to 
which hç referred. In my judgment, when there is no législative 
prohibition, such as is found m Ohio, prefniums may be fixed by con- 
tract, just as interest may be fixèd thereby, and it seems to me cer- 
tain that, in view of the présent extent of building and loan association 
interests in the United States, fixed premiums are better calculated 
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to put ail the members of such associations on an equal footing than 
premiiims fixed by open bidding, where the amount of same would 
net be fixed upon any business basis, but would only be determined 
by the financial exigencies and necessities of those who might be 
bidding for the particular sum of money ofïered. In view of the 
facts of this case and subséquent findings herein, it was not necessary 
for me to enter into the discussion of this feature of the case ; but, 
as it was raised by the pleadings, I hâve concluded that it would be 
well enough to dispose of it. 

I now corne to the considération of whether the contract between 
the parties hereto is a L,ouisiana or a Mississippi contract. I think 
it clear that the contract is solvable in Louisiana, and that it is to 
be governed by the laws of Louisiana. It is true that it is alleged 
in the bill in this cause that the contract was made payable in Louisi- 
ana for the fraudulent purpose of evading the usury laws of the state 
of Mississippi; but this allégation is specifically denied, and not 
only does the proof fail to sustain it, but ail the circumstances sur- 
rounding the transaction seem to me to reach the opposite conclu- 
sion. This building association was organized in Louisiana, and its 
principal place of business was in New Orléans, La. It contemplated 
doing business in several states, in which the rates of interest vary 
in amount. The promoters of the organization and the officers of 
the same ail lived in the state of Louisiana, and it was just as natural 
as it was prudent for Louisiana to be selected as the place where 
such contracts were to be paid. It would hâve been remarkable, 
and something out of the ordinary course of business affairs, if some 
one place of payment had not been fixed, and if that one place had 
been fixed elsewhere than where the home office was located and 
officers of the association resided. Section 5 of article 3 of the by- 
laws of said association provides : 

"AU money due from members to the association, or from It to the mem- 
bers, shall be payable at the home office in New Orléans, La." 

The note given by Belmont P. Manship and Luther Manship on 
its face shows that it was payable to the défendant association "at 
their office in the city of New Orléans, La." The deed of trust given 
to secure the same recites the fact that said note is payable to the 
order of said New South Building & Loan Association at their office 
in the city of New Orléans, La. The subscription to stock signed 
by Belmont P. Manship provides: 

"Agents are not allowed to collect admission fées. Same must be (or- 
warded to the home office direct by the applicant; ail other payments to 
be made to the home office." 

It is true that it was provided by section 4, art. 8, of the by-laws 
of said association, that : 

"Members may, if they so désire, make monthly payments on stock to the 
local treasurer; but such local treasurer shall be deemed to be the agent of 
the members, and not of the association." 

It is further true that the évidence in this case shows that ail pay- 
ments made on this debt were made at Jackson, Miss., to parties 
selected by the défendant association to collect and remit the same. 
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I âm unable to see how this proves that the contract is a Mississippi 
coritract. To put themselves in an attitude to do business in com- 
pétition with local building and loan associations, it was necessary 
to make some arrangement for collections and remittances ; and the 
local arrangement so made was the simple outgrowth of the situation, 
and does not conflict with the gênerai provisions of the contract that 
the same should be solvable in the state of Louisiana. There can 
be no doubt that the contract between the parties hereto would be 
enforced as written in the state of Louisiana. See Homestead Co. 
V. lyinigan, 46 La. Ann. Il 18, 15 South. 370; Richard v. Association, 
49 La. Ann. 481, 21 South. 643. I believe it is admitted that the 
contract between the parties hereto would be enforced in Louisiana ; 
and it being, in my Judgment, a Louisiana contract, it should be en- 
forced els'pwhere. 

It is urged upon the court that the suprême court of Mississippi 
is committed to the doctrine that contracta similar to this are Missis- 
sippi coiitracts, and that this court should follow that court. The 
cases bf Sôkoloski v. Association and of Shannon v. Association, 30 
South. 51, are cited, and this court is urged to follow the same. The 
question, iri my judgment, is one of gênerai jurisprudence and com- 
mercial law, in respect to which the décision of the state court, how- 
ever much it may be respécted, is not binding upon this court, and 
cannot be followed when this court, in the exercise of an independent 
judgment, reaches a différent conclusion. The contention that féd- 
éral courts should follow state courts generally grows out of the 
provisions of the judiciary act found in Revised Statutes of the United 
States, § 721, which provides: 

"The laws of the several states, except trhere the constitution, treatles or 
statutes of the TJnlted States otherwlse requlre or provide, shall be regarded 
as rules of décision In trials at common law in the courts of the United 
States In cases where they apply." 

In Swift v. Tyson (decided in 1842) 16 Pet. i, 10 L. Ed. 865, the 
question involved was whether a pre-existing debt constituted such a 
valuable considération as to make a transférée of commercial paper 
a holder for value. The fédéral court disregarded the décision of 
the courts of last resort in the state of New York, in which the con- 
tract was made and became payable. Justice Story, in delivering 
the opinion of the court, used the foUowing language : 

"In the ordlnary use of language, It will hardly be contended that the 
décisions of the courts constitute laws. The laws of a state are usually 
understood to mean the rules and enactments promulgated by the législative 
authority thereof, or long-establlshed local customs havlng the force of laws. 
And we hâve not the sllghtest difflculty In holding that this section, upon its 
true intendment and construction, Is strlctly Umlted to local statutes and 
local usages of the character before stated, and does not extend to contracts 
and other Instruments of a commercial nature, the true interprétation and 
efEect whereof are to be sought; not In the décisions of local trlbunals, but 
in the gênerai prinelples and doctrines of commercial Jurisprudence." 

See, also, Oates v. Bank, 100 U. S. 239, 25 L. Ed. 580 ; Phipps v. 
Harding, 17 C. C. A. 203, 70 Fed. 469, 30 L. R. A. 513; Watson v. 
Tarpley, 18 How. 517, 15 L. Ed. 509; Brooklyn City & N. R. Co. 
V. National Bank of the Republic, 102 U. S. 14, 26 L. Ed. 61 ; Bank 
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of Edgefield v. Farmers' Co-op. Mfg. Co., 2 C. C. A. 637, 52 Fed. 
98; Butz V. City of Muscatine, 8 Wall. 575, 19 L. Ed. 490. 

The law of the place of performance of a contract is purely a com- 
mercial question, and the fédéral courts hâve disregarded the state 
courts on that question in the following cases: Hartford Fire Ins. 
Co. V. Chicago, M. & St. P. R. Co., 17 C. C. A. 62, 70 Fed. 201, 30 L. 
R. A. 193 ; Andruss v. Association, 36 C. C. A. 336, 94 Fed. 575 (re- 
ferred to hereafter in this opinion) ; Brower v. Insurance Co. (C. C.) 
86 Fed. 748; and Association v. Logan, 14 C. C. A. 133, 66 Fed. 827. 
I don't think it can be contended that the ruling of the suprême 
court of this state (Mississippi) in the Sokoloski Case, that a fixed 
premium rendered the contract usurious, or in the Shannon Case, 
that the contract in that case was a Mississippi contract, are founded 
upon any "rules or enactments promulgated by the législative au- 
thority of the state" or upon "long-established local customs having 
the force of laws." 

In the case of Brown v. Freeland, 34 Miss. 181, the court announces 
the rule applicable to cases similar to this in the following words : 

"When a contract Is made in oue country, to be performed In auother, the 
law présumes. In the absence of any other circumstance, that the parties 
contracted with référence to the place where it is to be performed; and tn 
that case the contract, as to its nature, construction, and validity, will be 
governed by the lex loci solutionis." 

On this subject see, also, the case of Bennett v. Association, 177 
Pa. 233, 35 Atl. 684, which seems directly in point ; Nickels v. Asso- 
ciation (Va.) 25 S. E. 8; Association v. Ashworth (Va.) 22 S. E. 
521 ; Association v. Vance, 27 S. E. 274, decided by the suprême 
court of South Carolina at the November term, 1896; Turner v. 
Association (S. C.) 27 S. E. 947 ; Loan Co. v. Cannon, 96 Tenn. 599, 
36 S. W. 386; Ware v. Investment Co., 29 S. E. 744, decided by the 
suprême court of Virginia, March 17, 1898. 

The foregoing décisions ail beat directly upon the question under 
considération, and are in conflict with the décision of the suprême 
court of Mississippi in the Shannon Case. There are three other 
décisions on the same subject, two of which hâve been rendered by 
the circuit court of appeals for this circuit, and one by the suprême 
court of the United States, which state the law as I understand it 
to be, and which I am bound to follow. The first case is that of 
Andruss v. Association, 36 C. C. A. 336, 94 Fed. 575, on appeal from 
the circuit court of the United States for the Northern district of 
Texas. That case arose on a bill in equity to foreclose a mortgage. 
The association was incorporated under the laws of New York, where 
it had its original office and headquarters. It had procured a per- 
mit from the secretary of the state of Texas to do business in that 
state, as it was required to do by the law of Texas. Andruss applied 
to said association for a loan, and 30 shares of stock of the associa- 
tion were issued to him. By the terms of his contract with the as- 
sociation Andruss was to pay $30 of the principal of the debt of 
$3,000, $12.50 interest, and $12.50 premium each month, until the 
maturity of his shares of stock should cancel his indebtedness. The 
by-laws of the association and deed of trust and bond executed by 
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Andruss ail provîded that his payments should be made to the secre- 
tary of the association at its domicile in New York. The défendant 
in this case pleaded usury and crédit for al! money which he had paid 
on accoùnt of subscription to stock in said association. Judge Shel- 
by, delivering the opinion of the court as to the law by which the 
loan contract was to be governed, and on the défense of usury, and 
on the claim of the borrower tô be credited with amounts paid on 
account of stock subscribed, said : 

"The debt which Is the subject of thls suit Is proved by a bond which 
is secured by a mortgage. The appellants, who are the obllgors of the bond 
and the mortgagors in the mortgage, are cltlzens of Texas. The appellee, 
who Is the obligée In the bond and the mortgagee In the mortgage, is a 
Nev York corporation. Both the bond and the mortgage are made payable 
at Oeneva, In the state of New York. The by-laws of the appellee corpora- 
tion proTÎde that ail payments shall be made to the secretary of the as- 
sociation at Geneva, N. Y. The appellee Is a building and loan association, 
organlzed pnrsuant to the statutes of the state of New York, and both the 
liond and the mortgage contain a stipulation that it is to be governed by 
the laws of that state. In view of ail thèse facts, we hold that the con- 
tracts in question are not usurlous. If they are valid under the laws of the 
state of New York, the place of performance. Andrew v. Pond, 13 Pet. 
C5-79, 10 L. Ed. 61; Association v. Logan, 14 C. 0. A. 133, 66 Fed. 827; 
Miller v. Tiffany, 1 Wall. 288, 17 L. Ed. 540; Sturdivant v. Bank, 9 C. C. A. 
256, 60 Ped. 780; Dugàn v. Lewis, 79 itex. 246, 14 S. W. 1024; Associa- 
tion V. Tinsley (Va.) 31 S. E. 508, WJille It is true, as claimed by ap- 
pellants, as a gênerai proposition, that contracts in New York for more 
than 6 per cent, interest are usurlous and void, yet an exception is 
made by statute of building and loan associations, or at least It is provîded 
that premitims for loans may be paid such associations without a violation 
of the usury laws. Thls statute prevents the contract between the parties 
from being usurlous under the gênerai statutes. Association v. Read, 93 
N. Y. 474. The clalm of the appellant, George W. Andruss, that he is 
entitled to crédit on his bond for borrowed money on account of the pay- 
ments he made on his subscription for stock, cannot be sustained. He was 
a subscrlber for stock In the association, and he was under contract to pay 
for it, just as any other stockholder." 

It will be observed in this connection that the défenses interposed 
in this case would hâve prevailed under the décisions of the suprême 
court of Texas, and that the fédéral court declined to follow the rul- 
ing of the state court in such cases. 

The case of Hieronymus v. Association (C. C.) ici Fed. 12, is as 
near the exact counterpart of the case in hand as it is possible to 
conceive. There is a bill for an accounting and a charge of usury 
and a prayer for cancellation, just as in this case. A party in Ala- 
bama borrowed money from a New York building and loan associa- 
tion, agreeing to pay the principal sum at the home office in New 
York City. He gave a mortgage on lands in the state of Alabama, 
and dealt with Clark, the local collector, just exactly as complainants 
did with Green and Montgomery in this case. The by-laws pro- 
vided for payments to a local collector, just as the by-laws in this 
case did. The allégations of the bill were that the contract was made 
payable in New York to avoid the usury laws of the state of Alabama, 
just as it is alleged in this case. The contract would hâve been 
usurious under the laws of Alabama, but was not usurious under the 
laws of the state of New York. The premium named in the contract 
was fixed by the association, and not by open bidding. Judge Toul- 
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min upheld the contract as valid, and in the course of the décision 
used the following language : 

"If there is one thlng which, more than another, public pollcy requlres, It 
Is that men of full âge and compétent understanding sball hâve the utmost 
power of contractlng, and thelr contracts, when entered into freely and vol- 
untarlly, shall be held sacred, and be enforeed by courts of justice." 

In passing upon this décision, the circuit court of appeals of this 
circuit, in an opinion dehvered April 9, 1901 (107 Fed. 1005), affirmed 
the décision and expressed its appréciation of the accuracy with which 
the law was stated by Judge Toulmin. In passing upon the ques- 
tion of a fixed premium, Judge McCormick, delivering the opinion 
of the court, said: 

"The New ïork statute governing building and loan associations does 
not provide the manner or the mode of making loans to members of such 
associations, or of flxing the premlums to be paid by them; but it does pro- 
vide that any premlums for ioans made to such members shall not be 
deemed a violation of the provisions of any statute against usury. Andruss 
V. Association, 36 C. C. A. 336, 94 Fed. 575; Association v. Read, 93 N. Y. 
474. If the statute had provlded for the manner or the mode of flxing the 
premlums to be paid, and such mode had not been foUov^ed, then the pre- 
mium would hâve been unlawful. Douglass v. Kavanaugh, 32 C. C. A. 107, 
90 Fed. 875. By the terms of the contract provlding for the payment of 
dues, premium, and Interest, as the same Is shown In the blll, the com- 
plalnants are not entitied to the cancellatlon of the mortgage after paylng 
such charges for a period of seven years; it not appearing that complaln- 
ants' shares of stock are fully paid." 

The suprême court of the United States, in the very récent case 
of Bedford v. Association, 21 Sup. Ct. 597, 45 L. Ed. 834, has, for 
the first time, so far as I am advised, passed upon a case which, in 
every essential feature, is parallel with the case in hand. In that 
case the contract was made between a citizen of Tennessee and a 
New York building and loan association. The premium was fixed 
by the association, and not by open bidding. There was a "solicit- 
ing agent in Memphis, Tenn., whose duty it was to solicit persons 
to become members of the association and subscribe for stock." 
There was a "local board" in Memphis, Tenn., and ail applications 
were forwarded by the local soliciting agent, and had to be "accom- 
panied by a recommendation of what was called the local board in 
regard to the wisdom of the loan. * * ♦ The local board had 
officers, one of whom was a treasurer, through whom members might, 
if they desired, forward payments due to the association; but the 
by-laws stated that in so doing the local treasurer was acting as the 
agent for the stockholders, and not for the association." The by- 
laws ànd contract provided that payments should be made in New 
York. The contract was usurious under the laws of Tennessee, but 
not so under the laws of the state of New York. The statutes of 
Tennessee provide that premiums shall be fixed in "open meeting" 
and the money shall go to the highest bidder. See Mill. & V. Code, 
§ 1751. Upon this State of facts the court held that the contract was 
not usurious, and should be enforeed, using the following language : 

"It is clalmed, however, that. If the transactions between Bedford and the 
association were otherwlse légal, they were affected with usury, and to the 
«ztent that they were usurious they were unenforceable. The contention U 
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that In maklng the loan of $4,600 Bedford was required to pay a fixed pre- 
miuffl of Ç460, and recelve^ only $4,140, ànd tKat tWs constituted Bsury in 
Tennessee. This Is made out because, it is said, Bedford was required to 
wlthdraw his stoct and receipt In full, and could therefore get no beneflt 
from future profits of the association, and It Is asserted that thereby the 
loari became 'flxed and certain, and no élément of contingency' remalned, 
and the transactions are wlthdrawn from the prlnciple expressed In Spaln 
V. Hamllton, 1 Wall. 604, 17 h. Ed. 619, that 'where the promise to pay 
a sum above légal Interest dépends upon a contingency, and not upon the 
happening of a certain event, the loan is not usurlous.' But the faet was 
not as asserted. The stock was pledged as security for the advance; and 
the pledfee was no more a wlthdrawal of the stock, terminating Bedford's 
ownership of It, than hls mortgage was an absolute conveyance of his land. 
It is provlded in section 3, art. 19, that In addition to real estate security for 
a loan a shareholder shall 'transfer in pledge to the association one share 
of stock held by said shareholder as collatéral security on ail loans made by 
the association to hlm.' Besides, the transactions were not usurlous under 
the laws of New York, where the notes were payable. Association v. 
Read, 93 N. Y. 474. Therefore, the prlnciple expressed in Miller v. Tlffany, 
1 Wall. 298, 17 U Ed. 540, applies. It was said in that case: 'The gênerai 
prlnciple in relation to contracts made in one place to be performed in an- 
other is well settled. They are to be governed by the law of the place of 
performance, and, If the interest allowed by the law of the place of per- 
formance is hlgher than that permltted at the place of contract, the par- 
ties may stlpulate for the hlgher interest wlthout Incurrlng the penaltles 
of usury. The converse of this proposition -Is also well settled. If the rate 
of interest be hlgher at the place of the contract than at the place of per- 
formance, the parties may lawfuUy contract in that case also for the hlgher 
rate.' In Loan Co. v. Cannon, 96 Tenn. 599, 36 S. W. 386, 33 L. R. A. 112, 
a note secured by mortgage was glven to a building and loan association 
and made payable at Minneapolls. It provlded for the payment of 5 per 
cent, interest per annum and 5 per cent, premium per annum, monthly, on 
or before the last Saturday of each month, and stlpulated, further, that 'any 
fallure to pay Interest or premium when due shall, at the élection of the 
payée, make the principal, Interest, and premium at once due.' Of the 
note and mortgage the court said: 'The second assignment of error is that 
the note and mortgage were both usurlous on thelr fa<îes, and nonenforcea- 
ble. As filready stated, the note stlpulated on Its face to pay 5 per cent. In- 
terest per annum, and 5 per cent, premium per annum, at the office of the 
Company at Minneapolls, Mlnn. This contract Is a Minnesota contract, and 
Is expressly authorlzed by the charter of the company and the laws of that 
State, whlch hâve been distlnctly proved and appear on the record.* The 
assignment of error was held not well taken." 

It only remains to détermine what method of settlement would be 
just and équitable to ail concerned. Ail of the authorities agrée 
that, upon the insolvency and prématuré winding up of a building 
and loan association, some method of settlement which would be 
fair and équitable to ail concerned should be adopted. Endlich dis- 
cusses the question of "Dissolution and Effects of Dissolution" at 
length in his second édition at pages 505 and 525, and shows that 
equàlity of burdens and benefits are thé things to be aimed at in such 
cases, so that ail losses may not fall upon any one class of stock- 
holders. See Thompson, on the same subject, under the head of 
"Dissolution and Settlement." In the very nature of things, courts 
in trying to apply équitable principles to settlements in such cases 
hâve reached différent conclusions, but the most équitable and just 
mode, in my judgment, is announced by Judge Grosscup in the case 
of Towle V. Association (C. C.) 60 Fed., 135, delivered February 6, 
1894. The rule in this case formed the predicate of the decree ren- 
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dered by Judge Parlange on the report of the master in the case of 
Miles V. Association, rendered March 21, 1900, which decree I fully 
approve as équitable, reasonable, and just to ail concerned. The 
record shows that the fellow members of the complainants are being 
required to settle and are settling elsewhere under this decree, and 
to allow borrowers in Mississippi to enjoy the use of the funds of 
the association free of cost, and to appropriate ail of their payments 
upon the principal of their debt, while their fellow members else- 
where are required to stand by their contracts and the order of court 
of primary jurisdiction, would be un just, and I cannot allow any 
such contention to prevail in this court. It seems clear to me that 
if ail the stockholders of the association shall be made to sufifer 
equally the losses incident to the unfortunate venture of this asso- 
ciation, and to share equally whatever benefîts are to be derived 
therefrom, then equal and exact justice will hâve been meted out to 
ail, and this is my conception of "doing equity" in the premises. 

There has grown up in the fédéral courts within the last few years 
a sort of comity, by which a receiver, appointed by the court of 
primary jurisdiction, is recognized by the courts taking ancillary 
jurisdiction of the case. Ordinarily the court of primary jurisdiction 
has every opportunity to judge of the justice and necessities of the 
situation. Therefore, where the rules adopted by the court of pri- 
mary jurisdiction seem fair and lawful, courts of ancillary jurisdiction 
follow the same, not because they are courts of inferior jurisdiction 
in référence to the matters connected with the receivership coming 
under their charge, but because it is the best method of promoting a 
homogeneous, harmonious, and équitable administration of the es- 
tate. The rule referred to finds expression in the case of Towle v. 
Association, above referred to, where Judge Grosscup uses the fol- 
lowing language : 

"Under the fédéral procédure, the receiver appointed In this court Is, by 
a System of ancillary proceedlngs, llkewise appointed receiver In the sev- 
eral circuits in which this property Is sltuated. The administration of the 
assets is thus centrallzed. The ancillary Is but a part of the home receiver- 
ship. There is but one administration,— one distribution. Each shareholder, 
whether he lives in Illinois or Massachusetts, -wIll recelve his exact propor- 
tionate amount, as if he were a citizen of the same State. For the purposes 
of the suit there Is but one incidental expenditure. It is obvlous that no 
qnicker, cheaper, or more équitable administration could be had." 

See, also, McMurray v. Gosney (C. C.) 106 Fed. 11-13: 

"Where the affairs of an insolvent building and loan association are to be 
wound up In a fédéral court in the state of Its domicile, the rule adopted 
by that court for accounting and settlement between the receiver of the 
corporation and Its borrowing stockholders will be foUowed by a fédéral 
court of another district which has appointed an ancillary receiver." 

I hâve been much impressed with the fairness of the able and ex- 
haustive report of the spécial master, Mr. Kruttschnitt, above re- 
ferred to, and with his method of settlement with borrowing mem- 
bers of the défendant association, which were adopted by the court 
of primary jurisdiction, and which I also adopt as the proper method 
of settlement with borrowing members in Mississippi. As a copy of 
the order made by Judge Parlange in the premises is on file in this 
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cause, and as the amounts paid by complainants hâve been agreed 
upon in the évidence, I take it that th.e parties can agréé upon the 
amount for which a decree may be entered in this case. Let a de- 
cree be entered in accordance with this opinion, and, if the parties 
cannot agrée upon the amount to be inserted therein, let the case 
be referred to the clerk of this court to state an account in accord- 
ance with this opinion, and further spécifie directions to be given, 
if necessary. 



UîflTED STATES v. COOS BAÏ WAGON EOAD CO. 

(Circuit Court, D. Oregon. August 25, 1901.) 

No. 2,406. 

FoBMBR AftjCDicATioN— Decree dp Dismissal. 

A décjree dlsmlssing a bill, entered upon a demurrer to a gênerai 
repUcatlou, upon the mistaben assumption by both court and counsel 
that the case was govemed by a décision of the suprême court, if not a 
nulllty because of the f act that no issue could be raised by such a 
pléadlng, was not a decree upon the merlts whlch would bar a second 
suit 

In Equity. Suit to cancel patents to lands. 

John H. Hall, for the United States. 
Watson & Beekman, for défendant. 

BELLINGE;R, District Judge. This is a suit by the United States 
to cancel patçnts heretofore issued for lands alleged to hâve been 
erroneously patented under a grant for a wagon road from Coos Bay 
to Roseburg, in this state, and to recover their value where such lands 
hâve been sold by the défendant company. It is claimed that the 
lands in question are outside the indemnity limits of the grant, and 
are therefore not subject to it. A further object of the suit is to can- 
cel a patent issued under the grant to lands occupied by a home- 
steader, one Samuel C. Braden, whose settlement was begun in 1869, 
and who has continuously since then resided on and cultivated the 
tract so occupied, and has in ail respects complied with the homestead 
laws of the United States in respect thereto. That the lands alleged 
to be outside the limits of the grant are in fact so is shown by the 
maps and plats of the government surveys in évidence. It is claimed 
onbehalf of the défendant that this question is one of fact, and that 
the action of the land department in patenting the lands has the con- 
clusive efïect of a Judgment in respect thereto. This question was 
heretofore presented in this case upon demurrer to the bill of com- 
plaint, and the conclusion reached that the land department cannot 
enlarge the Hmits of a grant of lands by issuing patents thereunder 
for lands lying outside the boundary fixed by the act itself. 89 Fed. 
151. That décision is final so far as this court is concerned. 

Upon the trial the défendant offered in évidence the record of a 
decree dismissing the bill of complaint, heretofore entered in this 
court, in a suit between the same parties and relating to the same 
land. The hearing was upon a demurrer to a gênerai replication. 
The decree was rendered upon the assumption that the facts were un- 
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disputed, and after a statement by counsel, in which both sides were 
agreed, that the case was within the rule applied in the case of U. S. 
V. Dalles Military Road Co., 148 U. S. 49, 13 Sup. Ct. 465, 37 L. E'd. 
362, as to the conclusive efïect of a détermination by an officer where 
full jurisdiction over a subject bas been vested in him by a statiite of 
the United States. It goes without saying that there is no such 
thing as a demùrrer to a gênerai replication. Such a repHcation is a 
mère formai matter, and has the effect to put the case at issue, and 
there can be thereafter no judgment without a trial of the questions 
of fact so presented. The gênerai replication was in proper form, — 
the form' adopted in Story's Equity Pleadings ; and if it had been 
otherwise, and liable to objection, nevertheless there could be no de- 
cree dismissing the bill on that account. I am of the opinion that 
the decree attempted to be pleaded is a nullity, but, if it is not a 
nullity, it is clearly not a decree upon the merits, and is for that rea- 
son not a bar to this suit. AU the questions in the case, except that 
relating to the former adjudication, are fully considered in the opin- 
ion heretofore rendered on the demùrrer to the bill of complaint. 
89 Fed. 151. There must be a decree as prayed for, canceling the 
patents mentioned in the complaint, except as to such lands as hâve 
been sold by the défendant, for which the United States is entitled 
to recover at the rate of one dollar per acre. 



CENTRAL OF GEORGIA RY. OO. v. MAYOR, ETC., OF CITY OF 

MAÇON et al. 

(Circuit Court, S. D. Georgia, W. D. August 13, 1901.) 

COKSTITUTIONAL LaW— DuB PrOCBSS. 

There Is a violation of Const. U. S. Amend. art 14, prohlbitlng any 
State from depriving a person of property without due process of law, 
where a railroad Company has a lawfully acquired possession of 
terminal facilltles under a grant from a city, and is In possession under 
a claim of rlght, and the city council passes an ordinance declaring the 
rights of the company under the grant forfelted, and directs the mayor 
to take possession of the property, and to use therefor the police force, 
and thls is done. 

In Equity. 

Lawton & Cunningham, Hall & Wimberly, Washington Dessau, 
and W. A. Harris, for complainant. 

Minier Wimberly and Marion Erwin, for défendant mayor, etc., of 
city of Maçon. 

John M. Stubbs and Akerman & Akerman, for défendant Maçon, 
D. & S. R. Co. 

SPEER, District Judge. The Central of Georgia Railway Com- 
pany has filed its bill praying for an injunction against the mayor 
and council of the city of Maçon and the Maçon, Dublin & Savannah 
Railroad Company. The averments of the bill are as follows : That 
on the 7th of May, 1901, the complainant was in the peaceable posses- 
sion of certain properties, rights of way, and franchises in the city 
110 F.— 55 
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of Maçon for railroad purposes. Thèse are fuUy set out in the bill. 
Further, that the Centrai of Georgia Railway Company owns thèse 
properties, except that portion known as the "right of way of the old 
Macpn & Augusta Railroad," by virtue of conveyances from the 
mayor and council of the city of Maçon to the Covington & Maçon 
Railroad Cortipany and the Maçon & Northern Railroad Company, 
to whiçih companies the complainant is the légal successor. The 
compiainant holds, it is alleged, the right of way of the Maçon & 
Augusta Railroad by arrangement and contract between it and the 
Georgia Railroad & Banking Company, which succeeded to the rights 
of the said Maçon & Augusta. Large sums hâve been expended on 
thèse properties, making necessary improvements, and in the con- 
struction of roadbeds and tracks and the maintenance of the same. 
During the long term in which the comolainant has held and pos- 
sessed thèse properties, the mayor and" council of the city hâve 
recognized the contraçts as being valid, permitted the expenditure of 
thèse moneys, and collected taxes from complainant and its predeces- 
sors on ail of the properties and improvements thereon, and thus 
recognized the same as the property of complainant. Thèse tracks 
and roadbeds are a necessary part of complainant's railroad in the 
city of Maçon, in order that it may discharge its duties to the public 
as a railroad company. The complainant further charges that, be- 
coming apprised from the pubUc prints and otherwise that thèse 
properties were about to be seized and wrested by force from its 
possession by the mayor and council of the city of Maçon and by the 
Maçon, Dublin & Savannah Railroad Company acting in conspiracy 
with it, it addressed a pétition to the said mayor and council calling 
attention to the ownership set up by complainant. Notwithstanding 
this fact, the said mayor and council, by resolution, immediately pro- 
cèeded to déclare and did déclare the right and title of complainant 
to the premises in question as forfeited, and the mayor of the city of 
Maçon was instructed to immediately take possession of said prop- 
erties and to institute any and ail légal proceedings necessary for 
the recovery of the same. Because of the suggestion in the resolu- 
tion that légal proceedings would be resorted to, complainant waited 
for the commencement of such proceedings, which, however, hâve 
not been commenced, but, on the contrary, the said mayor and coun- 
cil, unmindful as well of complainant's rights as the contractual obli- 
gation which it had undertaken, proceeded to make certain contraçts 
with the Maçon, Dublin &. Savannah Railroad Company, and after- 
wards, on the 30th day of July, 1901, adopted an ordinance by which 
that body declared ail the rights of complainant to the properties in 
dispute as forfeited, and directed the mayor of the city to take posses- 
sion of ail of the aforesaid properties, and to use therefor "the entire 
police force of fhe city of Maçon." In the progress of thèse proceed- 
ings, and in pursuance of the gênerai scheme aforesaid, the mayor 
and council of the city of Maçon on the 3ist day of July, 1901, granted 
ail of thèse properties of the complainant to the Maçon, Dublin & 
Savannah Railroad Company. It is charged that thèse proceedings 
were inaugurated and practically consummated while complainant 
was in peaceable and exclusive possession of the properties, and not- 
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withstanding that fact the complainant was accorded no opportunity 
whatever to défend its title thereto. In further pursuance of the 
alleged conspiracy aforesaid, the mayor and council of the city of 
Maçon, on the same day that the mayor was authorized to exécute 
and deliver a deed to the Maçon, Dublin & Savannah Railroad Com- 
pany to thèse properties, notified complainant that immédiate and 
peaceable possession of ail the properties was demanded of it, and 
was further notified that the mayor and council, through the mayor, 
would take immédiate possession of the properties. Complainant 
protested, but the said mayor and council did actually oust it from 
possession, use, and occupation of the properties, and did station 
policemen along the right of way, with orders to prevent the cars 
of complainant from being hauled along the side tracks, and com- 
plainant, in order to avoid a breach of the peace, was compelled to 
desist from the use and occupation of its own property. Charging 
that the mayor and council of the city of Maçon is exercising pow- 
ers granted to it by the state of Georgia for governmental purposes, 
and has availed itself of such agencies as a municipal corporation to 
accomplish the unlawful purposes aforesaid, the complainant charges 
that the action of the mayor and council, in adopting said ordinances, 
in giving them eflfect, and in calling out the police for the purpose of 
wresting complainant's property from it, are ail in violation of the 
prohibition of the fourteenth amendment of the constitution of the 
United States, which déclares: "Nor shall any state deprive any 
person of life, liberty or property without due process of law ; nor 
deny to any person within its jurisdiction the equal protection of the 
laws." The prayers are that the court will immediately restrain and 
enjoin the défendants from further withholding said property from 
the complainant, and from interférence in any manner in the owner- 
ship, possession, and enjoyment of said property; that the mayor 
and council of the city of Maçon be required at once to remove the 
officers stationed by it on said property, and restore the property to 
the condition in which the same was prior to the ordinances com- 
plained of. There is a prayer for a permanent injunction against 
both of the parties défendant, and another that the ordinances be 
declared to be null and void by reason of being in violation of the pro- 
vision of the fourteenth amendment above quoted, and the tenth sec- 
tion of article i of the constitution, which provides that "no state shall 
pass any law impairing the obligation of contracts." A further 
prayer is that the contract between the mayor and council of the city 
of Maçon and the Maçon, Dublin & Savannah Railroad Company 
conveying away properties of complainant be decreed to be void, and 
ordered to be surrendered up and canceled as a cloud upon the title 
held by complainant, as an impairment and in dérogation of the 
rîghts granted and guarantied to complainants by the constitution of 
the United States. When the bill was presented to the court, a 
mandatory decree for injunction was granted in the language follow- 
ing: 

"It Is ordered that the mayor and council of the city of Maçon and It» 
oflBcers are restralned from withholding from complainant the full, com- 
plète, and free and undisturbed possession, use, occupancy, and enjoyment 
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of the property described in the blll, or f rom in any manner interf ering with 
coiflplalnanf s possession and (ree and unrestrlcted use of said property; and 
défendants are restralned from exercisiug any acts of possession or ownership 
of sald property, or from In any manner Interfering wità complainant in the 
possession thereof ; and It Is ordered tliat the défendants restore at once said 
property to complainant in the samé condition the same was prier to the 
ordinances and other acts complalned of. It Is ordered that défendants, if 
they so désire, may hâve a hearing before me, at Mt. Airy, Ga., on August 
9th instant, on the question 'whether the restraining order should be revolied 
or modiiied, and that, if défendants do not care to be then heard, that tlie 
restraining order granted stand of force untll the f urther order of the court." 

Pursuant to the terms of this order, on the day fixed by the order 
a motion was made to revoke the interlocutory decree above men- 
tioned. Défendants filed their answers, both parties presented affi- 
davits and much documentary évidence, and counsel were fuUy heard. 
The cause shown against the injunction by the respondents was that 
the complainant, by a total failure to comply with the conditions of 
the original grant, had whoUy forfeited the terminal facilities which 
are the subject-matter of this controversy. The respondents further 
contended that the complainant was not in actual possession of the 
premises. The mayor and council admit that it did enter said prem- 
ises, and take possession, but used no force; that it acted in the 
best of faith, and was unconscious of any adverse claims on the part 
of complainant at the tirne it made its grant to the Maçon, Dublin 
& Savannah Railroad ; that it beliêved that the Maçon & Northern 
Railroàd Company, which was one of the predecessors of complain- 
ant, had abandoned the property claimed by it in 1895, and thought 
its rental of the same to the Maçon, Dublin & Savannah Railroad 
Company was a trick to make it appear that it was in actual posses- 
sion of the property. In short, the défense attempted by the re- 
spondents was that the complainant either never had title to the 
propefties in dispute, or that sUch title as it had had been forfeited- 
by a nonuser of the easement granted to it by the city. It is also 
contended by the respondents that, the complainant having sought 
the remedy of a court of equity, with ample power to do full and com- 
plète justice between the parties, the court will inquire into the good 
faith of the entire transaction and the relation of parties to each 
other, and ascertain what is the substantial interest of the public as 
well as of the parties conce.rned, and will not permit a complainant to 
come into court who does not ofifer to do equity, and will not permit 
a rétention of property fraudulently acquired, and to which it has no 
title, to the injury not only of the party who in equity and law has the 
title, but who desires to use it for a great public use. Respondents 
at fîrst questioned the Jurisdiction of the court to grant the relief 
sought, but not only themselves sought affirmative action and sub- 
stantia,! relief on the part of the court, but in the argument expressly 
admitted thq jurisdiction of the court to hear the matters presented 
by the bill,, denyiiig. hpwever, that the complainant had made a case 
which showed the facts essential to the jurisdiction in equity invoked. 

For the purposes of this hearing, the court does not deem it neces- 
sary or proper to make inquiry beyond this : Has the mayor and 
council of the city of Maçon, because of its conduct described in the 
bill and prbven in the évidence, violated a right of the complainant 
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secured to it by the provision above quoted from the fourteenth 
amendment to the constitution of the United States? It is incon- 
testable that the Central of Georgia Railway Company and its prede- 
cessors in such title as it bas had been long in the lawfully acquired 
possession of the terminal properties in dispute, which had been 
originally granted from the public domain of the city of Maçon. It 
is equally incontestable that it was at the time of the occurrences 
denounced by the complainant's bill in possession under a claim of 
right. Such possession and such claim of right, whether fînally sus- 
tainable upon légal grounds or not, constitute property rights of 
which the complainant cannot be deprived as long as it chooses to 
maintain them, save by the customary judicial proceedings ; in other 
words, by "due process of law." There is no room for dispute about 
the facts hère stated, or about the conclusion from the considération 
of the facts with proper considération of the law. As to the facts, the 
mayor and council of the city of Maçon are concluded by their own 
officiai action. Their contracts with the predecessors of the com- 
plainant, namely, the Maçon & Northern Railroad Company and the 
Maçon & Augusta Railroad Company, are in évidence before the 
court. They unquestionably grant the premises in dispute, with cer- 
tain limitations, however, imposing duties upon thèse railroad com- 
panies, which, if not performed, are intended to resuit in a forfeiture. 
The several resolutions of the city council recognize that thèse term- 
inal facilities were heretofore granted. Take, for instance, the 
initial language of the ordinance of July 30, 1901. It recites : 

"Whereas, heretofore, to wit, on or about the first day of February, 1866, 
the mayor and council of the city of Maçon made certain grants of right 
of way and terminal facilities in the city of Maçon to the Maçon and Augusta 
Railway Company, formerly the Milledgevllle Railroad Company, and at a 
council meeting held on or about December 31, 1885, and subséquent to that 
time on March 19, 1886, granted to the Covington and Maçon Railroad Com- 
pany certain rights of way and land for terminal facilities in the city of 
Maeon." 

It is true that the subséquent clauses of the same resolution state 
that thèse rights thus granted hâve either been devested from the 
grantees and their successor by litigation or by forfeiture ; but it is 
seen that the city itself, even in the ordinance by which the wrong 
and injury complained of has been donc, clearly recognizes the 
original title of the complainant. It is true that in subséquent claus- 
es of the same resolution it dénies that this title longer exists, and 
claims title in itself, and, as we shall see, takes possession by force 
and arms. Thus the Central of Georgia Railway Company is de- 
prived of properties to which it claims title, — properties long in its 
occupancy and control, and in the occupancy and control of its 
predecessors; and, as is clearly deducible from the foregoing, is de- 
prived of this property without due process of law. Now, in its con- 
troversies with another party, which involve property rights of this 
gênerai character, the city of Maçon, in contemplation of law, has the 
right, of its own motion, to exercise no more power than would a 
private individual claiming title to land possessed under a claim of 
right by another. If A, should grant to B. a lot of land upon certain 
conditions definitely set out in the deed, if B. is allowed to take and 
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hold possession under daim of right, and if a , controversy should 
arise betweén A, and B. as to whether the conditions had been com- 
plied with, and whiether a forfeiture for a failure to comply ha,d re- 
sulted, A. would hâve no lawful authority to déclare that B. had 
forfeited the land. His déclaration to that intent, like the resolution 
of the mayor and council of the city of Maçon hère, would be a mère 
brutum fulmen. He would hâve less right to go in upon the lands, 
and with force and arms throw B- out, and take possession himself. 
No civilized community could long survive if such methods on the 
part pi its citizens or subjects were tolerated. Each man would be 
a jiidge in his own case. Not only would he be judge, but he would 
aiso be the executive ofHcer to carry his conclusion into efifectiveness. 
If praCticed between individuals, hôw preposterous would such meth- 
ods seem to men accustomed to the enjoyment of those benefits 
which flow from the orderly administration of justice? If such 
methods were the rule, and not the exception, the reign of law would 
cease, and Society would revert to the condition of those semibarbar- 
ous times when the rule was, "Let him take who has the power, and 
let him keep who can." If such practices would be destructive to 
social order on the part of the individual, how dangerous do they be- 
come when exercised by a government, which has and exercises au- 
thority to draw to its support and potentiality ail the individuals 
under its control ? If not protected by law, the property of the citi- 
zens is at its mercy. The rights of the individual are dépendent upon 
the will of those in power, and the enjoyment of liberty, which is 
nothing more than the assured consciousness of security in the en- 
joyment of individual rights, will no longer exist. The great men 
who framed the constitution of the United States were familiar with 
innumerable and baleful instances where not only property and 
liberty, but where life itself, had been destroyed by the exercise of 
arbitrary power. In many familiar clauses of that great instrument 
they sought to guard the peoplé of this country from the récurrence 
of such wrongs. It was, however, believed by many of our thought- 
ful countrymen of that day that the original draft of the constitution 
contained no such guaranties against the exercise of arbitrary power 
as were required for the protection of the citizen. The people were 
alarmed on this account. Said Chief Justice Marshall in Barron v. 
Mayor, etc., 7 Pet. 250, 8 L. Ed. 672, decided in 1833 : 

"In almost every convention by which the constitution was adopted amend- 
ments to guard against the abuse of power were recommended. Thèse 
amendments demanded security against the apprehended encroachment of 
the gênerai government, not against those of the local government. In com- 
pUance with the sentiments thus generally expressed, to quiet the fears thus 
extenslvely entertained, amendments were proposed by the required majority 
in congress, and adopted by the States. Thèse amendments contaln no ex- 
pression Indlcatlng an intention to apply them to the state governments. 
This court cannot se apply them." 

Thus it was that the fifth amendment to the constitution, proposed 
by Madison, one of the framers of the original instrument, which was 
recommended to the states by the First congress, and adopted soon 
thereafter, contained the provision that "no person shall be deprived 
of life, liberty or property without due process of law." This inhibi- 
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tion, however, as we hâve seen, related to the action of the gênerai 
government. There was no adéquate restriction on the power of 
the States^ in this respect until the adoption of the fourteenth amend- 
ment, which, as we hâve seen, provides: "Nor shall any state de- 
prive any person of Hfe, liberty or property without due process of 
law." "This amendment," says Justice Brown in Holden v. Hardy, 
169 U. S. 366, 18 Sup. Ct. 383, 42 L. Ed. 780, "largely extended the 
power of the fédéral courts and congress, and for the first time au- 
thorized the former to déclare invalid the laws and judicial décisions 
of the States abridging the rights of citizens, or denying them the 
benefit of due process of law." Nor is the constitution of our own 
State silent upon this great provision preservative of rights. Para- 
graph 2 of article i of the constitution of the state of Georgia déclares 
that "protection to person and property is the paramount duty of 
government and shall be impartial and complète," and the cognate 
section scarcely varies from the provision of the national constitution : 
"No person shall be deprived of life, liberty or property except by 
due process of law." What is due process of law? Said the suprême 
court in Holden v. Hardy, supra: 

"Due process of law implies at least a conformity wlth natural and Inhér- 
ent principles of justice, and forblds that one man's right of property shall 
be taken for the benefit of another, or for the benefit of the state, without 
compensation, and that no one shall be condemned In his person or property 
without an opportunity of being heard in his own défense." 

It has been elsewhere held that it is essential to due process of 
law that there shall not only be notice of time and place for a hearing, 
but, what is more important, that there shall be a tribunal clothed 
with power by methods and rules prescribed by law to hear and déter- 
mine the question involved. Charles v. City of Marion (C. C.) 98 
Fed. 166. Has the Central of Georgia Railway Company the right 
to invoke this provision of the constitution in its own behalf ? The 
ruling of the highest appellate court of the nation is equally con- 
clusive of that inquiry. A railroad corporation is a person, within the 
meaning of the fourteenth amendment, declaring that no state shall 
deprive any person of property without due process of law. Smyth 
v. Ames, 169 U. S. 466, 18 Sup. Ct. 418, 42 L. Ed. 819. Is the city of 
Maçon such an agency of the state as will make it amenable to this 
provision of the constitution? This is equally clear. "The exercise 
by a city of its gênerai power given it by the législature of controUing 
the streets and of making and enforcing contracts with référence to 
their occupancy by individuals or corporations, is action by the state, 
within the meaning of the provision of the fîrst section of the four- 
teenth constitutional amendment, which prohibits any state from de- 
priving any person of property without due process of law ; and the 
passage of a resolution by the council of a city assuming to déclare 
a forfeiture of a contract previously made with a railroad company, 
under which the company occupies a street with its tracks, and a 
déclaration by a city of its intention to dispossess the company, and 
take possession of the street by the use of its police, is a threatened 
violation of the constitutional rights of the company, which a fédéral 
court has jurisdiction to restrain by injunction." Iron Mountain R. 
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Co. V. City of Memphis, 37 C. C. A. 410, 96 Fed. 113. This case, in- 
deed, is one of first importance to the détermination of the rights of 
the parties before the court. It was a suit between a railroad company 
and a municipal corporation. It was an attempt on the part of the 
corporation — it is true, with some décent show of afîording the rail- 
road company a hearing as to its rights — ^to déclare a forfeiture there- 
of by resolution, and to use its police force to make that resolution 
eflféctive. The authorities are there arrayed with much clearness and 
force by Circuit Judge Taft, who rendered the décision for the circuit 
court ofappeals for thé Sixth circuit. A municipal corporation cre- 
ated by the state was there, as we hâve seen, decided to be an instru- 
mentality of the stàte, a:nd said the court : 

"It necessarlly foUows that If, In the case at bar, the resolution of tho 
législative council, under Its àuthorlty to control the streets, has deprived 
or was abont to deprive the complalnant of Its property without due process 
of law, complalnant was entltled to a Judlcial remedy, under the United 
States circuit court jurisdictlon act of 1887-18S8 and the fourteenth amend- 
ment, agflinst such action. The averment of the bill was that the council 
passed a resolution of forfeiture and of the déclaration of its purpose to take 
possession of the street, Intending to use the police force in enforcing such 
déclaration. It could only use the police force in its governmental capacity 
as a branch of the state government." 

There, as hère, the disposition of the land in dispute was vested by 
the state in the city. There, as hère, it was argued that the resolution 
of the mayor and council of the city of Memphis, like the resolution 
of the mayor and courxcil of the city of Maçon, was in accordance with 
the language of the original grant; that this language left to the city 
the right to déclare such forfeiture at its option, and upon the déclara- 
tion of such forfeiture to résume possession of the property. But 
says the court: 

"The language of the conditions of the eontract and of the forfeiture 
clause are like an ordinary condition subséquent in any lease or deed convey- 
ing an estate. Such forfeiture clauses always provide that apon the breach 
of the condition the lessor or the grantor may re-enter upon the premises, 
and hâve the same in his former estate; but it would be novel law to hold 
that under such a clause the lessor or grantor mlgbt lawfuUy by force and 
arms repossess hiinself of the estate after a breach or the condition, If such 
repossession were resiated by the lessee or grantee." 

In Railroad Co. v. Johnson, 119 U. S. 608, 7 Sup. Ct. 339, 30 L. Ed. 
504, the suprême court laid down the rule which has been the com- 
mon law ever since the statute of 5 Rich. II. c. 7, and was probably 
then only declaratory of thç law that a lessor entitled to possession 
may acquire such possession by lawful entry, but that entry by force 
is not lawful. Speaking of the purpose of the law, Justice Miller in 
this case said: - . 

"Where any person Is In the peaceable and quiet possession, he shall not 
be turned out by the strong hand, by force, by violence, or by terror. The 
party so using force and acqulring possession may hâve the superior title, 
or may hâve the better right to the présent possession, but the policy of 
the law in this class of cases is to prevent dlsturbances of the public peace; 
to forbid any person rlghtlag himself, in a case of that kind, by his own 
hand, and by violence; and torequire that the party who has in this manner 
obtalned possession shall restore it to the party from whom it has been so 
obtained; and then, when the parties are in statu quo, or in the same position 



DESEBT KING MIN. CO. T. WEDEKIND. 873 

a> thej were before the use of violence, the party ont of possessbn must 
resort to légal means to obtatn hls possession, as he should bave done in the 
flrst Instance." 

Did the city of Maçon dispossess the Central by force? This is 
also incontestable. The resolution threatened not the use of a police- 
man, but of the "entire police force." The ordinary business of the 
complainant was stopped. Its locomotive engineer was arrested. 
Placards were posted, stating that the city had taken possession. 
But this is not ail. On the complaint of merchants and manufactur- 
ers of Maçon, whose business was interfered with, and who protested, 
the chief magistrale of the city issued the manifeste foUowing : 

"Maçon, Ga., August 1, 1901. 

"To the Watchmen in Charge of the Property Taken f rom the Possession of 
the Central of Georgia Railway Company, the Georgla Eallroad Company, 
and the LoulsvUle and NashvHle Railroad Company: You wlU not Interfère 
with the delfvery pf cars from and to Jaques & Tlnsley, EngUsh & Johnson. 
Hayes and Mansfield slde tracks by the Southern Kailway Company, the 
Central of Georgia, the Georgla Eallroad Company, or the Maçon, Dublin 
and Savannah Railroad Company, untll further orders. 

"[Signed] Bridges Smith, Mayor." 

It will be observed that this is addressed by the mayor to the watch- 
men of the city in charge of property "taken from possession" of the 
Central of Georgia Railway Company and others, and is bcsides a 
direct exercise of control over the opérations of the railway company 
on thèse tracks. The service to certain customers is permitted. It 
is logically inferable that service to others is denied, but even hère 
the mayor reserves the exercise of control, for the indulgence granted 
is effective "until further orders." Thèse "further orders" obviously 
must emanate from the mayor himself. Further discussion is need- 
less. The duty of the court is obvious. The injunction granted will 
be made permanent until the final hearing, when, since the court now 
has Jurisdiction of the parties and subject-matter, the disputed ques- 
tion of title can be settled after both parties hâve enjoyed the salu- 
tary privilège of due process of law. 



DESERT KING MIN. 00. v. WBDBKIND et ai, 
(Circuit Court, D. Nevada. September 2, 1901.) 

No. 715. 

1. Equttt Plbadinq— Objbctiok to Jobisdiction. 

An objection to the jurisdiction pf the court for any reason not ap- 
parent on the face of the blll must be taken by spécial plea, and cannot 
be ralsed by a motion. 

Z. Former Adjudication— Plkading, 

A motion to dismiss is not a proper mode of raising the défense of 
former adjudication, but it should be presented eilher by a plea in bar 
or by évidence under the gênerai issue taken by answer; and where 
such défense involves disputed questions of fact the court will not 
undertake to détermine it on such a motion. 

In Equity. On motions to vacate and set aside an order to show 
cause, to dissolve the temporary restraining order issued herein, and 
to dismiss the bill of complaint. 
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J, W. Dorsey, s. E. Çheney, and Thos. Wren, for the motions. 
i W. E. i''. Deal, opposed. 

HAWLEY, District Judge (orally). The bill of cpmplaint in this 
case was filed August lo, 1901. It contains the necessary averments 
to give this court jurisdiction. The complainant is a California cor- 
poration, organized and existing under the laws of that state since 
May 14, 1901. The défendants are résidents of the state of Nevada, 
and the araount involved exceeds $10,000. It allèges that complain- 
ant — 

"Is now,! And ever slnce the 22d day of Jnne, 1901, bas been, the owner In 
fee simple, in the possession and entltled to the possession, of ail that 
certain pièce or parcel of land sltuate, lylng, and being In the county of 
Washoe, state of Nevada, deserlbed as foUows, to wlt: Ali that portion of 
the nottheket one-qnarter of section thlrty-two [then descrlbes the same by 
metes and bonnds, contalnlng 60.30 acres], together wlth the surface of sald 
tract of lànd, and ail Iodes, ledges, minerais, and deposlts of * * * gold 
and sllver and other metals thereln contalned beneath the surface of sald 
tract of land wlthln the exterlor surface boundarles thereof extended 
downward vertlcally Indeflnltely and from sald surface to the center of 
the earth; • • * that It and Its predecessors In Interest and grantors 
hâve so owned, been In the possession of and entltled to the possession 
of sald aboV^e-descrlbed premlses and property for twenty years last past 
by tltle in fee simple, under and by virtue of letters patent Issued by 
the government of the TJnlted States of America to the sald predecessors In 
Intérest and grantors of your orator; • • • that sald défendants, thelr 
and each of tlielr agents, servants, and employés, notwlthstandlng your 
orator's ownerghlp of the sald land and premlses, and of the gold and sllver 
bearing rock, earth, and ore contalned thereln, and notwlthstandlng the ex- 
clusive rlght et your orator to the sole and exclusive possession of sald 
land, and of the sole and exclusive rlght to sald earth, rock, and ore, and to 
ail of sald preclous metals contalned thereln, heretofore, to wlt, on or about 
the 22d day of June, 1901, by dlgglng In the earth outslde of the boundary 
Unes of your oratoï*» sald land, hâve made mlnlng constructions by means 
of whlch they hâve excavated and dug under the surface of the land of your 
orator, and wlthln' the exterlor boundarles of sald land at the surface ex- 
tended dowijward vertlcally, and hâve been dlgglng and extractlng large 
ànd valuablé quàntltles of sald earth, rock, and ore, contalnlng gold and 
sllver, from under the surface of your orator's sald land, and wlthln sald 
exterlor boundary Unes at the surface extended downward vertlcally, and 
are stlU so dlgglng, extractlng, and carrying away large quàntltles of such 
rock, earth and ore, and are convertlng the same, and the gold and sllver 
thereln contalped, to the use of sald défendants; that sald défendants hâve 
already dug, taken, and carried away ores, earth, and rock, bearing gold and 
sllver, of the value of not less thàn ten thousand dollars, the exclusive 
property of your orator; • • • that sald défendants threaten to continue 
sald unlawful and illégal acts, and • * • wlU, unless enjoined and re- 
strained by the Injunçtion of this honorable court, continue their sald un- 
towful, wrongful, and Illégal acts," etc. 

* On the day the bill was fîled an order was made requiring the de- 
fendants to be and appear before this court on the Sth day of Septem- 
ber, 1901, then and there to show cause, if any they could, why a 
temporary injunçtion should not issue, and in the meantime a re- 
straining order was issued against them; and on the I4th day of 
August, 1901, complainant moved for an order for leave to make a 
survey of the premises in order to obtain the necessary facts to 
présent the case on the day set for the hearing of the rule to show 
cause. Thereafter, on the 22d day of August, 1901, after notice to 
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th'e complaînant, the défendants moved the court to vacate the order 
to show cause, to dissolve the restraining order, and to dismiss the 
bill of complaint, upon the grounds (i) that this court had no juris- 
diction to make the order to show cause or to issue the writ of in- 
junction, (2) that the whole subject-matter of the suit is res judicata, 
and (3) that ail of the matters and things, and the title to ail of the 
property and premises, set forth in and which constitute the subject- 
matter of this suit, had been fully and finally adjudicated and deter- 
mined in and by a court of compétent jurisdiction, namely, the state 
district court in and for Washoe county, Nev., long prior to the time 
of the commencement of this suit, and that the subject-matter of the 
suit in the state court "is the same identical subject-matter of this 
suit." Other grounds were embodied in the motions, but thèse are 
the only ones that require spécial notice. 

The affidavits and documentary exhibits ofïered by the respec- 
tive parties upon thèse motions, among other things, show that on 
April 15, 1901, George H. Wedekind, one of the défendants herein, 
filed a complaint in the district court of Washoe county, Nev., against 
C. B. Bell, W. A. Sleep, John Doe, Richard Roe, James Noe, and 
Samuel Styles. The names of ail of said persons except Bell and 
Sleep being fictitious, and their true names were asked to be inserted 
as défendants when ascertained. They were never ascertained, and 
the case came to issue and was tried upon an answer filed by défend- 
ants Bell and Sleep alone. The complaint was in the ordinary form 
of an action in ejectment, with a second count praying for the issu- 
ance of an injunction. It alleged that the plaintiflE on April lo, 
1901, was, ever since had been, and then was the owner and entitled 
to the possession of certain mines, mining claims, and premises 
"commencing at a post which is situated 750 feet northwesterly 
from that certain post and monument situate about 50 feet north- 
easterly from the corner which is common to sections 28, 29, 32, 
and 33 of township 20," and then by metes and bounds describes a 
mining claim 1,500 feet in length and 600 feet wide, "together with 
ail veins. Iodes, ledges, and deposits throughout their entire depth, 
the top or apex of which lies inside of such surface Unes extended 
downward vertically, although such veins, Iodes, ledges, or deposits 
may so far départ from a perpendicular in their course downward 
as to extend outside the vertical side Unes of said mine, mining 
claim, and premises. And plaintiflf further avers that in said prem- 
ises there is a certain vein. Iode, ledge, or deposit of rock in place 
bearing gold, silver, and other valuable minerais, the top and apex 
of which lies within the premises above described, which said vein, 
Iode, ledge, or deposit on its downward course extends into the 
ground and premises hereinafter described beneath the surface there- 
of; that on or about the loth day of April, 1901, and while said 
plaintiflf was the owner, in the possession, and entitled to the posses- 
sion of said vein, * * * the said défendants wrongfully and 
unlawfuUy entered in and upon the said vein. Iode, ledge, or deposit, 
beneath the surface, at a point about 200 feet south from said corner 
common to said sections 28, 29, 32, and 33," and wrongfully and un- 
lawfuUy dug up, excavated, mined, and removed out of and from 
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"said ve;n, Iode, ledge, or deposit a large portion of th'e eartH and 
rock iii' place bearing gold, silver, and other yaluable minerais, and 
wrongfûîly and unlawfully ousted and ejected said plaintiff from th^ 
possession of ail that portion of said vein. Iode, ledge, or deposit 
which lies within the exterior boundary lines of said section 32 ex- 
tended vertically down, and which said défendants hâve entered and 
possessed, * * * and ever since said day hâve, and now do, 
wrongfulIy and unlawfully withhold the possession thereof from the 
plaintifï"; that the cause came règularly for hearing before Judge 
Curler, the règularly elected district judge of the Second judicial 
district court, upon an application for the issuance of a temporary 
injunction. The hearing was règularly had, and after hearing said 
judge on the 8th day of May, 1901, denied the same. Thereafter and 
in due course of time the cause came up for trial before the Honor- 
able George F. Talbot, district judge of the Fourth judicial district, 
sitting in the place of Judge Curler, who was absent from the state ; 
and after due hearing and regular trial the said judge, on the 25th 
day of July, 1901, after describing the premises in controversy men- 
tioned in the bill of complaint, entered the following judgment and 
decree: 

"Now, therefore, the law and the premises cpnsldered, It Is hereby or- 
dered, adjudged, and decreed: (1) ïhat plalritlff is, and ever slnce the lOth 
day of Aprll, 1901, bas been, the owner and entltled to the full and undis- 
turbed possession of the mlning ground and premises herelnbefore descrlbed, 
and of ail veine, Ipdes, Jedges, and deposlts apexing therein down to their 
uttermogt depths. (2) Thàt said défendants hâve not, nor bas any of them 
«ver had, any rlght, tltle, estate, or Interest of, In, or to said above-described 
mlning clalm or premises, or any part thereof, or of, in, or to the veins. 
Iodes, ledges, or deposlts apexing therein, or any part thereof, and partlcu- 
larly of, In, or to that certain veln, iode, ledge, or deposit In and upon 
which said défendants bave sunk shafts and made drifts and excavations, 
and from which they hâve dug and extracted ore, as herelnbefore stated, 
or any part thereof. (3) That said plalntitf do hâve and recover of and from 
the said défendants, and eacb of them, the ; possession of said mlning clalm 
and premises, and leads. Iodes, ledges, and deposlts, and every portion 
thereof, and especially that portion of said veln, lead, Iode, ledge, or deposit 
m and upon which said défendants entered by means of shafts, drifts and 
«scavations as aforesaid. (4) That said défendants and each of them, and 
thelr servants, agents, and employés, and ail persons derlving or clalm ing 
tltla from, througb, or under said défendants, or any of them, or acting for, 
in ald or assistance of, them or any pf them, are hereby perpetually en- 
jolned and restralned, ail and each of them, from enterlng Into or upon, or 
in any manner Interfering Wlth, said or any of sald veins, leads, Iodes, 
ledges, or deposlts, and partlcnlarly any portion of sald veln, lead, Iode, 
ledge, or deposit in and upon which sald défendants entered by means of 
shafts, drifts, and excavations as aforesaid, and from digging, brealilng 
down, or removing any portion of sald particularly referred-to vein, Iode, 
ledge, or deposit, or any of éaid veins', leads, iodes, ledges, or deposlts, or 
from In: any manner hinderlng, preventlng, or obstructlng said plaintifï 
from the full and free use, possession, and enjoyment of the same and 
every part thereof. It is further ordered, adjudged, and decreed that dé- 
fendants are the owners and entltled to the possession of ail lands, ores, 
minerai, and mlneral-bèaring rock in that portion of section 32 which is 
wlthln the exterior boundary Unes of the Safeguard location (descrlbed 
herelnbefore), excepting such as may be In Iodes or veins apexing outstde 
bf section 32 on the Safeguard location, and défendants are not enjolned 
from worklng said portion of section 32 wlthln tbe Safeguard location, ex- 
cept upon sald ledge heretofore referred to, and ail other ledges apexing 
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outside of section 32; that plaintiff hâve and recover of and from sald de- 
fendants hls costs and dlsbursements hereln Incurred, taxed at the sum o( 

^ . Done In open court this 25th day of July, A. D. 1901. Q. F. Talbot, 

District Judge." 

It is also alleged that on August 13, 1901, within the time allowed 
by law, the défendants in that suit filed their notice of intention to 
move for a new trial therein, accompanied by a statement on motion 
for a new trial. 

In the considération of the points relied upon by défendants, ît 
must be remembered that they hâve not interposed any plea to the 
jurisdiction of the court, or in bar, or to the merits, or made any gên- 
erai appearance in the présent suit. Counsel expressly state that : 

• 

"The flUng of this notice and the maliing of sald motions Is intended, and 
Bhall be only construed, to be and constltute a spécial appearance for the 
purpose of sald notice and motions, and nothlng more." 

An objection to the jurisdiction of the court, for any cause not 
apparent on the face of the biU, must be taken by spécial plea. It is 
only in cases where the want of jurisdiction afïirmatively appears 
upon the face of the complaint that it can be raised by motion. 
Wood V. Mann, i Sumn. 578, Fed. Cas. No. 17,952 ; Evans v. Daven- 
port, 4 McLean, 574, Fed. Cas. No. 4,558; Smith v. Kernochan, 7 
How. 198, 216, 12 L. Ed. 666; Wicklifïe v. Owings, 17 How. 47, 51, 
15 L. Ed. 44; Jones v. League, 18 How. 76, 81, 15 L. Ed. 263; Eberly 
V. Moore, 24 How. 147, 158, 16 L. Ed. 612; Hartog v. Memory, 116 
U. S. 588, 590, 6 Sup. Ct. 521, 29 L. Ed. 725 ; Railway Co. v. Pinkney, 
149 U. S. 194, 199, 13 Sup. Ct. 859, 37 L. Ed. 699; Walker v. Flint 
(C. C.) 7 Fed. 435; Dinsmore v. Railroad Co. (C. C.) 19 Fed. 153; 
Refining Co. v. Wyman, 38 Fed. 574, 3 L. R. A. 503; Pierce v. 
Feagans (C. C.) 39 Fed. 587, 588. It is equally as well settled that 
a motion to dismiss is not a proper mode of raising the défense of 
former adjudication. It should be presented either by a plea in bar, 
or by évidence introduced under the gênerai issue in an answer. 9 
Enc. PI. & Prac. 612, 613, and authorities there cited. 

It is claimed by the moving party herein that the facts set forth 
in the motions show that in the présent suit the complainant is re- 
lying upon the same muniments of title as were set up by défend- 
ants Bell and Sleep in their answer to the Wedekind suit in the state 
court, it having derived its title from them during the pendency of 
said action, and that the corporation coniplainant herein had full 
notice and knowledge of the facts prior to its purchase, and became 
a party privy to said suit, and is as much bound by the judgment and 
decree in the state court as the parties named therein. It wiU be 
time enough to décide thèse questions and the efifect of them when 
the issue is raised in proper form and in the regular manner as pre- 
scribed or required by the rules and practice of this court. 

There is another reason why this court should refuse to discuss 
thèse or other questions urged upon thèse motions. The complaint 
in this suit is gênerai in its averments concerning complainant's 
ownership of the minerai deposits beneath the surface of its land in 
section 32, and its right to extract the same. The decree of the 
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•tate court îs lîmîted. It does not enjoin the grantors of complain- 
ant from dîgging upon or extracting from the land in section 32 the 
minerais found in any Iode or deposit of earth and ore therein which 
does not hâve its apex within the exterior boundary of the Safeguard 
location. The decree expressly déclares that: 

"Défendants are not enjolned from working sald portion of section 32 
wlthln the Safeguard location, except upon sald ledge heretofore referred 
to, and ail other ledges apexlng outside of section 32." 

How can this court, upon thèse motions, détermine that the al- 
leged extraction of ores and minerais by défendants from section 
32 is upon a Iode or deposit which has its apex within the surface 
boundaries of the S*feguard location? It is true that défendants 
argued, and the affidavits of Wedekind and Sparks offered in their 
behalf state, that neither of them, "nor any one employed by or act- 
ing for them or either of them, has or hâve entered upon or within 
the boundaries of section 32, township 20 north, of range 20 east, 
except on the dip of, and in following, and within the limits of, said 
particular vein or deposit described in and adjudged to belong to 
affiant by said judgment and decree hereto annexed, * * * nor 
does this affiant or said Sparks claim any right to enter beneath the 
surface of or within the boundaries of said section 32, save in follow- 
ing and within the limits of said vein or deposit, or in following some 
other vein adjudged by said judgment and decree to belong to affiant, 
and not to belong to the défendants in said action." But, on the 
other hand, the affidavits of Thomas Dougherty, the duly-authorized 
agent of complainant in the state of Nevada, and of C. B. Bell, a 
director, staté upon information and belief — 

"The fact to be that the ore mentloned in sald blU of complalnt has not been 
taken from any ledge or deposit of ore whose top or apex Is wlthln the 
boundaries of défendants' land, or either of sald locations, but that the top 
or apex of sald ledge or deposit of ore Is entirely wlthln the exterior 
boundary Unes of complalnant's land, described In sald blll of complalnt, 
at the surface extended downward vertlcally; » » • that he Is not able 
to state the fact as to sald apex posltlvely, because and for the reason that 
sald défendants wUl not permit sald complainant, or any of Its offlcers or 
agents, or either of thèse afBants, or L. F. J. Wrlnkle, to survey or examine 
the underground worklngs by means of which the défendants In this cause 
bave extracted sald ore, and the fact can only be determlned by such exam- 
Inatlon; • • • that the acts and dolngs of sald défendants, alleged In 
sald blll of complalnt, are contrary to and agalnst the sald decree of sald 
Second Judlclal district court of the state of Nevada, set forth In sald de- 
fendants' movlng papers." 

Is not complainant entîtled to a hearing in this matter? In this 
respect it certainly cannot legally be said that complainant, or this 
court, is interfering in any manner with the jurisdiction of the state 
court, or with its decree. If it should hereafter affirmatively appear 
in proper proceedings had herein that the acts of the défendants in 
digging or removing the ore from section 32 were committed by them 
upon the identical Iode, deposit of ore, or mining ground decreed by 
the state court to belong to the défendants, it will then be the duty 
of this court to décide, under the facts and the law applicable thereto, 
whether it should "stay its hand" or proceed with the hearing and 
trial of the case. 
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It was agreed between the respective counsel that the question as 
to the right of complainant to hâve a survey of the premises in dispute 
and the hearing of the rule to show cause why a temporary injunc- 
tion should not issue should be postponed until after the décision 
upon thèse motions, and the rights of the respective parties in rela- 
tion thereto are not in any manner afïected by this décision. The 
motions made by défendants are hereby denied. 



UTAH, N. & C. R. CO. v. UTAH & C. ET. 00. et aL 

(Circuit Court, D. Nevada. July 22, 1901.) 

No. 709. 

1. COEPOHATIONS— FORFBITTJBE OF FrAKCHISE— CONDITION SUBSEQUENT. 

The gênerai rule is that, when the continued life of a corporation is 
made by the charter or governlng statute to dépend on a condition sub- 
séquent, the nonperformance of such condition is not an ipso facto for 
felture, but is a mère ground of forfelture, of which the state may avail 
itself or whlch it may waive, so that, unless the state proceeds, by quo 
■warrante or otherwlse, to oust the corporation of Its franchise, Its exist- 
ence cannot be collaterally called in question. 

3. Public Lands— Kailroad Right of Wat— Fohfeiture. 

The proviso in section 4 of Act March 3, 1875 (18 Stat 482), grantlng 
right of "way over the public lands to rallroad companies, that, "if any 
section of said road shall not be completed within flve years after the 
location of sald section, the rights herein granted shall be forfeited as to 
any such uncompleted section of sald road," is a condition subséquent, 
and the failure to complète the road within the tlme limited does not 
operate ipso facto as a revocation of the grant, but merely authorizes 
the government to forfelt It by judicial proceeding or by an act of con- 
gress resuming title to the lands. 

8. Bame— CoNFLicTisa Claims— Priokitt. 

As between two rival rallroad companies, each clalming a right of 
way on the same route over public lands under the statute, that one is 
prior in right which flrst deflnitely adopts the Une on which its road is 
to be built by appropriate corporate action, and then files its map of 
the location so adopted, since that Is an essentlal act to initiate any 
right to a partlcular location. It is immaterial which flrst entered on 
the land to malie surveys or to do other work thereon prier to such 
deflnite location. 

4. Same— Right to Prbliminabt Injunction. 

A rallroad Company located its Une of road over public lands of the 
United States, and proceeded, in aecordance with the provisions of Act 
March 3, 1875 (18 Stat. 482), to acquire right of way across such lands. 
It graded and tunneled a portion of its road through a mountalnous 
country, expending large sums in the work, but subsequently aban- 
doned the Une. Some 10 years afterwards a new company, allled to the 
flrst, was organized, which located Its Une over the same route and 
obtained a conveyance from the old company of its rights therein. It 
also flled its maps of survey with the land department for the purpose 
of acquirlng the right of way over the public lands, and entered upon 
the work of completing the road. No action had ever been talcen by the 
government to forfeit the rights of the 'old company In such right of 
way. Beld, that the new company had acquired such prima facie rights 
In the work done by its predecessor as warranted a court of equity In 
grantlng a preliminary injunction restraining forcible Interférence with 
Its completlon of such work by a rival company, which also claimed the 
same right of way, but which did not deflnitely locate its Une thereon 
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nntll later, pendlng an adjudication of the rlghts of the respective par- 
tie», but tliat tbe court would not, on such hearing, enter upon th« 
question of the rlghts of the parties upon the portion of the llne on 
whlch no work had been donc, and as to which a contest was pending in 
the land departmènt Inyolvlng the valldlty of complalnant's survey and 
maps of definite location. 

In Equity. On rule to show cause why injunctîon should not issue. 

The subject-matter In controversy In thls suit Is the right of the com- 
plalnant to hold and enjoy a certain right of way for a railroad through the 
State of Nevada. This right of way Is based upon the provisions of the act 
of congress entitled "An act granting to rallroads the right of way through 
the public lands of the United States," approved March 3, 1875 (18 Stat. 482). 
On Aprll 19, 1901, the Utah & Califomla Rallway Company conveyed ail its 
rlghts and Interests In the roadbed and right of way in Lincoln county, 
Nev., to the San Pedro, Los Angeles & Sait Lake Oompany. The other de- 
fendants are the agents, attorneys, and servants of the respective corpora- 
tions. The confllct between the parties whlch resulted In the institution of 
the présent suit was commenced by the order of the commlssioner of the 
gênerai land office, made January 16, 1901, directing a hearing before the 
local land office In Carson City, Nev., to détermine the rlghts of the respective 
corporations to the rlghts of way herein Involved. Pursuant to sald order, 
after notice dnly glven, thls hearing was had March 11, 1901, and upon 
the proofs then submitted the register and receiver found the following 
facts; 

"(1) That during the years between August 28, 1889, to and Including Feb- 
ruary, 1890, the Oregon Short Llne & Utah Northern Rallway Company 
caused to be surveyed a Une of - route eommencing at Milford, terrltory of 
Utah, and running in a westerly direction to wlthin about four miles from 
the town of Pioche, In the county of Lincoln, state of Nevada, and between 
the same dates the sald company caused to be graded a large portion of said 
roadbed, and constructed about 3% miles of track leadlng from the town of 
Milford In a westerly direction; that In the year 1890 ail gradlng and con- 
sftnictlon work was abandoned, and the 3% miles of track theretofore laid 
was torn up and removed from sald llne or route, and slnce the year 1890 
the said Oregon Short Line & Utah Northern Eailway Company not havlng 
done any work or made any improvements upon its line of survey iu tlie state 
of Nevada. (2) That in the year 1898 the right of way and the gradlng done 
•in sald line of survey withln the state of Nevada was assessed by the as- 
qessor of Lincoln county, state of Nevada, for state and county taxes, to the 
GÛregon Short Llne & Utah Northern Rallway Company; that when the said 
taxes became due the sald Oregon Short Llne & Utah Noi thern Rallway Com- 
pany falled and refused to pay sald taxes or any part thereof, and the said 
l>roperty was advertised and sold by the sherlff of Lincoln county, and was 
bld In by the treasurer of Lincoln county for the said county, and the said 
property has never been redeemed from said sale by the Oregon Short Line 
& iTtàh Northern RallWay Company, or by any one in Its behalf, and the tax 
tltle tô sald property Is now vested In Lincoln county, for the use and beneflt 
of sald county and the state of Nevada. (3) That by reason of the fact that 
the Oregon Short Llne & Utah Northern Eailway Company has not com- 
pUed with the provisions of section 4 of the act of congress of March 3, 
18T5, concerning rlghts of way for rallroads over public land, that company 
bas forfelted ail rlghts, and privilèges It had under Its survey reverted to the 
govemment in the year 1898. (4) That In the year 1896 the Utah & Cali- 
fomla Eailway Company caused to be surveyed a llne of route from the 
bonndary llne between the then terrltory of Utah, through the cocnty of 
Lincoln, in the stâte of Nevada, and over the llne theretofore surveyed by 
tiie Oregon Short Llne & Utah Northern Rallway Company; that prier to the 
date' of sald survey ail rights and privilèges obtalned by the Oregon Short 
Llne & Utah N(>rthem Rallway Company by its survey made In the years 1889 
and 1890 had been forfelted to the govemment of the United States by rea- 
son of the fact that thé sald company had falled to comply with the act of 
congress of March 3, 1876, and the sâld Utah & Californla Rallway Company 
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had the rlght to make the survey and locate Its Une of route over the said 
Une theretofore surveyed and located by the said OregMi Short Llne & 
Utah Northern Railway Company. (5) That certain maps offered in évidence 
by the Utah, Nevada & California Rallroad Company, which had been re- 
turned by the honorable comniissioner of the gênerai land office at Washing- 
ton, under date of September 16, 1899, for correction, and on the 25th day of 
December, 1S99, forwarded by the reglster, by reglstered package, addressed 
to the Utah, Nevada & California Eailroad Company, Sait Lake City, Utah, 
were not returned to the United States land otHce at Carson City, Nevada, or 
to the register or receiver thereof, until the Ist day of March, 1901, although 
the said reglstered package had been recelved and receipted for on the 
23d day of November, 1899, by A. C. Oleveland, one of the directors of the 
Utah, Nevada & California Eailroad Company; and, the said company not 
having made the corrections as called for by the honorable the commission- 
er's letter above referred to, for more than a year after recelving notice 
thereof, the said maps should not be filed. (6) That the attempted transfer 
of the Oregon Short Llne & Utah Northern Railvcay Company to the Utah, 
Nevada & California Rallroad Company is wllhout merit, beoause at the 
date of the attempted transfer the said Oregon Short Llne & Utah Northern 
Railway Company had no right or title to, or clalm upon, the said rlght of 
way in the state of Nevada, that company having forfeited ail rlght and 
rlaim to said rlght of vray by failure to comply vclth the act of congress of 
March 3, 1875, as hereinbefore mentloned; and the claim that the Utah, 
Nevada & California Rallroad Company Is auxiliary to the Oregon Short 
Llne & Utah Northern Railway Company Is wlthout merlt, in so far as the 
said franchise is concerned. Car conclusions drawn from the foregolng facts 
are that the claims of the Oregon Short Line & Utah Northern Railway Com- 
pany and the Utah, Nevada & California Rallroad Company are wlthout 
merit, the right under whlch they claim having been forfeited. We there- 
fore recommend that the maps of the llne of route as surveyed by them be 
rejected, and that the maps of the Utah & California Railway Company, filed 
in the United States land office at Carson City, state of Nevada, on the 
27th day of Pebruary, 1897, as corrected, be approved, and that the said 
company be granted the rlght of way." 

An appeal was taken from the décision of the local land office, and on 
April 24, 1901, the secretary of the Interior rendered the folio wing décision: 

"The Commissloner of the General Land Office — Sir: With your office let- 
ter of the 23d Instant were forwarded articles of incorporation and proofs 
of organizatlon ffied by the Utah & California Railway Company and the 
Utah, Nevada & California Rallroad Company, together with maps of loca- 
tion filed by said companies, respectlvely, and In said letter it is recom- 
mended that the articles of Incorporation filed by the last-mentloned company 
be accepted and filed, and that the map of location showing the second sec- 
tion of road, filed by said company, be approved under the provisions of the 
act of March 3, 1875 (18 Stat. 482), so far as the same crosses surveyed pub- 
lic land. On May 3 and June 7, 1890, this department approved four maps 
of location filed by the Oregon Short IJne & Utah Northern Railway Com- 
pany, showing its llne of route as surveyed aud located from the Utah- 
Nevada boundary llne, near the seventh standard parallel, by way of Clover- 
dale Junction, to a point near Pioche, Nev., a distance of 70.53 miles. Said 
Company at an expense of several hundred thousand dollars sraded nearly 
the entire line of its road as shown upon said maps, constructed tunnels, 
and did other work preliminary to the occupation and opération of a rail- 
road upon said located llne. It became flnanclally embarrassed, and ail of 
its property, including that above described, was purchased at foreelosure 
sale by the Oregon Short Llne Rallroad Company, a corporation organizod 
under the laws of the state of Utah. The work of construction along this 
line was discontlnUed In 1890 or 1891, and was not resumed untU during the 
présent month, when the Utah, Nevada & California Rallroad Company en- 
tered upon the construction of the line of road and is now aeti^ely rroceeding 
therewith from the Utah-Nevada line towards Cloverdale Junction, Nev. 
The Utah, Nevada & California Railroad Company was Incorporated in Feb- 
ruary, 1899, under the laws of the state of Nevada. Its articles of Incorpo- 
110 F— 56 
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ration and proofs pf organlzatlpn, as .submltted, hâve been exarnlned by your 
office and foUnd to be sattsfaCtory, and It Is shp^n to be entltled to acqulra 
H rlght of way and t» constract and operàte a raïlroad lu the state of Nevada. 
Its inaps o( location, flled as before statçd, show two sections of located 
road, beginnlng at the Utah-Nevada state Une, and foUowlng the old line 
located by the Oregon Short Llne & Utah Northern Rallway Company to 
Cloverdale Junctlon, whlch maps your ofilce flnds fuUy conform to the régu- 
lations goverfliiig the flllng of isuch maps. It is proceeding with the con- 
struction of thé road along sald Ilnç of location, with the consent of the 
Oregon Short Line Railroad Compaiiy and the Oregoh Short Line & Utah 
Northern Rallway Company. Indeed, it la an auxlliary to thèse companies. 
That the rlghts secured by the ftpproval of the maps of location of the Ore- 
gon Short Llne & Utah Northerà RallWay Company, In May and June, 1890, 
hâve not become forfelted merely by the f allure of that company to construct 
and operate a railroad along sald llné of location within the period named in 
the fourth section of the aet of Mareh 8, 1875, supra, is clearly settled by a 
long llne of décisions (see U. S. v. Northern Pac. K. Co., 177 U. S. 435, 20 
Sup. et. 706, 44 L. Ed. 836, and cases therein cited; also In re Spolcane & 
P. Ry. Co., 36 Land Dec. Dep. Int. 224); but, as those claiming under sald 
location hâve flled wrltten consent to the approval of the maps of location, 
flied by the Utah, Nevada & Callfomla Railroad Company, there is no reason 
why that company's maps may not be approved (In re Montana Ry. Co., 21 
Land Dec. Dep. Int. 250; In re Noxon, 27 Land Dec. Dep. Int. 585). I 
hâve therefore accepted for flllng the articles of incorporation and due proofs 
of organization submitted by the Utah, Nevada & Callfornia Eailroud Com- 
pany, and hâve approved Its map shoiwlng the second section of the located 
road, so far as the same crosses surveyed public lands. As to the imsur- 
veyed lands, the maps wlll be recelved for information only. The map 
fihowlng the flrst section covers only ijnsurveyed land. 

"It but remains to détermine the rlghts of the Utah & Callfomla Rallway 
Company. That company was orgànlzed under the laws of the state of 
Utah, and on June 20, 1896, asked approval, under the provisions of the act 
of March 3, 1875, supra, of four certain maps of location, — ^the llne shown 
thereon being identical with that shown Upon the approved maps of location 
flled by the Oregon Short Line & Utah Northern Rallway Company, before 
referred to; and thereupon sald last-mentioned company flled a protest 
against the approval of sald maps: The articles of Incorporation of the 
Utah & Callfomla Rallway Company did not, at thé tlme of the flling of 
sald maps, authorize it to operate a railroad outslde of the state of Utah, 
and it was not until January 2, 1901, that by an amendment of its articles 
of incorporation it became empowrared to constmct a line of road in Nevada, 
even If it could acquire authority so to do from the state of Utah alone. 
In January of the présent year a hearlng was ordered by your office at the 
Carson City, Nev., land office, which rcsulted In a décision by the register 
and receiver of that office holding that ail rights secured by the approval of 
the maps of location flled by the Oregon Short Line & Utah Northern Rall- 
way Company in 1890 had become forfelted by its failure to construct such 
line of road within the tlme named in the act of March 3, 1875. That déci- 
sion cannot be sustained. The land department cannot déclare and enforce 
a forfelture of this sort. Pollo*lng the décision of sald local land ofiicers, 
the Utah & Callfornia Rallway Company made an InefCectual attempt to take 
and hold possession of the grade constructed by the Oregon Short Line & 
Utah Northern Rallway Company. .It did some work theréon, but not enough 
to amount to more than a colorable attempt to constract a railroad. At the 
oral hearlng had to-day in this matter, It was not clàimed, nor does It seem 
that it could be, that there was any authority under the laws of Nevada, be- 
fore about the mlddle of last month, for the constractlon and opération by 
a Utah corporation of a railroad wholly within the state of Nevada. It is 
represented that at the tlme named a law was enacted In that state (St. 
Nev. 1899, p. 82, c. 20) whereby such authority was glven to corporations of 
other States upon their compliance with certain named conditions, and it is 
admltted that thèse conditions were not complied with by the Utah & Call- 
fornia Rallway Company prior to the 8th inst. No certifled copy of this act 
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îs presented, nor Is a copy presented In any form whlch entitles It to récogni- 
tion. Thls Company, therefore, cannot even now be held or recognized as 
entitled to acquire a right of way withln the state of Nevada, and thls de- 
partment must refuse to accept for filing Its articles of incorporation and 
proofs of organization. Even if the récent Nevada statute were now before 
the department, and vrere shown to go as far as is claimed, the Utah, Nevada 
& Callfornia Railroad Company would be entitled to precedence, beeause — 
First, its application vras the first to be presented in a perf ected form sTiov?- 
Ing a right In the company to acquire a right of way in Nevada; second, it 
Is shown to hâve actively commenced construction of the line of road before 
the time when the other company claims to hâve complied with the récent 
Nevada statute; third, the obstacle which the outstanding Oregon Short Line 
& Utah Northern right of way présents to the granting of another right of 
way over the same ground has been removed as to the TJtah, Nevada & 
Californla Company by the written consent of the holder filed in this pro- 
ceeding; and, fourth, the exlsting grade and tunnels on this ground, placed 
there by the Oregon Short Line & Utah Northern Company at enormous 
cost, glve its auxiliary company the stronger claim to récognition as between 
the two new eompanies, even if they are both willing and able to enter 
upon the actual construction and opération of a railroad upon said line of 
location. The Utah & Californla Rallway Oompany's maps are therefore 
herewith returned without approval." 

On Aprll 6, 1901, soon after the décision of the local land office In their 
favor, the défendants entered upon the roadbed in question and commenced 
work thereon, and on the next day, April 7th, the complainant entered uiwn 
said roadbed and soon thereafter commenced work thereon, laying rails and 
performing other work necessary to be done In order to construct a line of 
railroad thereon, and has ever siuce been engaged in said construction. 
Tt Is alleged in the original bill of complalnt that the défendants, "at a point 
at or near tunnel No. 1, on said railroad grade, a distance of about 10% 
miles from the said boundary line between the states of Utah and Nevada, 
at said point known as and ealled 'Uvada,' and at divers other places upon 
said grade, at a greater distance from said Uvada, forcibly entered upon 
said grade, roadbed, embankment, cuts, and tunnels, and constructed in and 
upon said line of right of way, near the said tunnel, a barbed-wire fence 
Inclosing a eut upon said railroad grade and Une, and across said right of 
way and roadbed, and hâve also built obstructions of trees and rocks at or 
near the said place, by hauUng trees into cuts upon said line of right of 
way, and roUlng from the banks of such cuts large rocks upon the said trees, 
thereby constituting an obstruction and barricade for the purpose of forcibly 
resisting and obstructlng your orator, Its agents and servants, in and about 
the work of continuing its construction, and completing and operating Its 
said railroad upon said grade and roadbed. • * * Xhat the said défend- 
ants, and their said agents, officers, servants, and employés, hâve confed- 
erated together for the purpose of, and wIth the intention of, by the means 
of the barricade, barbed-wIre fence, and other contrivances aforesaid, and 
are designing and Intendlng to, unlawfuUy, forcibly, and violently interfère 
with, obstruct, and prevent your orator from peaceably and lawfuUy occupy- 
Ing, possessing, using, and enjoying Its said right of way and roadbed, and 
peaceably continuing to construct Its railroad thereon." The answer dénies 
the commission of any unlawful acts on the part of défendants, and, among 
other things, allèges "that on the 26th day of March, 1901, the San Pedro, 
Los Angeles & Sait Lake Railroad Company began a survey and location 
of right of way, In accordance wIth the laws of the United States, extending 
over the same ground and right of way descrlbed in plalntiff's bill, and 
finlshed the same as far as Olover Valley Junction on the 2d day of April, 
1901, on which last date the said San Pedro, Los Angeles & Sait Lake Rail- 
road Company began a survey and location of right of way over that part of 
the ground descrlbed in plaintlfiPs bill, extending from Clover Valley Junc- 
tion to the head of Condor Canyon, near Pioche, In the county of Lincoln, 
State of Nevada, and completed the same on the 7th day of April, 1901, and 
on or about the lôth day of April, 1901, wlth the bona flde intention of build- 
ing a railroad track and Improvements thereon, In accordance with the laws 
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of the United States and the laws of the state of Nevada, and according to 
the térms Of Its ffanchlse, took from the défendant the Utah & Califomia 
Rallway Cbïnpany peaceable posseseion of sald rlght of way and grade, and 
began to improve the same for the purposes of building a rallroal track 
thereon, and remalhed continuously In possession of sald right of way, and 
industrlously prosecuted sald work of improvement, untll compelled to desist 
therefrom by an order of thls honorable court." 

Numerous affldavlts were presented by the respective parties as to the 
character of the work done by said corporations on said roadbed. Those 
presented by complalnant fuUy snstaln the avermeuts of Its bill of complaiiit, 
and many of the acts performed by the défendants are not denled in any 
of the affldavlts on thelr behalf ; thelr proofs being princlpally conlined to 
the statement that they were acting in good faith for the purpose of build- 
ing a rallroad on the Une of the roadbed, to vphich they claim to hâve ac- 
quired a valid title, and that the complainant was a trespasser upon thelr 
rlghts, etc. Among other thlngs, the affidavits offered on behalf of complain- 
ant show that the work performed by défendants was wlthout any deflnite 
design, and was not calculated to improve or repair said grade, but was a 
mère prêteuse of work, and done solely for the purpose of clalming to be in 
possession of said grade and preventing the construction of a rallroad there- 
on; that after the arrivai of complalnant's servants and agents the men 
employed by défendants were instructed to put themselves In the way of ob- 
structing the progress of the complainant; that, among other things, they 
"barrlcaded" the roadbed, constructed "a barbed-wlre fence" across the road- 
bed, filled up a eut "with trees, rock, and other materials," and finally 
adopted a "dead Une," beyond whlch they threatened complalnant should 
not go, at whlch point they were "to make a stand and prevent the further 
progress" of complainant and its employés. 

Jake Johnson, sherlfif of Lincoln county, who had occasion in hls officiai 
capaclty to pass over sald grade and roadbed frequently from Aprll 9 to 
June 13, 1901, observed the work done thereon during the months of Aprll 
and May, and knew one Vlrgil Kelly, who was In the employ of the San 
Pedro, Los Angeles & Sait Lake Rallroad Company, ùnder the direction of 
H. B. Maxson, one of the Personal défendants herein, and had about 150 
men under hls charge. In hls affldavlt on behalf of complalnant he says: 

"On or about the llth day of Aprll, 1901, I vlsited the sald Kelly's camp, 
havlng been Informed that he was obstructlng the construction of a rallroad, 
and found that the said Kelly and hls men were filling the cuts with trees 
and large boulders, and placing barriers on the roadbed to prevent the lay- 
ing of tles and rails. I spoke to Maxson about it, and informed him that he, 
Kelly, and thelr men were obstructlng, Instead of building, a rallroad, and 
that they must remove the obstructions, whlch they promised to do, and 
did remove afterwards; that the sald men, under the supervision of the 
said Kelly and Maxson, were only pretendlng to work on said grade, and not 
to exceed one-half of them had any tools.to work with, but were statloned 
along the grade to prevent the laylng of track by the Utah, Nevada & Cali- 
fornla Rallroad Company; • * • that on the 27th day of Aprll, 1901, 
whlle the sald Utah, Nevada & Oallfornia Rallroad Company was distributing 
tles along the liue of said roadbed, about 9 miles southwesterly from Uvada. 
Kelly and hls men moved up from a point about 3 miles further west, where 
they had barrlcaded a eut with barbed wlre, trees, and rocks, and stopped 
the teams from unloading tles, and grabbed the horses, and would not per- 
mit them to unload, and the attorney representlng Kelly and hls men 
shouted for them to knock the horses down and not let them pass, and they 
dld for more than three hours by force prevent the distribution of tles and 
other construction of the road; that the work performed by Kelly and his 
men was princlpally obstruction, and during the time they were employed on 
sald grade they performed little or no work that could in any way be called 
legltlmate rallroad building or construction, but they dld, however, con- 
struct about 40 feet of railroad, whlch conslsted of rails of 19-pounds welght, 
nalled upon round plne and cedar tles with splkes and 10-penny wlre nalls, 
and that sald track was laid a distance of over 2 miles from where the 
barbed- wire obstruction was placed, and at a point nearer Uvada; that there 
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was no necessity for making any barriers of wlre, trees, or stone, for at no 
tlme during the month of April, and before the servlng of the Injunction, 
was the Utah, Nevada & Oalifomla Railroad construction gang withln a point 
nearer than 2 miles, and during the most of the time were a distance of f rom 
4 to 7 miles, from said obstruction, and sald obstructions were made sev- 
eral days before the 27th day of April, the time when said Utah, Nevada & 
Caltfornia teams were prevented from laying ties, and long before the Issu- 
ance or service of the injunction ; that ever since the 8th day of April, 1901, 
the Utah, Nevada & California Railroad Company hâve been continuously, 
and now are, in the actual construction of a railroad from Uvada, Utah, to 
Clover Valley Junction, in sald county of Lincoln, and are laying good, sub- 
stantial rails and ties, and ballasting the same, and hâve a large force of men 
In the actual construction of a railroad; that I hâve no iuterest whatever In 
the said suit or controversy, and visited the grade during the month of April, 
1901, and was there continuously for 20 days, with instructions from the 
county commissioners and district attorney of said county to prevent obstruc- 
tion to track laying and préserve the peace and order of the county." 

The aflidavit of C. O. Whlttemore, one of the Personal défendants hereln, 
and of counsel for the défendant corporations, who had the gênerai super- 
vision of the work done on said roadbed on behalf of the défendants, after 
denying several of the spécifie statements contalned in some of the afBdavlts 
of persons who were at the time In the employ of défendants, states that 
"ail of the men who were sent by affiant to work on said grade were In- 
structed to repair the same as fast as practicable, and said men were also 
Instructed to adopt such means as might be necessary, by barbed-wire fence 
and other barricades, to prevent the occupation and laying of track by the 
Oregon Short Line Company, or the plalntlff company, on that part of the 
grade repaired and leveled by the forces employed by the Utah & California 
Railway Company; and affiant further states that most, if not ail, barri- 
cades were placed along each side of the grade, and not across the grade, and 
that ail the barricades were constructed for the purpoee of preventing the 
forclble occupation by the plalntifC company of the repaired grade, and to 
prevent the said plaintiff company from interfering with the work of the 
Utah & California Railway Company in repairing said grade." 

It is alleged in the supplemental biU that since the flllng of the original blll 
hereln complainant bas "caused surveys to be made of its line of location of 
Its railroad, and caused maps and profiles to be prepared showing the Une 
of rlght of way for its railroad from Clover Valley Junction • * • south- 
westerly across the state of Nevada and through the county of Lincoln, 
Nevada, to the western boundary of sald state of Nevada, and that its said 
map and profiles of the route and Une of its sald rlght of way were submit- 
ted to the seeretary of the interior, and by said secretary of the Interlor on 

the day of , 1901, duly approved, ail In pursuance to and In 

compllance with the terms of the statute of the United States; * » * 
that it bas duly adopted the line of right of way described upon and em- 
braeed in said maps and profiles as the line of rlght of way for Its said 
railroad, and that it owns and holds the same under and by virtue of the said 
act of congress, the compllance of your orator therewlth, and with the mies 
and régulations of the department of the interior made In respect thereto," 
— and prays that the défendants be further restrained and enjolned from eu- 
tering upon this right of way and railroad grade. 

After the testimony was in, the défendant, by leave of the court, Introduced 
a letter bearing date June 21, 1901, from the commlssloner of the gênerai 
land office, directed to the register and receiver of the land office at Oarson 
City, Nev., in which, among other thlngs, the commlssloner said: 

"With your letter of May 16, 1901, you transmitted nine maps flled by the 
Utah, Nevada & California Railroad Company, showing the definlte location 
of Its Une of road between the points described. Thè first 20-mile section, 
from Clover Valley Junction southwesterly, was filed in your office May 6, 
1901, as appears from a mémorandum signed by the register and transmitted 
with the papers. The rest of the Une is shown on eight maps, which, ac- 
cording to a slmilar mémorandum, were flled In your office May 11, 1901. 
On the days the maps were filed, protests against their accegtance were flled 
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ta your office on behalf of the Utah & Callfornla Rallway Company. On May 
25, 1901. a protjSSt was flled ta your office on behalf of the San Pedro Com- 
pany. TÇbe protests allège that the protesting companles were In possession, 
and worktag and surveylng the said Une of route, and having a corps of 
surveyors employed ta the performance of sald work. Upon exammation 
It àppeàrs that the Une of route submltted by the Utah, Nevada & California 
Eallroad Company Is made from the same field notes that were used for nlne 
maps flled by the Oregon Short Llne & Utah Northern Rallway Company 
In 1890, and approved by the department on November 22, and Decernber 
29, 1890, under the act of March 3, 1875 (18 Stat. 482). The Utah, Nevada 
& California Rallroad Company claims to hâve succeeded to ail the rights 
of the Oregon Short Ltae Company as to this right of way. As to other lines 
in Nevada, the department bas recognlzed this company as an auxiliary of 
the Oregon Short Llne Company, and bas conflrmed it in the rights claimed 
(décision of Aprll 24, 1901, not publlshed). The questions raised by the 
protest are — First, whether the surveys made by the Utah, Nevada & Cali- 
fornia Rallroad Conipany are such as would satisfy the requirements of the 
law and the régulations; and, second, whether the work done on the pro- 
posed right of way by the protestants is such as to give them any rights as 
against the grant of right of way which bas vested in the Oregon Short Llne 
Company, or as against the corporation in favor of whlch the Oregon Short 
Llne Company bas walved its rights. In the affldavits flled by the protest- 
ants are certain stateràents as to the methods in whlch the surveys of the 
Utah, Nevada & California Rallroad Conipany was made, to the efCect that 
stakes were set only at considérable Intervais, and those that were set are 
not ta many cases in conformity with the field notes. The affldavits allège, 
further, that the protestants bave actually been engagea in construction 
upon the proposed Une; the sum of $2,340.50 having been expended in grad- 
ing thereon during the month of May, 1901. It appears tbat ou May 25, 
1901, the San Pedro Company flled two maps showlng the flrst two 20-mile 
sections of the same route southwesterly from Olover Valley Junction, and, on 
June 12, 1901, a map of the thlrd 20-miIe section. On May 25th and June 
13th, respectively, the Utah, Nevada & California Rallroad Company flled 
protests against the acceptance of thèse maps, alleging prior rights by rea- 
son of Its clalm through the Oregon Short Llne Company, and by reason 
of the fact that It had already flled Its maps for the same Une of route. 
An ezamlhation of the maps discloses the fact tbat while there are some dls- 
crepancles between the San Pedro maps on the one hand, and the approved 
Oregon Short Llne maps and tbose of the Utah, Nevada ,& California on the 
other, the difCerences are for the most part very small, and that the two 
rights of way clalmed are practlcally Identlcal. In order that the matter 
may be properly presented to this otBce for the détermination of the rights 
of the parties, you are Instructed to order a hearlng for the purpose of de- 
termtalng the facts wncerntag the two questions of survey and of work done 
as bereinbefore specifically, stated. ïou wlU give the parties due notice 
of the time set for the héartag, and after the conclusion thereof will render 
your décision as to the facts shown and allow the usual right of appeal; 
the entire proceeding to be conducted in accordance with the rules of prac- 
tlce. You wlU make prompt report and transmit ail the papers in the case." 
The amended and supplemental blll also sets out ta hœc verba a judgment 
for $4,998.52, entered by default in Aprll, 1894, in the district court of Lin- 
coln county, State of Nevada, In the suit of tbe state of Nevada against the 
Oregon Short Llne & Utah Northern. Rallway Company, brought for the col- 
lection of delinquent taxes on "possessory clalm to surveyed right of way for 
a rallroad of sixty-flve miles, more or less, runnlng from the state Une on 
the east, southwest down Clover Valley Wash, thence north up Meadow 
Valley Wash, to withln three miles of Pioche, with slxty miles, more or less, 
of prepared roadbed, conslsttag of cuts, flUs, tunnels, etc., and known as 
tbe 'Milford and Pioche Llne of the Oregon Short Llne & Utah Northern Rall- 
way,' situated in lilncoln county, Nevada," and also sets out ail of the pro- 
ceedings had ta sald suit. It aUeges, among other things, that the défend- 
ant the San Pedro, Los Angeles & Sait Lake Rallroad Company bas, or 
claims to bave slnce the flling of the complalnant's original bill, secured un- 
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der and by vlrtue of this judgment a tltle to the roadbed and rlght of way 
of thls complainant from TJvada to Clover Valley Junctlon, and from thence 
to Pioche, by means of certain contracts and agreements made with the 
board of couoty commissioners of Lincoln county, Nev., and certain deeds 
from other parties. It further allèges that said judgment, and ail the pro- 
ceedings had in the suit In which it was entered, were without jurisdlction, 
and were and are absoJutely null and void, and of no efCect, and prays "that 
said San Pedro, Los Angeles & Sait Lake Railroad Company be enjoiued and 
restrained from further assertlng, setting up, or making any clalm of right, 
title, or interest which it prétends to hâve acquired or to hâve under and 
by virtue of any contract, agreement, or conveyance from said Utah & Cali- 
fornia Eailway Company, or under said pretended deed from James A. 
Nesbitt, treasurer of Lincoln county, Nev., or under said pretended contract 
made in the name of John Simpson, as chalrman of the board of county com- 
missioners of said Lincoln county, Nev., or otherwise, as to any of your 
orator's said right of way or property, and that each and every of the said 
pretended deeds, contracts, or agreements, instruments, or conveyances, is- 
sued or delivered by either of the said Utah & Californla Railway Com- 
pany, the said James A. Nesbitt, treasurer, as aforesaid, and the said pre- 
tended contract from the county of Lincoln aforesaid, and the record of each 
and every of them, may be set aside and canceled, and ail of the pretended 
title, claim, or interest of the said San Pedro, Los Angeles & Sait Lalie Rail- 
road Company, pretended to be held under them, or any of them, be held foi 
naught." 

During the argument the court's attention was called by défendants' coun- 
sel to the fact that on May 4, 1901 (subséquent to the flling of complainant's 
original blU, but prior to the filing of its amended and supplemental bill), 
complainant commenced a suit in the district court of Lincoln county, Nev., 
to set aside the judgment in the tax case on the ground that ail proceedlngs 
therein were null and void; that the défendant railroad companies, though 
not made parties, hâve intervened therein as parties défendants; and that 
said suit is now pendlng In said court. 

W. R. Kelly, P. L. Williams, C. S. Varian, and T. Coffin, for com- 
plainant. 

T. E. Gibbon, C. O. Whittemore, and M. A. Murphy, for défend- 
ants. 

HAWLEY, District Judge (after stating the facts). i. The com- 
plainant on April 27, 1901, filed its bill of complaint and obtained an 
order requiring the défendants to appear and show cause why a pre- 
liminary injunction should not issue; and it appearing to the satis- 
faction of the court, from the averments of the bill, that there was 
danger of irréparable injury to complainant before such hearing could 
be had, the court ordered that the défendants be — 

"Restrained and enjoined from entering upon the right of way and railroad 
grade, cuts, embanlîment, tunnels, or any other portions thereof, of that 
certain line of railroad right of way and railroad grade described in the bill 
of complaint herein, and belng in Lincoln county, In said state and district 
of Nevada, beginnlng at a point on the eastern boundary line of said state, 
at or near a point now known as 'TJvada,' and extending thence southwest- 
erly along the said grade and right of way indicated by said railroad bed, 
cuts, embankment, tunnels, etc., to a point called 'Clover Valley Junctlon,' a 
distance of about forty miles, and from said dover Valley Jimctiou, extend- 
ing along such right of way, grade, embankment, cuts and fiUs, northerly 
or northwesterly, a distance of thirty miles, more or less, to a point at 
or near the town of Pioche, in said Lincoln county, and from In any manner 
obstructing, preventing, or interferlng vrith the said complainant, its offl- 
cers, agents, attorneys, servants, and employés, from proceeding peaceably 
and continuously with the work of construction of its railroad on and along 
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the sald rlght ot way, railroad grade, and embankment, untll tlie further 
order of the court hereln." 

On June 3, 1901, complainant by leave of the court filed its amend- 
ed and supplemental bill, praying for a restraining order enjoining 
the défendants from entering upon complainant's right of way from 
Clover Valley Junction, extending southwesterly, through Lincoln 
county and across the state of Nevada, to the western boundary of 
said State, upon the line of railroad right of way as indicated and 
shown upoi][ certain maps of complainant, fîled with and approved by 
the secretary of the interior. The court made an order requiring de- 
fendants to appear on the same day as they were required to appear 
or answer to the original bill to show cause why an injunction should 
not issue as prayed for in the supplemental bill. The rule to show 
cause was heard upon the averments of the original bill and answer 
of défendants filed thereto, the supplemental bill and demurrer there- 
to filed by défendants, divers maps of the respective parties, filed and 
approved, or held for information, by the secretary of the interior, 
varions ruHngs of the gênerai land ofHce and décisions of the secre- 
tary of the interior, and numerous other documents, exhibits, and 
afïidavits more or less relevant to the various questions involved 
herein, etc. The pleadings and proofs submitted on this hearing are 
so extremely lengthy as to render it difficult to make any brief state- 
ment, even in skeleton form, which will convey a true outline of the 
gênerai facts presented by the respective parties. Certain matters, 
however, hâve been embodied in a statement of facts which will assist 
in the better understanding of some of the points discussed herein. 

There are many links in the chain of évidence ofifered by the com- 
plainant in order to establish its right to the roadbed and right of 
way from Uvada to Clover Valley Junction, and from thence to 
Pioche, which would be important and material to be considered 
upon a final hearing herein, but which, in the light of ail the facts, 
need not now be stated or discussed, as the title to said roadbed and 
right of way is not properly before the court at this time for déter- 
mination. In fact, there are many questions involved herein, elabo- 
rately argued by counsel, which might, perhaps, be décisive of the 
real issues between the parties as to the title to the property in con- 
troversy, that are not, in my opinion, in a condition to be decided at 
the présent time, which will be readily observed from a reading of the 
statement of facts, namely, the validity of the tax title acquired by 
the défendants to the roadbed situate in Lincoln county, and the 
validity of the surveyed right of way adopted by the complainant 
throUgh the state of Nevada, and the character and efïect of certain 
wôrfc done by the défendants, with référence to which the commis- 
sioner of the gênerai land office has ordered a new hearing. 

Independent of the question as to whether or not this court has 
afly jurisdiction in the présent suit to détermine whether the judg- 
ment obtained by the state of Nevada against the Oregon Short Line 
& Utah Northern Railway Company for taxes is valid or invalid, 
\t seems to me perfectly clear that the mère fact that this complain- 
ant selected the state court as the proper forum to détermine that 
question is, of itself, sufïicient for this court to refuse to discuss the 
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question or décide it in a collatéral proceeding. The condition of 
affairs and the acts of the respective parties at the time the original 
bill was filed and the temporary restraining order issued were such as 
demanded immédiate action in advance of the settlement, through the 
regular channels of litigation, of the principal controUing questions 
as to the title and légal rights of the respective parties. The situa- 
tion, is, therefore, somewhat embarrassing and difficult. It is admit- 
ted that under the averments of the original bill the court was fuUy 
justifîed in issuing the restraining order. The questions présentée! 
are whether or not, under the pleadings and proofs upon the rule 
to show cause, the restraining order under the original bill should 
be continued or discharged, and whether, under the supplemental bill 
and proofs with référence thereto, a temporary injunction should be 
issued as prayed for therein. The whole case has been argued with 
signal ability, and ail the points hâve been presented with as much 
earnestness, care, attention, and force as if the entire matter of a 
final hearing on the nierits was involved. 

2. It is earnestly contended by défendants' counsel that the Ore- 
gon Short Line & Utah Northern Railway Company had no title to 
the disputed right of way which it could convey either to the Oregon 
Short Line Railroad Company or the complainant, and that the pur- 
ported deeds from the Oregon Short Line & Utah Northern Railway 
Company and the Oregon Short Line Railroad Company to the com- 
plainant, introduced in évidence in this case, conveyed nothing ; that 
the Oregon Short Line & Utah Northern Railway Company for- 
feîted whatever rights it ever had by surveys, location, and work 
done under the act of March 3, 1875, by failing to comply with the 
provisions of section 4 of said act and to complète any section of its 
road in five years ; that the Oregon Short Line Sz: Utah Northern 
Railway Company, prior to the organization of the Oregon Short 
Line Railroad Company and the complainant company, had forfeited 
any rights which its survey and location of its right of way may hâve 
given it over private lands under the laws of the state of Nevada. 
The proviso in section 4 of the act of congress of March 3, 1875, 
reads as follows: 

"That if any section of said road shall not be completed wittiin five years 
after tlie location of said section, the rights lierein granted shall be forfeited 
as to any snch uncompleted section of said road." 

In 1865 the législature of the state of Nevada passed "An act to 
provide for the incorporation of railroad companies, and the manage- 
ment of the afïairs thereof, and other matters relating thereto," ap- 
proved March 22, 1865. Comp. Laws Nev. (Cutting) § 971 et seq. 
Section 1024 reads as follows : 

"If such railroad company shall not, wlthin four years after the filing of its 
original articles of association, begin the construction of its road and ex- 
pend thereon at least 5 per cent, of the amount of its capital stock, and 
finish the road and put it in full opération wlthin six years, its act of incor- 
poration shall be vold." 

It is argued by défendants that, because of the failure on behalf of 
this corporation to do the acts therein required within the time 
therein specified, its rights became ipso facto void ; that by the terms 
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of the s'fatuïe Ihe forfeiture clause was self-operative, and became oï 
full force by the lapse of the time mentioned ; and thàt no steps or 
proceedings on the part of the sovereign power to make it complète 
or effective were at ail essential. There are numerous cases where, 
upon the particular facts thereof, it has been held that, a statute creat- 
ing a corporation which déclares that uniess the corporation performs 
certain acts withîn the prescribed time its corporate existence and 
powers shall cease, or its powers and franchises shall terminate, such 
statute exécutes itself. But the fact is that this question is always 
made dépendent upon the spécial facts, the character of the corpora- 
tion, and the légal construction to be given to the particular statute. 
The gênerai rule is that the question whether a railroad corporation 
authorized by the state has forfeited its corporate rights and fran- 
chises cannot be raised in any collatéral proceeding, and can only 
be taken advàntage of by the sovereign power which created the cor- 
poration, because it is its privilège alone to question the right of the 
corporation to act under its franchise. The state may waive the 
conditions, or enforce tbem, if it sees fit to do so. When the con- 
tinued life of the corporation is made by the charter or goveming 
statute to dépend upon the perforniance of a condition subséquent, 
the nonperformance of the condition is not an ipso facto forfeiture, 
but is a mère ground of forfeiture, of which the state can avail itself, 
or which it can waive at its pleasure. So that, uniess the state takes 
advàntage of the ground of forfeiture, in a proceeding by quo war- 
ranto, or otherwige, to oust the corporation of its franchise, the ex- 
istence of the corpîbration cannot, upon such a ground, be collaterally 
called in question. The supf-eme court of ithe United States has uni- 
formly held, in conétruing various acts of congress containing similar 
provisions to the act of i$7S, that the failure to complète the road 
within the time limited is treated as a condition subséquent, not 
operating ipso facto as a revocation of the grant, but as authorizing 
the government itself to take advàntage of it, and forfeit the grant 
by judicial proceeding, or by an act of congress resuming title to the 
lands. Schulenberg v. Harriman, 21 Wall. 44, 62, 22 L. Ed. 551 ; 
Van Wyck v. Knevals, 106 U. S. 360, 368, i Sup. Ct. 336, 27 L. Ed. 
201; Railroad Co. v. McGee, 115 U. S. 469, 473, 6 Sup. Ct. 123, 29 
L,. Éd. 446, and authorities there cited; Bybee v. Railroad Co., 139 
U. S. 663, 674, II Sup. Ct, 641, 35 L. Éd. 305, and authorities there 
cited; Railroad Co. v. Mingus, 165 U. S. 413, 431, 17 Sup. Ct. 348, 
4ï L. Éd. 770; U. S. v. Northern Pac. R. Co., 177 U. S. 435, 20 Sup. 
Ct. 706, 44 L. Ed. 836. 

The distinction between the cases of In re Brooklyn, W. & N. 
Ry. Co., 72 N. Y. 245, and Brooklyn Steam Transit Co. v. City of 
Brooklyn, 78 N. Y. 524, and other cases relied upon by défendants, 
from the présent case, is clearly pointed eut in Bybee v. Railroad Co., 
supra, where the court said : 

"Oounsel for plalntlff has called our attention to several cases declded by 
the court of appeals of New York which doubtless hâve a bearlng upon this 
question, but which, when carefully ezamlned, are readlly dlstlngulshable. 
• * • In thèse cases the législative act dld not avoid the grant upon the 
nonperformance of the condition subséquent, but declared that the corporate 
existence and powers of the company to act were at an end. In other words, 
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It fixed a tlme for the expiration of the charter, and, when that time arrlved, 
the corporation lost its power to act, or to do any business beyond such as 
■was necessary in tlie proeess of winding up. It was not so mucli a case of 
forfeiture as of loss of légal entity, or, as expressed in tlie language of the 
court of appeals in the case in 78 K. Y.: 'In case of noncompliance, the 
act itself ceases to hâve any opération, and ail the powers, rights, and fran- 
chises thereby granted were deemed forfeited and terminated. There was 
to be, not merely a case of forfeiture which could be enforced by an action 
instituted by the attorney gênerai, but the powers, rights, and franchises 
were to be taken and treated as forfeited and terminated. At the end 
of the time limited the corporation was to corne to an end, as if that were 
the time limited In its charter for its corporate existence.' More directly in 
point is the case of Oakland K. Co. v. Oakland, B. & F. V. R. Co., 45 Cal. 
365, 13 Am. Rep. 181. In this case an act of the législature granting a cor- 
poration the right of way to lay a street-railroad traek provided 'that, if the 
provisions o£ this act are not complied with. then the franchise and privi- 
lèges herein granted shall utterly cease and be forfeited.' A breach of this 
condition was held Ipso facto to forfeit the franchises of the corporation. A 
distinction was drawn in this case between f orf eitures at common law, which 
did not operate to devest tlie title of the owner until, by proper judgment 
in a suit instituted for that purpose, the rights of the state had been estab- 
lished, and a forfeiture deelared by statute, in which case the title to the 
thing forfeited vests inimediately in the state, upon the happening of the 
event for which the forfeiture is deelared." 

The suprême court then referred to the fact that the doctrine oî 
thèse cases had not been universally accepted, and that under the 
facts there stated the principles therein announced hâve been dis- 
tinctly repudiated in several states of the Union, and concluded with 
the statement that : 

"It is not, indeed, always easy to détermine whether a condition be pré- 
cèdent or subséquent. It must dépend wholly upon the intention of the par- 
ties as expressed in the instrument and the facts surrounding its exécution. 
If the condition does not necessarily précède the vesting of the estate, 
or if, from the nature of the act to be performed and the time required 
for its performance, it is évident that the intention of the parties is that the 
estate shall vest, and the grantee shall perform the act after taking pos- 
session, then the condition is treated as subséquent, and there is no for- 
feiture without a re-entry by the grantor, or, in the case of the state, without 
some action on its part manifesting an intention to résume its title. In the 
case under considération, the act, as already stated, takes effect as a présent 
grant, and the provision for a forfeiture in case the company fails to com- 
plète its road is clearly a condition subséquent." 

3. It is next claimed by the défendants that no rights hâve been 
acquired by the complainant by virtue of any acts of its own, and in 
this connection it is argued that the évidence submitted on this hear- 
ing clearly shows that the défendant the San Pedro, Los Angeles & 
Sait Lake Railroad Company was the first to begin its surveys, and 
that it prosecuted the same diligently and properly to final completion 
by the filing of its maps and profiles thereof for approval by the sec- 
retary of the interior; that it was also the first to begin the actual 
work of constructing its Une of railroad thereon; that it has pur- 
chased several miles of the right of way where the same extends 
across the lands of private parties on the Une between Clover Valley 
Junction and Pioche, and also on the line from Clover Valley Junc- 
tion southwesterly to the state line. On the other hand, it is claimed 
by the complainant that, independently of the rights accruing to it 
under the act of congress of March 3, 1875, and obtained by it from 
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the yarîous auxiliary railroad corporations, it is first în time and first 
in right under the laws of Nevada, because it first legally adopted 
its definite Une of location. It must be borne in mind that, at the 
time thè parties plaintiff and défendants entered upon the possession 
of the roadbed, neither corporation, plaintifif or défendant, had adopt- 
ed any definite Hne or survey upon which its road was to be built. 
The facts are that complainant adopted its definite Hne of survey by 
a resolution duly passed by its board of directors on May 9, 1901, 
and the San Pedro, Los Angeles & Sait Lake Railroad Company 
adopted its definite Hne of route upon which it was to construct its 
railroad at a directors' meeting held May 22, 1901. The rights of the 
respective parties, upon this branch of the case, do not dépend upon 
the question of prior possession of either party upon any particular 
part of the roadbed or right of way, either for the purpose of making 
a survey or doing work thereon. Neither party could gain any right 
by a possession obtained, or sought to be held, by force or violence. 
Whatever work was donc was performed at their péril. In my opinion 
it is wholly immaterial which corporation, through it oiïicers, serv- 
ants, or employés, first put foot upon the soil in dispute, The légal ma- 
chinery controlling any right to the roadbed or right of way obtained 
by the surveys, or by possession, could not be set in motion until the 
corporation claiming the right of way had by corporate acts definitely 
adopted the line upon which its road was to be built. This is an es- 
sential act to be performed in order to enable the corporation to 
exercise the right of eminent domain under the statute. Rochester, 
H. & L. R. Co. V. New York, L. E. & W. R. Co., iio N. Y. 128, 17 
N. E. 680; Southern Pac. R. Co. v. U. S., 109 Fed. 913 ; Railroad Co. 
V. Blair, 9 N. J. Eq. 635, 643, 645 ; Sioux City & D. M. R. Co. v. 
Chicago, M. & St. P. R. Co. (C. C.) 27 Fed. 770, 774; Johnston v. 
Callerv, 184 Pa. 146, 151, 39 Atl. 73. 

In Williamsport & N. B. R. Co. v. Philadelphia & E. R. Co., 141 
Pa. 407, 414, 21 Atl. 645, 646, the court, in discussing this question, 
said : 

"The successive steps contemplated by the act of 1849, and subséquent 
législation, as necessary to vest a title to the roadway in the corporation, 
are thèse: (1) A preliminary entry on the lands of prlvate owners for the 
purpose of exploration. This Is made by engineers and surveyors, who nm 
and mark one or more expérimental Unes, and who report their work, with 
such maps and profiles as may be necessary to présent It properly to the 
Company that employa them. (2) A sélection and adoption of a line, or one 
o( the llnes, so run, as and for the location of the proposed railroad, This 
is done by the corporation, and it requlres the action in some form of the 
board of directors. This makes what was before expérimental and open, 
a fixed and definite location. It fastens a servitude upon the property 
aflected thereby, and so takes from the owner and appropriâtes to the use 
of the corporation. (3) Payment to the ownèr for what is taken and the 
conséquences of the taking, or securlty that it shall be made when the 
amount due hlm Is legally ascertained. The tltle of the owner is not de- 
vested until the last of thèse steps has been taken. * • * As to third 
persons and rival corporations, howc ,'er, the action of the company adr»pt- 
ing a definite location is enough to give title. • • • In other words, this 
is the method by whleh the corporation exercises the power of eminent do- 
main, wlth which the state invested it at Its création, and takes what before 
nelonged to others for its corporate use. It may acqulre land by purchase* 
If its charter authorlzes It to do so, before a location of Its road; but, ifi 
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it does so, It holds the land as any other purchaser would, subjoct to the 
right of any one having the right to do so t(f enter and appropriate it by 
virtue of the right of emlnent domain. That a corporation cannot exercise 
the power to appropriate land until it bas located Its Une Is well settled. 
Thus, If a Company has an option between two or more lines or routes, It 
inust make its élection by an actual adoption of one of them before it can 
acquire title by appropriation upon either. 1 Redf. K. R. 240. The reason 
for this is that the act of location is at the same time the act of appropria- 
tion." 

In Railroad Co. v. Blair, supra, where many similar points were 
presented, the court, with référence to the necessity of adopting a 
definite Une of location, among other things said: 

"It may be true that the complainants flrst actually surveyed In the passes 
where the conflicts occur, although there seems to be some doubt on thls 
subject. But, assuming it to be true, the mère expérimental surveying of a 
route will not confer any vested or légal right, until it shall hâve been 
adopted. TJntil then the company is in no wise committed to it. If done 
by their direction, they may change their mind and go elsewhere. It may 
be the mère act of their engineer; and he may recommend it or not. If he 
should, the company may rejeet it, and sélect another route. Although the 
complainants, tlierefore, may hâve first surveyed the conflicting passes in 
the mountains, yet the Warren Company afterwards surveyed the same 
passes, and flrst adopted the route, and first flled their survey in the office 
of the secretary of state. This gave them a légal right to the route surveyed, 
and in my view excluded the complainants from occupying the same lands." 

4. Has the complainant made out such a case upon this hearing 
as entitles it to a continuance of the restraining order heretofore 
issued? This is the vital point involved in the présent hearing. It 
has frequently been held that the question whether the défendant 
should be enjoined from the commission of certain acts before the 
rights of the respective parties hâve been fully investigated and tried 
rests solely in the discrétion of the court. lo Enc. PL & Prac. 983, 
and authorities there cited. But in ail cases essential facts must be 
clearly proven, in order to put the power of the court in motion and 
justify the issuance of the writ. As was said by the court in the early 
case of Bonaparte v. Camden & A. R. Co., i Baldw. 205, Fed. Cas. 
No. 1,617: 

"There is no poveer the exercise of vphich Is more délicate, whlch requires 
greater caution, délibération, and sound discrétion, or more dangerous in a 
doubtful case, than the issuing of an injunctlon. It is the strong arm of 
equity, that nèver ought to be extended unless to cases of great injury, 
where courts of law cannot afford an adéquate or commensurate remedy in 
damages. The right must be clear; the injury impending or threatened, 
so as to be averted only by the protecting, préventive process of injunction." 

The facts and circumstances of each particular case must always 
be considered, and the power of the court, whether in favor of or 
against the issuance of the writ, should always be exercised in further- 
ance of justice. It is "the strong arm of the court, and to render its 
opération benign and useful it must be exercised with great discrétion 
and when necessity requires it." In the exercise of their discrétion 
coujts often take into considération, even in grave and doubtful cases, 
the question as to whether the damage and injury committed or 
threatened by the défendant will be immédiate, certain, and great if 
the injunction does not issue, and whether the loss and injury and 
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inconvenience to the défendant would be comparatively small and in- 
significant if it does issue 1 and in the considération of thèse ques- 
tions the courts hâve frequently said that an injunction should issue 
to restrairi interférence with the property, although the ultimate re- 
lief sought might fînally be denied. City of Newton v. Levis, 25 
C. C. A. 161, 79 Fed. 715, 718, and authorities there cited; Indian- 
apolis Gas Co. v. City of Indianapolis (C. C.) 82 Fed. 245 ; Allison 
V. Corson, 32 C. C. A. 12, 88 Fed. 581, 584, and authorities there 
dted; Charles v. City of Marion (C. C.) 98 Fed. 166. It is true, as 
counsel for défendants contend, that the writ of injunction will not 
ordinarily be granted, where the légal rights of the parties are in dis- 
pute, until the title and the légal rights to the property in contro- 
versy are established at law. But this rule is subject to many ex- 
ceptions. The authorities are numerous where the courts, in a great 
variety of cases, in the exercise of the sound discrétion with which 
they are invested, hâve interfered by injunction before the légal 
rights of the parties hâve been settled, and where the title to the 
real property remained undetermined. 

In Erhardt v. Boaro, 113 U. S. 537, 5 Sup. Ct. 565, 28 t,. Ed. 11 16, 
it was held that if there was irrémédiable mischief, going to the de- 
struction of the substance of the estate, done by parties in possession, 
the estate being in litigation at law, an injunction should be issued to 
prevent it. In that case the lower court had issued an injunction, 
but after a regular trial at law the défendant obtained judgment, and 
thereupon the court dissolved the injunction and dismissed the bill. 
From the decree in this regard an appeal was taken. In the course 
of the opinion the court said : 

"It was formerly the doctrine of equity. In cases of alleged trespass on 
land, not to restraln the use and enjoyment of the premises by the défend- 
ant when the title was In dispute, but to leave the complainlng party to hls 
remedy at law. A controversy as to the title was deemed sufflclent to ex- 
elude the jurisdlctlon of the court. In Plllsworth v. Hopton, 6 Ves. 51, 
whleh was before Lord Eldon In 1801, he Is reported to hâve said that he 
remembered belng told in early life from thé bench 'that if the plaintifC filed 
a blll for an account and an Injunction to restrain waste, statlng that the 
défendant clalmed by a title adverse to hls, he stated hlmself ont of court 
as to the injunction.' This doctrine has been greatly modlfied In modem 
tlmes, and it Is now a common practlee In cases where Irrémédiable mis- 
chief is being done or threatened, going to the destruction of the substance 
of the estate, such as the extraction of ores from a mine, or the cutting 
down of timber, or the removal of coal, to issue an injunction, though the 
title to the prèpiises be in litigation. The authority of the court Is exerclsed 
In such cases, through Its préventive wrlt, to préserve the property from de- 
Btructlor pendlng légal proceedlngs for the détermination of the title. 
.Terome v. Eoss, 7 Johns. Oh. 315, 332, 11 Am. Dec. 484; Le Roy v. Wright, 
4 Sawy. 530, 535, Fed. Cas. No. 8,273. As the judgment In the action at 
law in favor of the défendant has been reversed, and a new trial ordered, the 
reason which origlnally existed for the injunction continues." 

See Wilson v. Rockwell (C. C.) 29 Fed. 674; Northern Pac. R. 
Co. V. City of Spokane (C. C.) 52 Fed. 428; St. Louis Min. & Mill. 
Co. V. Montana Min. Co. (C. C.) 58 Fed. 129 ; Buskirk v, King, 18 
C. C. A. 418, 72 Fed, 22, 25, and authorities there cited. 

In Rochester, H. & h. R. Co. v. New York, L. E. & W. R. Co., iio 
N. Y. 128, 133, 17 N. E. 680, 681, the judge at spécial term vacated 



OTAH, N. it C. E. CO. V. UTAH & C. KY, CO. 895 

the injunctîon, theretofore granted, restraïning the défendant corpo- 
ration from interfering with the plaintiff's roadbed, on the ground 
that the_ plaintifï had not acquired title to the land nor any right to 
occupy it. He stated that the proceeding of défendant was "outra- 
geous," but considered that he had no right to interfère. The gênerai 
term, in their opinion, considered that a case had been made for the 
allowance of a preliminary injunction, and that the same should be 
continued pendente Hte, on the ground that the plaintifï had acquired 
a vested and exclusive right to construct and operate its railroad on 
the line it had located. The court of appeals came to the conclusion 
that the gênerai term were right in the view they took of the matter. 
The court, after referring to the provisions of the gênerai railroad act 
of that State for the organization of railroads, said : 

"Clearly there is Involved In thèse provisions the Intention of the législa- 
ture that, after the initial proceedings hâve been taken, which the statute 
points ont as the first action of the new corporation, the lands over whlch 
the company's route is 'located shall be subjected to the right of the Com- 
pany thereafter to construct thereon. The législative scheme contemplâtes 
the détermination of the Une of route to be in the discrétion of the company, 
to be exerclsed in the mode prescribed by law; and Its exercise, when in 
good falth and withm the limits of its corporate powers, is only reviewable 
by the court In the case of an application by an occupant or owner of lands 
feeling aggrleyed by the proposed location of the road. Thls right to locate 
Its Une of road, at its élection, Is delegated to the corporation by the sover- 
elgn Power, as is the right subséquent to acquire, in invltum, the right of 
way from the landowner and any land needed for the opération of its road. 
In thls soverelgn power Is the source of the franchise, whlch the corporation 
possesses, to construct and operate a railroad; and Its grant is for public, 
and not for prlvate, purposes. Publie considérations enter into the grant 
of the franchise, and public pollcy favors the enterprise for the public con- 
venlence and use. When, therefore, a corporation has made and flled a map 
and survey of the Une of route it intends to adopt for the construction of 
its road, * * • In our judgment, it has acquired the right to construct 
and operate a railroad upon such line, exclusive in that respect as to ail 
other railroad corporations and free from the interférence of any party. By 
Its proceedings it has impressed upon the lands a lien In favor of its right 
to construct, whlch ripens into title through purchase or condemnation pro- 
ceedings. We could not hold otherwise without introducing confusion in the 
exécution of such corporate projects, and without vlolatlng the obvious in- 
tention of the législature. The plaintiff's franchises were invaded, and its 
enjoyment of the statutory privilèges dlsturbed, by the action of the défend- 
ant company in so building tracks upon plaintiff's line of route as to obstruct 
and interfère wlth Its proposed construction. The remedy by injunction was 
clearly avallable to the plaintifif on prlnclples of equity jurisprudence." 

On the question of injunction, this court, in the considération of 
the line of survey from Clover Valley Junction to the southwestern 
end of the state line, as set forth in the supplemental bill, is hampered 
in the expression of its opinion upon the acts of the respective parties 
because no intelligent discussion could be had in regard thereto 
without reviewing the manner in which the surveys on behalf of the 
complainant were made, and the character of the work done on the 
surveyed line by the défendants thereon, and upon both of thèse 
points the land department of the government, having jurisdiction of 
thèse questions, has demanded a further hearing. Under thèse con- 
ditions I deem it to be my duty to respectfuUy décline to express my 
individual views in regard thereto, It is enough, for the purposes of 
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this opinion, to say that as to this portion of the Une of survey the 
facts, as presented to this court, stand upon a différent plane in 
some respects from the question relating to the line of survey over 
the roadbed from Uvada, via Clover Valley Junction, to a point near 
Pioche. My conclusion upon the whole case is that the complainant 
has made out such a prima facie case as to entitle it to an injunction 
pendente lite as to that part of the right of way covered by the road- 
bed from Uvada to Clover Valley Junction, and from thence to 
Pioche, and that it has not made out such a case as to entitle it to 
the additional injunction as prayed for in the supplemental bill. Let 
a decree be entered accordingly. 



HARRISON V. GRAHAM. 

(Circuit Court, D. Maine. August 7, 1901.) 

No. 544. 

Nb Exkat— Canadian Debtor— Adkquatb Rbmedt in Canadian Courts. 

In this case the complainant is a résident of New Yorli, and the 
respondent has a flxed, permanent résidence in Montréal, Canada. The 
complalnaiit's claim has been due for 18 months, durlng -which it might 
hâve been sued in the courts of the province of Québec, which were no 
more remote from the complainant's domicile than the circuit court for 
the district of Maine. A wrlt of ne exeat was aslîed for against the 
respondent durlng a brief pleasure trip in the state of Maine. Service 
of subpœna In the cause In the circuit court had been made on the re- 
spondent wlthin the district of Maine. Held that, independently of the 
question arislng from the fact that the complainant's clalm Is based 
on an open and unllquldated account, a wrlt of ne exeat is refused by 
the circuit court, because, for other reasons, if a decree be obtained 
against the respondent in the circuit court, It would be respected by the 
courts of the province of Québec. 

Henry BriU and George E. Brill, for complainant. 

PUTNAM, Circuit Judge. This is an application for a writ of ne 
exeat. The complainant is a citizen of New York, and résides in 
that State. The respondent is a subject of Great Britain. He has a 
fixed résidence at Montréal, where he is permanently established in 
business, and there is no reason for apprehending that a judgment 
obtained against him in the proper court of the province of Québec 
could not be enforced against him or his property. He is a traveler 
in Maine for a brief season, and for pleasure. The alleged cause of 
action accrued about i8 months ago, and, if the complainant had so 
desired, suit could hâve been brought at any time during that period 
in the courts of the province of Québec. Service of subpœna in this 
cause has been duly made on the respondent, so that this court has 
jurisdiction to proceed to a personal decree against him, and, if the 
complainant obtains one, it y^'ill undoubtedly be enforced in Canada. 
Ritchie V. McMullen, 159 U. S. 235, 16 Sup. Ct. I71, 40 L. Ed. 133. 

In Rice v. Haie, 5 Cush. 238, 241, Chief Justice Shaw refers to the 
well-known rule of practice, saying that this writ is not grantable 
"when the account is open and unliquidated, although the plaintifï 
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States in his afEdavit that a certain sum is due." This gênerai state- 
ment of the rule omits, of course, its qualifications, and ît cannot be 
given in its entirety with so much positiveness. The bill in this case 
claims a balance due as the resuit of a joint enterprise, and it is ac- 
companied with an affidavit setting eut, in gênerai terms, that the 
complainant is entitled to recover at least $6,000. The bill would re- 
quire some investigation before the court could détermine whether 
it is within the rule referred to by Chief Justice Shaw, but we hâve 
not found it necessary to make an examination in this direction. 
The writ of ne exeat, like ail other spécial writs issued by the chan- 
cellor, when exercising his équitable jurisdiction, is an équitable one, 
and therefore it cannot be granted without some regard to a compari- 
son of the relative mischiefs which the refusai or allowance of it 
would involve. We, of course, hâve no knowledge how much hard- 
ship, and, consequently, how much practical injustice, would be im- 
posed on the respondent by an arrest on foreign soil, where he is 
sojourning temporarily for pleasure, if the alleged cause of action 
against him should prove to be baseless ; while we can perceive that 
there is no substantial hardship to the complainant involved in the 
denying of the writ now asked for, inasmuch as he has had ample op- 
portunity of proceeding against the respondent at Montréal, no more 
remote from the résidence of the complainant than is the habitat of 
the United States circuit court for this district, and inasmuch, also, as 
we are well assured that his decree, if he obtains one in this suit, will 
be respected by the courts of the province of Québec. 
The pétition for the writ is denied. 



MOORE et al. T. HAMMOND et aL 

(Circuit Court, D, Oregon. August 9, 1901.) 

No. 2,646. 

1. ACCOUNTINO. 

There Is no case for an aceounting' because of defendanfs refusai to 
carry ont an agreement to obtain a loan, where complainant could ben- 
eflt thereby only to thè estent of obtainlng a commission, and the ques- 
tion of whçther there should be a commission was by the agreement left 
for future détermination of the parties, and It does not appear whether 
the loan could hâve been procured but for défendants' refusai to co> 
operate. 

i. COHTRACT— CONSTHUCTIOH. 

The agreement between complainant and défendants being to obtain 
Bubsidies for and procure the construction of a rallroad, to share In the 
profits from the construction, complainant, though assisting in obtain- 
lng subsidies taken in the name of défendants, is not entitled to an 
Interest thereln, It not appearing there were any profits In the construc- 
tion. 

9, Partnbkship. 

Where complainant and S. agreed to do a certain thlng, they to nliare 
In the profits, and S. and défendants then made an agreement to do It, 
and share in the profits, complainant and défendants do not become 
partners, but any remedy of complainant for profits obtained by S. and 
défendants Is against S. 

110 F.— 57 
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H. Hy EfinWrtS, G. G.:Moser, W.iM; Gregoty, and Geo. A. Brodie, 
for coppl^inj^Pts, 
Ç. W, Pulton>f Or défendants, ji 

BELLINiGEKii District Judge. The complaint in this case allèges : 
That in Apriljr;i894, tbe défendant Stanton entered into a contract 
with one Campbell and çomplainants, by which the parties agreed to 
unité their efforts to securè the rightof way, togethef with certain 
bonnses and subsidies, for a rajlroad from Astoria to Goble, and to 
build wd equip,:. or procure other parties to build and equip, the 
same. E^ch of the parties was to give such time to the undertaking 
as was necessary, and to pay his own expenses. Of the profits, 
Stanton, Campbell, and complainants were each to receive one-third ; 
and in pursuançe of the agreement each expended considérable time 
and money. In Noyember, 1894, Stanton and one Kimball, acting 
under the pontract, and for the benefit of the parties thereto, entered 
into a contract with Hammond and Bonner, who had knowledge of 
Stanton's agreçment with complainants and Campbell, by which it 
was agreed, as appears.from a copy âttached to the complaint, thaï 
the parties tçi the agreement should unité their influence in securing 
for Hamipaond and Bonner the Sea Side Railway, which they were 
désirons of purchasing. Hammond ând Bonner stipulate in said 
a,greement that they will buy such road, and will enter into a con- 
tract with the Astoria Subsidy Comrriittèe for the building of the 
road from Astoria to Goble upon the beat terms obtainable. Stanton 
and Kimball agrée to finance the èntire enterprise, it being mutually 
understood that the plan of borrowing money at an average term of 
about two years at 6 per cent, per annum, and the payment of such 
commissions as may be agreed upon between the lenders and the 
parties aforesaid, "is' accepted.'' , After this agreement was entered 
into, Stanton reported the same to Campbell and complainants, and 
notified them that the contract was for their mutual benefit. Ham- 
mond and Kimball were informed that complainants and Campbell 
were, by agreement with Stanton, to aid in the subject-matter of 
the contract, and to Sharein the profits to accrue thereunder. There- 
upon Kimball, Stanton,'' Carnpbell, and Hammond (they being at 
A$itûria, and the other parties being out of the state) did unité their 
influence in securing for Hammond "the most favorable contracts, 
as contemplated by said contract." It is further alleged that about 
the ist day of December, 1894, Hammond, and Bonner acting by 
Hammond as his agent, in pursuançe of the contract referred to, 
entered into a contract with certain pèrsons, described as the "Com- 
mittee of Direction," and the Astoria Savings Bank, said individuals 
and bank constituting the Astoria Subsidy Committee heretofore re- 
ferred to, for the construction of the said Astoria-Goble road; that 
at the time this contract was entered into conveyance had been made 
to said subsidy committee of a large amount of land to be used as 
subsidies for the building of the road in question ; and it is alleged 
that thereupon it became the duty of Hammond and Bonner to co- 
operate witn Stanton, Kimball, Campbell, and complainants for the 
purpose of raising money, as contemplated in their contracts; and 



MOORE V. HAMMOND. 899 

that, among other things, it was their duty to consult and agrée with 
said last-named parties and complainants as to the amount of money 
necessary to be raised, the manner of raising the same, the form of 
the obligations and securities, the amount of the commissions that 
should be paid, and the manner of pledging said subsidy, as well as 
of ail the property held by Hammond and Bonner as trustées under 
said contràcts, — ail of which things it was necessary to do before 
Stanton, Kimball, Campbell, and complainants could begin to finance 
the enterprise. It is further alleged : That it became the duty of 
Hammond and Bonner to work with the said Stanton, Kimball, 
Campbell, and complainants to secure additional subsidies, as pro- 
vided for in their contract, and to confer with the said last-named 
parties as to the desirability of interesting other parties in said enter- 
prise and giving them a share of the profits ; and that it became the 
duty of Hammond and Bonner, in every department of the work 
contemplated in said contract, to mutually confer and co-operate with 
said Stanton, Kimball, Campbell, and complainants, and to work in 
good faith, and to each aid the other parties thereto whenever pos- 
sible. That Stanton, Kimball, Campbell, and complainants pro- 
ceeded in good faith, with the knowledge and approval of Hammond 
and Bonner, to carry out the conditions of their agreements, and 
particularly to secure additional siibsidies and the necessary money 
with which to build the road; and they did secure, or aid in secur- 
ing, certain additional subsidies, especially with référence to real 
property on the west side of the Astoria harbor. That, notwith- 
standing the duty of Hammond and Bonner in that regard, said Bon- 
ner personally did nothing towards the performance of his covenants 
in said agreement, but said Hammond claimed to act for both Bon- 
ner and himself, and for a time co-operated with Stanton, Kimball, 
Campbell, and complainants in order to secure additional subsidies, 
and pretended to co-operate with them ; but it is alleged that said 
Hammond and Bonner never acted in good faith in trying to secure 
said money, and did not in fact and in good faith try to secure said 
money, or aid in securing the same, and did not proceed in good 
faith in the performance of any act in aid of the said parties of the 
other part. That a large amount of work was donc by said Stanton, 
Kimball, Campbell, and complainants in furtherance of said contract, 
but that Hammond at no time aided the other parties in their eiîEorts 
to secure money with which to build the road, although he did aid 
said parties in securing additional subsidies; and that said Ham- 
mond refused to co-operate with the other parties in raising said 
money, refused to state what commissions he was willing to pay in 
securing the same, and refused to work with or aid them in trying 
to secure said money ; but having, in the name of himself and Bon- 
ner, the contract for said subsidies, and acting for himself and Bonner, 
he refused to make any contract for procuring said money, and re- 
fused to inform the other parties, or any parties whom they sought 
to interest, or from whom they sought to secure said money, what 
kind of a contract he would make or agrée to. That in fact said 
Hammond refused to carry out his part of the contract, and by rea- 
son of this default the other parties were prevented from procuring 
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the necessâry money with which to build said railroad, and were 
prevented from financing the enterprise, which otherwise they would 
hâve been able to do, and would hâve done. That, pending said 
negotiations, Bonner àssigned ail his interest in the contract to Ham- 
mond, and dùring the same time Kimball, with the approval of Ham- 
mbnd, àssigned ail his interest in said contract to Stanton, and there- 
uponit was agreed that the interests of Kimball and Stanton in said 
contract should be held by Stanton for the benefit of himself, Camp- 
bell, and. complainants, of ail of which Hammond had notice. That 
thereupbn-Hammond proceeded to procure said railroad to be built, 
and procured to be convèyed to him said subsidies so to be paid for 
the building of said road, by which he acquired a large amount of 
property particularly described in the complaint. It is further al- 
leged that Stanton has been asked to unité with complainants in 
bringinè^ this suit, but has refused to do so ; wherèupon complainants 
bring thisjsuit, and pray for an accounting, and that Hammond be 
decreed to iaccount for ail the property acquired or earned in the 
matter of the said purcliase of the Séa Side Railway and the con- 
struction of the Astoria-Goble road, and for a decree that the com- 
plainants 'be adjudged to be the owners of an undivided two-thirds 
of four-ninths of the real property convèyed in aid of the said road, 
and that the Astoria Company (being the said subsidy committee) 
be required to convey to complainants iSuch undivided interest; and 
for such other relief as shall be required by the principles of equity 
and good, conscience. 

Thè injpry complained of grows but of Hammond's alleged re- 
fusai to co-rdperate with complainants and their associâtes in raising 
money for the enterprise i in question. It is alleged that Hammond 
refùised'taioiakeany contract for procuring said money, or to inform 
thëm, 'or âny parties whom they sought to interest, or from whom 
they soiught to secure said money, What kind of a contract he would 
makei and he refused to make any agreement in respect thereto ; 
and it is alleged that they were, by this refusai on Hammond's part, 
-prevented from procuring the necessâry money with which to build 
said road, and were prevented from financing the enterprise. The 
extent of complainants' damage from this refusai on Hammond's part 
is not stated, and cannot be estimated. It is a matter of inference 
that complainants and their associâtes were to receive or share in 
such commissions for procuring a loan of money as might be agreed 
upoh betweenithe lenders and said parties. The value of such serv- 
ices is not I sfcated, nor cah it be known whether the parties would 
hâve succeedëd in procuring the loan but for Hammond's alleged 
refusai toco-operate in what was proposed. What complainants did 
do was to aid in securing "certain additional subsidies, especially 
with référence to real property on theiwest side of Astoria harbor." 
But this would not entitle them to any interest in the subsidies so 
pijocured. The preliminary agreement between Stanton, Campbell, 
and complainants was for a division of profits arising from the con- 
struction of the road by themselvés or by other parties whom they 
might "procure"' to build it. Theré is nothing to warrant an infer- 
ence that there would hâve been or hâve been profits in the con- 
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structîon of the road. There is nothing in the fâcts that gïves any 
assurance of profits or pecuniary benefit, except the commissions 
that would hâve resulted, if a loan had been negotiated, and if the 
contract of loan had included an agreement for commissions ; and 
in such case the amount as well as the fact of the commissions was 
left to the uncertainty of the future agreement. Thèse facts do not 
make a case for an accounting. Furthermore, complainants were 
strangers to Hammond. If the latter has made profits out of his 
contract with the Astoria Subsidy Committee, and if Stanton is en- 
titled to share in those profits, and if complainants had an agree- 
ment with Stanton to share in his share, and Hammond knew it, 
this does not constitute them partners with Hammond. Bâtes, 
Partn. §§ 164-167. In such case complainants' remedy is against 
Stanton. If, in such a case, it is proper to join Hammond as a de- 
fendant, it is merely for the purposes of discovery as to the profits 
secured by Stanton, and not for relief, as to which complainants 
must look to Stanton. 
The demurrer to the bill of complaint is sustained. 
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(Circuit Court, S. D. lowa, E. D. December 17, 1900.) 

No. 333. 

L MiTNiciPAi, Corporations— CoNTEACTB fob Water— Iowa Statutb. 

McOlain's Gode Iowa, § 641, authorizes clties to contract witli an Indi- 
vldual or company for the érection of waterworks and the fumlshing 
of water for public use. "and to pay theréfor such sum or sums as may 
be agreed upon between said contracting parties." Section 643 provides 
that "such City shall levy each year and cause to be collected a spécial 
tax as provided for above sufflcient to pay off such water rents so agreed 
to be paid to such individual or company constructing said worlis: pro- 
vided, however, that said tax shall not exceed the sum of flve mills on 
the dollar for any one year." Jleld, that the latter provision was not a 
limitation upon the power to contract conferred upon a clty by section 
641, but merely provided for a spécial fund to be applied on the rentals 
contracted to be paid by the clty, and that the application of such fund 
thereon, if Insufficient to discharge the contract obligation in full, did 
not release the clty from further liability. 

2. Samb— Contract Construed. 

In 1885, while such sections of the Code were In force, a clty con- 
tracted by ordinance for the érection of waterworks by an individual, 
and bound itself to pay rental for a certain number of hydrants, and for 
additional ones in case of extensions of the mains made by order of the 
clty; the contract containing the following provision: "Said hydrant 
rental to be paid quarterly out of the spécial tax fund to be levled and 
collected as other taxes of the eity are for thls purpose." Selâ, that 
such provision could not be construed as limitlng the liability of the 
city for hydrants furnished In accordance with the contract to the sum 
collected from the spécial tax levy, and that it was no défense to an 
action to recover unpaid rentals that the city had levied such spécial tax 
to the limit allowed by the statute, and applied ail the proceeds in pay- 
ment of such rentals. 
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At I^aw^ Action to recover r entais for hydrants supplied to de- 
fendant cityunder cont?:act. 

James G. Davis, for' plàintiff. 

E. C. Weber and F. T. Hughes, for défendant. 

McPHÈ;feSON, District Judge. The plaintifï in its pétition al- 
lèges that it: js the successor and assignée of one Inman, who in 
1885 made' a contract with the défendant city, the latter acting by 
ordinance, ; and Inrnan by, a written acceptance of the ordinance. The 
pétition is In parâgraphs, as follows, in substance: In paragraphs i, 
2, and 3 the citizensh^p of the parties and the amount in contro- 
vérsy, cônferring jurisdiction upon this court, are ,alleged. Para- 
graph 4 allèges that said ordinance was adopted by défendant May 
29, 1885,. whereby a contract by Inman accepting the ordinance was 
made, by _^yïrtùe of which contract Inman agreed to furnigh the city 
and its'^titizens with a public and private supply of water for 20 
years. Paragraph 5, allèges that it is the successor and assignée 
of Inman of said coniiract rights, and makes a copy of said ordi- 
nance and acceptance a part of the pétition. Paragraph 6 allèges 

that Inman, and plaintifï as his successor, on the day of 

, 1885, in said city, e^eçted the water plant, and at ail times 

since hâve supplied the city and its inhabitants with a public and 
private supply ôi water. 'Taragraph 7 allèges that from time to 
time, by direction of the city, plaintifï has put in additional hydrants, 
as provided by section 4 of the ordinance, until in the year 1896 plain- 
tifï had -placed and had in opération 138 hydrants, and from said 
date until the présent hkd' maintained the 138 hydrants, and given 
the city the service ôf said hydrants, furnished water, etc., and that 
the city haçpaid; for the said service, excepting as hereinafter al- 
leged. : Paragraph 8 allèges that there is now due and owing it from 
défendant for the qtiarter ending June 30, 1900, one quarter's rental 
of 40 hydrants at the rate of $75 pet: annum and 98 hydrants at the 
rate of $60 per annum,; making the amount due for the quarter 
$2,220, and, unless the same is sooner paid. there will become due 
September 30, 1900, the further sum of $2,220. Paragraph 9: Oc- 
tober 5, I90ô,"an amendment to the pétition was fîled, repeating the 
fôregoing allégations, and alleging the nonpayment, etc., of the $2,- 
220 falling due on September 30, 1900, as above set forth. Plaintifï 
demands judgment for $4,440, with interest and costs. Défendant 
has fîled its answer, as follows: Paragraph i admits paragraphs 
I, 2, 3, 4, 5, and 6 of the pétition. Paragraph 2 allèges an absence 
of information as to the récitals of paragraph 7 of the pétition. 
Paragraph 3 pleads said ordinance by referring to it, and allèges 
that it owes plaintifï no sum for either quarters, for that the ordi- 
nance provides the hydrant rental shall be paid quarterly out of a 
spécial fun^ tô be levied and collected as other taxes of the city, 
and the ordinance contract relating to the hydrant rentals is in ex- 
cess and beyond the proceeds of the fîve-mill tax upon taxable prop- 
erty within the fîre limits to benefit or protection, and is void and of 
no efïect. Paragraph 4 allèges the city has collected and paid the 
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five-mill levy, which from the year 1896 has not raised sufficient to 
pay said rental, and the city lias not any right to pay out of the 
gênerai fund on such account. Paragraph 5, further answering para- 
graph 8 of the pétition, allèges the water furnished was not of the 
quality, or thrown to such height, as the ordinance requires. Plain- 
tiff has demurred to the ânswer as follows : To paragraph 3 of the 
answer for the reason that said ordinance créâtes an absolute lia- 
bility, and the facts stated constitute no défense. To paragraph 4 
of the answer because the facts stated are no défense as to the ha- 
bility of the city, and because said facts can only be inquired into in 
proceedings looking to the collection of the judgment that may be 
rendered herein. And to paragraph 5 of the answer because the 
city is estopped, having received the water and the service, etc. 

At the hearing on the demurrer, paragraph 5 of the answer, by 
agreement in open court, was to be considérée as withdrawn, as were 
ail déniais of the answer, and the case considered fully tried, as 
well as a hearing on the demurrer. Therefore plaintifï is or is not 
entitled to judgment for the amount sued for, with interest, as the 
ordinance pleaded by both parties shall be construed. 

The ordinance covers many détails which need not be set forth. 
It provides for the érection of the works, charges' to be made private 
consumera, the placing of the mains, penalties for any person intér- 
fering with the property, etc., and so on. Sections 4, 5, and 6 of the 
ordinance are as follows : 

"Sec. 4. The city of Ft. Madison, to supply Itself with water for fire 
protection, hereby agrées to rent from said George B. Inman, his heirs, 
successors or assigna, fifty-one (51) flre hydrants during the continuance of 
this franchise, paying therefor an annual rental of seventy-flve dollars ($75) 
each for the flrst forty (40) hydrants, and the sum of sixty dollars ($60) each 
per year for ail hydrants over forty (40); said hj'drant rental to be pald 
quarterly out of the spécial tax fund to be levied and coUected as other 
taxes of the city are for this purpose. 

"Sec. 5. The city of Ft. Madison may from time to time order additional 
water mains and pipes to be laid in the streets of said city, and the said 
George B. Inman, his heirs, successors or assigns, agrées to lay such addi- 
tional mains when so ordered by the city, provlded that no extension so 
ordered shall be less than for one block, and out of each and every exten- 
sion so made the city shall rent one additional hydrant for every bloclc laid. 

"Sec. 6. The annual rental for ail additional hydrants so ordered by the 
city shall be $60 each, to be coUected and paid for in the same manner as 
the fifty-one (51), and the time when said hydrant rental shall commence 
shall be at the time said hydrants or additional hydrants shall be erected 
and ready for use, and the city clerli shall hâve been notlfled thereof by 
the said George B. Inman, his heirs, successors and assigns, or his or their 
duly authorized agent." 

I set forth the three sections to the end it may be seen I hâve 
fully considered ail having any bearing on the question. But, in my 
judgment, section 4 only is material. That section provides the 
city will rent the hydrants, and that Inman and his assigns will fur- 
nish them as ordered by the city. The city agrées to pay a stipu- 
lated price per annum, payable quarterly, for the hydrants thus 
ordered by the city, and supplied and operated by plaintiiï. After 
agreeing to pay the rentals, section 4 of the ordinance concludes 
as follows: "Said hydrant rental to be paid quarterly out of the 
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spécial tax fund ,to be levied s^nd collected as other taxes of the 
ci,ty for this purpOjSe." The défendant city is subjecti to the gênerai 
laws of the State pfsrtarpipg tçiicities of the secondçlass. The ordi- 
n^nce (if yalid), and its jacceptarice çonstituted a contrapt whiçh can- 
npt be impaired by any subséquent législation pf the state. And 
it 'is conçeded, as ail will admit without such concession, that the 
ordinance is valid ûnless the concluding clause of section 4 is invalid, 
if it is; to be construed as binding the city in excess of the spécial 
levy of five mills. jt need only be stated that the city has such 
po\yers, and such ;Only, ^as are recitpd in the statutes; and the ordi- 
nançe in question and its acceptance, making a qontract, must be 
çonstrued under the sta,tutes of lowa in force in 1885. What were the 
statuteSj of lowa in force in the year 1885, when this contract was 
made? Section 615, McClain's Code, provided for the gênerai wel- 
fare of the city, and for the protectipn of both corporate and private 
property. Section 641 provided that contracts might be made by a 
city wi&, another party for the érection, maintenance, and opération 
of waterworks for public consumption and for individual consumers, 
and concluded with thèse words : "And to pay therefor such sum or 
sums as may be agreed upon between said contracting parties." 
If this wçre ail, there would be no room for contention, because 
thus far we hâve a plain and absolutely binding contract, binding 
pla,intifï to build its plant, maintain and operate the same, and fur- 
nish and operate such hydrants as the city may require, The city 
did require 138 hydrants, and the plaintiff furnished them and oper- 
ated thenl during the times in question; and the city has agreed to 
pay for them, but has defaulted. If this were a suit on a contract 
betweeïi individuals, no oïie would question the vaHdity and bind- 
ing force of the contract. And the statute just referred to (section 
641 of McClain's; Code) says the city shall "pay therefor such sum 
or sums as may be agreed upon between said contracting parties." 
But in the year 1885 there was another statute of lowa in force. 
McClain's Code, § 643, provides, after reciting that if the contract 
is with an individual, as follows: 

"Such city shall levy each year, and cause to be collected, a spécial tax 
as provided for above, sùfflclent to pay ofif such water rents so agreed to 
be pald to said individual or Company eonstructing said works: Provided, 
however, that said tax shall ilôt exceed the sum of five mills on the dollar 
for any one year." 

And the clause just quoted gives rise to the only contention: Is 
the five-mill levy the only revenue to be raised or applied on the con- 
tract ? Défendant contends that this clause is a limitation upon the 
power to contract. Its counsel in efïect, but not in terms, contend 
that plaintiff must build additional mains and put in additional 
hydrants in such numbers as the city from time to time may demand, 
and that such parts of the contract would be binding upon plaintiff ; 
but that the city need not pay therefor in excess of the moneys 
raised by the^ five-mill levy. Can it be possible that plaintiff must 
put the hydrants in, and the city pay nothing therefor? Or, having 
put them in, can plaintiff take such number out as will reduce the 
rentals to such sum that the five-mill levy will pay for the balance? 
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If se, and the city will not direct what hydrants are tb be taken out, 
how will that controversy be settled? Or shall it be the last put in 
shall be the first taken out? And shall this be regardless of the 
growth of the city in this, that, or the other direction? Aside from 
précédents, I do not believe that section 643 of the statute is a 
limitation upon the powers otherwise conferred by section 641. In 
my judgment, section 643 créâtes a fund to be appliêd on the contract 
price, and not in extinguishment of the contract price. I believe sec- 
tion 643 provides a sinking fund, or a security for the payment, 
and, when this sinking fund or security falls- short of the sum nec- 
essary, a gênerai hability for the balance exists, which can be en- 
forced. As well say, when the mortgage security is exhausted a 
note thereby secured is at an end, as to say this contract in suit is 
paid ofif by the five-mill levy. Who would claim a debt is discharged 
because the sinking fund is exhausted? I hâve given much atten- 
tion to this case, and can view the question in no other way, and 
can reach no other conclusion. Such conclusion I would announce 
if there were no authorities, and I consider myself bound by the 
decided cases : (i) Creston Waterworks Co. v. City of Creston, 101 
lowa, 694, 70 N. W. 739; (2) U. S. V. Clark Co., 96 U. S. 214, 24 L?. 
Ed. 628. If the question in the case at bar be, what construction 
has been placed upon thèse lowa statutes by the lowa suprême 
court, then the only answer is found in loi lowa, 694, 70 N. W. 739. 
If the construction of thèse lowa statutes by the lowa suprême court 
is binding upon this court, then the questions in the case at bar are 
foreclosed. And, if the question is not put at rest by the lowa su- 
prême court, then the case by the United States suprême court 
several times approved ought to put it at rest, as it is binding upon 
this court. The fact that that case was decided by a divided court, 
or the fact that the suprême court of Missouri and others hâve 
criticised it, is to me an argument of no great persuasive force. The 
case has not been overruled, and with propriety cannot be disre- 
garded by this court. 

Counsel for both parties herein hâve cited many cases which I 
do not care to review. Plaintiflf's counsel with much confidence cites 
Grand Junction Water Co. v. City of Grand Junction (Colo. Apg.) 
60 Pac. 196, and the case is entitled to much weight. Defendant's 
counsel cites several Missouri cases, only one of which to me seems 
at ail in point. But defendant's counsel lays much stress upon the 
case of Boro v. Phillips Co., 4 Dill. 216, Fed. Cas. No. 1,663. Judge 
Caldwell wrote the opinion. In that case the law required in ex- 
press terms that the money be paid by the treasurer of the district, 
and not by the county, and, of course, Judge Caldwell held that the 
county, as a county, was not liable. Counsel for défendant might 
hâve cited the case of Dashner v. Mills Co., 88 lowa, 401, 55 N. W. 
468, making a like holding as decided by Judge Caldwell in 4 Dill. 
2i6, Fed. Cas. No. 1,663. But the décisions of Judge Caldwell and 
the suprême court of lowa (88 lowa, 401, 55 N. W. 4^) do not hâve 
the slightest application to the case at bar. In thpse cases there 
were no contracts by the county. In the case at bar we hâve a con- 
tract by the city. In those cases the districts had a légal being. In 
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the case at bar no such district is recognized as an entity. If, after 
iudgment; jherein, andja failure to discharge by payment of the judg- 
ment, a niandamus ghwld issue to levy and' çollect taxes for such 
purposes, the question should arise, it can then be determined upon 
whom of the taxpayers of the city ; the burden shall rest. If the 
Dashner Case (88 lowa, 55 N. W.) Hk^ the 4 Dill. case, is in point, 
the answer is that the Creston Watçrworks Case (loi lowa, 70 
N. W.) was otherwise decided at a later date. And defendant's coun- 
sel cite with confidence the New Mexico case of Raton Waterworks 
V, City of Raton,: 49 Pac. 898. Much that is said" therein does not 
tend to support theirview. But; in New Mexico there was no stat- 
ute, as in lowa, allowing the city to make an absolute contract to 
pay such rentals as might be agreed upon. 

Ëinally, defendant's counsel say that in 1897 the lowa statute was 
changed to harmonize with their views. The answer to that is that 
such change in the law, instead of being an argument for it, is a 
strong argument against the city. The old law could not be changed 
to afifect the contract in, suit, because of the constitutional provi- 
sion against impairing the obUgation of contracts. What the law 
for future contracts may be does not now concern us. As to prior 
contracts the law had been settled by the suprême court. Why add 
words whf n ît was well understoodr I will not pursue the matter 
further. 

I maintajn plaintiiï should recover herein for three reasons, viz. : 
(l) The fair construction of the statutes in forcç in 1885 requires 
such holding. .(2) The said lowa statutes hâve been so construed by 
the lowa suprême court, and that décision is binding, upon this court. 
(3) If it is a matter of gênerai law, and not lowa's local law and 
décisions, then the décision in 96 U. S., 24 L. Ed., is binding, and the 
more sb in view of the fact the case has been niany times, approved 
by that court. Maçon Co. v. Huidekoper, 99 U. S. 592, 25 L. Ed. 
333, note; Knox Co. Court v. U. S., 109 U. S- 229, 3 Sup. Ct. 131, 
27 L. Ed. 915; Maçon Co. v. Huidekoper, 134 U. S. 336, 10 Sup. Ct. 
491, 33 L. Ed. 914. 

A judgment is accordingly ordered for the plaîntiflf, and against 
the défendant city, for the full amount sued for. 



BARNARD T. RANDLE. 

(Circuit Court of Appeals, Elghth Circuit. September 23, 1901.) 

No.. 1,483. 

1. ITrial— Dbmtjekbr to Evidbncb— Waivkb. 

A défendant waives hls demurrer to the plalntifC's évidence by the 
subséquent Introduction of évidence to the mérita on hls own behalf. 
8. Wbit of Brror— Necbssitï' of ExoEPtibus. 

'1 Where no objection Is made or exception taken to the évidence Intro- 
.viit^dueed by the opposite party, and no rullng thereon Is invoked or made, 

ttiere can b«^ no error for reylew. 
8. Same— QENEiRAii FiïTDiNG— Considération of Findings of Fact or Con- 
clusions OF Law Drawn frôm The Evidence. 

Where a Jury Is walvéd, and the case Is tried by the court, and no 
spécial ânding of . f acts Is made, the only questions arlslng on the evi- 
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flence whleh can be presented to or conBldered by thîs court are the 
ruUngs upon the admission or rejection of évidence In tho progress of 
the trial, and, In cases where that question is presented by a proper 
request at the close of ail the «Tidence, the sufficlency of the évidence to 
■warrant the flndlng. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 
For the opinion of the circuit court, see 99 Fed. 348. 

George W. Taussig, for plaintifï in error. 

Shepard Barclay, John E. McKeighan, M. F. Watts, and Alex. W. 
Hope, for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN. District Judge. 

SANBORN, Circuit Judge. This was an action against the surety 
upon a bond, George D. Barnard, the plaintifï in error, and it re- 
sulted in a judgment against him for the fuU amount claimed in the 
pétition. The first spécification of error is that the demurrer to the 
pétition should hâve been sustained, because it does not state facts 
sufficient to constitute a cause of action. The défendant in error, 
Charles H. Randle, alleged in his pétition that on October 29, 1892, 
George D. Barnard, as surety for A. C. Ricksecker, entered into a 
bond to the défendant in error in the pénal sum of $5,000, whereby 
he promised to pay that sum in the event that Ricksecker should not 
completely perform every provision of a certain contract between 
Ricksecker and Randle of the same date as the bond; that by this 
contract Ricksecker agreed to rent a certain building in the city of 
Chicago for 183 days from May i, 1893, and to pay the défendant 
in error as rent therefor $140 for every day of the term, in monthly 
installments, in advance, on the first business day of each calendar 
month, but that Ricksecker did not comply with this contract, in that 
he failed.to pay more than $10,000 of the rent for the use of the 
building during his occupancy thereof ; and that the payment of this 
amount had been demanded of both Ricksecker and the plaintifï in 
error, but they had refused to pay it. This pétition states a complète 
cause of action, and the first spécification of error is groundless. 

The second is like unto it. It is that the court erred in refusing 
to give the déclaration of law requested by the plaintifï in error at 
the close of the testimony of the défendant in error that the plaintifï 
in the cause was not entitled to recover in the action. While this re- 
quest was made, and an exception taken to the refusai to grant it, 
tîie plaintifï in error subsequently proceeded to introduce évidence 
on his own behalf, and thereby waived his exception. A défendant 
waives his demurrer to the plaintifï's évidence by the subséquent in- 
troduction of évidence to the merits on his own behalf. Insurance 
Co. y. Frederick, 58 Fed. 144, 147, 148, 7 C. C. A. 122, 126, 19 U. S. 
App. 24, 31; Insurance Co. v. Heiserman, 67 Fed. 947, 15 C. C. A. 
95, 32 U. S. App. 409; Jefïerson v. Burhans, 85 Fed. 924, 927, 29 
C. C. A. 487, 490; Railroad Co. v. Mares, 123 U. S. 710, 713, 8 Sup. 
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,C3t-i33I,f3i.I^.;;Ed. 296; Insurance Co. V. Crandal, 120 U> S. 527, 530, 
f. Sap,;et. 685, 30 I*. Éd. 740. 

The next mo si>ecifications of error are that the contract and bond 
pleadèd in the pétition were admitted in évidence. An examination 
of the record discloses the fact, however, that they were received 
without objection or exception, and hence the question of their ad- 
missibility is not hère for review. In an action at law this is a court 
for the correction of the errors of the court below only, and where 
no objection is made or exception taken to the évidence introduced 
by the opposite party, and no ruHng thereon is invoked or made, 
there c?^n be np errpr for review. 

Thé fïî^h spécification is that the court erred in admitting in évi- 
dence the lease dated April 29, 1893, between the plaintifif in error 
and A. C. Ricksecker, the lessèe. The answer of the défendant ad- 
mitted the exécution of the bond, and its condition that the plaintiff 
in error would pay the penalty if Ricksecker failed to perform every 
provisioh ôf the contract of the same date with the bond. It denied 
that Ricksecker failed to comply with the contract, and then alleged 
as a sepairate défense that Randle had failed to complète his part of 
the contract în that he had agreed tO constfuct thé building, and to 
furnish its rooms with gobd and substantial plain furniture, on or 
before the ist day of May, 1893, and he had not so completed and 
furnishéd k on that day. Thie answer also alleged as another défense 
that aftéf the exécution of the contract of October 29, 1892, Randle 
and Ricksecker, withouï the knowledge of the plaintiiï in error, 
changed it so thât they aigteed that' the building, instead of being 
completed on May i, 18513, should be completed on a subséquent 
date, and s6 that the deféildânt in error should not be obliged to sup- 
ply the furniture foi" the rooms in said building until a later date than 
May I, 1893; " The conditiofa of the bond was that Ricksecker should 
rent the buifdîhg fbr a term of 183 days commencing on May i, 1893, 
a!nd should pày reht therëfor at ithe rate of $140: per day. The lease 
which waë ofïered( ip évidence Was dated April 29, 1893, was.signed 
by Randle and Ricksecker, and it stipulated that Randle, rented the 
building frbnl M?ay;i,t8^3, Vintil October 31^ 1893, and that Rick- 
secker agreed tp pay .relit dtijririg that period at the rate of $140 per 
day. ' Xhé only objections interposèd tô its introduction in évidence 
were that it waS inccimpétent, irrelévant, and imma^erial. No reason 
was then éuggested'wliy it was ' incompétent, or ïn any way inadmis- 
sihle, and, as it àppeàred to complj^ vvith the subst'aijtial terms of the 
contract atld boha pleaded, it was properly received in évidence over 
this général objection.. In this cpûrt the admission of this lease is 
attacked 011 thé^îlouncjs : (i) Th|it JRahdle testified that it was not 
executed u4iir|ilày ïï, Î893; (2) tKat the lease was not made after, 
but before/ïlie cpnipïetion oî thé building, — that it did not commence 
on May 'itst biJt on May lith; (3) ^hat under the contract Randle 
agreed to fMî-njsfl the charnber service without charge to Ricksecker, 
while tlje.^èaàé'trelieiyed, Éàjtidlé pf this obligation, and imposed it 
upon Ricksecker; -and (4) that the contract restricted Ricksecker's 
privilège pf s^Metting, while the le^se gave him the privilège of sub- 
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retiting the basement. None of the questions raised by thèse objec- 
tions were suggested to the court below. That court did not rule 
upon them, because it did not hear them, so that there was no error 
in its admission of the lease over the gênerai objection presented to 
it. Moreover, thèse objections are technical and untenable. When 
the lease was offered in évidence, Randle had not testified that it was 
not executed until May i ith, nor that the term was not to commence 
until after May ist, and the sHght variations between the terms of 
the contract and the lease were insufRcient to exclude it, in any event, 
from the considération of the court as évidence. 

The sixth error specified is that the court admitted in évidence a 
contract dated October 29^ 1892, between George D. Barnard and 
A. C. Ricksecker, to the effect that, in considération of the signature 
by Barnard of the bond in suit and of his advancing $500 in money 
to Ricksecker, the latter agreed to repay him this $500 and 25 per 
cent, of ail the net profits arising from the leasing of the property 
referred to in the contract and bond between Ricksecker and Ran- 
dle ; that that contract was referred to and made a part of the agree- 
ment between Ricksecker and Barnard, and that Ricksecker would 
submit ail trades or deals made by him to Barnard for his approval. 
The objection to this contract was that it was incompétent, irrele- 
vant, and immaterial. But, inasmuch as one of the défenses in the 
answer was that Barnard had been relieved from his obligation as 
surety by trades or deals made between Ricksecker and Randle with- 
out the knowledge of Barnard, this agreement that thèse trades and 
deals should be submitted to Barnard for his approval was, with 
the other évidence in the case tending to show that they were so sub- 
mitted, certainly compétent and material évidence for the défendant 
in error. There was no error in the receipt of this contract in évi- 
dence. 

There are eight more spécifications of error. The next one is 
"that upon the évidence in the case the défendant in error was not 
entitled to recover," and the remaining seven challenge in différent 
ways the finding of facts and conclusions of law of the court below. 
But this case was tried by the court after a waiver of the jury, pur- 
suant to the provisions of section 649, Rev. St. There is no spécial 
finding of facts, but a mère gênerai finding in favor of the défendant 
in error. This gênerai finding prevents ail inquiry by this court into 
the spécial facts or conclusions of law on which it rests. Where a 
jury is waived, and the case is tried by the court, and no spécial find- 
ing of facts is made, the only questions arising on the évidence which 
can be presented to or considered by this court are the rulings upon 
the admission or rejection of évidence in the progress of the trial, 
and, in cases where that question is presented by a proper request at 
the close of ail the évidence, the sufïiciency of the évidence to war- 
rant the finding. No such request was presented in this case, and no 
finding of fact or conclusion of law of the court below is presented 
for our considération. Boardman v. Toflfey, 117 U. S. 271, 272, 6 
Sup. Ct. 734, 29 L. Ed. 898; Norris v. Jackson, 9 Wall. 125, 19 L. 
Ed. 608 ; Cooper v. Omohundro, 19 Wall. 65, 69, 22 L,. Ed. 47 ; Mar- 
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tinton V. Pàirbanks, 112 U. S. 670; 673, 5 Sup. Ct. 321, 28 L. Ed. 862 ; 
Similey V. Barker, 83 Fed. 684, 688, 28 C. C. A. 9, 13, 14, 55 U. S. App. 
125, 134; Hoge V. Magnes, 85 Fed. 355, 358, 29 C. C. A. 564, 567, 
56 U. S. App. 500, 505; Insurance Coi of North America v: Interr- 
national Trust Co., 71 Fed. 88, 90, 17 C. C. A. 616, 618, 36 U. S. App. 
291, 303 ; Walker v. Miller, 59 Fed. 869, 8 C. C. A. 331, 19 U. S. App. 
403 ; Searcy Co. v. Thompson, 66 Fed. 92, 13 C. C. A. 349, 27 U. 
S. App. 715. 
The judgment below is affirmed. 



HOOKETÏ et al. v. ALSTON, 
(Circuit Court of Appeals, Eighth Circuit September 30, 1901.) 

■ No. 1,553. 

1. Ejbctmbnt— Possession.' • 

Possession of land, or of the Improvements upon It, Is prima facie evl- 
«îenceof the right of possession, and it must prevail in an action of 
ejectment In the absence of compétent évidence of a superior counter- 
valUtig rlght. 

2. Samè— teviDENClB— Sherib'B''s Certificats withotit Warrant op LaV. 

A SheElfE's certlfleate of sale and conveyance of land, or of improve- 
ments thereon, Unwarranted by any lavv pr order or process of any court, 
Is not eyldence of any tit^e or of any rlght of possession In its grantee In 
the prpperty -whlch it desérlbes. 
8. JuDiCiïÀt Notice— La ws ov' Indian Triées. 

Tbè courts do not take judlclal notice of the laws of the Indian tribes 
In the liiôlan Territory, but they must be pleaded and proved before 
eflfect can be glven to thelr provisions In judlclal proceedlngs. 
(Syllabus by the Court.) 

In Error tb the United States Court of Appeals in the Indian Ter- 
ritory. 

Thls wtlt of error questions a Judgment for the plalntlfiC In an action for 
the possession of certain improvements upon lands In the Indian Territory 
made and heldjby the défendants. The plalntlff below, Sarah Carlton Alston, 
the défendant In error hère, alleged In her complalnt that she was the owner 
and entjtled to the possession of the Fred Hockett farm, a frame house. 
stables, aiia outbuUdlhgs sitiiated on lands -whlch vrere patented to the Cher- 
oiîee Nation <ai December 31, 1838; that on August 30, 1897* thèse Improve- 
ments were gold to her by the sherifl of Oooweescoowee district of the Chero- 
Uee Nation of the Indian Territory, under an act of the national council of 
that nation approved September 30, 1895; that this sheriff dellvered to her 
a certlfleate of purchase in thèse wordS: 

"Wagoner, I. T., August 30, 1897. 
"Sold to Sàrah Carlton Alston the following described intruder improve- 
ments, icflown as 'Fred Hoclsett Parm,' aboUt three and one-half miles north- 
east of Wagoner, 1. T.: One frame house, 16x32, stables aud other outer 
buildings, about 100 acres in cultivatlon, — for the sum of eight hundred and 
nlnety-flve ($895.00) dollars. First Inçtallment pald, one hundred and forty- 
nine 20/100 ($149.20) dollars. Sold under an act of the national council ap- 
proved September 30th, 1895. J. O. Ward, 

f^herlfl Cooweescoovree District, Cherokee Nation, 

"By J. W. Leach, Deputy." 

—And that the défendants, Fred . Hockett, Agnes Hockett, and Will Hockett, 
the plaintiffs In error hère, had been since August 30, 1897, and still were, 
in the unlawfur possession of thls property. The défendants denied the 
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plaintlff's ownership and rlght to the possession of the Improvements, denled 
that there had evér been any légal sale tbereof by the sheriff, and alleged 
that they had made them, and had been in the possession of them since 1889. 
At the trial the plaintiff proved by one of the défendants that the latter's 
wife had claimed to be a cltiEen of the Cherokee Nation, but that her clalm 
had been disallowed; that he had put Improvements of the value of about 
$3,500 upon the property, and had occupied It since September, 1889. The 
plaintiff then proved that She had purchased the improvements from the 
sherifiC named in her jpleading, and had obtained the certificate copied above. 
Objection was made to her introduction of this certificate on the grounds 
that there was no proof of the aet of the Cherokee Nation under which the 
sale took place, or of any compliance with that act, but this objection was 
overruled. There was no Other évidence of title to or right of possession 
of the improvements in the plaintiff, and yet the court instructed the jury 
that she was entltled to recover them. This instruction and the overrullng 
of the objection to the Introduction of the sheriff's certificate, together with 
many other rulings of the trial court, are asslgned as error. Thèse speelfl- 
catlons were considered by the court of appeals of the Indlan Territory and 
overruled, and it Is to review the judgment of that court afflrming the judg- 
ment of the trial court In favor of the plaintiff that this writ of error was 
sued ont. 

Lovick P. Miles, for plaintiffs in error. 
James S. Davenport, for défendant in error, 

Before SANBORN and THAYER, Circuit Jiidges, and ADAMS, 
District Judge, 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

This was an action in the nature of ejectment to recover posses- 
sion of improvements upon land of the Cherokee Nation in the In- 
dian Territory which had been made by, and were in the possession 
of, the défendants. The trial court held that the certificate of a 
sherifï of the Cherokee Nation that he had sold thèse improvements 
to the plaintifï, without proof of any law or of any order or decree 
of the court empowering him to do so, established his grantee's right 
to the possession and to a recovery of this property from the de- 
fendants, and this ruling was affirmed by the court of appeals of the 
Indian Territory. A brief référence to a few axiomatic principleB of 
the law demonstrates the fatal error into which thèse courts hâve 
fallen. Possession of real estate and of the improvements thereon 
is prima facie évidence of the right of possession, and the défendants 
had been in possession of this land and of the improvements which 
they had made upon it for more than nine years before this action 
of the plaintifï was commenced. This title by possession must pre- 
vail until the plaintifï establishes by compétent évidence a superior 
right to the possession of thèse improvements. Ricard v. Williams, 
7 Wheat. 59, 105, 5 L. Ed. 398; Keane v. Cannovan, 21 Cal. 291, 
305, 82 Am. Rep. 738; Foster v. Evans, 51 Mo. 39, 40; Wilson v. 
Fine (D. C.) 38 Fed. 789, 793. 

This plaintiff claimed title under an act of the national council of 
the Cherokee Nation approved September 30, 1895, but she did not 
prove or produce any évidence of the character, contents, or pro- 
visions of that law, and this court is ignorant of its terms and of its 
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effect. The courts do not take judidal tiotîce of tlie laws of th'e In- 
dian nations in the I.ndian Territôïy,: but they must be pleâded and 
pcoved before eflfect,ean,be givento their provisions in judicial pro- 
«seèdings. Wilson v. Owens, 86 Fed. 571, 573, 30 C. C. A. 257, 259, 
57 XJ. S. App. 500, 503. No judgment, order, or exécution from any 
coiirt autborizing the Sâlç èf this property by the sheriff of the Coo- 
weescQOwee district waspleaded or proved. There was therefore no 
évidence that this sheriff had any more power than any other stranger 
to seli'ahd cohvey the property hère in controversy. A sheriff is 
nothi;çig but the agent of thé government to do the acts which the 
laws autfaorize him to perform, and his acts, without proof of his 
lawful authority to perform them, are as ineffective in judicial pro- 
ceedinÇs as the acts of a private a;gent without proof of authority 
from hjs prîncip'al. There was no provision pf the law, as in Jordan 
V. Bradshaw, 17 Ark. 106, 109, 65 Am. Dec. 419, that the certificate 
of this sheriff should recite the authority under which it was issued, 
and that this récital should be évidence of the fact so stated. There 
was no proof of any law which authorized the sheriff to make the 
sale, or the certificate thereof- There was no évidence of any exé- 
cution, proc^ss, order, or judgment Qf any court which directed him 
to sell or cdhvèy this property. The record is entirely barren of 
any évidence of any authority on his part to make either the sale or 
certificate thereQf, and that instrument constitutes no évidence of 
ahy title or right to the possession of the improvements in contro- 
versy. A sheriff 's deed, unvvarranted by any law or order or process 
oi a court, is riot évidence of any title or right of possession in its 
grantee in the pi-ôperty which it describes. 

Counsel for the plaintiff bçlow dévote much time and space to an 
éndeavor to support the contention that the défendants are unlaw- 
fully in the possession of tl^ese improvements ; that they are tres- 
passers and intruders upon this land in violation of the laws of the 
United States and of the Chçpkee Nation. It is unnecessary to the 
décision of this case to consider or décide whether they are tres- 
passers or not. Ijf they arfi, there is no évidence hère that the plain- 
tiff has any right to disturb them. Under the record before us, she 
j|lso.,seeks to intrude upoii this property without right, under a 
silerifï's certjficate of sale issued without warrant of law or order of 
court, The possession of a trçspasser or of an intruder is superior 
to an'd rnust prevail over the daims of âll who hâve no superior légal 
rights tp the title or the possession. • 

The judgments bf the court of appéals in the Indian Territory and 
of the United States court for the Northern judicial district of the 
Indian Territpjy are reversed, and the case is remanded, with direc- 
tions to grànt à neiy trial. 
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UNITED STATES T. AMERICAN SUEETT CO. OF NEW YORK. 

(Circuit Court, D. Maine. August 30, 1901.) 

No. 182. 

1 Uhited Statks — Actions by— Sdbjkctioh to Summart Equitable Pkockkd- 
isaa. 

Where the United States voluntarily submits Itself to the Jurls- 
diction of a court by instituting a civil action therein, It may be sub- 
jected to équitable proceedings of a summary character with référence 
to the subject-matter; as when the action is on a statutory contractor's 
bond which also secures daims of others, aggregating an amount ex- 
ceedtng the penalty of the bond, by reason of which fact the surety is 
compelled to invoke the aid of a court of equity to marshal the claims, 
the court may stay the action until the United States submlts Its clâim 
for adjustment to the court of equity, or may permit the surety to pré- 
sent the same facts in the action at law, and render judgment therein 
in accordance with the rights and equities of ail parties in Interest. 

2. Sahb. 

The court states its reasons why summary jurisdiction should not be 
exerclsed in this particular case. 

Action at Law. On motion for a stay of proceedings. 

Isaac W. Dyer, U. S. Atty. 
Anthoine & Talbot, for défendant. 

PUTNAM, Circuit Judge. This is a suit at common law, brought 
on the same bond wbich is under considération in this court in the 
cause in equity of the American Surety Company against the Law- 
renceville Cément Company and others. It is enough to say that 
William Morgan, one of the défendants in this case, was a contractor 
with the United States, and that the other défendant, the American 
Surety Company, is a surety on his bond as such contractor. In the 
equity cause the American Surety Company filed its bill, alleging that 
the claims on it as surety for Morgan, including the claim of the 
United States, are in excess of the pénal sum of the bond, namely 
$i8,ooo, and that it is willing to discharge those liabilities to the full 
amount of the pénal sum as soon as it can be ascertained to whom 
it shall be paid, and in what amounts. The bill was brought for the 
purpose of assisting the American Surety Company in making that 
ascertainment, and for marshaling the varions claims against it as 
such surety. AU the claimants are respondents to that bill except 
the United States. The United States were allowed to intervene 
therein, and they did appear by their attorney for the district of 
Maine, and fîle an intervention. Afterwards, on their motion, the 
attorney was allowed to withdraw his appearance, but the interven- 
tion remains, although, so far as yet ascertained by us, the interven- 
tion is of no substantial value ; at least, the United States hâve so far 
refused to submit their claim to the adjudication of the court in the 
equity cause, and persist in having their rights determined in this 
common-law suit. The pendency of the equity cause, under the cir- 
cumstances, is a matter of which we can take judicial notice. Ma- 
chine Co. v. Goddard, 37 C. C. A. 221, 95 Fed. 664, decided by the cir- 
cuit court of appeals for this circuit on June i, 1899. 
110 F.— 58 
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The suit in equity to which we hâve referred is the same in which 
opinions #eFé:filed by us on Jtily^ 17, 1899 (96 Fed. 25), and August 
23, 1901 (iio Fed. 717). , , , 

Under thèse circumstaricës, the American SÛrety Company has 
filed its motion in this case, asking that the further prosecution of 
this action bp stayed until the United . States submit to the equity 
jurisdictibn în the other cause, and file and prove their claim, if any 
they havë, theréin. We are véry strongly of thé impression that we 
hâve the pOAvçr to grant this motion, and that, also, if ihere were no 
other praçtiçal remedy, we ghoulddo so. It is true that no pro- 
ceeding by any judicial tribunal can be taken against the United 
States, not èven to the extent of restraining them, in the cause in 
equity, from proceeding in tl^is suit, although that cause is only an- 
cillàry to this and to the other common-law suits against the same 
parties pending in this court. Notwithstanding this, however, where 
the United' States hâve voluntarily sûbmitted themselves to the 
jurisdiction of judicial tribunals by asking reHef, they subject them- 
selves to équitable pfoceedihgs of a summary character with référ- 
ence thereto. This was strikingly illustrated in The Siren, 7 Wall. 
152, 19 L. Ed. 129, and in Carr v. U. S., 98 U. S. 433, 25 L. Ed. 209. 
Indeed, this goes so far that there can hardly be any doubt that, by 
bringing a suit at common law, the United States subject themselves 
to set-ofïs, even of an équitable character. While counter proceed- 
ings in sûits by the United States are ordinarily referred to the stat- 
utes recQgnizing expressly rights of set^ofï in such suits, yet even the 
suprême icourt , seems to hâve recogmized them as existing inde- 
pendently thereof. U. S. v. Ringgold, 8 Pet. 150, 163, 8 L. Ed. 899. 

In Stanley V. Schwalby, 147 U. S. 508, 513, 13 Sup. Ct. 418, 37 
L. Ed. 259, thé court recognized anew the rule that, where the United 
States intervene by way of suggestion in a suit between private indi- 
viduals, notwithstanding the United States do not become parties to 
the case, the court, pn their: suggestion, has the power to stay the suit 
altogether, or to adjust its judgment according to the rights disclosed. 
This constitutes a summary exercise of an équitable power, arising 
from the necessity of the case, because the United States cannot, un- 
derî the circumstances, become parties of record. On the same prin- 
ciple, where individuals are unable to make the United States parties 
to a suit brought for the purpose of working out an équitable solution 
ofaH questions involved, the court may stay a countersuit brought 
by.the United States, or adjust its judgment therein according to the 
fundamental rights of ail interested. 

We will obserVe that the intervention of the United States in the 
equity cause referred to, even if under compulsion of the granting of 
the motion under considération, would not be making the United 
States défendants ' in litigation. It would be strictly analogous to 
the right which thè United States hâve to intervene as claimants to a 
fund' in the registry of the court, a right which sometimes affords 
them their only practical remedy, and, therefore, a right which the 
high executive officers of the governftient are justifîed in availing oî, 
notwithstanding the various décisions of the suprême court that even 
the attorney gênerai cannot Waive exemption to suit. Therefore, we 
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are strongly of the impression that it is within our power to grant this 
motion, with certain modifications and conditions. Nevertheless, it 
is necessary for us to inquire what would be gained thereby. So 
far as we can perceive, nothing would, except a speedier adjustment 
of ail the questions involved, because we are of the opinion that the 
American Surety Company may, in this suit at common law, présent 
to the court ail the facts which are justifiable in the equity cause, so 
that thus, in this suit, we may apply the same rule of priority, if 
priority exists, or of pro rata distribution, if the law requires pro 
rata distribution, as the chancellor would. Consequently, as we are 
of the opinion that ultimately the United States can recover no more 
in this suit than if they were compelled to submit to our jurisdiction 
in the equity cause, so that ail that could be gained thereby would be 
a speedier termination of the questions involved, our conclusion is 
that there are not sufïïcient substantial interests at stake to justify 
us in proceeding in the summary way which this motion asks for. 
We reach this conclusion, not onîy because the exercise of summary 
power in staying a suit jeopardizes the ultimate rights of the parties, 
or, at least, embarrasses them in reaching the détermination of those 
ultimate rights in the appellate tribunals, but, also, because, un- 
less there is a strong necessity therefor, the court, as now constituted, 
is unwilling to make use of discretionary powers, and prefers to let 
litigation take its regular course, according to the rules of the com- 
mon law. 

As, however, we cannot foresee ail future developments, and as 
they may justify some action on this motion, we will not deny it, but 
we merely postpone its considération. 

Ordered, that the motion filed by the American Surety Company 
on August 14, 1901, be held for further considération, in accordance 
with the opinion of the court passed down this day. 



PEACOCK, HUNT & WEST CO. v. WILLIAMS. 

(Circuit Court, D. South Carolina. July 30, 1901.) 

Plbading — Jddgment on FBr^oLOus Answeh. 

XJndei; the rule o( décision in South Carolina that the whole pleadlng 
must be clearly frivolous to authorize the court, under the statute, to 
render judgment thereon on motion, an answer In a fédéral court, which 
contains a positive déniai under oath of material jurlsdlctional alléga- 
tions made in the complaint, cannot be adjudged frivolous. 

At Law. On motion for judgment, 

C. J. C. Hutson and Ficken, Hughes & Ficken, for plaîntifï. 
T. M. Raysor and Mordecai & Galdsden, for défendant. 

SIMONTON, Circuit Judge. This case cornes up on a motion 
by plaintifï for judgment as demanded in the complaint upon the 
ground that the answer filed herein by défendant is frivolous. The 
motion bas been heard by consent of ail parties. It is based upon 
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settjon 268 of the Code oî Procédure of South Carolina, wliich is 
in thèse words : 

"If ft' deiaùrrer, atiswer or reply be frlvolous, the party prejudlced thereby, 
upcm, a piJevlous notice of flve days, raay apply to a judge of the court, either 
in or ont of the court, for judgment thereon and judgment may be glven 
accordlngly." 

Ruie 10 of this court provides that : 

"The form of pleadings in ail civil actions, except In equity and admiralty, 
and the rules by Which the : sufflciency of the pleadings Is to be determined, 
are thèse now and such as may from time to time be prescribed by the 
Code of Prôeédnre in thIs state." 

The motion proceeds upon the allégation that the answer is 
frivolous. "To be adjudged frivoloUs, the whole answer must be 
clearly so." Grayson v. Harris, 37 S. C. 606, 16 S. E. 154. The 
complaint is on two causes of action, a promissory note in each 
case. The causes of action are stated in precisely the same way, 
mutatis' mutandis. The first and second paragraphs of the com- 
plaint are as follows: 

"(1) That the plaintiff is now, and at the times hereinafter mentioned was, 
a corporation dulyorganized under the laws of the state of Georgia, having 
beep incorporated under the name of the Peacock & Hunt Naval Stores 
Company, and having had its corporate name changed to the Peacock, 
Hunt & West Company. 

"(2) That the plaintiff is a citizen of the state of Georgia, having its rési- 
dence and place of business in the clty of Savannah, In sald state of Geor- 
gia. That the défendant is a citizen of the state of South Carolina, and 
résides at or near the town of N^orway, in the sald state of South Carolina." 

The jurisdiction of the circuit courts of the United States is a 
liinited jurisdiction; that is to say, they cannot take cognizance of 
any case in wbich the plaintiff and défendant are not résidents and 
citizens oî différent stâtes, or in which a fédéral question is not 
involved. Being courts of limited jurisdiction, the presumption is 
always against the jurisdiction (Grâce v. Insurance Co., 109 U. S. 
278, 3 Sup. Ct. 207, 27 L. Ed. 932), and the plaintiff must state dis- 
tinctly, and showiafiîrmatively in his pleading, that the jurisdiction 
exists (Godfrey v. Terry, 97 U. S. 171, 24 L. Ed. 944). This being 
so, the averhlèntsof thèse two paragraphs in this complaint are of 
the most material character. Without such averments, the suit 
woUld be dismissed for want of jtirisdiction. Not only is the pur- 
pbrt of thèse paragraphs material, but the facts stated are also ma- 
terial. Thç averment is that the plaintiff is a corporation of the 
state of Georgia. If this be so, it is treated as a citizen of the 
state of Georgia (MuUer v. Dowes, 94 U. S. 444, 24 L. Ed. 207), 
and a résident of that state (Bank v. Earle, 13 Pet. 519, 10 L. Ed. 
274; Railroad Ço. v. Wheeler, i Blaçk, 286; 17 L. Ed. 130; Steam- 
ship Co. V, Tugrnan,, 106 U. S. 113, :i. Sup. Ct. 58, 27 L. Ed. 87). 
The answer, in its first paragraph, directed to the first paragraph 
of the complaint, categorically dénies lis allégations. In its second 
paragraph, directed to the second paragraph of the complaint, it 
dénies each and every allégation thereof, except that the défend- 
ant is a résident of the state of South Carolina. The answer is un- 
der oath. It does not aver want of knowledge of the corporate 
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character of the plaintiff, or information and belief relating thereto, 
or want of sufïicient information thereof, but it asserts categorically, 
as a matter of fact withiti the knowledge of défendant, that plain- 
tif! has no such corporate character. It is a grave assertion. If 
hereafter it be shown to be false, it is difficult to see how défendant 
could protect himself from the false allégation under oath, for he 
bases this assertion upon his own knowledge, and not from any 
information of others. Be this as it may, it is a grave assertion, 
raising a material issue in the case, — the issue upon which the right 
of this court to hear and détermine the case exists. Whatever may 
be said of this part of the answer, we cannot say that it is frivolous. 
It cannot be said that it controverts no material allégation in the 
complaint, or that it is manifestly insufHcient (Bouv. Law Dict.), 
nor that it fails to deny the allégations of the complaint (American 
Ce. V. Hill, 2y S. C. 164, 3 S. E. 82), or that upon mère inspection, 
without examination or research, it is utterly invalid (Grayson v. 
Harris, supra; Boyleston v. Crews, 2 S. C. 422; Cahoon v. Rail- 
road Co., lô Wis. 293). It is contended however, that the défend- 
ant, having contracted with the plaintifï as a corporation, is estop- 
ped from denying its corporate character. This would unquestion- 
ably be true if there were anything in this record to show that the 
contract was made with a corporation. The note is to Peacock, 
Hunt & West Company. Is the inévitable conclusion from this 
fact that Peacock, Hunt & West Company is a corporation? May 
it not be a joint-stock company unincorporated ? May it not hâve 
been only a co-partnership name? Perhaps, if a défendant is sued 
by a corporation created by the laws of his own state, he may be 
bound to take notice of its existence as a corporation. It would 
not be the case when suit is brought by a foreign corporation. It 
does not appear to mé that the two first paragraphs of the answer 
are frivolous. This conclusion having been reached, the whole an- 
swer is saved. "To make an answer frivolous, the objection must 
extend to and embrace the whole answer, so that nothing is left of 
it." Tharin v, Seabrook, 6 S. C. 113; Grayson v. Harris, supra. 
The motion is refused. 



PEACOCK, HUNT & WEST CO. v. WIIXIAMS et aL 

(Circuit Court, D. South CaroUna. August 10, 1901.) 

Eqditt JnRisDiCTiON— Fédéral Courts — Creditobs' Shits. 

Fédéral courts in equity are precluded by tlie constitution from enter- 
taining jurisdiction over, or giving judgment upon, a common-law de- 
mànd, and suCh a court cannot entertaln a suit by a creditor, whose 
claim Is evidenced by notes not reduced to judgment for the séquestra- 
tion of the debtor's property, the appointment of a recelver, and an 
Injunction against suits elsewhere, notwithstanding such a suit is author- 
Ized by the statutes of the state. 

In Equity. On demurrer to bill. 

C. J. C. Hutson and Ficken, Hughes & Ficken, for complaînant. 
T. M. Raysor and Mordecai & Gadsden, for défendants. 
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SIMONTON, Circyit Judge. The bill in tins case îs filed by 
Peacock, Hant & West Company, in behalf of itself and other cred- 
itors of B. B.: Williams, against thesaid B. B. Williams and others, 
his creditors. The bill sets out the daim of complainants,— two 
promissory notes past due, upon which no judgment at law has 
been had. It then alkges the insolvency of Williams, that a valu- 
able portion of his property is under mortgages past due and un- 
paid, that suits wefe being pressed against him by sundry of his 
creditors, ' that he is removing and concealing his assets with intènt 
to defraud. It prays that a receiver be appointed to take charge of 
his property, and that an injunction issue restraining suits against 
him except in this court. A rule to show cause having been issued, 
Williams and sundry of his creditors hâve shown cause, and numer- 
ous affidavits hâve been iîled. The chief ground at présent relied 
upon is; interposed iij the way of deraurrer to the bill that it is with- 
out equity. And the question raised is, can a créditer upon notes, 
nbt reduced to judgment, corne into this circuit court of the United 
States, and obtâin the séquestration of the property of his debtor, 
the appointment of a reCéiver, and an injunction against suits else- 
where? An established principle in equity, existing from the earli- 
est times, is that no relief can be had in equity where the party has 
a plain, adéquate, and complète remedy at law. This principle has 
been embodied in the judiciary act of 1789 with regard to the fed- 
çràl courts, and has been formuîated in the Revised Statutes. As 
an application of this principle, it has been held in the décisions of 
ail the States that a party cannot seek relief in a court of equity 
on a Gommon-law contract Until he has exhausted his légal remedy. 
The législation of most of the states has modified- — perhaps we 
Should say has changed-— this application of the principle in equity, 
and has allowed a creditor under certain circumstances to antici- 
pate his remédies at law, and to corne at once into a court of equity. 
Such législation has been had in the state of Mississippi, and es- 
pecially in the state of South Carolina. Rev. St. S. C. § 2016; 
Pel?er v. Hiighes, 27 S. G. 409, 3 S. W. 781. It is observed, how- 
ever, that the aid of a statute was necessary in order to give this re- 
lief. No such statute exists in the législation of congress with re- 
gard to the fédéral courts. A creditor who cornes into a court of 
equity upon a bill of this kind, in order to obtain the équitable relief 
which he seeks, must first establish his right to sue as a creditor, 
must prove that he is a creditor. Upon presenting his bill there- 
for, he must ask leave to prove his debt in the court of equity, and, 
haVilig donc so, to show his right ta the équitable relief. Just hère 
the. fédéral' courts hâve decîded that, whatever may be the législation 
of the States upon the subject, the fédéral courts in equity are pre- 
cluded by the constitution of the United States from entertaining 
juriisdiction over or giving judgment on a common-law demand. It 
is true that, notwithstanding the fûle that the législation of the 
States cannot either enlarge or diminish the jurisdiction of the féd- 
éral courts, yet the courts of the United States can and will admin- 
ister équitable rights createdby state législation, and will enforce 
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them when there is jurisdiction of the parties and of the subject- 
matter. Smith v. Railroad Co., 99 U. S. 398, 25 L. Ed. 437. But 
they hâve refused to apply this principle to législation of the states 
authorizing an application to a court of equity by a creditor who has 
not established his claim. Scott v. Ne'ely, 140 U. S. 106, 11 Sup. 
Ct. 712, 35 L. Ed. 358. In this case was a statute of the state of 
Mississippi distinctly giving this relief. It was a case in which 
the creditor sought to set aside conveyances made in fraud of credit- 
ors. The court puts its refusai to entertain jurisdiction upon the 
ground that, inasmuch as the complainant had a légal claim, the 
constitution of the United States secured to the défendant a trial 
upon its merits before a common-law jury. Cates v. Allen, 149 U. 
S. 4SI, 13 Sup. Ct. 883, 37 L. Ed. 804. The whole question is re- 
viewed, and the authorities are discussed and distinguished, in Hol- 
lins V. Iron Co., 150 U, S. 371, 14 Sup. Ct. 127, 37 C Ed. I113. In 
this case the court refused to interfère notwithgtandijig that complain- 
ant filed a creditors' bill against the debtor, an insolvent corporation. 
Mr. Justice Field, in Scott v. Neely, states the law thus : 

"In ail cases where a court of equity interfères to aid the enfoncement of 
a remedy at law, tliere must be an acknowledged debt, or one established 
by a judgment rendered, accompanied by a right tp tbe appropriation of the 
property of the debtor to its payment; or, to speak with greater accuracy, 
there must be, in addition to such acknowledged or established debt, an In- 
terest in the property, or a lien thereon, created by contract, or some distinct 
légal proceeding." 

In the case at bar there is no acknowledgfed debt. In fact, the 
debt is denied. But, were it acknowledged, thete must be, besides 
this, an interest in the property, or a lien thereon ; neither of which 
exists hère, for none such has been created by contract, or by any dis- 
tinct légal proceeding. Taking ail this into considération, and not- 
ing also that the insolvency of the défendant Williams — the whole 
basis of the suit— is earnestly and vehemently denied, the bill cannot 
be maintained. It is to be regretted that complainants Cannot be 
relieved. If the suits now pressed against Williams go into judg- 
ment, the relief the présent complainant can get at law may be bar- 
ren of resuit. But "vigilantibus lex semper subvenit," and the estab- 
lished law of this court cannot be violatéd in order to protect the 
complainant, whose misfortune it is to be toô late. The bill is dis- 
missed, without préjudice, for want of jurisdiction: 



BOIJDKOT V. CtKJHRANE CHEMICAL 00. 

(Circuit Court D. Massachusetts. August 1, 1901.), 

No. 1,092. 

1. New Thial— CoNFLicTiNG Evidence. 

The fédéral circuit court has thie same power to grant a new trial 
in a case of conflictlng évidence as under other clrcumstances. 
3. Direction of Verdict. 

The fédéral circuit court has power to direct a verdict for the dé- 
fendant, though there Is évidence for the piaintiff which, but for coà- 
fllcting proofs ofCered by défendant, would be sufflclent to take thé case 
to the jury. 
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À I^Dorer Inthe empïby of a chemleali company produclng sulphurlc 
acid.'and working on the top of a fines burner, claimed to hâve bee^ 
overéoine'by srûoke and gas escapîng frein the lump bumers, so that 
be canglit bis sleeVe In certain moylng mechanism, which broke hls 
arm. Mf: testlfied that he -was alone ai^d that he refused to coqtinue hia 
work nntll- the âefend^iit's toreman prpmlsed to Inforih hlm when ore 
was duinpeà Into the lùmp bumers, causirig the escape of "smoke and gas, 
but that the foreman subsequently left the locàlity, and the accident 
occurred durlng hls absence. One of défendants wltnesses, who stood 
unchailei(g,ed, testifled that he ivas worklng wlth plalntiff, relieving him, 
and had rleft the place of work brlefly ifor .water, when the Injury oc- 
curred. Plalntiff m'ade no attempt to reconcile witness' présence with 
the case made by hlm, Bdè suflîclent to justify setting aside verdict for 
plalntiff. 

At Law. On motion by défendant for a new trial. 

Jessè C. Ivy- and Edward E. Clark, for plaintiffi. : 
Orville D. Bâkief, for défendant. 

PUTNAM, Gif cijit Judge.. The plaintjfï was a conimon laborer, 
engagedin the employment of the défendant corporation, which was 
the producer, among other things, of sulphuric acid, for that pur- 
pose roasting pyrites in two tlâsses of burners, one known as "lump 
burners" atad thè other as "ânes btirners." The lump burners were 
fed from time tp J;ime thrqugh doors bpened for that purpose, and 
the plaintifï claimed that, when so fed, they emitted masses of smoke 
Qj- gas, or.both.; Sq far as this is concerned, the plaintiff had suffi- 
cient eyidence tp go to the jury on bis proposition that they emitted 
both, and .alsQ on the further proposition that the smoke and gas 
wei:e in suffident masses to rise through the building, including the 
placewheretljîe plaintifï was at work when injured. 

The defendant's: witnesses testiiied quite positively that the gases 
and ;Smpke.;)fere practically innocuoys; but they were ail accus- 
tomed to workiiig about the purnçrs, so that the pîaintifif had a clear 
right to g» to the jury on tne proposition that their testimony was 
to be taken quâlifiedly, and as given relatively to the witnesses' spé- 
cial imn^unityirom the effects of the, gases and smoke, whatever they 
were. . So fa,r.as |;his is concerned, there cian be no question that the 
pîaintifif was entitled tp go to the jury on the proposition that the 
îuinp burners, when fed, gave out masses of gas and smoke, which 
would blind or choke, and éven render unconscious, persons, like 
himself, not accustomed to them. 

The plaintiff was set at labor doing spme brickwork on the top of 
one of the fines burners. The previous day he had been doing the 
same kind ôf ^ork on the top of anothér of the fines burners. He 
was not accustomed to this class of work, and, on account of mov- 
ing mechanism on the top of the fines burners, which it was impos- 
sèbie for hira to observe at ail times, the work was especially danger- 
ous for a greea hand like himself. Moreover, he was justly entitled 
to go to the jury on the daim that at certain times the gas and smoke 
eljiitted frpm thè lump burners, wheii fed, did rise over thé fines burn- 
ers, sp as; tp be bbnoxious, îf not, îdangérous, to an unaccustomed 
person like himself. The testimony of the witnesses for défendant 
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shows aiso that, on account of the heat on the top of the fi^nes, burn- 
ers, it was necessary that a person wprjfing there shqpld be relieved 
at short intervais. 

On this motion many incidental questions hâve been discussed by 
counsel, but as to none of them would the court be able to take the 
case from the jury, except as to the single point which we regard as 
raising the main issue of fact in the case. This observation is par- 
ticularly appHcable to the propositions urged on the court by the 
défendant with référence to the apparent discrepancies in the plain- 
tifï's testimony, and to.the matters of time, both absolute and rela- 
tive, as stated by the plajntifï and by the persons in the defendant's 
employ who had charge of the lump burners. How necessary it is 
to leave, for the most part, such questions to the jury, is particu- 
larly illustrated in this case by the testimony of McGinley, who was 
plainly a rehable witness, but vvhose statements as to time agrée 
neither with those of the plaintifï nor with any of the witnesses for 
the défendant, but which approach the former rather than the latter. 

The suit is not based on a claim that the plaintiff was set at work 
at an improper place, and, perhaps, in view of his expérience the 
previous day, it could not hâve been so claimed sucçessfuUy. It 
rests on the proposition. that the plaintifï refused to work the second 
day on the top of the fines burner until he :had received the promise 
of the defendant's foreman that he would himself let the plaintifï 
know when the ore was dumped into the lump burners ; that, relying 
on this promise, the plaintifï pursued the work ; that the foreman, for 
a time, personally observed his promise, and attended himself in ac- 
cordance therewith ; that subsequently the foreman left the locality, 
unknown to the plaintifï ; that during his absence from the locality 
the plaintifï's back was turned to the lump burners ; that thereupon, 
and unknown to him, the gas and smoke escaped from the lump burn- 
ers, and blinded him, or overcame him ; and that, while thus blinded 
or overcome, his sleeve caught in the moving mechanism, and his 
arm was broken. So far as the motion for a new trial is concerned, 
the vital question is w^hether the foreman made the promise alleged 
by the plaintifï, as this is positively sworn to by the plaintifï. It is 
met by the testimony of the witnesses for défendant as positively and 
directly as any part of the case, and the parties may well be held to 
stand or fall with the détermination of the issue on that particular 
fact. , 

Thus the case before us is strictly one of conflicting testimony, 
although we realize that the conflict may not be of that character 
which cannot be explained on any other theory than of willful falsifi- 
cation. If the testimony in behalf of either the plaintifï or the de- 
fendant stood alone, there could be no question that a jury might 
justly be expected to return a verdict based upon it. Therefore we 
deem it necessary, before proceeding further, to examine the rights 
and duties of the courte — First, with référence to ordering a new trial 
in a case of conflicting testimony ; and, second, with référence to ils 
power to hâve directed a verdict for the défendant at the close of the 
proofs, as we were requested to do. The second proposition we deem 
it proper to touch on, because it is évident that, if we conclude to 
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gràht atièwinéi, as ilow àsked for, and the suit is trièd ancw, the 
qUéSèlôïi willthen arîse' Whetfeëï oi"tiôt, îf the évidence remains prac- 
tically the same, it will be within the power of the court tô direct a 
verdièt, 

The court has no doûbt that it has the same power to grant a 
neW trial in a case of cohflicting testimOny as under other circum- 
stances. This proposition was directly in issue, and determined in 
favorof the power, by the circuit court of appeals for the Sixth cir- 
cuit iù Feltoin V. Spiro; 24 Ci'C. A. 321, 78'Fed. 576. That décision 
is an authority which, Under the eircuriistances, we ought to foUow, 
althoughî'ihdépendently of it, we khow of no limit to the power of 
the court toSèt aside verdicts which afe clearly errôneous without 
regard toâny other particularities whatevér; As to the second ques- 
tion, we diiïéir frbm the conchision in Felton v. Spiro, as we under- 
stand it, thatit iS not in the powér of the circuit court to direct a 
verdict for the défendant where there is évidence for the plaintifif, 
coverîng the whole case, whiehyexcept for the conflicting proofs of- 
fered by the défendant, woùld bé sufifîcient to go to the jury. We 
think the circuit court of appeals for the Sixth circmit,-on this ques- 
tion, overlboked the expressions of the suprême court to such an 
extent thàt we çould not |)rôpërly follow it. There are many ob- 
servations in thé àuthorities, ànd, indeed, sôme in the opinions ren- 
dered in bèhalf of the suprême court, which go to the extent of Fel- 
tôn V. Spiro; but 'the' 'tfue rule we believe to be that represented by 
whàt was sâid by Mr. Justice Miller iri behalf of the court in Pleas- 
aiits V. Fàht, 22 Wall. 116, l^t, 12È, 22 L. Ed. 780. "Must," says 
th^;leàrnèd judgei "the Court go' through the idle ceremony, in such 
a feâfee, of sùbtaitting to the jury the testimony on which plaintiff re- 
lies, iwhen it is clear to the^judicial mind that, if the jury should find 
a verdict in fàvor of the plaintifif, that Verdict would be set aside, and 
a new trial had ?" This case is cited with approval in Coughran v. 
Bigelbw, 164 U. S. 30I, 307, 17 Sup. Ct. 117, 41 h. Ed. 442. Also the 
observations of Mr. Justice Brewer in his opinion rendered in behalf 
of thè court in Patton v; RaiîWay Go., 179 U. S. 658-660, 21 Sup. 
et. 275i 45 L. Ed. 361, and whîeh: is latëf than Felton v. Spiro, lead 
directly to the conclusion that a judge of the circuit court is author- 
ized to dîfeét a verdict in favof of one party "when, in his deliberate 
dpihior?, there is no excuse for a verdict save in favor of" that party ; 
and this without any limitation whatsoever. To our mind, thèse ex- 
prëèsions shadow out the power and duty of the circuit court, even 
whefei thére is direct testimony on behalf pf each party to the con- 
trëvërgy, coVering the entire case. In a conflict of proofs, with nu- 
merous witnésses, and with niariy facts in dispute, some of a compli- 
cated charàcter, ail of which appertain to the case at bar, the court, 
duririg the progress of the suit before the jury, may not be able to 
weigh the proofs correctly, and therefore, at least at the first trial, 
it may, as it did in the présent instance, properly postpone its con- 
clijsibri until after the verdict, when it can hâve a careful re-exami- 
natîon with the assistance of counsel; but for a court to continue in 
this line, refusing to direct verdicts, and, it may be, granting new 
trial after new trial, results iri indefinitely postponing justice, and 
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sometitnes in enormously enhancing the cost of litigation, without 
opportunity of relief, while to ordef a verdict submits the whole case 
at once to the appellate tribunal, with an opportunity for a seasonable 
and authoritative détermination of the merits. 

The plaintifï's appearance as a witness was, on the whole, excel- 
lent, The court instructed the jury with référence to the effect of 
the testimony of interested parties thoroughly, and apparently to the 
entire satisfaction of the défendant. The défendant was assisted by 
counsel of very large expérience in the trial of jury causes. The 
case, on every hand, was developed with great care and thorough- 
ness. There was nothing in the conduct of the jury, either in this 
cause or in subséquent causes in which its services were availed of by 
the court, which would raise any suspicion that it had any désire 
except to fulfill strictly the oath which it took. Nevertheless, there 
is one feature which the trial developed, bearing on the issue of the 
alleged promise by defendant's foreman, which the jury must hâve 
failed to properly appreciate, and which renders it clear that the ver- 
dict should not hâve been rendered. Among other withesses called 
by the défendant was McGinley, already named, unchallenged so 
far as integrity was concerned. He testified that he was at work 
with the plaintiflf on the top of the fines burner on the day the plain- 
tifif was injured, engaged in the same work as the plaintiiï, and re- 
lieving him. He also testified that he left the place of work briefly 
for a drink of water, and that during his absence the plaintifï was in- 
jured. His testimony is supported by the direct évidence or by the 
silence of several other witnesses who were in the immédiate neigh- 
borhood of the fines burner, and who went at once to the aid of the 
plaintifï when he was injured ; and no serious attempt was made to 
challenge it. There can be no moral doubt that McGinley was on 
top of the fines burner, at work with the plaintiff, prior to the injury, 
and that the injury occurred while McGinley was absent obtaining 
water, as already stated. This fact is incompatible with the case as 
made by the plaintifï at the trial. The court perceives that there is a 
possibility of shaping this fact so as to leave a theoretical reconcile- 
ment, but an attempt to do this would involve a substantially différ- 
ent claim from that on which the plaintiff went to the jury, and a 
substantially difïerent rule of law, as the court fuUy explained in its 
charge in the présence of the parties. No attempt was made by the 
plaintifï to reconcile the fact of McGinley's présence with thé case as 
made by him at the trial, and whatever théories the court might now 
suggest in that direction would not be justified, because the court 
cannot now properly place the case where the plaintifï did not assume 
to place it. Theréfore, as the jury should hâve regarded the prés- 
ence of McGinley as wholly and essentially incompatible with the tes- 
timony of the plaintifï, which he made the basis of his case, that he 
asked the foreman, "The man — where is the mari I had the day be- 
fore ?" that he said, "I wants a man hère ;" that thereupon the fore- 
man said, "You go ahead, and I will watch for the gas for you, and 
smoke," — it foUows that the jury failed to appreciate the force of this 
when it found that the foreman prOmised the plaintifï in the form 
testified to by the latter, as it must hâve donc in order to hâve 
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rendeired-a verdîtt for the plaintif!, unless it misunderstood and 
disregàrded the instructions of the court bearing on this particular 
tGpi€;>. ••.":,■ 1 ; 

While, as aiready said, various other matters in conflict between 
the plaiîitiff and the other witnesses are not of such character as 
would aîone hâve justifîed the court in taking the case from the jury, 
yet thegèfare $ufficient to give color and support to the proposition 
on which we allow the nlotion for a new trial to turn, and leave us 
satisfiedithat justice will be promoted by sending the case to another 
jury, undèr circumstances where, perhaps, it can be better developed 
by the parties, as well as better understood. 

Ordered, the verdict for the plaintiiï is set aside, and a new trial is 
granted. 



In re TALBOT. 

(District Court, D. Massachusetts. October 15, 1901.) 

No. 4,661. 

Bankeuptct— Provable Dbbt— Claim of Wifb pou Monbt Lent. 

The provability of a wlfe's çlaim against the estate of her busband 
In bankhiptey for money lent him from her separate estate dépends 
upon Its enforceability, elther at law or In équity, in the courts of the 
State. In Massachusetts, wheré such contracts are held contrary to 
public poliey aad not enforceable either in law or equity, such a claim 
cannot be prqred as a debt In bankruptcy, 

In Bankruptcy. On reviéw of décision of référée. 

William. D. Whitmore, Jr., for creditor. 
Alfred W. Putnam, trustée, pro se. 

LOWELI., District Judge. In this case a wife seeks to prove 
against, the estatç of, her bankrupt husband for money advanced to 
hiiîi frorn her separate estate as a loan. In Re Blandin, i Low. 543; 
Fed. Cas. No. 1,527, Judge Lowell held that a claim like this could 
be proved. In re Blandin has been cited with approval by the su- 
prême court of>the United States in Fleitas v. Richardson, 147 U. S. 
550, 555, ,13 Sup. Gt, 495, 37 L,. Ed. 276, and by several inferior féd- 
éral courts. Undçr ordinary circumstances, I should follow it with- 
out question. , The décision was rested upon the ground that al- 
though the claim 'was not provable in a Massachusetts court of in- 
solveney, because in that court only légal debts could be proved, yet 
it was provable in bankruptcy, because "équitable debts are within 
the scope of the bankrupt act." Judge Lowell assumed that the 
wife's claim hère in question was enforceable in a Massachusetts 
court of equity. "And it is generally true that a contract void at 
iaw is void in equity. To this gênerai rule there are well-known 
exceptionsi 'onC; of which is a contract between husband and wifé 
concerning heit separate property, which courts of equity will uphold 
and enforce. In this way a wife may become the creditor of her 
husband. I do not understand that k has ever been decided in this 
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commonwealth that thèse doctrines do not fully apply in equity to 
separate property held under the statute." i L,ow. 544, Fed. Cas. 
No. 1,527. But in Woodward v. Spurr, 141 Mass. 283, 6 N. E. 521, it 
was decided, even after équitable debts had by statute been admitted 
to proof in insolvency, that the claim of a wife could not be proved 
in insolvency, because : 

"It has been lield in this commonwealth, by a séries of décisions, that 
where money is ient by a wife to her husband, or conversely, there is 
no remedy, either at law or In equity, agalnst him or against his estate. 
Thèse décisions do not rest upon the ground of the marital Incapacity to sue, 
but upon the ground that by the policy ol the law the attempted contract of 
borrowlng and lending between husband and wife is void. by reason of their 
Incapacity to deal with each other. To make a contract which Is clearly 
invalid at common law the foundation of an équitable liability is to disre- 
gard well-establishcd prlneiples. When contracte are themselves not author- 
ized, validlty cannot be imparted to them by affording a remedy for the 
breach of them through the médium of a court of equity." 141 Mass. 286, 
287, 6 N. E. 524. 

And m Bank v. Tyndale, 176 Mass. 547, 550, 57 N. E. 1022, 1023, 
51 L. R. A. 447, 450, it was said: 

"But a party cannot be relieved in equity, we think, by reason of an 
estoppel, any more than at law, from the effect of a positive rule of law. 
It is the rule of law that controls the conduct of parties, not the conduct 
of parties the rule of law. To hold otherwise would be to permit parties 
to set aside at their pieasure, with the aid of a court of equity, the rule of 
the common law which has been declared and recognized by the législature 
and by this court, that contracts between husband and wife are void." 

It follows, therefore, that the premises upon which Judge Lowell 
based his décision in Re Blandin are no longer sound. He supposed 
that a Massachusetts court of equity would enforce a liabiUty like 
that hère sought to be proved. Since his décision, the courts oi Mass- 
achusetts hâve decided that the liability cannot be enforced in equity 
any more than at law, because enforcement is contrary to the pubHc 
policy of the commonwealth. In Fleitas v. Richardson, 147 U. S. 
550, 13 Sup. Ct. 495, 37 L. Ed. 276, the court, while citing with ap- 
proval In re Blandin, yet recognized that the provability in bank- 
ruptcy of a claim must dépend upon the validity of the claim in the 
State where it arose. "The law of Louisiana as to the rights of mar- 
ried women, which must hâve a controUing influence on the décision 
of this case, differs widely from the common law." 147 U. S. 552, 
13 Sup. Ct. 496, 37 L. Ed. 278. "Such being the nature of the Ha- 
bility of the husband to the wife for her paraphernal property under 
the law of Louisiana, it was clearly provable by her against him as 
a debt under the bankrupt act of the United States." 147 U. S. 555, 
13 Sup. Ct. 497, 37 L. Ed. 279. From thèse cases it appears that 
the provability of the wife's claim must dépend upon its enforceabili- 
ty, either at law or in equity, in the courts of the state. A claim like 
that hère in question cannot be enforced in Massachusetts by either 
légal or équitable proceedings, and so it cannot be proved in this 
court of bankruptcy. After Woodward v. Spurr was decided, Judge 
Lowell appears to hâve reached this conclusion, for in his work on 
Bankruptcy, dealing with the provability of the claims of a wife 
against a husband, he says, "In Massachusetts, notwithstanding the 
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récent; statttt es, ai debt between husband and wife, being voîd at law, 
créâtes* 60 équitable liability." Lowell.Bankr. p. 140. 
: ; .The jttdgment of the référée, fpUowing In re Blandin, is reversed, 
and thèclaim of the wife is denied proof. 



Ip re DOLE. 

(District Court, D. Vermont. October 3, 1901.) 

L BAKKatrPTCT— EsTATB— Rents of MobTgaged Pbopebty. 

An agreement by a mortgagor to collect the rents from the mort- 
gaged property, whlch was In bis possession, an<J to pay the same to 
the njortgagee on the mortgage debt, does not make him the agent of 
:th« mortgagee to collect such rents, nor giye the mortgagee tltle to such 
asaiffluncoUected or hâve not been pald over attbe tlme the mortgagor 
Is adjudged a bankrupt 
2. Samk— Bknts Accbding aftkr Adjudication. 

Rents accruiàg after adjudication for mortgaged property of the 
barikrtipt whlch cornes. into possession of the trustée, and before the 
mortgagee has taken such action as to entitle him to possession of the 
property, belong to the estate. 

In Bankruptcy. 

May &, Simonds, for petitîoner.. 
Trustée, pro se. 

WHEE'UER, District Judge. This îs a revîew of a décision of the 
référée dçnying a pétition of the Caledonia National Bank for the 
payment of rents accrued and accruing on the bankrupt's real estate 
to the petitioner as mortgagee. " As to the. rents accrued before ad- 
judicatioui the cashier of thè bank appears to hâve notified the bank- 
rupt that 'he must collect the rents and pay the same on the mort- 
gage, wMch the bankrupt agreed to do, and upon this the bank relied 
and was controUed. There does not appear to hâve been any notice 
to the tenants, or other possession takén by the mortgagee, and with- 
out such the rents would belong to the mortgagor. His agreement 
to collect them was merely an agreement to collect what was his own, 
and the agî^eement to pay Over v?as no more than an agreement to 
pay his own debt, and neither pr both would hâve any eflfect upon 
the title to the rents accrued or accruing, Something more was nec- 
essary in(,prder to rpake the rents become the property of the bank. 
It was thes^me as if he had agreed tp sell any other property of his 
own and, pay the proceeds, upon his debt, which, if done, would pay 
so much, but,, if not done, would not at ail, afïect the title to the prop- 
erty. ;\yhat was agreed to bc done was within his own right, and 
did not -make him an agent of thç bank about doing what would be 
for himself. The agreement upon performance would hâve been 
effectuai, byt unperformed left the rents as they were before. Upon 
thë, bankruptcy proceedings, the rents went with the other property 
to the trusteei After the adjudic9.tipn the, rents continued to accrue 
to the trustée, and would so contij^ije until something should be done 
that would change the accruing to the mortgagee. Nothing appears 
to hâve been done in that direction but to give notice to the tenants 
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to pay to the mortgagee. The property and its revenues were after 
that in the custody of the trustée as an officer of the court, which 
could not be affected adversely but by application to the court, and 
no such application was made. The trustée had nothing to do but 
to coUect the rents as a part of the estate in bankruptcy. He would 
not be warranted in giving them up, otherwise than with the property 
itself. 

Décision of référée affirmed, without préjudice. 



In re LENGERT WAGON CO. 
(District Court, S. D. New Tork. October 9, 1901.) 

1. BaNKBUPTCY — JXJBISDICTION OF BaNKEUPTCT CoUBT — INSOLVENCT PrOCEBD- 

iNos IN State Court. 

Bankruptcy proceedings properly Instituted vest the court of bank- 
ruptcy with exclusive jurisdictlon to administer the estate of the bank- 
rupt, and oust the jurlsdlction of a state court whlch has appointed a 
receîver in insolvency proceedings, and a recelrer appointed by the 
court of bankruptcy is entitled to possession of the property. 
S. Samb— Property in Possession dp State Receivbh. 

TJnder the rule of comity between fédéral and state courts, a receirer 
appointed by a court of bankruptcy will be required to apply to a state 
court for an order requiring its own receiver to turn over property of 
the bankrupt of which it has obtalned possession in insolvency pro- 
ceedings. 

In Bankruptcy. On motion to compel a receîver appointed in pro- 
ceedings in a state court to turn over property of a bankrupt corpo- 
ration. 

Edwin C. Dusenbury, for receiver in bankruptcy. 
George W. Carr, for receiver in state court. 

ADAMS, District Judge. Certain judgments were entered against 
the Lenge;( Wagon Company in the suprême court of the state of 
Nevir York, and thereunder, on the 20th of September, 1901, property 
of the corporation was levied upon by the sherifï of New York coun- 
ty under exécutions issued upon the judgments. Thereafter pro- 
ceedings were instituted in the state court by the directors of the cor- 
poration for a voluntary dissolution thereof on the ground of the 
insolvency of the corporation, and a temporary receiver of the prop- 
erty and efifects of the corporation was appointed by an order of the 
court dated the 23d of September, 1901. The receiver under this 
order did not obtain possession of the property from the sherifï, but 
it is contended that his title related back to the date of his appoint- 
ment, and he was entitled to the actual possession. In re Christian 
Jensen Co., 128 N. Y. 550, 553, 28 N. E. 665 ; In re Schuyler's Steam 
Towboat Co., 136 N. Y. 169, 32 N. E. 623, 20 L. R. A. 391 ; Moran 
V. Sturges, 154 U. S. 256, 283, 14 Sup. Ct. 1019, 38 L. Ed. 981. On 
the 25th of September, 1901, involuntary proceedings against the cor- 
poration were commenced in this court. On the 27th of September, 
1901, a receiver of the property of the bankrupt was appointed under 
section 2 (3) of the bankruptcy act, and an attempt made by him to 
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obtain possession of the property. This was resisted by the re- 
ceitcr and sheriffi in the state court, and the receiver in this court 
now applies. for an order speeiiîcaUy directing those offieers to turn 
the property ûver to him. The Contention on their part is that, as 
the State court obtained jurisdietioh of the matter and possession of 
the property before the proceedings were instituted in this court, the 
possession cannot be disturbed by process issued from this court; 
citing In re Chambers, 3 Am. Bahkr. R. 537, 98 Fed. 865 ; Trust Co. 
V. Benbow, 3 Am. Bankr. R. 9, 96 Fed. 514. But the proceeding 
in the state court is one incident to the insolvency of the corpora- 
tion, and it seems to be well settled that the bankruptcy act gives 
exclusive jurisdietioh to the United States courts in such matters, 
where proceedings are properly instituted, and ousts the state courts 
qi ail jurisdiction with respect to the possession or distribution of 
insoivent estâtes. Tua v. Carrière, 117 U. S. 201, 6 Sup. Ct. 565, 29 
iL. Ed. 855 ; In re Smith (D. C.) 92 Fed. 135 ; In re Independent Ins. 
Co., Fed. Cas. No. 7,018; 'Thornhill v. Bank, Fed. Cas. No. 13,992; 
Griswold y. Pratt, 9 Metc, (Mass.) 16; In re Storm (D. C.) 103 Fed. 
618. The receiver of this court is thereîore entitled to the custody 
of the property, but in view of the comity which exists between the 
fédéral and. state courts, and the fact that the receiver is an officer 
of the statè court, and acting under its immédiate direction, applica- 
tion should be made to it f or a proper order in the case. In re 
Lesser (D. C.) 100 Fed. 433, 439. In the meantime the receiver in 
the state court will be restrained from disposing of the property in 
any way. , ; 

When the property is delivered to the receiver of thîs court, the 
sheriflf may apply hère for the allowance of his reasonable disburse- 
ments. 



In re BAILBY. 

OJIstrfct Court DJ Vennont October 10, 1901.) 

No. 70& : 

Bankruptct— Préfebenck— New Crédit. 

An Insoivent debtor owed an acconnt for goods, to apply on whleh 
he gave à chécls, whlch was protested, and not paid. He af terwarda 
orderèd niore goods, and subsequently made a payment on account. 
Belê, that staeli payment could not be àpplled to the check, so as to make 
the date of the check the date of the préférence, and entltle the créditer 
to set off the new crédit in bankruptcy against such préférence. 

In Bankruptcy. On reviéw of décision of référée, Submitted on 
report. 

WHEELfE^R, District Judge. The bankrupt appears to hâve been 
owing the Burlington Grocery Company $492.20, to hâve given it a 
check for $287 and an order for $114.99 more goods, and, the check 
being protested and unpaid, to hâve afterwards paid $292.07 on ac- 
count, leaving $790.38 due at the time pf adjudication. This pay- 
ment of $292.07 appears to be a préférence, which must be surren- 
dered before proof of the claim; but the act provides that if, after 
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a préférence, the créditer gives further crédit for property which 
becomes a part of the estate, the new crédit may be deducted from 
the préférence to be surrendered; and the créditer insists that this 
new crédit of $114.99 should be deducted from the préférences by 
the payment of the $292.07, and proof allowed on surrender of the 
balance. This would be right if the check had constituted the préf- 
érence ; but it did not. The $292.07 did riot pay the check, but was 
paid upon account, and the checïc was never paid. The situation was 
the same when this payment was made as if the check had never 
been drawn, for the debt covered the whole amount due, including 
that for which the check was given. The payment constituted the 
préférence, and there was no new crédit given afterwards for prop- 
erty that became a part of the estate. The whole payment must 
therefore be surrendered before proof can properly be allowed. 
Décision of référée affirmed. 



In re KBRSTBN et al. 

(District Court, H. D. Wisconsin. August 23, 1901.) 

i, Bankhuptct— ACTS OF Bankrtjptcy— Admission by Partner. 

An admission In writlng, signed by one of two members of a flrm of 
private bankers, and purporting to be made on behalf of both, that they 
are unable to pay theîr debts, and are willing to be adjudged bankmpts, 
constitutes an act of bankruptcy, under Bankr. Act 1898, | 3a, cl. 5, and 
Its force is not Impalred by the statement, as a reason for such Inabllity, 
that they hâve been dlspossessed of their property by proceedings Insti- 
tuted under the state banking law, such admission as an act of bank- 
ruptcy havlng référence to a présent Inabllity to pay, and not to the 
ultlmate insufflclency of assets. 

& BàMB— SUPFBRINQ PrEPERBNCB. 

Where the members of an Insolvent flnn appeared In a suit agalnst 
them for the appointment of a recelver, and named persons for such 
reeelver, they must be held to hâve "suffered or permltted" any préfér- 
ence obtalned by creditors through such suit. 
8. Same— Hearino and Pétition — Dépenses. 

The fact that the assets of an alleged bankrupt partnershlp are in 
the possession of a recelver of a state court cannot be pleaded in dé- 
fense to a pétition In bankruptcy agalnst the partnershlp, nor consld- 
ered on the hearlng of such pétition, slnce the question which court bas 
jurisdiction to admlnlstcr the estate can only arlse after an adjudication 
bas been made and a trustée appointed. 

In Bankruptcy. On pétition in involuntary bankruptcy. 

Sheridan & WoUaeger, for petitioning creditors. 

A. J. Schmitz, for bankrupts. 

J. C. Kerwin, for answering creditors. 

SEAMAN, District Judge. This is an application by the requisite 
number of creditors and amount of claims for an adjudication of 
bankruptcy against Théodore Kersten and Henry Kersten, as co- 
partners in a private banking business, and the issues arise upon an- 
swer and plea interposed by certain other creditors of the fîrm. The 
primary question is whether a case is presented by the petitioning 
creditors, and I am satisfied that upon one or the other grounds al- 
110 P.— 59 
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leged, if not upon both, the petitioners are clearly entitled to thè 
exercise Of the bankruptcy jurisdiction, and an adjudication against 
thié Cd-liartners individually and collectively. Section 4b of the bank- 
rupitcy act expressly includes "private bankers" in its provisions. 
The faCtoïinsolvency stands undisputed. The one act of bankruptcy 
withiti thé' terms of the'law appears in an admission in writing made 
by Théodore Kersten, and purpof ting to be so made on behalf of him- 
self aiïd Henry Kersten, constituting the firm, that they are unable 
to pay their debts, and are willing to be adjudged bankrupts. It is 
true that the writing states, as the reason for such inability, action by 
the bank examiner in dispossessing them, and the filing of a complaint 
atid'apbointment of a receiver, under the provisions of chapter 31J 
of the,L,aws of Wisconsin for 1901, and that it also appears that the 
instruihent is not signed by Henry Kersten. But I am of opinion 
that the force of the admission of their inability to pay the debts of 
the firm is not impaired by the spécification of the cause thereof, 
as the conditions thus stated are proven to exist in fact, and unques- 
tionably prevent any payment of debts by the co-partners ; and the 
test for the purpqses of this admission as an act of bankruptcy is not 
that of ultimate sufificiency or insufïiciency of the assets to meet the 
indebtedness, but of présent inability to pay. In respect of the single 
signature to the admission, it purports to be made bn behalf of both, 
and the right to so bind.upon express authority is undoubted, how- 
ever the rule may be as to the implied authority of one co-partner to 
thus make the admission for the firm; and such authorization may 
be presumed from acqùiescence or failure to dîsafifîrm when the op- 
pôrtunity for such issue is presented. So the admission must bî 
treated as an unqualified act of bankruptcy within the terms of sec- 
tion 3 (5). The further ground, appearing from the proofs, and cov- 
ered by the amendment allowed, relates to the action of the alleged 
bankrupts in their pétition to the circuit court of Calumet county in 
the suit there pendihg for the appointment of a receiver, naming per- 
sons for such appointment in the event of granting the application, 
and, I hâve no doubt, amOunts to a gênerai appearance for ail the pur- 
poses of that suit. Thus appearing as parties in such proceeding, 
it must be held that any préférence therèby obtained by certain credit- 
ors was "sufïered and permitted" by, them, and constituted an act of 
bankruptcy within section 3 (3) ; and the fact of such opération of the 
proceeding under the state enactment appears in the proof of pay- 
ments made to creditors within the preceding four months, and the 
absence of any provision in such cases analogous to section 57g of 
the bankruptcy act. 

The further question, as to jurisdiction over the assets of the bank- 
rupts, now in the possession of the receiver appointed by the circuit 
court of Calumet county, which is set up in a plea by the answering 
creditors, is not one afïecting the jurisdiction of the court to proceed 
to an adjudication in bankruptcy, and cannot be raised at this stage 
of the proceedings, nor in the form hère presented. It is true that 
jurisdiction over the estate of a bankrupt is essential for its due ad- 
ministration under the provisions of the act of congress, but, if the 
jurisdictidn of the bankruptcy court to that end is ultimately ques- 
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tîoned, the issue can arise only after bankruptcy îs adjudged, aiid a 
trustée or other custodian is appointed, and qualified to take posses- 
sion. The showing in this record of the action pending in the circuit 
court of Calumet county, and of its custody of the estate, through a 
receiver, under the provisions of the state statute, while tending to 
establish an act of bankruptcy, as above indicated, appears thus far 
to be an exercise of the jurisdiction which is clearly vested in that 
court by the laws of the state. If such action involves administration 
of the estâtes of debtors within the statute, in the nature of insolvency 
proceedings, it cannot be doubted that jurisdiction to that end is 
suspended when an adjudication of bankruptcy intervenes and be- 
comes paramount under the bankrupt act adopted by congress in 
conformity to the powers reserved by the constitution. As the na- 
tional act is thus made controUing, its limitations of jurisdiction are 
equally binding upon state and fédéral courts, and it is as well the 
right as it is the duty of the circuit court of Calumet county in the 
action there pending to direct its own course when advised of the 
proceedings in bankruptcy. While it may be found that this court 
has acquired exclusive authority to administer the estate, no super- 
visory jurisdiction exists over the proceedings of the state court. 
Each exercises independent judgment as to the extent of its jurisdic- 
tion when the question arises, and surely this court must not take 
it up prematurely, or in any sensé forestall just considération by 
tlje state court having prier custody of the estate. If the adjudica- 
tion of bankruptcy so opérâtes, as remarked in the récent décision of 
the suprême court in Bryan v. Bernheimer, 5 Am. Bankr. R. 623, 
629, 21 Sup. Ct. 557, 559, 45 L. Ed. 814, that the property of the 
bankrupts is "thereby brought within the jurisdiction of the court 
of bankruptcy," it nevertheless resta with the state court, in the 
fîrst instance, at least, to détermine its course when such contingency 
is duly presented. Moreover, the judicial custody can be changed 
only through action by the state court for its release, or through 
plenary procédure, in conformity with the law which governs both 
jurisdictions, and in^accord with comity. An adjudication of bank- 
ruptcy will be entered in accordance with this opinion, and the matter 
referred to Référée Forward, of Oshkosh. It is so ordered. 



In re WAGNER. 

(District Court, B. D. Kentucky. September 20, 1901.) 

1. Mechanics' Liens— Pbiokitt as bktwebn Liehholdkb and Mortoagbk— 
Kentuckt Statuts. 

The mechanlc'8 lien law of Kentucky, as amended In 1896, provldea 
(Ky. St [2d Ed.] { 2463) that mechanics and materlal men shall hâve 
a lien upon the land and Improvements, which "shall be superlor to 
any mortgage or Incumhrance created subséquent to the bcglnnlng of 
the labor or the furnlshlng of the materlals; and sald lien, If asserted 
as herelnafter provlded, shall relate back and take efEect from the tlme 
of the commencement of the labor or the furnlshlng of the materlals," 
provlded that such lien shall not take precedence of a mortgage or other 
contract lien or a bona flde conveyance "for value wlthout notice," 
unless prior to the recordtng of such mortgage or other lieu the m» 
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(riianfc or màterial man shall hâve flled hls clalm for lien, or a prellm- 
Inary Btatément showlng that he bas performed labor or fumished 
materlal, or expects to do so. Beld, ttat elnce the statute does not pre- 
BC^ifi what shall constitute notice to affect a mortgagee who tekes hls 
mortgage after a mechanlc or materlal man has commenced to perform 
labor or furnlsb materlals, or whether such notice must be actual, or 
only constructive, such question must be determlned under the gênerai 
doctrine and raies of eqnlty, and that under such raies the knowledge 
of an agent who acted for a mortgagee In taklng a mortgage that 
buildings were belng erected on the property was notice to the mort- 
gagee Of the rlghts of a materlal man who was at the tlme furnishing 
lumber for such buildings, and the lien of the latter, duly perfected 
under the statute, was entltled to precedence over the mortgage. 
Il Samk— KNOWI.KDOB of Imfrovbhbnt as Notice of Lien. 

Where an agent for a mortgagee In taklng a mortgage had knowledge 
that Improvements were belng made upon the property, ont of which 
mechàrilcs' liens mlght arlse, and requlred the mortgagor to secure 
releases from the mechanlcs and materlal men, he la not Justlfled In 
acceptlng a statement of the mortgagor that the releases obtained cover 
ail claims; and the fact of such statement wlU not relleve the mort- 
gagee from the eflfect of such knowledge of his agent as notice to him 
of claims whlch were not In fact released, and the existence of whlch 
the agent could hâve ascertalned by reasonable Inqulry. 

In Bankruptcy. On review of décision of référée giving priority 
to a mechaniç's lien on property of the bankrupt over a mortgage. 

Myers & Howard, for Myers. 
H. G. Theisson, for Humpert. 

COCHRAN, District Judge. In this case there fias arîsen a ques- 
tion as to priority of liens on certain real estate of the bankrupt, 
Wagner, in Covington, Ky., between Joseph Humpert and P. N. 
Myers. Humpert's lien exists by virtue of the mechaniç's lien law of 
this State; Myers', under a mortgage given by Wagner. The réf- 
érée decided in favor of Humpert, and on pétition of Myers has cer- 
tified his finding to the court for review. 

Humpert furnished lumber to Wagner, which was used in the érec- 
tion of certain improvements, to wit, a brick cottage, a frame house, 
and an addition to a brick house on said real estate. He began June 
l8th, and quit October 9, 1900. In November, 1900, within the time 
allowed by law, to préserve his lien, he filed an original and amend- 
ed statement in the clerk's office of the Kenton county court, which 
were in due form, claiming a lien on the property for the sum of 
$377.87, the balance then due him. On July 12, 1900, shortly after 
Humpert began furnishing lumber, Myers loaned Wagner $1,000 up- 
on a mortgage on, said real estate, which was lodged for record and 
recorded in said office on that date. At that time, as before stated, 
Htimpert had not filed any statement setting forth his lien. The 
question of priority between thèse two liens dépends upon section i, 
art. I, c. 151, Acts 1891-93, entitled ^'An act concerning liens," ap- 
proved February 25, 1893, as amended by section i, c. 29, Acts 1896, 
approved March 21, 1896, which is the same as section 2463, Ky. St. 
(2d Ed.), under which Humpert's lien has arisen, and which is as 
follows : 

"A person who performs labor or furnlshes materlals In the érection, alter- 
Ing or repairing a houseï building or other structure, or for any flxture or 
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machlnery thereln, or for the excavation of cellars, cisterns, vaults, wells, 
or for the Improvement In any manner, of real estate, by contract with, or 
by the wrltten consent of, the owner, contraetor, sub-contractor, architect 
or authorlzed agent, shall hâve a lien thereon, and upon the land upon 
which said improvements shall hâve been made or on any interest such 
owner bas in the same, to secure the amount thereof Tvith costs; and said 
lien on the land or improvements shall be superior to any mortgage or in- 
cumbrance created subséquent to the beginnlng of the labor or the furnish- 
ing of the materlals ; and said lien, if asserted as hereinafter provided, shatl 
relate baek and take efCect from the time of the commencement of the 
labor or the furnishing of the materlals. Provided, that snch lien shall not 
talîe precedence of a mortgage or other contract, lien or bona fide conveyanca 
for value vyithout notice, duly recorded or lodged for record according to law, 
unless the person claiming such prior lien shall, before the recording of such 
mortgage or other contract, lien or conveyance, hâve flled in the clerk's 
office of the county court of the county wherein he shall hâve performed 
labor or furnished material, or shall expect to perform labor or fumish 
materlals, as aforesaid, a statement showing that he bas performed or 
furnished, or that he expects to perform or furnish, such labor or materlals, 
and the amount in full thereof, and his lien shall not, as against the holder 
of said mortgage or other contract, lien or conveyance, exceed the amount 
of the lien claimed, or expect to be claimed, as set forth in such statement 
The statement aforesaid shall, in other respects, be In the form of the 
ténor prescribed by section six of the act to which thls Is an amendment. 
The liens provided for herein shall in no case be for a greater amount In 
the aggregate than the contract priée of the original contraetor; and should 
the aggregate amount of liens exceed the priée agreed upon between the 
original contraetor and the owner, then there shall be a pro rata distribu- 
tion of the original contract price among said lien-holders." 

This statute expressly provides that the mechanic's or material 
man's lien created by it shall date from the beginning of the labor or 
the furnishing of the materlals, and that it shall be superior to, or 
take precedence of, any mortgage or conveyance made subséquent 
to that time, except one for value without notice, and that it shall 
be superior to, or take precedence of, such mortgage or conveyance 
if the required statement is previously filed. As this was not donc 
in this case, it follows that if Myers took his mortgage, which was 
for value, without notice of Humpert's lien, it should hâve priority, 
otherwise not. And the burden was on Myers to establish that he so 
took it. Myers did not testify in the case at ail. The only testimony 
in it is that of his attorney who made the loan for him. He testi- 
fied that before making the loan he examined the records of the 
Kenton county court for liens on the property, and found none ; also 
that he stated to Wagner that he must obtain a release of their liens 
from ail persons engaged either in laboring or furnishing materials 
in the érection of said improvements, and that, in pursuance of this 
requirement, Wagner gave him such a release signed by seven per- 
sons, who designated themselves therein, respectively, as brickmak- 
er, plasterer, contracting carpenter, stone mason, furnisher of stone, 
bricklayer, and painter, and represented to him that thèse were ail the 
persons so engaged. This testimony présupposes that Myers' at- 
torney knew when he made the loan that the property was being im- 
proved, and that by mechanics and material men, and the release 
States the character of the improvements that were being made. 
He did not expressly deny that when he made the loan for Myers he 
had notice of Humpert's lien, or that he was furnishing lumber for 
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the improvements, nor did he so state that he believed that the per- 
sons signing the release were ail the lienholders. Such déniai and 
statement are to be infeîred only from his testimony, as above re- 
citèd. The release is dated July 31, 1900, and there is no explanation 
as to how this came to be so, on the basis, as testified to by Myers' 
attorney, that it was delivered, and the représentation as to the par- 
ties signing was made, before the making of the loan and mortgage 
on July 12, 1900. 

Assumîng, however, that Myers himself did not hâve any direct 
information as to Humpert's lien, and that his attorney did not either, 
but, on the contrary, believed that the parties signing the release were 
ail the lienholders, was Myers a mortgagee without notice, within the 
meaning of the statute ? The answer to this question is contingent 
upon the efifect to be given to the two facts, to wit, that Myers, 
through his attorney, if not directly, knew when the loan was made 
that the property was being imprOved, and the character of the im- 
provements, and that Wagner represented to Myers' attorney at that 
time that the parties signing the release were ail the persons en- 
gaged in furnishing either labor or material for said improvements. 
In determining the efifect of thèse two facts we are not without aid 
from the décisions of the, court of appeals of this state, if, indeed, 
théy hâve not settled the matter. The early mechanic's lien laws of 
Kentucky were local in their character ; that is, limited to certain 
cities and counties. As a rule, they did not require that a statement 
should be filed in the clerk's ofïice of the county court to préserve 
the lien, and did not expressly provide that, if asserted in the man- 
ner and time j-equired, the lien should date from the beginning of the 
furnishing of'the labor or materials. But it was held by the court 
of appeals, in construing thèse statutes, that it did so date, and that it 
took precedence of any mortgage or conveyance of the property 
thereafter made, whether with or without notice of it. Institution v. 
Lowe, I B. Mon. 257; Trustées v. Young, 2 Duv. 582. Judge Rob- 
ertson, in the latter case, said : 

"Any othcr construction of the beneflcent statute enacted for the encour- 
agement and securlty of building mechanlcs might frustrate its objeet and 
malse it a mocliery. They undertook to worli, as In this case, on the faith 
of the plightêd lien for the entire job; and shall the> hâve either to quit 
worlj, or go on without the securlty of a lien for what they might do after 
the Interposition of a stranger's Intermediate purehase or incumbrance? 
This, in our Judgment, is not so, and ought not to be so." 

The mechanic's lien laws of a great many of the states are similar 
ta thèse early laws of Kentucky, as thus construed, in this respect. 
15 Am. & Eng. Enc. Law, p. 86. They are, no doubt, relieved of any 
serious hardship to a subséquent mortgagee or purchaser by the con- 
sidération that by reasonable inquiry he can ascertain whether the 
property is being improved, and, if so, the extent of any liens on it 
due to this fact. The theory upon which they proceed is thus stated 
by Sanborn, circuit judge, in the case of Wisconsin Trust Co. v. Rob- 
inson & Cary Co., 15 C. C. A. 668, 68 Ked. 778: 

"The theory and reason of the statute are that during the construction of 
the new building or improvement, and for 90 days thereafter, the new 
building or improvement Itself shall be notice to ail purchasers and incum- 
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brancers of the lien upon it, and that ail who take any tltle to or mortgages 
Tipon the land on ■whlch It stands durlng this tlme shall take the tltle cum 
onere, and wlth constructlve notice of every mechanic's lien that has at- 
tached to It It Is for thls reason that the statut© does not requlre the flling 
of any account to préserve the lien agalnst them, and déclares that the 
omission to flle It shall not defeat the lien, except against purchasers and 
incumbrancers In good faith whose rights accrue after the 90 days hâve 
expired." 

The mechanic's lien law of 1858 (Myers' Supp.) was quite similar 
to thèse earlier laws. It contained, however, this distinguishing pro- 
vision, to wit : 

"Sec. 12. The lien hereln provlded shall not be effectuai or valid agalnst a 
bona Me purchaser for a valuable considération, without notice, actual or 
constructlve, of such lien; but if the purchaser reçoives notice of the lien 
before the payment of the -whole purchase money, the lien shall operate on 
the purchase money remaining unpald. The pendency of a suit to enforce 
the lien, or a written statement of the lien, Its amount, and the property 
liable to It, filed in the elerk's office of the county court of the county In 
which the land is sltuated, shall each be deemed constructlve notice of the 
lien to subséquent purchasers; upon such a statement of the lien being filed 
in the elerk's office of the county court, the clerk shall endorse therein the 
time of flling same, and shall forth'with cross-index the same in the names 
of the owners of the property, subject to the lien, and of the clalmant of 
the lien, In the Index to the book in which mortgages are recorded, for 
vehich, and for receiving, flling away and preserving the statement, he shall 
reçoive fee of twenty-flve cents." 

In the case of Gore v. Cushing, 5 Bush, 304, the word "purchaser," 
in this section, was constrvied to include "mortgagee." And in the 
case of Foushee v. Grigsby, 12 Bush, 75, it was held that a firm, one 
of whom was the brother-in-law of one of the members of another 
firm owning and improving a hôtel in Lexington, and both of whom 
lived in that city, and knew that the property was being improved, 
which became the surety of the latter firm for money borrowed, and 
received a mortgage on said property to secure it, was a bona fide 
mortgagee for value, without notice, actual or constructlve, of the 
liens of the mechanics and material men growing out of the improve- 
ments. The reasoning upon which this conclusion was reached is 
thus stated by Judge Pryor in the opinion delivered by him on be- 
half of the court : . 

"The fact that some of the appellants -were at work on the property, and 
material behig furnlshed by others, at the time the mortgage was exeeuted, 
was not an actual notice of the existence of the lien. It was notice that 
the property was being repaired, but gave no évidence to the purchaser 
of the nature of the contract between the employer and the employés, or 
that the money for the labor and materials furnlshed was unpald. It is 
the lien that the purchaser must hâve notice of, and not the fact that the 
property is being Improved. If the fact that work was being performed on 
the building was sufflcient to put the purchaser on Inquiry, it could only be 
deemed constructlve notice, and would not aOect the rights of the pur- 
chaser. The statute creating the lien In favor of the mechanic has deflned 
the character of the constructlve notice necessary to defeat the claim of the 
purchaser, and give to the mechanic a prlor lien: 'The lien shall not be 
effectuai or valld against a bona flde purchaser for a valuable considération 
without notice, actual or constructlve. The pendency of a suit to enforce 
the lien, or the flling of the account or statement in the elerk's office of the 
county (jourt, as required by the 6th section of thls chapter, shall be deemed 
constructlve notice;' ehowing clearly that the législature never contera- 
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plated that the purchaser should make Inquiry of the laborer on the build- 
ing to know wheither he was pald by the day, or by the contractor or the 
employer, or whether he was himseU the contractor, and the employer waa 
in ai-rears to him. Constrùctive notice, as ûxed by the statute, consista in 
flling the clalm In the county clerk's ofQce or in brlnglng the action to en- 
f orçe the lien; and, as neither mode can be adopted until the work Is com- 
plèted, the purchaser must hâve actual notice of the lien, so as to aflîect 
hls i-ights. If the law is defective, the législature alone has the power to 
amend It; and to charge the purchaser by reason of a constrùctive notice 
other than that deslghated by the ftct creatlng the lien would be in disregard 
of the plaip letter of the statute." 

On the basis that knowledge by persons closely connectée! with 
the ownerof property that it is being improved by mechanics and 
material men is, at best, constrùctive notice, the reasoning of the 
court is correct. But it is questiOnable, to say the least, whether 
such knowledge does not constitute what Mr. Pomeroy calls "actual 
notice inferred from circumstantial évidence." 2 Pom. Eq. Jur. § 
6oo. This mechanic's lien law of 1858 was substantially embodied in 
the General Statutes of Kehtucky, adopted April 22, 1873. Section 
14 of chapter 70 thereof is the sàme as section 12 of the law of 1858. 
In the latter lawthere was imported a provision requiring the fîling 
of statement in the office of the derk of the county court within a 
certain time, for the purpose of preserving the lien, as well as to give 
constrùctive notice ôf its existence, and such has been a feature of 
the mechanic's lien law of Kentucky ever since. No change was 
made in that law, as contained in the General Statutes, until the "Act 
concerning liens," approved P'ebruary25, 1893 (Acts 1891-93, c. 151, 
p. 505). Section i thereof, which is the same as section 2463, Ky. 
St. (ist Ed.), is as follows : 

"A person -who performs labor or furnishes material In the érection, alter- 
Ing, or repalring a house, building, or other structure, or for any flxture or 
machlnery tûerein, or for the excavation of cellars, cisterns, vaults, wells, 
or for the Improvement, In any manner, of real estate by ccntract with, or 
by the wrltten consent of, the owner, shall hâve a lien thereon, and upon 
the land upon which said Improveœents shall bave been made, or on any 
Interest such owner has in the same, to secure the amount thereof with 
costs; and said lien on the land or improvements shall be superior to any 
mortgage or incumbrance created subséquent to the beglnnlng of the labor 
or the furnlshlng of the materiaïs; and said lien, if asserted as herelnafter 
provided, shall relate back and take effect from the time of the commence- 
ment of the labor or the furnlshlng of the materiaïs." 

If this were the sole provision of this act, there would be room to 
claim that it was a reversion to the local laws as they existed prior 
to the lg.w of 1858, and as they were construed in the cases referred 
to in respect to giying precedeiïce to the lien created by it to any 
mortgage or conveyance subséquent to the beginning of the im- 
provement. But section 15 thereof, the same as section 2477, ^y* 
St. (ist Ed.), is as follows : 

"The liens decjared In this article shall. If the llenholder compiles with the 
requirements of sections six, seven, ^nd elght hereof, and does so within the 
time therein flxed, bè valid and effectuai agalnst any créditer of, or bona flde 
or other purchaser from, the owner of said property." 

In view of this section, it would seem that a lien arîsing under 
thi.s statute would not be superior to a mortgage for value, without 
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notice, created subséquent to the beginning of the lien ; and in the 
case of Association v. Volmering (Ky.) 47 S. W. 1084, which arose 
under that statute, it was assumed that such was the case. For 
the court there held that the mechanic's Uen was superior to the 
mortgage, not because it was prior in time, simply, but because, in 
addition to this, the mortgagee had notice of the lien when he took 
the mortgage. And it was held that knowledge on the part of the 
mortgagee that the property was being improved constituted notice 
of the mechanic's Hen. Gufïy, J., said: 

"The main question presented for décision Is -whether or not tbe appellees 
acqulred mechanics' liens upon the property In question superior to that of 
appellant's mortgage lien. It seems évident that at the tlme of the exécu- 
tion of the mortgage appellant had actual notice of the contract for im- 
provements, and that the "worli had progressed to a considérable extent at 
the time of the exécution of the mortgage. It therefore foUows that the 
lien of the original contractor, as well as the liens accruing to the sub- 
contractors, mechanics, and materlal men, takes precedence of the mort- 
gage lien of appellant" 

This act of February 25, 1893, was amended by the act of March 
21, 1896. Among other amendments, there was substituted for sec- 
tion I thereof the provision quoted at the beginning of this opinion, 
which is the same as section 2463, Ky. St. (ad Ed.), and which con- 
trols this case. ; 

It is claiined by counsel for Myers that the case of Foushee v. 
Grigsby, supra, is décisive of the construction to be put on this 
provision, and that the case of Association v. Volmering has no 
bearing thereon. The ground of the latter contention is that it 
arose under the act of February 25, 1893, before it was amended 
by the act of March 21, 1896, and that, according to it, a mechanic's 
Hen, which was prior in time to a mortgage, took precedence to it, 
even though it was for value, without notice. The answer to this 
contention is that, in view of section 15 of said act, such is not the 
proper construction thereof ; and in that ■ case, to say the least, the 
court assumed that, if the mortgagee therein had been a mortgagee 
for value, without notice, the mechanic's lien would not hâve been 
adjudged superior to it. As to the case of Foushee v. Grigsby, it 
is clear that it is not an authority in support of the construction 
which counsel urges should be put upon the law as it now stands. 
The ground upon which it was held in that case that information of 
the fact that the property in question was being improved when the 
mortgage was taken was not notice of the 'liens of the mechanics 
and material men engaged in improving it was that such information, 
if notice at ail, was only constructive notice. It was not actual no- 
tice, — not even actual notice inferred from circumstantial évidence. 
And though it might be constructive notice, irrespective of statutory 
détermination, the statute under considération in that case had de- 
fined what should be constructive notice of the hens created by it, 
so as to afïect a subséquent mortgagee or purchaser. Inasmuch as 
information that the improvements were being made was not actual 
notice, in any respect, and was not constructive notice according to 
the définition of the statute, it necessarily followed that the subsé- 
quent mortgagees were not afïected by such information. Such a 
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process of reasonîng can find no room in the construction of the 
présent statute. It proyides that the liens created by it, which date 
frqni the begipjiing of the labor or furhishing of the materials, shall 
not take precedence of a subséquent mortgage or cônveyance for 
value without notice unless a statement has been previously filed as 
authorized by it. If such statement has been previously fîled, the 
hen is superior to every mortgage or cônveyance subsequently made. 
If not, it is not superior to a mortgage or cônveyance subsequently 
made, which is for value and vk^ithout notice, but, though such state- 
ment has not been previously filed, it is superior to a mortgage or 
cônveyance subsequently ipade, which is not for value, or, though 
for value, is with notice of the lien. There is no express référence 
in the statute to either actual or constructive notice, — much less, 
any définition of either kind.^ The only distinction as to kinds of 
notice which it can be said to'recognize in any way is such as arises 
from the filing of the statement, and such as arises otherwise. In 
determining, therefore, what is such notice as will afifect a subséquent 
mortgagee or purchaser for value, other than the mère filing of the 
statement, we hâve no other guide than the settled doctrines and 
rules of equit)'. There is none in the statute itself . Is, then, knowl- 
edge or information that certain property which the owner proposes 
to mortgage or sell is in the state of being improved by mechanics 
and material men, notice, according to the settled doctrines and 
rules of equity, of their respective hens, to one who takes a mort- 
gage or cônveyance for value from him? It must be held that it is. 
It is so held by the court of appeals of Kentucky in the case of As- 
sociation V. Volmering, supra. And it has been so held in the cases 
of Bank v. Taylor, 91 Tex. 78, 40 S. W. 876, 966; Graton & Knight 
Mfg. Co. V. Woodworth-Mason Co. (N. H.) 38 Atl. 790. In the lat- 
ter case, Chase, J., said: 

"The building belng in thè course of érection when tlie claimant toolc the 
mortgages, he would hâve constructive, if not actual, notice of the contract 
under which the belting was fumished; ànd his security would be subject 
to the statutory lien, if one exlsted. Institution v. Stone, 52 N. H. 365; Pike 
V. Scott, 60 N. H. 469, 472." 

Now, as to the efïect to be given to the other one of the two im- 
portant facts in this case; that is, to the fact that when Myers' at- 
tprney made the loan to Wagner the latter represented to him that 
the parties signing the release were ail the persons engaged in fur- 
riishing labor or materials for the improvements then being made 
ujpon the property. Does it nullify or destroy the efïect to be given 
to the fact that Myers' attorney knew that the property was being 
improved? Or, in other words, did he hâve a right to rely on this 
représentation, and to refrain from further înquiry? The court 
feels impelled to answer thèse two questions in the négative. The 
rëason for this is well put in 2 Pom. Êq. Jur. § 601. He says: 

"When, however, the grantor, vendor, or mortgagor admlts that his title 
was defectlve or ^ncunibered, or that there was some outstandlng claim 
lijjon or equity In the property, or makes any other communication which 
unexplained wciuld constltuté ■ ah actual notice, but adds a further déclara- 
tion to the effect tiat sûch deïect has been cured, or Incumbrance removed, 
or claim or equity resclnded and destroyed, the purchaser, according to the 
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irelght of authorlty, ts not warranted In accepting aniî relyîng npon thW 
explanatlon or contradiction. The Information obtalned under such clrcum- 
Btances and from such a source Is sufficient to put a prudent man upon an 
inquiry. The reason of this Is plain. The Informant Is under a strong Per- 
sonal Interest to mlsrepresent or conceal the real facts. While the former 
braneh of hls communication Is made against hls Interest, and is therefora 
more than llkely to be true, the latter part is in conformlty wlth hls Per- 
sonal interest, and Is essentlally untrustworthy." ,, ■/ 

In the case of Littleton v. Giddings, 47 Tex. 109, it was held that 
looking at the records and inquiring of the grantor is not enough, 
when an inquiry among the neighbors would hâve led to the truth. 
And in the case of Russell v. Petree, 10 B. Mon. 184, Judge Simp- 
son, delivering the opinion of the court of appeals of Kentucky, 
said : 

"It Is admltted by the answer the mortgagees had notice at the tlme the 
mortgage was executed that the bonds for the lots were In the possession 
of Russell, havlng been prevlously deposlted In hls hands by the mortgagor 
as a securlty for certain purposes. It is alleged, however, that the mort- 
gagor informed them at the same tlme that, although Kussell held the 
bonds In hls possession, he had no further lien upon them or the property, 
hls clalm haying been prevlously discharged In full. The Information they 
had, apprlslng them of the fact that the bonds for the lots were In the 
possession of Russell, was snfllcient to put them upon an Inquiry into the 
nature and estent of hls clalm. If they relied upon the statements of the 
mortgagor, they dld so at thelr péril. It was their duty to hâve ascer- 
talned from Russell himself whether he had any clalm upon the property. 
If they failed to do It, the law deems It their own fault, and considéra them 
constructlvely notlfied of hls équitable rlghts to their full extent" 

The principle upon which thèse aitthorities go is that a person 
put upon inquiry as to an existing claim to or lien upon property 
with référence to which he is dealing has no right to rely upon the 
représentation of the owner thereof, when it is to the latter's in- 
terest not to hâve such claim or lien discovered, and when there is 
a disinterested source at hand from which information can be ob- 
tained. Such was the case hère. Myers' attorney did not even 
pursue the inquiry with Wagner as far as he might readily hâve 
done. The release showed the relation of each man who signed it 
to the improvements that were being made, and the character of 
them. It was certain that lumber was being used in making them. 
None of those who had signed designated himself as having fur- 
nished the lumber. It does not appear from the testimony that 
any inquiries were directed to Wagner as to who had furnished 
the lumber, and why he had not signed it. Myers' attorney simply 
acccpted Wagner's statement that those who had signed the re- 
lease were ail the Henholders, without more. Further inquiry from 
Wagner might hâve disclosed Humpert's claim, and such further 
inquiry was suggested by the absence of any one who had signed 
the release designating himself as having furnished the lumber. 
But, whether Myers' attorney should hâve pushed the inquiry to 
this extent with Wagner, there is nothing in the évidence showing 
that the persons who signed the release — partiçularly the contracta 
ing carpenter — ^were not within easy reach of any inquiries that 
might hâve been directed to them. And, if so, they should hâve 
been inquired of, and the représentations of Wagner should not 
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have beea «ntlrely relied on. Thèse considérations lead tHe court 
to adjudge thàt Humpert's lien is entitled to priority. 

Counsd for Myers urge that because Humpert neglected to file 
a statemeht previous to the making of the mortgage, and thus 
prevented his attorney from discovering the existence of the lien 
by his examination of the records, it should be postponed to the 
mortgage. We cannot concur in this position. By such neglect 
he ran the risk of the property being mortgaged or conveyed to 
some one for value, without notice of his lien by knowledge of the 
fact of its being improved or in some other way. No other effect 
can be given to it. He further urges that what the statute requires, 
in order to afifect a subséquent mortgagee or purchaser, is notice 
of the lien, and not notice of the improvements being made. This 
may be true, but, according to the settled rules of equity, notice 
of the fact that the property is being improved, being sufficient to 
put the subséquent mortgagee or purchaser on inquiry, is notice 
of the lien, either actual, inferred from circumstantial évidence, or 
constructive. That Humpert's lien should have precedence is en- 
forced by the further considération that, though the burden was 
on Myers to prove that he was a mortgagee for value, without 
notice, he has not testified himself at ail ; that his attorney, who 
did testify, did not expressly <Ieny that he had notice of Humpert's 
daim, and expressly state that he believed Wagner's représenta- 
tion to be true, but left it to be inferred only that he had no notice, 
and so believed ; and that no explanation is given how, if the re- 
lease was executed before the loap and mortgage were made, it 
came to be ^ated July 31, 1900,-19 days after the making of the 
loan and mortgage, which was oh July 12, igoo. The finding of the 
référée is coniirmed. 
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J, CCBTOMS D0TIB8— FlNDINGS OF BOASD OF GeI^BBAL APPRAISEBS— WbIOHT 

' ' ON Appeai,; 

: A flndlng of fact made by the boarfl of gênerai appralsers, whlle not 
concluglve updn the court on appeal, Is entitled to the same welght aa 
the finding of a master In equity, and unless wholly unsupported, or 
elearly contrary to the welght of évidence, should be sustalned. 

8, Samb— Classifioatioîi— Mica. 

Mica In small sheets or pièces, wWch f ail oft In the process of thuiùb- 
; trlmmlng, vaiying In wldth from one to two Inches and in lengtb from 
two to threfttand â half inches, Is dutlable under paragraph 184 of the 
tarlff act of ,1887 (30 Stat. 166) as "mica unmanufactured," and not un- 
der paragraph 463 as "waste, not speclally proyided for." 

Appeal by the importers from a décision of the board of United 
States gênerai appraisers, which sustained the assessment of duty 
by the coUector of customs at Rouse's Point, N. Y., upon the im- 
portation in question. 

Charles S. Hamlin, for appellants. 
Taylor 1,. Àrms, Asst. U. S. Atty. 



MYERS V. UNITED STATES. 94] 

COXE, District Judge. The majority of the board found that the 
merchandise in question is unmanufactured mica, consisting of small 
sheets or pièces which fall ofE in the process of thumb-trimming, vary- 
ing in width from one to two inches and in length from two to three 
and a half inches. Duty was assessed by the coUector under para- 
graph 184 of the tariff act of 1897 (30 Stat. 166), as "mica, unmanu- 
factured." The importers, by their protest, insist that the mer- 
chandise in question should hâve been assessed as "waste, not spe- 
cially provided for in this act," under paragraph 463 of the same act. 
The board overruled the protest, General Appraiser SomerviUe dis- 
senting, and the importers appealed. 

The question before the board was whether the merchandise was 
"waste, not specially provided for." The burden was upon the im- 
porters to establish the affirmative of this proposition and unless they 
succeeded in doing so it was the duty of the board to afïirm the dé- 
cision of the coUector. Davies v. Arthur, 96 U. S. 148, 24 L. Ed. 
758; Baumgarten v. Magone (C. C.) 50 Fed. 69; In re Sherman 
(C. C.) 49 Fed. 224, afïirmed 5 C. C. A. ici, 55 Fed. 276; In re 
Gerdau (C. C.) 54 Fed. 143 ; Hagedon v. Seeberger (C. C.) 38 Fed. 
401. The board having found specifically that the imported mer- 
chandise is not waste, this court, though not absolutely concluded 
by the finding, is bound to give it the same credence that is accorded 
to a master's report in an equity cause. "The circuit court should 
not undertake to disturb the fîndings of the board upon doubtful 
questions of fact, and especially as to questions of fact which turn 
upon the intelligence and credibility of witnesses who hâve been pro- 
duced before the board." In re Van Blankensteyn, 5 C. C. A. 579, 
56 Fed. 474. So that the question is not an original one in this court, 
V3 be determined upon a mère prépondérance of testimony. Unless 
the finding of the board is wholly without évidence or is clearly con- 
trary to the weight of évidence it should be sustained by this court. 
Tested by the rule it would seem to be the obvions duty of the court 
to aiïïrm the décision of the board. 

The elaborate discussion of the question found in the prevailing 
and dissenting opinions renders extended comment unnecessary. It 
is enough to say that the finding of the board that there is no com- 
mercial meaning of the term "mica waste," and that the imported 
merchandise cannot be considered "waste," as that term is ordinarily 
understood, is amply fortiiîed by the testimony. Pièces of mica 
much smaller than some of those in the officiai exhibit are concededly 
used for washers in electrical insulation and for other manufacturing 
purposes. The merchandise does not lose its character as mer- 
chantable mica because it is of an inferior grade. The material called 
"waste" at the mica mines is refuse thrown out on the dumps, having 
little value and being incapable of use for any of the purposes for 
which mica is used. "Waste" as it is known at the mines is an en- 
tirely distinct product from the imported merchandise. The facts 
justified the board in holding that the merchandise in question is 
unmanufactured mica and not "waste," within the rule laid down 
by the foUowing authorities: Patton v. U. S., 159 U. S. 500, 16 Sup. 



942 110 FEDERAL REPORTER. 

Ct. 89, 40 Iv. Ed; 233 ; Seeberger v. Castro, 153 U. S. 32, 14 Sup. Ct. 
766, 38 Iv. Ed. 624; U. S. V. Schroeder, 35 C. C. A. 376, 93 Fed. 448. 

Thé contention that the l^w opérâtes as a prohibition a^ainst the 
taportatîon of mica in srïikll pièces, and thus works an injustice, is 
oné that should be addressed to congress and not to the courts. 

Décision of the board is affirmed. 



FARBBIiL V. UNITED STATES. 
(Carcult Court of Appeals, Elghth Circuit September 30, 1901.) 

No. 1.534 

1. CONSTITUTIONAL LAW— PeOHIBITINQ SaLK OF InTOXICATINO LiQUOH TO IN- 

DiAN Patentées. 

TJnder Its power to regulate commerce with tlie Indlan tribes (Const. 
art. 1, § 8), congress had atithorlty to pass the aet of January 30, 1897 
(29 Stat. 506), whicti déclares it to be a crime punishable by fine and 
Imprisonment to sell spirituous Hquors to any Indian to whom an allot- 
ment of lands bas been made while the .tltle thereto is held in trust by 
the goveriiment. 

2. CoNdBBSsioNAL Power to Resulate Liquob Trafpio with Indian Allot 

TEKS— RBN0NCIATION. 

Congress dld not renounce its constitntlonal power to regulate the 
trafflc in intoxicating liquors with Indian and mixed-blood patentées 
while the United States holds the title to their lands in trust for tiem 
under the act of February 8, 1887 (24" Stat. 388), by the provisions of 
that act that such patentées shall hare the benefit and be subject to 
the laws of the state or territory in whlch they réside, and that they 
are cltlzens of the United States, and entitled to ail the rights, privilèges, 
and immunlties of such cltlzens, or by any of the other enactments of 
that statute. 
8. Principal and Agent— Opinion Evidence— Conclusions of Law. 

When the aUthotity of an agent is a conclusion of law deduelble 
from various facts, he may not directly testlfy to it. Where the author- 
Ity of an Indian agent over a certain Indian was a conclusion of law 
deduelble from the constitution, statutes, and the situation and relations 
of the Indian, the agent was incompétent to testlfy what bis authority 
was. 
4, Sahb. 

An agent may testlfy to the actual exercise of authority, although he 
is Incompétent to testlfy whether or not he had such authority. An 
Indian agent may testlfy that he exercised control over a certain Indian, 
although hls right to exercise that control Is a conclusion of law to 
whlch he is Incompétent to testlfy. 
6. Indians— Tribal Relations— Courts Pollow Executive and Législative 
Dbpartments. 

In ascertaining the tribal and other relations of Indiani!, courts gener- 
ally follow the executive and législative departments to whlch the déter- 
mination of thèse relations bas been specially intrusted. 
6. Same. 

A mixed-blood Indian, who has recelved an allotment and patent of 
land as a member of a tribe, whose mother was an Indian of that tribe, 
and whose father was a half-breed who had been recognized as a mem- 
ber of the tribe, Is hlmself a mixed-blood Indian of that tribe, notwith- 
standing the f act that hls grandfather was a whlte man and a citizen 
of the United States. 
1. Indians of Mixbd Blood— Pollowino Motheb's Status. 

The child of a whlte citizen and of an Indian mother, who Is aban- 
doned by hls father, is nurtured and reared by the Indian mother In the 
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tribal relation, and la recognlzed by the trlbe as a member of It, falls 
under an exception to the gênerai rule that the ofEspring foUows the 
status of the father, and beeomes a member of the tribe of the mother. 
(Syllabus by the Court) 

In Error to the District Court of the United States for the District 
of South Dakota. 

S. B. Van Buskirk, for plaintifï in error. 

James D. EUiott (William G. Porter, on the brief), for défendant 
in error. 

Before SANBORN and THAYER, Circuit Judges, and ADAMS, 
District Judge. 

SANBORN, Circuit Judge. Anthony Farrell, the plaintifï in er- 
ror, was convicted of and sentenced for selling spirituous liquors in 
South Dakota on January i, 1900, to Glode La Framboise, a mixed- 
blood Indian of the Sioux tribe, then in charge of Nathan P. John- 
son, an Indian agent of the United States, under the act of January 
30, 1897 (29 Stat. 506), which provides that any person who shall 
sell any spirituous hquor "to any Indian to whom allotment of land 
has been made while the title to the same shall be held in trust by 
the government, or to any Indian a ward of the government under 
the charge of any Indian superintendent or agent, or any Indian in- 
cluding mixed bloods, over whom the government exercises guard- 
ianship," shall be punished by imprisonment for not less than 60 days, 
and by a fine of not less than $100, for the first offense. He urges 
three alleged errors in his trial : (i) That the Indian agent was per- 
mitted to testify that Glode La Framboise was under his charge at 
the time the offense was committed ; (2) that the court refused to 
charge that, if a paternal ancestor of La Framboise was a white man, 
he was not a mixed blood over whom the government exercised 
guardianship, nor an Indian under charge of an Indian agent, and 
the défendant could not be lawfully convicted of selling liquor to him ; 
and (3) that the court refused to hold that the act of January 30, 1897, 
was either unconstitutional or inapplicable to a mixed-blood Indian 
who had received an allotment and patent of land and had become 
a citizen of the United States and of the state of South Dakota under 
the act of February 8, 1887 (24 Stat. 388). 

I. Nathan P. Johnson testified that his résidence was the Sisseton 
agency, that he was the United States Indian agent, and that he 
knew Glode La Framboise. He was then asked whether or not La 
Framboise was under his charge as Indian agent at that place on 
January i, 1900, and over objection of counsel for Farrell that the 
question called for a conclusion, and over his exception, he was al- 
lowed to answer that he was. The objection to this ruling is that 
the true answer to this question, is a légal conclusion deducible from 
La Framboise's situation, the acts of congress, and the régulations 
of the Indian department, and provable only by the facts which con- 
ditioned the situation and relations of La Framboise, and not by the 
direct assertion of any witness. So far as the question and jts an- 
swer tend to prove the right of the agent to super intend and control 
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the actions of this Indien of mixed blood, the objection is well taken. 
But it ignores another material issue upon which the testimony was 
not incompétent, and that was whether or not this agent was in fact 
exercisinghis ppv^fers of supervision and control as an Indian agent 
over this mixed biood. If the situation of La Framboise and his 
relation to his tribe had been proved ,to be such that under the stat- 
utes and régulations the agent had the right to take charge of him, 
a further niaterial question, whether he had actually done so or not, 
would still hâve been unanswered, and the testimony of the agent 
would hâve been corrlpetent to answer it. It was not less compétent, 
in the absence of ail objection to the order of the proof, because it 
was asked before the situation and relations of La Framboise had 
been estabhshed by the évidence. The testimony of an agent to the 
authority he has actually exercised may be compétent évidence, when 
his right to exercise that authority is a conclusion of law, to which 
he cannot lawfully testify. 

2. The Indian agent testified that La Framboise was a quarter 
white, — a mixed-blood Ihdian; that he belonged to the Sioux tribe 
of Indians; that he wâs a married man; that his children went to 
the government school under his charge, a mile âtid a half from the 
agency; thatthey were clothed like white men, and went on and off 
the réservation when they pleased, except when they were going to 
other agencies. La Framboise testified that he was a mixed-blood 
Indian. His father testified that he (the father) lived near Veblin, 
SI D. ; that his father was a white man and a citizen of the United 
States, and that he thought he was, but they passed him for an In- 
dian ; that he was a half-breed, and hiS wif e was a half-breed ; that 
he voted and paid taxes in South Dakota; that his son had lived on 
the land he then occupied several years before the réservation was 
opened; and that he voted, paid taxes, and did not wear Indian 
clothes. A patent dated June 19, 1889, which recited that the land on 
which Glode Hved was allotted to "Glode La Framboise, an Indian of 
the Sissetbn and Wahpeton tribe or band," on May 10, 1888, under 
the act of February 8, 1887 (24 Stat. 388), and that the United States 
would hold it in trust for him and his heirs for 25 years, and would 
then convey it to him, was introduced in évidence. It is assigned 
as error that in this state of the case the court refused to charge that 
if the paternal ancestor of Glode La Framboise was a white man the 
jury could not find the défendant guilty, and that this would be true 
whether his father or grandfather was a white man. This assignment 
rests on the gênerai rule that the children of free parents foUow the 
status of their father. Vatt. Law Nat. loi, 102; Ex Parte Reyn- 
olds, 5 Dill. 394, 403, Fed. Cas. No. 11,719; U. S. v. Ward (C. C.) 
42 Fed. 320, 322; Ludlam v. Ludlam, 31 Barb. 486. But there is an 
exception to this rule which has been generally recognized and acted 
upon by the législative, the executive, and judicial departments of this 
government, and by the Indian tfibes in their intercourse with the 
United States. It is that the child of a white citizen and an Indian 
mother who is abandoned by the father, and is nurtured and reared 
by the Indian mother in the tribal relation, and is recognized by the 
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tiîbe as a member of it, follows the status of the mother, and becomes 
a member of the Indian tribe. U. S. v. Hadley (C. C.) 99 Fed. 437, 
438. The Indians hâve usually recognized such children as mem- 
ber s of their tribes, and hâve in their treaties jealously protected 
their rights either as Indians, half-breeds, or raixed bloods, and the 
acts of congress hâve often placed them on the same plane with other 
members of the tribes. There was no évidence that the father of 
La Framboise was born under the sanction of a lawful marriage, or 
that his grandfather ever lived with his grandmother or assisted to 
rear her children. The rational inference from the testimony of his 
father is that he did not. He testified, "My father was a white man, 
so they tell me," — a. statement which naturally leads to the conclu- 
sion that he never saw him, and so did not know his color. More- 
over, the executive department of the government had evidently dé- 
cidée that the father of La Framboise followed the status of his 
mother, for he said he thought he was a white man, but they passer! 
him for an Indian. And Glode La Framboise himself had been rec- 
ognized as an Indian by the interior department, and had received his 
allotment of and patent to land as such under the act of 1887. In as- 
certaining the tribal relations of Indians and mixed bloods it is the 
rule of the courts to foUow the action of the executive or political 
department to which the détermination of those relations is specially 
intrusted. U. S. v. Holliday, 3 Wall. 407, 419, 18 L. Ed. 182 ; U. S. 
V. Earl (C. C.) 17 Fed. 75, 78. There was no évidence in this case 
which demanded a departure from this rule, and the court below 
properly refused to instruct the jury that the défendant could not be 
guilty if La Framboise's grandfather was a white man, and rightly 
charged them that, under the évidence and the décision of the interior 
department disclosed by the patent, he was a mixed-blood Indian of 
the Sioux tribe. 

3. But the chief reliance of counsel for the plaintif! in error in lus 
attempt to reverse the judgment below seems to be upon the propo- 
sition that this mixed-blood Indian had by his acceptance of the act 
of February 8, 1887, become a fuU-fledged citizen of the United States, 
and had thereby withdrawn himself from the jurisdiction of congress 
to superintend or regulate commerce or intercourse with him, and 
hence to punish any one for the sale of intoxicating liquors to him 
under the act of 1897. Counsel state the proposition in two forms : 
(i) That the act of 1897 is inapplicable to the sale of liquor to 
such an Indian, because his superintendence and control are not 
within the jurisdiction or power of congress, and hence the presump- 
tlon must be that the act of 1897 was never intended to apply to the 
superintendence or control of commerce with such an Indian; and 
(2) that the act of 1897, which by its express terms applies to a sale 
of spirituous liquor to him, is unconstitutional, because the congress 
has no power to regulate commerce with him. The question which 
must détermine this case, however, is single, and it is, did congress 
in 1897 hâve the jurisdiction, the power, to regulate commerce with 
this Indian? If this question is answered in the affirmative, the con- 
viction was right and must be affirmed, because the act of 1897 ex- 
HO F.— 60 
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pressly provides, that the sale of liquor "to any Indian to whom allot- 
ment o,f,land hàs been made while the title to the same shall be held 
in trust by thé gpyernment or to any Indian or ward of the govern- 
ment i^n^ier charge of any Indian superintendent, or agent, or any 
Indian ihçludingniixed bloods, over whom the governmént exercises 
guardianship," shall be punished, and La Framboise is clearly des- 
ignated in at least two clauses of this statute. If the question is an- 
swered in the, négative the conviction cannot be SUstained, because 
in that event the enactment whiçh made it a crime tô sell liquor to 
Indian allottees was either inapplicable to the case of La Framboise, 
or was unconstitutional and void. The only question, therefore, 
which will be considered hère is whether or not congress had the 
power in 1897 to regulate commerce with this Indian under the con- 
stitution. The constitution provides that congress shall hâve the 
power "to regulate commerce * * * with the Indian tribes." 
Article i, § 8. This grant of authority încludes the power to regulate 
intercourse with the individual members of such tribes, and there- 
fore the power to regulate the sale of intoxicating liquors to suçh 
members, for the sale of liquors is commerce. Ù. S. v. Holliday, 3 
\y ail. 415, 416, 419, 18 L. Ed. 182; U. S. v. Shaw-mux, 27 Fed. Cas. 
1049 (Fed. Cas. No. 16,268), The Indian tribes are domestic dépend- 
ent nations, and they and their members are wàrds of the United 
States. Cherpkee Nation v. Qeorgia, 5 Pet. I, 8 L. Ed. 25 ; U..S. v. 
Kagama, 118 tl. S. 375, 6 Sup. Ct. 1109, 30 L. Ed. 228, In accordance 
with thèse incontrovertible rules the United States, by meâns of acts 
of congress and treaties with the tribes, has maintained agents among 
thêm through whom it has regulated commerce with them, prc- 
hibited the sale of intoxicating liquors to them, distributed food, 
clothing, and implements of husbandry among them, has sought to 
protect their persons from the violence and their property from the 
avarice, of the white man, and has used money and persistent en- 
deàvors to înduce them to adopt agriciiltural pursuits and to educate 
their chil4ren in the arts ojf, iCJvilization. It has pursued this course 
for niany décades, uritil this hâs become the settled policy and prac- 
tice of the nation,— a policy and practiçe which are concededly war- 
ranted by the constitution and susjtainedby the uniform décisions 
ofthë suprême court. Presuplptively, therefore, congress had the 
power to regulate the commerce witfe this particular Indian, to pro- 
hibit the sale of liquor tp him^ and to punish a violation of this inhi- 
bitipn. The argument of counsel, for the plaintif! in error in contra- 
vention of this presumption is : . Congress has no power to regulate 
intrastate commerce with any citi?en of the republic. This Indian 
was a citizen of the nation and ,QÎ tlie state of South Dakota when 
the act of 1897 was approvéd. Therefore that act was unconstitu- 
tipnal and void in so far as it intërferçd with his commerce with other 
citi?ens, — with his purchase of intoxicating liquors from them. The 
contention rests upon the followinl- propositions oflaw and provi- 
Sforis àî constitutions and statutes ; Congress has no right or power 
to interfère with the internai trade pf a state further than it is nec- 
essary to do so to exercise its power to regulate commerce among 
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the States, with foreign nations, and with the Indian tribes, and ît 
has no authority to prohibit the sale of liquor to this Indian unless 
it derived it from the grant to it of power to regulate commerce 
with the Indian tribes. U. S. v. Dewitt, 9 Wall. 41, 44, 45, 19 L. Ed. 
593; Liquor License Cases, 5 How. 504, 586, 12 L. Ed. 256; Li- 
cense Tax Cases, 5 Wall. 470, 471, 18 L. Ed. 497. The act of con- 
gress of February 8, 1887, provides that the président may allot and 
patent to the members of Indian tribes land selected by them re- 
spectively within their respective réservations which is advantageous 
for agricultural and grazing purposes (section i) ; that the patents 
shall be to the effect that the United States will hold the title to the 
respective allotments in trust for the sole use of the patentées, and 
their heirs for the period of 25 years, and as much longer as the 
président, in his discrétion, may extend the period ; that it will then 
convey them to the respective patentées and their heirs ; that ail 
conveyances and contracts touching the same made before such con- 
veyances shall be void (section 2); that the government may pur- 
chase of the tribes and open to settlement that portion of their rés- 
ervations not so selected and allotted (section 5); that upon the 
completion of the allotments ail members of the tribes to whom allot- 
ments hâve been made "shall hâve the benefît of, and be subject to 
the laws both civil and criminal of the state or territory in which 
they may réside"; that "every Indian born within the territorial 
limits of the United States to whom allotments hâve been made un- 
der the provisions of this act * * * ig hereby declared to be a 
citizen of the United States, and is entitled to ail the rights, privi- 
lèges and immunities of such citizens" (section 6; 24 Stat. 490). 
La Framboise had received his allotment and patent, and the lands 
within the réservation of the Sisseton and Wahpeton bands of Sioux 
Indians, to which he belonged, that had not been allotted, had been 
opened to settlement under this act, before the act of 1897 was 
passed. His patent was issued on June 15, 1889. The unallotted 
portion of the réservation of his bands was opened to settlement 
on April 15, 1892 (26 Stat. 1036; 27 Stat. 1017). The constitution of 
the United States provides that congress shall hâve power "to estab- 
hsh an uniforrr. rule of naturalization" (article i, § 8), and that "ail 
persons born or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States and of the state 
wherein they réside. No state shall make or enforce any law which 
shall abridge the privilèges or immunities of citizens of the United 
States." Amend. 14, § i. The Revised Statutes read, "AU persons 
born in the United States and not subject to any foreign power, ex- 
cluding Indians not taxed, are declared to be citizens of the United 
States." Section 1992. The constitution of South Dakota (article 
7, § i) and the statute of that state (Laws Dak. 1889, c. 61, § 2) confer 
upon citizens of the United States residing in that state, and hence 
upon this Indian, the right to vote and to hold ofifice therein. 

Under thèse constitutions and statutes the concession must be 
made that this Indian was a citizen of the United States and of the 
state of South Dakota in 1897, and that the argument of counsel for 
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the plaîntîff in error that he thereby became exempt from the juris- 
diction of congress to; regulate commerce with him is very persuasive 
and entitled to grave considération. But is it sound ? May not the 
government confer ail the privilèges and immunities of citizenship 
upon its wards, apd yet retain its pôwer to regulate commerce with 
them; to protect them against their appetites, passions, and inca- 
pacity? And, if it may lawfully do so, has it not donc so in the case 
of the Indians of the Sisseton and Wahpeton bands ? The true an- 
svver to thèse questions is not to be found in isolated statutes and 
constitutional provisions, but in a gênerai view of the treaties, légis- 
lation, policy, and purpose of the nation in its dealings with the mem- 
bers ofindian tribes. As we hâve already seen, the Indians of the 
Sisseton and Wahpeton bands were prior to the act of 1887 wards 
of the government in the charge of an Indian agent protected against 
the sale of intoxicating liquors to them by constitutional législation, 
and incited to adopt agricultural pursuits, and to permit their chil- 
dren to be edncated by the government, under the settled policy and 
practîce of the nation. The statutes provided that "each Indian agent 
shall within his agency manage and superintend the intercourse with 
the Indians, agreeably to law ; and exécute and perform such régu- 
lations and duties not inconsistent with law as may be prescribed 
by the président, the secretary of the interior, the commissioner of 
Indian affairs, or the superintendeht of Indian afïairs." Rev. St. 
§ 2058. And thèse régulations require the agents to use their utmost 
vigilance, in enforcing the penalties of the law against ail persons 
who engage in the trafïic in intoxicating liquors with the Indians, 
and to instruct and encourage those to whom allotments hâve been 
made to cultivate their farms. The great desideratum sought by this 
policy was the abandonment by the Indians of the chase, — of the 
wandering, idle, pastoral life to which they were addicted, anc from 
which they were unable, as their réservations diminished, to obtain 
sustenance, — the adoption by them of agricultural pursuits, and the 
permanent occupation and cultivation by each Indian of a separate 
tract of land, by means of which he could obtain for himself and for 
his family a çomfortable living, and could relieve the government 
of his dependence. Thi.<; purpose is évident in nearly ail the législa- 
tion, treaties, and acts of congress which deal with the Sisseton and 
Wahpeton bands. In 1863 the home of thèse bands was in the state 
of Minnesota, and congress passed an act for their removal beyond 
the confines of the states, which provided that the président should 
set apart for them a tract of land without the states sufficient to 
enable him to a^sign 80 acres of good agricultural land to each In- 
dian ; that the money annually appropriated for them should not be 
paid in money, but should be expended in such manner as would 
"in the judgment of the secre'^ary of the interior best advance the 
Indians in agricultural and mechanical pursuits and enable them to 
sustain themselves without the aid of government" ; that they should 
be subject to the laws of the United States, to the criminal laws of 
the state or territory in which they should réside, and "to such rules 
and régulations for their government as the secretary of the inte- 
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rior may prescribe" ; and that the secretary should make reasonable 
provision for their éducation according to their capacity and the 
means at his command. 12 Stat. p. 819, c. 119. On February 19, 
1867, the United States made a treaty with thèse bands which pro- 
vided that the Lake Traverse réservation, from which the allotment 
to Glode La Framboise was made, was set apart to them for their 
permanent réservation ; that this réservation should be apportioned 
in tracts of 160 acres to each head of a family or single person over 
21 years of âge belonging to the bands who should désire to locate 
permanently thereon and cultivate the soil as a means of subsist- 
ence; that any allottee under this treaty who should occupy and 
cultivate a portion of his tract for 5 consécutive years, and should 
hâve 50 acres thereof fenced, plowed, and in crop, should be entitled 
to a patent to himself and his heirs for his tract, but that the title 
should be inaliénable to any one but the United States; that, to 
enable the Indians of thèse bands to enter at once upon an agricul- 
tural life, there should be expended on this réservation for their bene- 
ât $350,000 in 1867, $250,000 in 1868, $100,000 in the year 1869, 
$50,000 in the year 1870, and $30,000 annually thereafter; that an 
agent should be appointed for them, who should be located at Lake 
Traverse ; that the expenditures should be made for the agricultural 
improvement and civilization of the Indians, but that no issue of 
goods, provisions, or other articles, except houses to allottees, should 
be made to Indians or mixed bloods, except in payment for labor 
performed or to be performed, or for produce delivered, save that 
when persons in the bands were unable to labor by reason of âge, 
sickness, or deformity, the agent might issue clothing and subsist- 
ence to them from the supphes provided for the bands. 15 Stat. 
506. On December 12, 1889, the United States made another treaty 
with thèse bands of Indians, whereby it agreed to pay them $2.50 
per acre for ail the unallotted lands on their réservation, and to hold 
the purchase price of thèse lands and interest thereon at 3 per cent, 
per annum in its treasury for the sole use of thèse bands of Indians, 
subject to appropriation by congress for the éducation and civiliza- 
tion of the bands and their members. 26 Stat. 1036, art. 2. And on 
March 3, 1891, congress appropriated $2,203,000 for the purpose of 
carrying out this agreement. 26 Stat. 1038, § 27. On or about 
April 15, 1892, the allotments to thèse Indians under the act of 1887 
had been completed, and the unallotted lands were opened to settle- 
ment. In 1897 congress provided that the allottees might lease their 
lands for three years for agricultural and grazing purposes (30 Stat. 
75), and in 1898 it declared that such leases should be void unless 
they were first approved by and filed with the secretary of the inte- 
rior. Since the allotments were made, congress has appropriated 
the amoimts required to pay thèse bands the annuities stipulated to 
be paid to them in the treaty of 1889 (27 Stat. 133 ; 30 Stat. 75, 583, 
935; .31 Stat. 232). And since they received their allotments and 
patents, as before, it has maintained among them a government 
school for their éducation, and an Indian agent to superintend their 
actions, and to instruct and encourage them to occupy and cultivate 
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theîr land. In 1897 it expressly declarèd that the sale of intoxicating 
liquor to them was unlawful and punishable by fine and imprison- 
ment. 

The review of the provisions of the acts of congress and of the 
treaties which are relevant to the question at issue in this case is now 
completed, and it leads us to seriously question the main premise of 
the argument for the plaintiflf in error, viz. that congress has no 
power to regulate commerce with any citizen of the nation. Thèse 
Indians are citizens, but they were originally wards. The nation had 
the right to prohibit the sale of liquor to them and to control and 
superintend their acts and proceedings. They were reasonable, 
friendly, peaceable, when sober; wild, passionate, and dangerous, 
when drunk. It adopted the settled policy of prohibiting the sale of 
intoxicatihg liquqrs to thém to protect Indians and white men alike. 
Had it not the right to grant them ail the privilèges and immunities 
of citizens, and still to retain its power to protect them and their 
neighbors from the baleful effects of intoxication? The question is 
susceptible of but one true answer. It had the same right and au- 
tliority to retain this power of control over the commerce with thèse 
Indians that it had to retain the title to their lands in trust for them 
for 25 years or longer. It is cohtended that the rétention of this con- 
trol is inconsîstent with the grant to them in the act of 1887 of ail 
the rights, privilèges, and immunities of citizenship. But the privi- 
lège of buying whisky at ail times and in ail places is not one of the 
rights, privilèges, or immunities of citizenship, within the meaning 
of the constitution of the United States. If it were, ail the prohib- 
itory laws of the states would be void, for the fourteenth amendment 
to the constitution provides that "no state shall make or enforce any 
law which shall abridge the privilèges or immunities of citizens of 
the United States," and yet'many states hâve enacted laws, that no 
one would claim were unconstitutional, which prohibit the sale of in- 
toxicating liquors, except for médicinal purposes, to ail the citizens 
of the United States residing in their states. The truth is that the 
deprivation of thèse Indians of the right to buy intoxicating liquors 
is not the taking away from them of any privilège or immunity of 
citizenship, but it is an attempt to confer upon them an additional 
immunity which some citizens do not possess, — an immunity from 
drunkenness and its pernicious conséquences. The government then 
had the power to retain its controlover this baneful traffic with thèse 
Indians, and its rétention was not inconsistent with its grant to them 
of the rights, privilèges, and immunities of citizenship. Did it exer- 
cise its right and retain its power ? It had this authority prior to the 
allotments under the act of 1887, and the burden is on him who 
assails it to show that it has been released or renounced. It had 
been the unvaryingf policy of the nation to retain and exercise this 
power for more than half a eentury. The wards of the government 
needed protection from this pernicious traffic as miich after their 
allotments had been made and their patents had been issued as they 
did before. The issue of patents to them did not change the appe- 
tites, passions, character, habits, disposition, or capacity of thèse 
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Indians. It did not radically change the title to the lands reserved 
for them, or their need of ca're and éducation. The govejnment held 
the title to their réservation in trust for them coUectively before, it 
held the title to their allotments in trust for them individually after, 
the issue of the patents. There was every reason why congress 
should retain and exercise its power to superintend the trade with 
them, and none to induce it to renounce it. By the treaty of 1867 the 
United States agreed to appoint and maintain an agent for thèse 
Indians at Lake Traverse, and by its législation and the rules of the 
interior department it made it the duty of this agent to use every 
endeavor to suppress the trafific in intoxicating Hquors with them, 
to educate them, and to induce them to cultivate the soil. There 
has been no express abrogation of this agreement in any subséquent 
treaty or act of congress, and the government has continued to com- 
ply with it since the allotments as it did before. Agreements are not 
released or abrogated and statutes are not repealed by implication 
uniess the subséquent agreements or laws are necessarily répugnant 
to those which preceded them. If the earlier and the later are sus- 
ceptible of contemporaneous exécution, they must be read, con- 
strued, and enforced together. The agreement to maintain the 
agent and the rétention and exercise of the power to control the 
liquor traffic are not inconsistent, as we hâve seen, with the allot- 
ment of the lands in severalty, or with the grant to the allottees of 
the immunities and privilèges of citizenship. Neither the act of 1887 
nor any other act of congress or treaty with thèse Indians required 
those who selected allotments and received patents and the privilèges 
and immunities of citizenship to sever their tribal relation, or to sur- 
render any of their rights as members of their tribes, as a condition 
of the grant, so that after their allotments, as before, their tribal 
relation continued. And finally the législative and executive départ - 
ments of the government to which the subject-matter of the rela- 
tions of the Indians and their tribes to the United States, and the 
régulation of the commerce with them, has been specially intrusted, 
hâve uniformly held that congress retained, and hâve constantly ex- 
ercised, the power to regulate intercourse with thèse Indians, and to 
prohibit the traffic in intoxicating liquors with them, since thèse pat- 
ents issued, to the same extent as before their lands were allotted in 
severalty. It: is the settled rule of the judicial department of the 
government, in ascertaîning the relations of Indian tribes and their 
members to the nation, to follow the action of the législative and 
executive departments, to which the détermination of thèse ques- 
tions has been especiallv intrusted. U. S. v. Holliday, 3 Wall. 407, 
419, 18 L. Ed. 182 ; U. S. V. Earl (C. C.) 17 Fed. 75, 78. 

The question which has been discussed is a serions one, and it is 
not free from doubt. It has received investigation, study, and délib- 
ération. The foUowing authorities in addition to those which hâve 
already been cited hâve been read and carefuUy considered : In re 
Lelah-puc-ka-chee (D. C.) 98 Fed. 429, 433 ; U. S. v. Rickert (C. C.) 
106 Fed. 6; Smythe v. Henry (C. C.) 41 Fed. 705, 707; In re 
Coombs, 127 Mass. 278, 279; Beck v. Real Estate Co., 12 C. C. A. 
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497» <5s Fed. 34; Lemmon v. U. S., 45 .C. C. A. 518, 106 Fed. 650; 
U. S. V. Hurshman (D. C.) 53 Fed. 543; U. S. v. Logan (C. C.) 105 
Fed, 2^0. But the consid^eratiofls to which référence has now been 
made are persuasive that thé courts ought not to hold that congress 
has retiounced its' power to prohibit the traffic in intoxicating liquors 
with Indjans who hâve taken their allotments and patents under the 
act of 1887, but for whom the government still holds their lands in 
trust, until the législative department of the government gives more 
positivé indications of its intention so to do. The original condition 
of thèse Indians as wards of the government ; the original power of 
congress , to regulate commerce with them ; the settled policy and 
practice Of the nation to prohibit traffic with them in intoxicating 
liquors; the stipulation of the treaty of 1867 that the government 
would appoint an agent, whose duty ît has always been to suppress 
this trame ; the absence of any condition in the act of 1887 requiring 
allottees to surrender their tribal relation or tribal property ; the con- 
tinuing need of the suppression of the liquor traiïîc with them while 
the government holds their lands in trust for the individual Indians 
as well as while it held them in trust for the same Indians col- 
lectively ; the absence of auy express renunciation of its power by 
congress, and of âny treaty or act'of congress répugnant to its ré- 
tention and exercise ; the holding of both the législative and execu- 
tive departments that ît still exists, notwithstanding the allotments 
and patents undér the act of 1887 ; the uniform exercise of this au- 
thority and the continuing endeayor of thèse departments to sup- 
press this baleful traffic in spirituoiiS liquors with thèse Indians since 
their patents were issued as before, — compel the conclusion that con- 
gress has never renounced its powér tO regulate this commerce, and 
that the act of 1897 is neither unconstitutional nor inapplicable to the 
case at bar. Eells v. Ross, 12 Ç. C. A. 205, 64 Fed. 417 ; U. S. v. 
Logan (C. C.) 105 Fed. 240, 241. 

The judgment below must accordingly be affirmed, and it is so 
ordered. 



In re CgOW LOY. 

(Circuit Court, D, Maine. Beptember 2, 1901.) 

No. 188. 
i. AppBÀii— Pbactice. 

Mère appearance of an attorney and glvlng notice of an appeal does 
not constltute an appeal under the Chinese exclusion act of September 
13, 1888 (25 Stat 476) § 13, provldlng, wlthout polntlng ont the manner 
of appeal, that any' Ohinese person convicted before a commlssioner of 
a United States court may wlthln 10 days from such conviction appeal 
to the judge of the district court for the district 

& Habeas Cobpub. 

If the appeal under Chinese Exclusion Act Sept. 13, 1888 (25 Stat. 476) 
I 18, Is not to the district Judge as district Judge, but to the district 
court,' as clalmed by the petltioner, any irregnlaritles In the proceed- 
Ings cannot bê revlewed by habeas Corpus; but the remedy Is by ap- 
peal to the circuit court of appeals. U. S. r. Gee Lee, 50 Fed. 271, 1 
a C. A. 516, doubted. 
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Isaac W. Dyer, for the United States. 
John S. Richardson, for Chow Loy. 

PUTNAM, Circuit Judge. On a warrant issued in accordance 
with "An act to prohibit the coming of Chinese laborers to the United 
States," approved on September 13, 1888 (25 Stat. 476), the petitioner 
was brought before William M. Bradley, a United States commis- 
sioner within and for the district of Maine, as a Chinese laborer un- 
lawfully within the United States; and, after hearing, an order 
for his déportation was made by the commissioner on May 23, 
1901, and on May 24, 1901, a warrant was issued accordingly. On 
May 31, 1901, the following occurred, as is shown by the record of 
the commissioner, namely: "Levi Turner, Esq., appears and gives 
notice of appeal." Mr. Turner was employed in the matter as the 
attorney of the présent petitioner. On July 3d Mr. Turner with- 
drew his appearance, and on July iith the following occurs in the 
record of the commissioner, namely : "John S. Richardson, Esq., of 
Boston, ofifers to appear and prosecute appeal." So far as the record 
before us is concerned, nothing further was donc before the com- 
missioner with référence to the appeal, and no formai paper of ap- 
peal was filed. Thus the matter rested until, on Mr. Richardson's 
appearing on the iith day of July, the commissioner entered the 
appeal in the clerk's office of the district court for the district of 
Maine, and some time prior to the 30th day of July the matter was 
brought to the attention of the judge of tïie district court for that 
district. The précise day when it was thus brought to his attention 
is not stated. Subsequently, on a motion by the United States, the 
district judge, stating that he was of the opinion that the appeal was 
not presented within the proper time, and that the delay was not 
excusable, and was therefore to be construed as an abandonment of 
the appeal, ordered the case dismissed. This order was made on 
July 30, 1901. Throughout the proceedings the learned district judge 
assumed, and apparently held, that the matter was pending before 
him as a district judge, and not in the district court. Thereupon this 
pétition for a writ of habeas corpus was seasonably brought in this 
court, claiming that the petitioner had had no proper hearing on 
appeal, and that in conséquence thereof his détention by virtue of 
the warrant issued by the commissioner is unlawful. 

Section 13 of the act referred to provides that any Chinese person 
convicted before a "commissioner of a United States court" may, 
within 10 days from such conviction, "appeal to the judge of the dis- 
trict court for the district." The context shows that the Word "con- 
viction" hère refers to an order that the Chinese person in ques- 
tion shall be removed from the United States to the country whence 
he came, and that it does not refer to any "conviction," in the proper 
sensé of the word, of a criminal offense. Inasmuch as section 13 
provides that the warrant issued on the complaint, which the sec- 
tion authorizes, may be made "returnable before any justice, judge 
or commissioner of the United States court, or before any United 
States court," and for an appeal only in case the warrant is returned 
before a commissioner, it would seem to follow that the judge of the 
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district court acts on appeal in the same capacity as though the war- 
rant had been first returned before him. Moreover, as the provision 
with référence to the return of the warrant in the same section ex- 
pressly distinguishes between a judge of a United States court and a 
United States court, it would seem to follow, on just rules of con- 
struction,- that this distinction must run throughout the section. 
Nevertheless, in U. S. v. Gee Lee, 50 Fed. 271, 273, i C. C. A. 516, 
the cii'Cuit court of appeals for the Nirith circuit held that, so far as 
an appeal from the commissioner is concerned, the words "the judge 
of the district court for the district" are to be read the same as 
though the words "the judg«" were not there, and that the appeal 
is to thé court, so that an appeal lies to the circuif court of appeals 
from the judgment on the appeal from the commissioner. 

Looking, however, at the tacts which the record discloses, to which 
we hâve referred, it is not possible to say that any appeal from the 
commissioner was properly taken. The statute does not point out 
in what way the appeal shall be taken, or how it shall be brought to 
the attention of the judge of the district court, or to the court, as 
the case may be; but certainly the mère fact that an attorney ap- 
peared and gave notice of an appeal, nothing else occurring within 
the 10 dàys specified by section 13, cannot meet the purposes of the 
statute, and* the learned judge of the district court was right in dis- 
missing tlie case. 

Having regard, however, to the disposition of the courts in this 
circuit tb apply the rule stare decisis with référence to the décisions 
of the circuit courts of appeals of other circuits, we perhaps ought 
to follow the circuit court of appeals for the Ninth circuit in U. S. 
V. Gee Lee. , In that event the only remedy which the petitioner has 
is by an appeal to the circuit court of appeals for this circuit, be- 
cause a writ of habeas corpus cannot be made use of in regard to 
irregularitiés which are thus justiciable. In re Lennon, 166 U. 
S. 548, 552, 17 Sup. Ct. 658, 41 L. Ed. iiio; In re McKenzie, 180 
U. S. 530, 546, 21 Sup. Ct. 468, 45 L. Ed. 657. In either view the 
same resuit is reached. 

There will be an order that the pétition be dismissed 



Ex parte McMINN. 

(Circuit Court, N. D. Alabama, S. D. September 21, 1901.) 

Fbdbkal Courts— Habbab Cobpxis— Discrétion in Issuanck op Writ. 

A, fédéral court is vested with a discrétion In the issuance of the 
writ of habeas corpus for the discharge of a person confined under 
State àùthority, both before and after trial and judgment In the state 
court, in cases in which the act of the législature under which the state 
court is proceeding is challenged as In confllct with the fédéral consti- 
tution; and under ordinary circumstances, where the petitioner has a 
clear remedy in the state courts, whose décisions may be revlewed, If 
necessary, by the suprême court of the United States, he wlll be remitted 
to such remedy.i 

t Jurisdiction of fédéral courts, see note to In re Huse, 25 C. C. A. 4. 
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On Pétition for Writ of Habeas Corpus. 

Mr. Wilkerson and J. W. Davidson, for petitioner. 

SHElvBY, Circuit Judge (orally). The pétition in this case shows 
that the petitioner is confined in the insane hospital at Tuscaloosa, 
Ala. He is held under an order or judgment of the probate judge of 
Culhnan county, Ala., made under the Alabama law relating to in- 
sane persons. Code Ala. 1896, § 2553. It is alleged in the pétition 
that the section of the Alabama Code referred to is in conflict with 
the constitution of the United States, and especially with the four- 
teenth amendment. 

In the view I take of the case, it is unnecessary to consider the 
question as to the constitutionality of the statute. 

The first question to be considered is, is this a case in which a writ 
of habeas corpus should be allowed, even though the statute be un- 
constitutional ? There is a discrétion in the fédéral courts in the 
issuance of the writ of habeas corpus, both before and after trial and 
judgment in the state court, in cases in which the act of the législa- 
ture under which the state court is proceeding is challenged as in 
conflict with the fédéral constitution. The fédéral courts may, in 
their discrétion, refuse to grant the writ, and leave the petitioner to 
his remedy in the state courts. In this case the petitioner bas clearly 
a remedy to review the action of the probate court in other and 
higher state courts. 

Under the circumstances of the case, I hâve concluded to refuse 
to grant the writ, leaving it to the petitioner to pursue his remedy 
in the state court as he may be advised. I think this course is sus- 
tained by the décisions of the suprême court in Ex parte Royall, 
117 U. S. 241, 6 Sup. Ct. 734, 29 L. Ed. 868, and Ex parte Fonda, 
117 U. S. 516, 6 Sup. Ct. 848, 29 L. Ed. 994. In Ex parte Kieffer 
(C. C.) 40 Fed. 399, where the remedy by habeas corpus was allowed, 
there were considérations not involved.in this case. The case was 
of a character that the public, as well as the individual, were interest- 
ed in a speedy settlement, and it appeared that it could be more 
speedily settled in the fédéral court. If the petitioner reserves the 
fédéral question, after the suprême court of the state has passed upon 
it, he can then, if necessary, by proper proceedings, review the case 
in the suprême court of the United States. Wo Eee v. Hopkins, 118 
U. S. 356, 6 Sup. Ct. 1064, 30 E. Ed. 220. The pétition is denied. 



INTERNATIONAL SILVER CO. y. SIMEON h. & GEORGE H. ROGEES 

CO. et al. 

(Circuit Court, D. Connectlcut. August, 1901.) 

No. 1,068. 

1. Trade-Marks— Infrikgbmbtît— Pebi.iminart Injunction. 

The original firm of Rogers Bros., composed of three brothers, flrst 
established the business of manufacturlng silver-plated ware In this 
country by the electro-plate process, and their goods, with the name 
"Rogers Bros." stamped thereon, acquired a hlgh réputation. They 
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were sncceeded by différent corporations, each of whîeh acqulred the 
rlght t» use the name "Kogers" as a trade-mark, and contlnued to use 
the same stamped upon their -wares in varions forms, among which were 
"1847, Bogers Bros.," and "Rogers" preceded and followed by tlie figure 
of an anchor. In 1898 complainant acquired the property and business 
of ail sueh corporations, ineluding their trade-marks, which It has slnce 
used. In 1900 the défendant corporation was organlzed under the name 
"Slmeon L. & George H. Eogers Company," and commenced the manu- 
facture and sale of silver-plated ware upon which it stamped the name 
"Rogers" in dlfEerent forms, among others, "S. L. & G. H. Rogers Bros.," 
and "S. L. & G. H. Eogers Co.," the Initiais In each case and the "Co." 
being in the form of a monogram, which, owing to its small size, was 
not readily declpherable. Simeon L. and George H. Rogers, who to- 
gether owned about one-eighth of the stock issued, were sons of one 
of the original Rogers brothers, but neither had previously been engaged 
In the manufacture of plated ware, although one had been employed in 
the business as a workman for wages. The active managers of the 
corporation were men whose names dld not appear in its own name. 
Selâ, that the names "Eogers" and "Rogers Bros." constituted the sub- 
stantial and distinctive part of complainant's trade-marks, and that it 
was entitled to a prellminary Injunctlon restrainlng défendant from 
uslng them on its goods, with or wlthout a preceding or succeeding em- 
blem or symbol or Initiais, or In any manner which simulated complain- 
ant's trade-marks. 

t. 8amb— Ukpair Compbtition. 

Défendant also, in its advertising matter, and on its labels and wrap- 
pers, displayed the names of S. L. & G. H. Rogers, wlth the assertion 
that they were "the only real Rogers Bros.," and that the goods were 
"the real Rogers goods." .Helê, that such action was elearly for the 
purpose of impressing upon the public the belief that défendant was the 
manufacturing suecessor of the original flrm, and constituted unfair 
compétition, against. which complainant, as the actual suecessor to sueh 
business, was entitled to a prellminary In5unctlon; but that whether or 
not défendant should be enjoined from the use of its corporate name, 
as having been adopted solely for the purpose of creatlng unfair compé- 
tition, would not be determined until a final hearing.i 

In Equity. Suit to enjoin infringement of trade-marks and unfair 
compétition. On motion for preliminary injunction. 

Hiram R. Mills ano John P. Bartlett, for complainant. 
Jobn R. Buck and Charles L. Burdett, for défendants. 

SHIPMAN, Circuit Judge. This is a motion for a preliminary 
injunction Some of the historical facts in this case also existed in 
R. W. Rogers Co. v. Wm. Rogers Mfg. Co., and were stated in 17 
C. C. A. 576, 70 Fed. 1017, as follows: "About forty years ago, 
three brothers, by the name of Rogers, composed a firm in Connect- 
icut under the style of 'Rogers Bros.' This firm first applied the 
art of electro-plating to the manufacture of silver-plated ware in this 
country, and acquired by steadfast integrity a high réputation for the 
sterling quality of their ware, and the name of 'Rogers Bros.' 
stamped upon the back of the goods also obtained a widely extended 
réputation." A corporation called the "Wm. Rogers Manufactur- 
ing Company" was "the suecessor of the business established in 1865 
by William Rogers, one of thèse brothers, and was aîter 1872 enga- 

1 Unfair compétition in trade, see notes to Scheuer v. Muller, 20 C. C. A 
165; Lare v. Harper & Bros., 30 C. C. A. 3T6. 
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ged in manufacturing and selling silver-plated ware, and continued 
the trade-marks upon such grjods which its predecessor adopted in 
1866, viz. '1865, Wm. Rogers Mfg. Co.,' and 'Wm. Rogers & Son.' " 
It also used, from and after 1877, the foUowing mark: "[Fig- 
ure of Anchor] Rogers [Figure of Anchor]." "Two other cor- 
porations acquired from one or more of tliese brothers the right 
to use the name 'Rogers' also, and for a number of years last past 
the goods of thèse corporations, called in the speech of the, public, 
'Rogers goods,' hâve maintained a high character and a well-known 
réputation." One of thèse corporations was the Meriden Britan- 
nia Company, which adopted, in 1862, as a trade-mark, the foUow- 
ing: "1847, Rogers Bros." Another corporation, Rogers & Bro., 
established in Waterbury, Conn., used as a trade-mark "[Star] Rog- 
ers & Bro." In May, 1898, the complainant, called the "Interna- 
tional Silver Company," was formed, which bought or acquired the 
entire capital stock or properties of 14 silver-plating corporations, 
including the William Rogers Manufacturing Company, the Meri- 
den Britannia Company, and the Rogers & Bro., and obtained by 
purchase or assignment the ownership of ail their trade-marks, and 
now owns and controls the business of ail the original Rogers com- 
panies, with the good will and trade-marks of each. The manufac- 
ture of the same goods to which their trade-marks were applied is 
continued by the complainant, the trade-marks are applied, the 
trade-mark goods are advertised as aforetime, and the exclusive 
right to the use of thèse marks is in fact, and is considered to be, of 
great value. To the goods formerly manufactured by the corpora- 
tions not entitled to use the Rogers marks the trade-marks are not 
applied. In May, 1898, when the consolidation took place, the fac- 
tory of the WilUam Rogers Manufacturing Company was in Hart- 
ford. William H. Watrous was, and had been from 1879, its prési- 
dent and controlling manager, and was well known as a practical and 
skillful manufacturer; John McFadyen was, and had been for many 
years, its superintendent ; and Samuel McFadyen had been also for 
many years its treasurer and bookkeeper. Thèse officers were of 
known réputation and skill in their respective departments. The 
manufacturing business was continued in the same factory, and thèse 
gentlemen remained in the positions which they had formerly occu- 
pied until December 8, 1900, when the two McFadyens resigned. 
Watrous resigned as président and manager in January, 1901, and in 
March, 1901, resigned as a director of the complainant. On Octo- 
ber 3, 1900, a corporation with a nominal capital of $200,000 was 
organized in Maine under the name of "Rogers Bros. Mfg. Com- 
pany," to carry on, among other things, the silver-plating business. 
Simeon L. Rogers, George H. Rogers, John McFadyen, Samuel 
McFadyen, and Henry L. Cram, of Portland, Me., each subscribed 
for I share, and 1,995 shares remained unissued. On January 16, 
1901, the name was changed to "Simeon L. and George H. Rogers 
Company." It established a factory in Hartford, and silver-plated 
ware was first put upon the market about the last week of February, 
1901, and by May, 1901, it began to do a little business, which has 
gradually increased, and apparently has been vigorously pushed. 
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Simieoji L. Rogers and George H. Rogers were the sons of Sîmeon 
S.;Rpgers,,oiie of the three brothers who composed the original firm 
of Rogers Bros. George H. Rogers has, either as tenant or em- 
ployé, been a farmer and had no connection with the business of 
silver-plating until this company was formed. Simeon L. Rogers 
was born in 1844, and died July 21, 1901. At the termination of the 
Civil War he learned the business of burnishing, and for years work- 
ed in various silver-plating shops in New Britain, Waterbury, and 
Shelton as a maker of blanks for plating. From September, 1888, 
to September, 1900, he was pressman in the forge department of the 
Silver-Plate Cutlery Company in Shelton, was engaged in cutting 
out Steel knives and forks on the press upon an average compensa- 
tion of $2.50 per day. He was not a manufacturer, but was a work- 
man upon wages by the day or week. Mr. Watrous was a nephew of 
Simeon S. Rogers, and the two McFadyens are brothers of Mrs. 
Watrous. On July 21, 1901, Simeon L. Rogers and George H. 
Rogers each owned 49 shares of the capital stock of the défendant 
company, of the par value of $4,900. The two amounts are said to 
be "about one-eighth of the capital stock which has been subscribed 
for and issued up to" August 10, 1901. From February 20, 1901, 
to May 10, 1901, the silver-plated wares of the défendant were mark- 
ed as follows: "[Maltese Cross] Rogers [Maltese Cross]," 
"[Cross] Rogers Bros. [Cross]," "[Cross] S. L. & G. H. Rogers 
[Cross]." The cross was dropped, and from April 20, 1901, to May 
10, 1901, an acorn was substituted, and the goods were marked as 
follows: "[Acorn] Rogers [Acorn]," "[Acorn] Rogers Bros. 
[Acorn]." The acorn was then dropped, and from May 10, 1901, 
the goods hâve been stamped as follows, the letters "S. L. & G. H. 
Co." appearing in monogram: "S. L. & G. H. Rogers Bros.," "S. 
L. & G., H. Rogers Co." It will be remembered that the Meriden 
Britannia Company, and its successor, the complainant, hâve con- 
tinuously used "1847. Rogers Bros.," and that the William Rogers 
Manufacturing Company and its successor hâve continuously used 
"[Anchor] Rogers [Anchor]." The monograms of the défendant, 
when reduced to the size necessary for stamping them upon the back 
of a spoon or fork, are too small to be easily deciphered by a person 
with no previous knowledge of their meaning. Such a person sim- 
ply understands that they represent something, and consequently the 
name "Rogers" or "Roger Bros." is both the prominent and the 
legible imprint upon the article. I hâve mentioned only the trade- 
mark rights which appertained to thèse corporations, without recit- 
ing their history, or the history of the trade-mark rights of any other 
corporation. It is unnecessary to go more minutely into that part 
of the case, because the history of the various Rogers marks has 
been two or three times the subjeçt of careful analysis in the Connect- 
icut court of last resort. Britannia Co. v. Parker, 39 Conn. 450, 
12 Am. Rep. 401 ; Manufacturing Co. v. Simpson, 54 Conn. 527, 9 
Atl. 395 ; Rogers v. Rogers, ,53 Conn, 122, i Atl. 807, 5 Atl. 675, 55 
Am. Rep. 78. 

It can hardly be denied that the défendant has no right to the use 
of "Rogers Bros." or of "1847, Rogers Bros.," or of "[Anchor] Rog- 
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ers [Anchor]"; but it is saîd, "We hâve a right to the use of our 
whole name, and we prefix our initiais to 'Rogers Bros.' and to 
'Rogers/ and we add to 'Rogers' the letters 'Co.' " In point of fact, 
thèse préfixes and suffixes are obscure, and, to the ordinary ob- 
server, enigmatical. They actually convey no meaning. The 
marks simulate the marks of the complainant, and, under the guise 
of monograms, présent the appearance of the marks of the complain- 
ant. The motive for such simulation was the advantage to be gained 
by misleading the purchaser at retail to the belief that the articles so 
stamped are what the public calls "Rogers goods." Neither can the 
défendant corporation simulate the marks of the complainant by the 
use of the name "Rogers Bros.," or "Rogers" with or without a pre- 
ceding or succeeding emblem or symbol or initiais. Thèse names are 
the substantial and distinctive part of the trade-mark in the mind 
of the purchasing public. 

The bill is for the restraint or prévention of the infringement of 
trade-marks, and of unfair compétition in trade in connection there- 
with, and asks for a preliminary as well as permanent injunction 
against the use upon silver-plated ware of the mark "Rogers Bros.," 
whether alone or accompanied by a symbol or monogram, and against 
the use of a mark consisting of the word "Rogers," either alone or 
preceded or followed by some symbol or monogram ; in other words, 
the bill asks for an injunction against the simulation of the complain- 
ant's trade-marks upon silver ware, and asks for a like injunction 
against the use of the corporate name "Simeon L. & George H. 
Rogers Co." in connection with the business of manufacturing and 
selling silver-plated ware, upon the ground that the adoption of this 
corporate name was a fraudulent attempt to gain the benefît of the 
manufacturing réputation of the corporations known as the original 
"Rogers" companies. There is no adéquate reason why a preliminary 
injunction should not issue as prayed for against the simulation of 
the complainant's marks upon silver ware, especially against the use 
of the marks heretofore used ; and the simulation is sufficiently com- 
plète when "Rogers Bros." or "Rogers" is plainly presented, either 
alone or accompanied by some symbol or erablem or hieroglyphical 
device. 

A preliminary injunction against the use of the défendants' cor- 
porate name remains to be considered. The charge is that the in- 
dividual défendants conspired to create a corporation which should 
hâve a pretended color of right to use the name "Rogers" for the 
purpose of deceiving the public into the belief that the promoters of 
the corporation were the manufacturing successors of the original 
Rogers Bros., and thus to create, by means of the déception, an un- 
fair and tricky compétition in trade with the complainant. The his- 
tory of the corporation, which the individual défendants, with the 
exception of Watrous, formed, is relied upon to support the charge. 
Watrous is not a stockholder in the défendant corporation. He is 
its adviser, and its advocate before the public. The circular of March 
19, 1901, which oiïered to the public "real Rogers goods," was signed 
"The Simeon L,. and George H. Rogers Co., by W. H. Watrous"; 
but, as he is not pecuniarily interested in the new corporation, his 
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connection with it need not be commented upon. That the name of 
thë Corporation was selected solely for the benefit which would ac- 
crue from the name of "Rogers," and not for the benefit which would 
accrue from the services or réputation of Simeon L,. or George H. 
Rogers as silver platers, is manifest. George H. Rogers was a farmer 
as tenant or employé. Simeon L. had been a workman in silver- 
plating factories, had the réputation which other workmen of mature 
years ordinarily hâve, but he brOught no peculiar éléments of suc- 
cess to the new business except the déclaration that he was the son 
of one of the original members of Rogers Bros. The McFadyens 
had an acquired and deserv€ll réputation in the silver-plating busi- 
ness, atid were to be the active managers of the corporation, but 
their name did not appear. On tbe ciontrary, in advertisements and 
upon labels or upon wrappings the names of Simeon L. Rogers 
and George H. Rogers are displayed, with the assertion that they are 
"the, only real Rogers Bros." in the business. The advertisements 
speaic of them as "the real Rogers," and say that thé goods of the 
défendant corporation are "the real Rogers goods." The défend- 
ants say in one of their afifîdavits that the object of thèse ad- 
vertisements was to counteract similar assertions in the advertise- 
ments of C. Rogers & Bros., of Meriden, who are not descendants 
of the original Rogers firm, but who, having been silvçr-plate manu- 
facturers, thereafter, some years ago, went into the business of plat- 
ing flat warë, and are competitors of the complainant, as they were 
of its predecessors. C. Rogers & Bros, had issued advertisements 
containing pictures and assertions that they are the only living Rogers 
Bros, making silver-plated ware. This reason for the action of the 
défendant corporation existed, but it had also a broader motive, 
which was to impress upon the public the belief that its business is a 
continuation of the character and the business of the original firm, 
and of gaining thereby an advantage over those who are the rightful 
successors in the same business. This practice shows the unjustifi- 
able use which the corporation is attempting to make of the position 
of the two sons of Simeon S. Rogers in its business, and thèse as- 
sertions should be restrained by injunction. 

The défendant corporation has been careful to assert that it was 
not in the trust, and that it had no connection with any other Rogers 
Company or trade-marks. The two arguments which it has pre- 
sented for the favor of the public hâve been that it was a Rogers 
Company, and was not in the trust, and, so far as it has asserted 
that its goods were not those of any other company, but were made 
by itself, its statements are worthy of commendation. If this case 
was at final hearing upon precisely the same évidence that is now 
presented, the history of the corporation would strongly tend to the 
conclusion that its name bad been selected unnecessarily for the pur- 
pose of unfair compétition, but I ,am unwilling, by a preliminary in- 
junction, to forthwith restrain the corporation from any use of its 
corporate name, to which it may be considered to hâve had a color 
of right by reason of the fact that Simeon L. Rogers was a work- 
man in silver plate. I prefer that the question of an entire change of 
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name should be left until the test of cross-examination shall hâve 
been applied to statements made in afifîdavits. Let a preliminary 
injunction issue as heretofore directed in the opinion. 



WILLIAMS V. SMYTHB et al. 

(Circuit Court, M. D. Pennsylvanla. September 25, 1901.) 

No. 4. 

OoPTRiGHT — Injunction against Inpbingement — Incorpoeation of Piratkd 
wiTH Original Mattbr. 

Where It Is clearly apparent from inspection tàat in a city dlrectory 
complled for publication by défendant matter has in numerous instances 
been pirated from a copyrighted dlrectory published by complalnant for 
a preceding year, complalnant Is entitled to an Injunction restraining the 
publication of defendant's dlrectory as a whole, although portions of It 
appear to be free from the charge of plracy, unless défendant can eliml- 
nate the portions whlch he has unlawfully appropriated. 

Rule for a Preliminary Injunction. Sur bill in equity to restrain 
violation of copyright. 

The affidavlts showed that the plaintiff, Catharlne A. Williams, was the 
owner of a copyrighted dlrectory of the clty of Scranton for the year 
1900, and that the défendant W. L. Smythe had complled, aud was about to 
Issue, a dlrectory of the same for the year 1901. The blU chargea that the 
one had in large part been pirated from the other, In violation of the copy- 
right, and prayed that Its publication be enjolned. 

H. M. Hannah and H. C. Reynolds, for plaintiff. 
C. H. Soper, for défendants. 

ARCHBALD, District Judge. In the compilation of his dlrect- 
ory the défendant has unquestionably donc considérable independent 
work, as an examination of the book abundantly shows. Not one 
of the 441 pages which contain the alphabetic list of résidents of the 
city, and make up the largest and most important part of the dlrect- 
ory, but shows a material différence from the corresponding page 
of that of the plaintifif. Names are added and omitted, and correc- 
tions made, some of which, to my own knowledge, are mistakes, 
but ail of which go to establish to my satisfaction that as to this 
part of the publication the défendant has practically compiled it, 
as he déclares, from original sources, and that so far the charge 
of piracy is not made out. It is true that in the affidavits in support 
of the motion the plaintiff has pointed out a few errors which hâve 
been evidently carried forward from the one dlrectory to the other, 
and in gênerai terms allèges, but fails to specify, a number more. 
But I am not prepared to hâve this overcome the manifest proof of 
independent work to which I hâve alluded, sustained, as it is, by the 
évidence produced by the défendant of the means employed to gather 
the information on which this part of his dlrectory is based. 

Unfortunately, however, the same cannot be said as to other parts 

of it. In what is known as the "Business Directory," pages 442 to 

448, inclusive, while not a little new material has been introduced, 

yet so many glaring mistakes which appear in the plaintiff's direct- 

110 F.— 61 
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ory are found in exactly the same shape and connection in that of 
the défendant, I am forced to the conclusion that much of the one 
has been appropriated and incorporated bodily into the other, in 
violation of the copyright by which it is protected. A few examples 
will suffice. Thus under the head of "Lawyers," "Clark W. Bliss" 
is given in both as "Charles W. Bliss"; "R. Louis Grambs" as "P. 
Louis Grambo"; "M. F. Sando" as "M. F. Sands"; "John F. 
Murphy" as "John T. Murphy." Under the head of "Physicians," 
"Daniel H. Jenkins" appears as "David H. Jenkins." Under "Méat 
Markets," "Frank M. Aylesworth, 223 Wyoming avenue," is given, 
when the fact is that he has long since gone out of that business ; 
and under the head of "Insurance Agents" we find "William Hodby, 
807 Mears Bldg.," although he has not been at that office since 
February last, and is said to hâve removed from the city. There 
are a large number of other instances in which either the parties 
hâve changed their offices or places of business, or are no longer 
résidents of the city, and yet are accredited just as they stand for 
the year 1900 in the directory issued by the plaintifï at that time. 
In like manner, in the introduction, pages i. to xlvi., where the sev- 
eral associations and corporations of the city are grouped together, 
changes in the officers and organizations which hâve occurred in 
the last year are not noted, but on the contrary a long list of those 
which hâve gone out of existence are continued on in the defend- 
ant's directory the same as in the plaintifï's, while in some which 
«till exist the officers and addresses, although materially changed, 
are found exactly as if they had been copied from the one into the 
other. Thèse are mistakes which would not hâve occurred if the 
défendant had gone to original sources for his information, and no 
Explanation has been attempted with regard to them. AU we hâve 
to counteract their effect is the évidence of some additional original 
work hère, as in the main part of the directory, and the proof af- 
forded by the defendant's âffidavits, such as it is, as to the inde- 
pendent manner in which the directory was gotten up. This is not 
sufficient, however, to overcome the inference, which I consider ir- 
résistible from the appearance of this matter in the defendant's di- 
rectory, that he has been guilty of abstracting and using, as the basis 
of thèse parts of it (however interfused with other matter), more 
or less of the plaintifif's copyrighted directory of last year, which he 
had no right to do. 

•The law upon the subject is plain. As said in Kelly v. Morris, 
L. R. I Eq. 697, in the case of a dictionary, map, guidebook or di- 
rectory, although there are certain common objects of informa- 
tion, which must, if described correctly, be described in the same 
words, a subséquent compiler is bound to set about doing for him- 
'ielf what the first compiler has done, where his work has been 
coipyrighted ; or, in other words, he must go to original sources 
for his information, and cannot appropriate that gathered together 
by his predecessor. To the same effect are Morris v. Ashbee, L. ^. 
7 Eq. 34 ; Morris v. Wright, L. R. S Ch. App. '279 ; Publishing Co. 
V. Keller (C. C.) 30 Fed. 772 ; 7 Am. & Eng. Enc. Law (2d Ed.) p. 
578. On the strength of thèse authorities and the proofs to which 
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I have alluded, I am compelled to hold that the défendant has no 
right to issue his directory in its présent form ; and this applies to 
the whole publication, At the same time, I am satisfied that there 
are parts of it which are free from the charge of piracy, although I 
cannot now separate them. As it stands, the book must go out, or 
be suppressed for the présent as a whole. If, however, the défend- 
ant can sever that which is not open to the charge of piracy from 
that which is, or can in any way eliminate the matter which he has 
appropriated, he may, upon a proper showing, be entitled to a 
modification of the présent order, so as to allow him to publish the 
rest of his work. Lewis v. Fullarton, 2 Beav. 6. 

Let a preliminary injunction issue, as prayed for, to continue in 
efïect until the next session of the circuit court for this district. Rev. 
St. § 719. 



GENEBAL BLBOTRIO CO. T. WINSTED GAS CO, 

(Circuit Court, D, Conneeticut. September 24, 1901.) 

No. 916. 

Patents— Infringkment—Elkctkic Gbnerators. 

The Eickemeyer patent, No. 342,504, for a magneto-electrlc and electro- 
magnetlc machine, covers a unlpolar or homopolar maclilne for generat- 
Ing a continuons current, wliicli is an Improvement on such machines In 
the prior art, but has never been practically useful; and the patent, 
while valid, is not entitled to a broad construction, to shut ont other 
practical improvements in machines for producing alternating current». 
Claim 7 construed, and held not Infrlnged. 

In Equity. Suit for infringement of patent. On final hearing. 
Kerr, Page & Cooper and Frederick P. Fish, for complainant. 
C. E. ifitchell and H. B. Brownell (Mitchell, Bartlett & Brownell), 
for défendant. 

TOWNSEND, District Judge. Suit for infringement of patent 
No. 342,504, applied for on November 8, 1882, and granted on May 
25, 1886, to Rudolph Eickemeyer, for a magneto-electric and electro- 
magnetic machine. The défendant is a mère user of a single ma- 
chine. The real défendant is the Stanley Electric Manufacturing 
Company, of Pittsfield, Mass., which appears to be an entirely re- 
sponsible party, and is engaged in the extensive manufacture of the 
alleged infringing machine ; and no spécial reason is shown why this 
spécial user, instead of the manufacturer, has been sued. 

The patent in suit relates to unipolar or homopolar machines, so 
called. A unipolar or homopolar machine is one in which currents 
are generated continuously in the windings in one direction. It is a 
machine in which the lines of force are eut in one direction only, as 
distinguished from alternating current machines, in which the lines 
of force are eut in alternately opposite directions, and which require 
the use of commutators to straighten out the current. The pat- 
entee's object was to produce a practical, commutatorless, continuous 
current machine. He states that hitherto "it has been necessary to 
use a device called a commutator," and that "there are many disad- 
vantages attending the use of * * * such commutator," which do 
not arise in an apparatus in which the current "is induced in one di- 
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rection"; and he says: "The object of my invention îs to obtain 
such à machine." He further states that, while such machines "hâve 
hîtherto been devised by which a feeble continuons current can be 
developed, * * * so far as I am aware, no machine has been de- 
vised for practical purposes in the arts in which is embodied" his sug- 
gested mode of opération. 

Perhaps the best example of the prior unipolar art, recognized by 
Eickemeyer as above, wàs the Siemens British patent, No. 3,134 of 
1878, for unipolar generators. The Siemens illustrative drawing, 
introduced by défendant, shows an inner pôle. A, surrounded by a 
revolving copper shell, b, and outside of this a cylindrical iron shell, 
A', the function of which was to concentrate the force and redtice 
the résistance of the magnetic circuit. The current passes up from 
the positive pôle through the copper shell, and down through an 
external conductor to the négative terminal, thus making a complète 
magnetic circuit. This external shell did not completely inclose the 
exciting coils of the fîeld magnet, and the magnetic circuit was ir- 
regular. This machine and the publications relating to it showed the 
principle of Connecting a plurality of armature conductors in a séries 
in a single unipolar machine. Eickemeyer improved this construc- 
tion by completely housing the exciting coils within the magnetic 
shells, thus preventing leakage, and by suppressing the outside re- 
turn path, ànd placing his cylindrical conductors in a single annular 
magnetic field. The patentée further says (page l, Unes 63-74, of 
the patent) : 

"A characterlstlc feature of machines embodying my Invention Is thë 
organizatlçn, wlth a magbet affordlng an annular field of force, of an arma- 
ture which embodles two or more separate conductors, each o( which, dur- 
Ing Its movement within said fleld of force, opérâtes as an independent élé- 
ment, and Is traversed by an électric current always In the same direction; 
and I hâve so organized said Independent conducting éléments that any two 
or more of them can be coupled In linear séries." 

The essence of Eickemeyer's improvement, thus described, con- 
sisted in taking the old unipolar, commutatorless, continuons cur- 
rent machine, and so coupling a number of separate and insulated 
conductors in linear séries, constituting an armature by outside wires, 
as to increase the power of the current and get a higher continuons 
potential, varying according to the number of éléments. He ar- 
ranged two opposite cylindrical pôles concentrically, so that the Unes 
of magnetic force would flow from the outer to the inner pôle, and be 
evenly distributed throughout the annular space between the two 
pôles. Then he rotated a séries of independent bars or conductors 
parallel to the axes of said cylinders, so as to always eut said lines 
of force in the same relative direction and generate a continuous 
current in one direction ; hé then added ail the electro-motive forces 
together by coupling them together in linear séries ; that is, by 
Connecting the positive terminal of one pôle to the négative terminal 
of another, by the use of sliding contact rings and intermediate sta- 
tionary external conductors. Counsel correctly says : 

"In ail of the machines devised by the patentée and elalmed by hlm as of 
his own invention, the indueed or armature circuit is made up of a séries 
of independent bars or conductors, disposed in such a manner as to eut the 
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Unes of the magnetic field of force always In the same relative direction; 
and thèse are coupled together In linear séries by means of sliding contact 
rings and intermediate, statlonary, external conductors. • * * A mo- 
ment's considération of the conditions which are présent in the machine in 
question will sufflce to show the purpose and resuit of this arrangement. 
Ail of the internai bars or sections of conductor, being parallel to the axis 
of rotation of the armature, generate currents in the same direction. To 
superimpose the currents In any two bars, therefore, so that their electro- 
motive forces may be added to one another, the positive terminal of the one 
must be connected to the négative terminal of the otlier; but, as ail of the 
terminais at one end of the armature are positive and at the other négative; 
this can be accomplished only by the use of stationary paths exterior to the 
magnetie field of force, and vrith vchich the Independent Internai conductors 
are maintained In electrical connection through Connecting rings and rubbing 
contacts." 

Eickemeyer illustrâtes various forms of his alleged invention by 
some 42 figures, and (on page 6, Unes 115-125, of patent) refers to the 
spécial feature claimed to be appropriated by défendant as follows : 

"It will be observed that, in many of the machines illustrated, the excitlng 
hélix or hélices are inclosed within a mass of magnetie métal, which is 
chambered and which surrounds the armature, and that each hélix is con- 
centrie with the axis of the armature, and that thèse parts, thus organized, 
involve a novel feature, which I deem of value, in that the magnetie currents 
or forces are thereby practically restricted to the interlor portions of the 
machine." 

Complainant's counsel describes this construction and its ad- 
vantages as follows : 

"The partlcular feature exhibited by many of the forms of generator illus- 
trated in the patent, and to which spécial attention is directed by the para- 
graph on page 6, lines 115 to 124, quoted above, will be seen to involve exte- 
rior and interlor cylindrical magnetie éléments, between which are the con- 
volutions of the conductor or coils which impart magnetism unvarying in 
direction to both. The exterior élément is the inelosing frame or shell of 
the machine. The iiiterior élément serves to complète the magnetie circuit, 
and thus to maintain a région of very intense magnetie force, within the In- 
fluence of which are the armature or current-generating coils. The advantage 
which is attributed to this arrangement by the patent is stated to lie In the 
fact that 'the magnetie currents or forces are practically restricted to the 
interlor portions of the machine.' This practical restriction of the magnetie 
currents or forces to the interlor parts of the machine, by the inclosure 
of the concentric exciting hélix or hélices within a mass of magnetie métal 
which surrounds the armature, results in important advantages (obvious to 
the electrician) in the opération of the machine, such as the practical c6n- 
stancy of the magnetie flux throughout the magnetie circuit of the machine, 
thereby preventing mechanical thumping and waste of energy in heating, 
the magnetizing of the machine with a much less expenditure of energy and 
a conséquent réduction of expense, and great magnetie power with a mini- 
mum of material. A magnetie shell, IncWsing a hélix concentrically sur- 
rounding the armature, as shown and described in the patent, afCords the 
Khortest possible circuit for the Unes of force enveloping the magnetizing 
conductors; the whole annular cross section being available for the purpose. 
There is a minimum résistance to the passage of the lines of force for two 
reasons: First, the path is shorter; and, second, Its total cross section is 
relatively great, even with a shell of but moderate thicliness. Moreover, 
the exterior shell alïords the machine a désirable protection against mechan- 
ical injuries. In addition to the above, this partlcular arrangement in which 
'the excitlng hélix or hélices are inclosed within a mass of magnetie métal, 
which is chambered and which surrounds the armature,' each hélix being 
'concentric with the axis of the armature,' lends itself very readily to the 
construction of machines having any number of pôles, wlthout increasing 
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the number of fleld coils, as was necessary In other types of machines. In 
other words, thls arrangement is pecullarly useful, not only in continuons 
current dynamos, but also in those alternating current maclilnes in wlilch 
the magnetic polarlty o£ the rotating and statlonary éléments, respectively, 
is not revérsed In the opération of the machine and not subject to violent 
fluctuations." 

The only claim referring to this feature, involved in this suit, is 
the seventh, which îs as follows : 

"(7) In a magneto-eleetrlc or electro-magnetlc machine, the combination, 
substantially as hereinbefore described, of a revolving armature, an inclosing 
magnetic shell, and one or more exclting hélices housed within said shell 
and arrangea concentrically wlth the axis of the armature." 

Eickemeyer's construction was an improvement upon the construc- 
tions of the homopolar machines of the prior art, and involved inven- 
tion. It does not appear that any such machine as is described in the 
patent has ever been manufactured or would hâve any practical value ; 
but such a machine would produce a limited current, and would be 
capable of practical application, except for the fact that the ordinary 
machines in the art are vastly superior. The complainant's position 
is that: 

"Elckemeyer was the flrst to devise and to apply to magneto-eleetrlc or 
dynamo-electric machines the, feature of construction which involves an in- 
ner rotating cylinder, an outer inclosing magnetic shell, and a concentric 
exciting hélix housed within the shell and iinparting magnetism of one 
polarity to the core and another to the shell; and this feature is one of great 
practical value and importance In ail machines of that class to which both the 
Elcliemeyer and the Stanley generator belong, and in which a constant polar 
relation between the statlonary and the rotary éléments is an essential pre- 
requlsite." 

The defendant's machine is "an inductor dynamo, namely, a ma- 
chine in which ail windings are stationary; the alternating current 
being produced by rotating magnetized iron masses in front of the 
armature coils, and does not require any collecter, rings or brushes." 
Défendant thus describes and distinguishes his apparatus : 

"The defendant's machine is a recognized standard machine of the alter- 
nating current generator of the 'Inductor' type, in which, as contrasted wlth 
a rotating armature, carried by an 'Inner pôle,' about which the uniform or 
annular field exlsts, there Is only a rotating fleld magnet core provlded at 
each end wlth a plurality of pôles, energized by a stationary exciting coil 
surrounding Its center, and acting to vary the flux In a stationary armature, 
çonsisting of a stationary induced System Imbedded in stationary iron f rame, 
which magnetically connects the pôles of the revolving field magnet core. 
In this generator, ail the electrlcal conductors are statlonary, a condition 
which is impossible in a machine of the 'unipolar' type. A reversai of de- 
fendant's machine would consist in making the inner fleld magnet core sta- 
tionary and revolving the outer armature. That mère reversai would not 
consist in transferrlng the armature coils to the inner portion, with or with- 
out other changes, Is demonstrated by the fact that the transfer of the Elcke- 
meyer armature coils from the moving part to the stationary part would 
make that machine Incapable of generating any current at ail. An inductor 
System demands an irregular magnetic field, produclng variations in flux. 
The unipolar System demands a regular, or, as Elckemeyer puts it, 'annular' 
(page 1, Une 58), magnetic field, produclng no variation of flux in any part of 
the machine. The two classes of machine demand différent éléments and 
différent comblnations of éléments and différent methods of opération." 
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The issue is on the question of infringement. One of the éléments 
of the seventh claim is a "revolving armature." What, then, is the 
définition of the term "armature," as used in this claim? Défend- 
ant dénies that he uses a revolving armature. In the Eickemeyer 
construction, the inner iron core is surrounded by copper conductors 
which revolve. In the defendant's machine, thèse conductors are 
stationary. Defendant's counsel contends that by "armature" is in- 
tended thèse conductors. He says : 

"Our position is that the gist of the armature Is the copper conductors, 
which revolve In the Eickemeyer machine and generate the current which 
is sent into the external circuit. In every one of the machines shown and 
described, the copper élément, which constitutes the electric conducting por- 
tion of the revolving device, rotâtes. The iron élément, however, which 
supports the rotating armature, sometimes revolves, as in Fig. 23, and some- 
times does not revolve, as in Fig. 22. It is material that the copper conductor 
should revolve. It is immaterial whether the iron, within the copper con- 
ductors eonstituting the armature, should revolve. Indeed, Eickemeyer no- 
where speaks of the Internai iron as being the armature or as being a part- 
of the armature. He always calls it. If I am right, either a magnet pôle or 
a magnet" 

Complainant's position is as follows : 

"In every form of machine shown in the Eickemeyer patent, and In every 
eonceivable embodiment of the Invention which involves an outer shell, 
there is shown, and there must be presented, an inner core. Its absence 
would be fatal. In that it would leave no magnetle circuit such as an opera- 
tlve machine demands. The invention of claim 7, In order to be realized in 
any eonceivable form, must include a magnetic core; and it is equally essen- 
tial that this core be surrounded by the exciting hélix or hélices. The 
relations or positions of the armature conductors to the exciting hélix or 
hélices are largely Immaterial. It is not at ail necessary that they hâve 
their axes concentric with that of the hélix or hélices, but it is necessary 
that the core and the hélix be concentric. Tlnless claim 7, therefore, includes 
by the term 'armature,' and unless Unes 115 et seq., on page 6, are intended 
to describe as the 'armature,' the iron core with which the armature con- 
ductors are shown as associated, the said paragraph and the seventh claim 
are meaningless. By no other eonceivable arrangement or device than the 
shell and core could the Unes of force be practically restricted to the interior 
of the machine." 

Complainant's contention is, in substance, that the term "arma- 
ture" in the claim should be construed to mean the inner part which 
revolves, whether the copper conductors revolve with it or not. 
That the patentée would hâve so stated his claim as to hâve made 
it applicable to an alternating current machine, if he had foreseen this 
litigation, is probable. That by "revolving armature" he in fact 
meant "revolving conductors" seems reasonably clear. One in- 
stance of itsTise is: 

"The armature consists of Insulated conductor bars, b (see Fig. 34), imbed- 
ded in a cylindrical shell of hard rubber (see Fig. 36), which has grooves to 
reçoive the conductor bars, and is rigidly secured to the inner rotating mag- 
net, A." 

In several other places in the spécifications he distinguishes be- 
tween the armature and the inner magnet, which, in most of his con- 
structions, rotâtes with it. From the évidence it also appears that 
this use of the word "armature" to describe the conductors accords 
with the prevailing usage at the date of the apphcation for the pat- 
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ent. If Eickemeyer's real invention, as his counsel insists, is equally 
valuable in a machine in which the conductors are stationary, — an 
alternating current machine, — ^then his invention is broader than his 
daim. It may not be necessary that he should hâve foreseen ail the 
uses to which the invention may be applied, but it is necessary that 
the claim should not be so worded as to exclude them. Even if by 
the term "armature" Eickemeyer meant the rotating élément com- 
prising the iron core, as contended by complainant, his language so 
repeatedly contradicts his meaning that this court would not be jus- 
tified in adopting such alleged meaning. In fact, it is immaterial 
whether the iron core rotâtes or not. The violence of the strained 
construction contended for by counsel for complainant is suggested 
in the argument in support of Its interprétation, — that, inasmuch as 
the application was pending for five years, the court might "assume 
that it was amended by some man other than the patentée, who used 
différent forms of expression, and did not use them in the same sensé 
as Eickemeyer." Even if such a violent assumption might justify 
a decree in favor of any patent, it ought not to be invoked to broaden 
a mère unpractical improvement in one limited branch of an art to 
cover a practical development in another branch of such art. 

Furthermore, even if the words "revolving iron core" were sub- 
stituted for "revolving armature" in the claim, the constructions and 
opération of the machines diflfer so widely that defendant's machines 
could not be held to infringe. In Eickemeyer's there is no variation 
of the continuons magnetic flux. In defendant's there is a constant 
variation and pulsation which is essential to its opération. If the 
armature coils of défendant were to be changed to the revolving part, 
as in Eickemeyer's, the machine would be inoperative. If, in Eicke- 
meyer's, the armature coils were attached to the stationary part, as 
in defendant's, it would be inoperative. The requirement, in Eicke- 
mey^'s, that each linear conductor should be connected to the other 
by an outside current, would make it practically inoperative, if the 
armature were stationary. The improvement is so narrow that it is 
doubtful whether it should in any case be extended to cover a re- 
versai of opérations ; but, even if it could be so extended, it cannot 
embrace the defendant's construction, because the patented machine 
could not itself be so reversed in opération as to make an operative 
machine. The patent in suit covers a mère impracticable improve- 
ment upon the prior continuous current unipolar art. The defend- 
ant's construction embodies a practical improvement in a distinct 
alternating current inductor art. 

Thèse conclusions dispense with the necessity of discussing de- 
fendant's contention that the serions leakages essential to the opér- 
ation of its machine, by reason of its différent construction, show 
that défendant does not use the functionally inclosing magnetic shell, 
whereby "the magnetic currents or forces are practically restricted 
to the interior portions of the machine," and a uniform field is se- 
cured, and that the sole fimction of defendant's iron frame is to 
render the field less uniform and to support the armature. For 20 
years the courts hâve been struggling to so develop the patent law 
as to protect the rights of the contracting parties, and to give full 
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meanîng to the promise împlied in the constitutîonal grant, "to pro- 
mote the progress of useful arts, by securing to inventors the ex- 
clusive right to their discoveries." For the protection of the in- 
ventor, they hâve differentiated him from the mechanic. They hâve 
extended the scope of patentable inventions. We must not forget, 
however, that the foundation of the duty to the patentée or the pub- 
lic is "to promote the progress of useful arts." When, therefore, an 
inventor, claiming only to be a mère improver upon an art previ- 
ously confessedly impracticable, is admitted to the race by a patent 
granted on a theoretical utility, but finds no practical method to sur- 
mount the obstacle, or break down the barriers which hâve closed 
the way to his predecessors, while his machine may still keep its 
place in the chosen path, yet, having no inhérent capacity for for- 
ward movement, the inventor will not be permitted to drag it across 
the whole road open to the world of invention, and pervert the pur- 
poses of his admission to promote, by obstructions to prevent, the 
progress of the useful arts. "A construction which would permit 
such a course would operate rather to discourage than to promote 
inventive talent." Deering v. Winona Harvester Works, 155 U. S. 
286. And, while an inventor may not be improved out of his inven- 
tion, yet he may be altered out of a mère improvement patent by a 
construction differing in means, object, and resuit. 
Let the bill be dismissed. 



BALLOU v. POTTER et al. 

(Carcult Court, D. Eljode Island. September 24. 1901.) 

No. 2,549. 

Patents— Invention— Pkocess por Makino Safett Pinb. 

The Ballou patent, No. 380,380, for an improved process of manufac- 
turing safety pins, which in substance consista in the use of a cold- 
swaging machine to form and temper the pin and catch, la void because 
what is therein described does not eonstitute a patentable process, and 
the description is not such as would enable a person skilled in the art 
to use the same without extended and original experiment, it appearlng 
that pins cannot be successfuUy made by the method described, except 
from a spécial alloy, and by using specially constructed dies In the 
Bwaglng machine, neither of which are mentioned In the patent. 

In Equity. Suit for infringement of patent. On final hearing. 

Warren R. Perce, for complainant. 
Charles A. Wilson, for respondents. 

BROWN, District Judge. This suit is for infringement of letters 
patent No. 380,380, dated April 3, 1888, to Barton A. Ballou, for an 
improvement in the process of manufacturing safety pins. The dé- 
fense is the invalidity of the patent, infringement being conce.ded if 
the patent is valid. The spécification states that the invention "re- 
lates to that class of pins commonly called 'safety pins,' in which the 
pin point is protected by the catch receiving it ; and it consists of a 
séries of opérations, as hereinafter specified, by which the wire blank 
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is formed wîth a central broad body and one end of the wire îs 
swaged tb, form a pin catch, and the other end is reduced, elongated, 
tempered, and pointed by compressing dies to form a pin tongue, 
after which said ends are bent so as to engage with each other." 
Also : "It has been common hitherto to form the tongues of broad- 
backed safety pins by hammering,.but such process has a tendency 
to make the pin tongue brittle. By cold-swaging the pin tongue, as 
above described, it is not only shaped and pointed, but receives that 
hardness and temper which are necessary, without wasting the ma- 
terial, as when the stock is filed, or destroying the fîbre of the métal, 
as when the stock is hammered." The claim is as follows : "The 
improved process of manufacturing safety pins herein described, con- 
sisting in forming the central portion of the wire blank into a bodied 
portion, a, by a die and plunger, swaging one end of the wire to give 
it a longitudinal groove, reducing, elongating, tempering, and point- 
ing the opposite end of the wire by cold-swaging by suitable dies, 
and bending the ends so as to make them engageable with each 
other, substantially as specifîed." The patent states also that the 
end of the blank from which the pin is formed is "reduced and 
elongated by compression in any suitable machine, for which purpose 
I use the needle swaging machine described in letters patent of the 
United States No. 268,874. By this machine the wire end, c, is sub- 
jected to the process known as 'cold-swaging,' whereby it is length- 
ened out and tempered to form the pin tongue." This cold-swaging 
machine, known as the "Torrington machine," is also used in forming 
the other end of the blank into a pin catch. The défendant contends 
that the patent discloses no patentable invention, and no process, but 
merely familiar mechanical opérations, not patentable under a pro- 
cess claim; and relies upon Iron Works v. Medart, 158 U. S. 68, 15 
Sup. Ct. 745, 39 L. Ed. 899. To avoid this décision, the complainant 
contends that the "tempering" of métal is a process, and that the use 
of the word "tempering" in the claim indicates the ground upon 
which the patent should be supported. The only "tempering" re- 
ferred to in the patent is that produced by the action of the cold- 
swaging machine. It seèms apparent that there is no relation be- 
tween the manner of forming the rest of the blank and the "temper- 
ing" eflfect of the cold-swaging machine. Whether the central por- 
tion of the blank is formed by a die and plunger, as specifîed in the 
claim, or by roUing, or by the hand hammer, is immaterial. The pat- 
ent, then, is, in substance, for the use of a cold-swaging machine to 
form and temper the pin and catch of a safety pin. As the patent 
concèdes that it is old to form the tongues of broad-backed safety 
pins by hammering, but says that this has a tendency to make the 
pin tongue brittle, and as condensation and compression of métal by 
a hammer to some extent affects the temper and elasticity of the pin, 
it would appear that the improvement effected in the Ballou safety- 
pin tongue was due simply to the superior manner in which the ma- 
chine hammer dies of the swaging machine performed the old opéra- 
tion of hammering and condensing the métal, and that the advance 
pointed out in the patent was due simply to the superior performance 
by Torrington's patented machine of work that previously had been 
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performed less perfectly by hand. Upon this view, I am of the opin- 
ion that there was no invention in doing what is described in the 
patent. Peters v. Manufacturing Co., 130 U. S. 629, 9 Sup. Ct. 643, 
32 L. Ed. 1057; Kilbourne v. Bingham, i C. C. A. 617, 50 Fed. 697; 
Rynear v. Evans (C. C.) 83 Fed. 696. 

It furthermore appears in évidence, however, that for the making 
of the Ballon safety pin much more is essential than is disclosed by 
the patent. Thus, the Torrington machine is referred to as a proper 
machine for cold-swaging ; but.it appears from the évidence of the 
complainant that the Torrington machine did not solve the dififk!ul- 
ties that arose in making pin tongues ; that its dies were unsuitable ; 
and that much experimenting was necessary, as a resuit of which it 
was found that to elongate the wire and harden the métal without 
injury depended upon getting a proper taper of the dies; and that 
the patentée found "that the pin must be simultaneously struck its 
entire length, beyond the taper, and ail around, in order to get the 
requisite stiiïness and strength, hardness and temper." It appears 
also that much experimenting was necessary with alloys before a 
suitable stock was found which could be made sufficiently elastic and 
hard by cold-swaging. The complainant concèdes that the ma- 
chine must operate upon a prepared or alloyed stock. He testifies 
also : "In ordinary jewelry the alloy is copper and silver only, but 
I found that thèse alloys did not give a material suitable for temper- 
ing and hardening by my process ; therefore I used the other metals 
which I hâve mentioned [i. e. gold, copper, silver, nickel, tin, and 
zinc in composition]." It also appears from the testimony of the 
complainants that the Ballou pins get their peculiar qualities "from 
the combined metals from which they are made, the dies used in 
their manufacture, and the action of the swaging machine and dies 
upon the combined metals, whereby the peculiar qualities of each 
are developed"; that is to say, dies of a peculiar taper and an alloy 
of a particular character are essential to the complainant's "process." 
The patent is silent upoii thèse points. It is obvious, therefore, that 
the patent does not give such a full disclosure of the way of making 
safety pins as is required by the patent law. After the expiration 
of the patent, there must be extended experiment, both with dies 
and alloys, before one skilled in the art can make the Ballou pin. 
The complainant's brief attempts to meet the objection that the 
spécification and claim do not contain the word "alloy," or any référ- 
ence thereto, by saying "that the use of the word 'tempered' in the 
claim necessarily implies an alloyed stock, a pure métal requiring a 
mixture therewith of some one or more other metals in order to se- 
cure a 'temper.' " I do not think that such an implication exists ; 
but, if we concède it, the mère instruction to use an alloy would be 
still insufficient, for the complainant has testified that the ordinary 
alloys, copper and silver, are unsuitable for the "process." It is 
apparent from the évidence that the désirable features of the Ballou 
pin are due rather to skill and excellence of manufacture than to any 
inventive thought which led to a patentable process or product. I 
am of the opinion that the patent, construed in the Hght of the testi- 
mony as to the prior art, does not disclose a patentable invention; 
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that wHaf is lEere Sescribed does not constitute a paîentable process, 
and is not such a description as would enable a person skilled in the 
art to use the same without extended and original experiment. I 
find the patent invalid. The bill will be dismissed. 



BARR CAR CO. T. OHIC3AGO & N. W. RT. 00. 
(Oircnit Court of Appeals, Seventh Circuit. October 1, 1901.) 

No. 767. 

1. Patents— CoNFLicTiNo Claims to Ihvbntiok— Evidencb. 

Ttie: presumptlon arislng froin the issuance of a patent that the 
patentée was the Inventer of what le therein descrlbed is overcome by 
proof that be had prevlously prepared the spécification, and signed as 
a wltness an application by another for a patent for the same devlce; 
and the duty is cast npon hlm to prove that be^ and not the original 
appllcant was In fact the Inventor. 

%. Same— Failurk to Assert Claim— Dubbss. 

The relations between an employé of a rallroad company and the head 
of the department In whlch he works are not of such a confldential 
nature as to snstain a clalm of the subordlnate that hls failure to daim 
as hls own an Invention for whlch hls superlor bad, wlth hls lînowledge, 
appUed for a patent In bis own name, was due to compulslon or duress, 
because of hls fear that he would lose hls position, where no actual 
duress Is chargea; and hls clalm to tbe Invention cannot be sustained 
upon hls own testlmony alone, whlch Is dlrectly contradlcted, and is 
Inconslstent with hls acts, In not asserting any clalm thereto for 15 
months after he bad severed ail relations wlth the other clalmant 

1. Bame— Ore Cabs. 

The Barr patent. No. 349,134, for a coal and ore car, held vold on the 
ground that the patentée was not the original inventor. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

Thls suit was brought by the appellant, as tbe assignée of Lester J. Barr, 
for the allégea Infrlngement by the appellee of letters patent of the United 
States No. 349,134, issued to Lester J. Barr Septfember 14, 1886, for a "Ooal 
and Ore Car." The défendant below pleaded (a) want of novelty; (b) that 
Barr was not the Inventor; (c) lâches. The court below. In an opinion in 
the record, but otherwlse unreported, held that the alleged Invention Involved 
no patentable novelty; that one George H. Whlte, and not Lester J. Barr, 
was the original Inventor; and a decree was thereupon entered dismlssing 
the bill for want of equlty. In vlew of the conclusion reached npon the 
appeal, It Is only necessary to state the facts disclosed by the record wlth 
respect to the question who was the original inventor of the clalmed Im- 
provement. George H. Whlte entered the service of the Chicago & North- 
western Rallway Company In 1872, actlng as foreman and assistant to the 
master mechanlc of the Penlnsula Division of that rallway, being In the ore 
district of the Northern Penlnsula of Mlchlgan. He so continued untll the 
year 1875, when he was appolnted master mechanlc of the Penlnsula Di- 
vision, whlch position he flUéd untll the sprlng of the year 1883, when he 
left the service of that rallway and went to Duluth to take charge, as 
superintendent, of the Duluth & Iron Range Rallway, whlch position he held 
untll 1887. He testlfles that In the year 1873 the Chicago & Northwestern 
Rallway Cpmpany had two eight-wheeled, double-truck, douWe-hopper ore 
cars constructed at the Fond du Lac sbop, whlch were received by hlm at 
Escanaba and placed In the ore service between Eseanaba and Negaune. 
Thèse cars, It was found, were requlred to be set or spotted twice In order 
to dump both boppers, and, as the openlng of the boppers came over the two 
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Inner asies of the truck. the ore brulsed and eut the axle. This led, he 
States, to his considération of the question, and in 1881 he conceived the 
Idea of a slngle-hopper, double-drop bottom car, and in 1882 he obtained per- 
mission to construct two of them, which permission was afterwards counter- 
manded by Layng, the gênerai superlntendent, it not being deemed advls- 
able to Introduce a larger car into the service at that time, as such change 
would requlre altérations in the docks and pockets at the mines. On Feb- 
ruary 7, 1883, White verlfied an application for a patent for his Invention, 
which was filed in the patent office February 12, 1883. The Invention de- 
scrlbed Is conceded to be Identical with the invention claimed in the Barr 
patent, which is the subject of this suit. Barr was born in the year 1853 
at Erie, Pa., where his father manufactured stoves, agricultural implements, 
and machinery. From the âge of nine to that of nineteen, he spent his sum- 
mer vacations from school in his father's foundry. Having graduated from 
the high school, in the summer of 1872 he commenced to learn the carpenter 
trade at Erie, and in September, 1874, entered Lehigh Unlversity, taking a 
course of civil engineering, where he remained until 1877; then became a 
teacher in the Erie high school for one year, and from April, 1878, until 
August, 1879, was engaged In the lumber business at Menominee, Mich., and 
thereafter, until December, 1879, was employed as a carpenter at Ishpeming, 
Mich. On December 2, 1879, he entered the service of the Chicago & North- 
western Railway Company at Escanaba as a carpenter and subforeman in 
the construction of coal trestles and sheds In the Escanaba yard. In the 
summer of that year he was foreman of a gang of men repairing bridges 
and buildings along the Une of the Peninsula Division of the railway, and 
in the autumn of 1880 he entered the office of George H. White, the master 
mechanic, as a draftsman, having, as he said, gênerai knowledge of car 
construction, but not enough to make complète working drawings; and 
he obtained a copy of the Master Car Builders' Dictionary, issued by the 
master car builders' association in 1879, to familiarize himself with the busi- 
ness. During the winter of 1880-81 he was assistant foreman in the con- 
struction of an ore dock at Escanaba. In the spring of 1881 he retumed to 
his work as draftsman in White's office, remaining there until April, 1882. 
On April 4, 1S82, he was married, and thereupon commenced the business 
of building and contracting in Escanaba upon his own account, and after 
three months' expérience therein, beeoming Involved, he retumed to his 
position in the office of White as draftsman, remaining there until May, 
1883, when White became superlntendent of the Duluth & Iron Range Rail- 
road, taking Barr with him to Duluth. He remained in the service under 
White until September 1, 1884, when he entered the service of the Milwaukee, 
Lake Shore & Western Railroad Company as superlntendent of construction 
of certain docks at Ashland, and upon their completion took charge of their 
opération until the summer of 1886, when he entered upon the superlntend- 
ence of the construction of ore docks for the Penokee Railroad, in which 
service he remained until the summer of 1887, from which time until De- 
cember, 1889, he was "interested in the Gogebic iron boom," where he lost 
ail the earnings of the preceding few years, when he entered the service 
of the government in the gênerai post office at Chicago as draftsman and 
topographer, where he is now employed. He claims that between the 
years 1880 and 1883 he conceived the idea of the patented car for which 
Mr. White flled an application for a patent. He prepared Mr. White's 
spécifications and drawings, writing the spécifications in his own hand, 
and signed both the spécifications and drawings which had been executed 
by Mr. White and verlfied by him, as a witness to their exécution. Neither 
prlor to their exécution nor thereafter until he left service under White, 
September 4, 1884, did he make any claim, to White or to any other person, 
that he was the inventor of the car in question, knowing ail the time that 
Mr. White was — to use Barr's own language — "posing as its orlginator," 
and knowing that White was generally given the crédit of contriving this 
ore car during the time that he (Barr) was employed under him. His appli- 
cation for the patent was filed January 16, 1886, at which time he was in 
the service of the Milwaukee, Lake Shore & Western Railroad Compaùy. 
No witness Is produced who testifles that Barr ever claimed to be the in- 
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Tentor of thls car nntll hls application for a patent, althongh one or two 
Wltnesses testlfy that he showed them the drawlngs of the car whlch were 
In the office of Mr. Whlte. Several witnesses testlfy to the public clalm 
oï Mr. Whlte to thls Invention at the tlme of hls application for a patent, 
and at least one testifles to conversation With White concemlng the car and 
Its clainied Invention by tVhlte before the time that Barr entered into service 
under Whlte. Barr gives as an excuse for hls silence that by reason of hls 
unfortunate business adventure Just after his marrlage, and durlng the 
Bpring and summer of 1882, he was In debt in the amount of $1,500, — $900 
npon hls home, and $600 upon contracta whlch he had undertalcen Just 
prevlous to leavlng the service of the Chicago & Northwestern Kallway 
Company nnder Mr. Whlte. In May, 1883, he accompanled Mr. Whlte to 
Duluth in the service of the Duluth & Iron Bange Ballroad Company. Barr 
sold hls hbuse for $1,100, the purchaser assuming the amount of Indebted- 
ness upon It. The balance of hls Indebtedness of $600 he subsequently pald 
ofC. He States upon hls retum to Mr. Whlte's office In the summer of 1882 
he Obtalned his consent to an arrangement by whlch he could glve orders 
on his salary each month to certain of hls credltors, because others of hls 
créditons were pressing him unreasonably, and this was doue to enable hlm 
to avold infraction of a ruie <5f the rallway company "that two garnishees 
of an employé's salary would mean hls discharge." Because of thls fact he 
States thait he did not suggest to White at the tlme that he signed as a wit- 
ness Whlte's spécifications and drawlngs that he (Barr) was the real in- 
venter; but he gives no reason for hls silence after May, 1883, when he 
left the employment of the rallway company. The clalm at the end of the 
spécifications of the Whlte application, as drawn and as amended, was dls- 
allowed, and flnally a clalm was allowed ih such narrow terms that Whlte 
testifles he thought It not worth whlle to pay the expense of the patent. 
The daims of the invention asserted and as amended by Barr were likewlse 
disallowed by the patent office, and flnally allowed in the restricted language 
lu whlch they now appear. 

John W. Munday, for appellant. 

George S. Payson and Lloyd W. Bowers, for appellee. 

Before WOODS, JENKINS, and GROSSCUP, Circuit Judges. 

JENKINS, Circuit Judge, after the foregoing statement of the 
case, delivered the opinion of the court. 

It is doubtless true that the letters patent to Barr afiford a prima 
facie presumption that he is the original and fîrst inventor of what is 
therein described as his improvement, and that the burden to estab- 
lish the contrary rests upon the défendant below, who asserted the 
fact. Agawan Woolen Co. v. Jordan, 7 Wall. 597, 19 L. E^l. 177; 
Stimpson v. Woodman, 10 Wall. 122, 19 L. Ed. 866. But that prima 
facie presumption may be rebutted so as to shift upon the patentée 
the duty of overcoming the probative force of the évidence produced 
by his opponent, and this prima facie presumption, we think, is, in the 
first instance at least, fully met and overcome by the fact that Barr 
several years before the date of his application prepared spécifications 
and drawings for an application for a patent for the same device then 
claimed to hâve been invented by White, and which plans and spéci- 
fications he signed as a witness for White. If that act is to stand as 
of probative force, Barr is convicted out of his own mouth, and can- 
not be held to be the original inventor. He seeks to avoid the effect 
of this act under the claim that what he then did was donc under 
some sort of compulsion or duress. He does not claim any active 
compulsion by White, but that he then acted under fear that, if he 
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claimed his own, White would procure his discharge from the employ- 
ment of the railroad company. We are cited to many cases which 
avoid things done under compulsion and duress, and where dealings 
between persons in confidential relation — as, for example, lawyer and 
cHent, trustée and cestui que trust, guardian and ward, physician 
and patient, husband and wife — are watched with extrême jealousy, 
and are avoided if any duress or undue influence appear. Lyon v. 
Home, L. R. 6 Eq. 674; Casbourne v. Barsham, 2 Beav. 76; Hay- 
dock's Ex'rs v. Haydock, 33 N. J. Eq. 501 ; Taylor v. Taylor, 8 How. 
.183, 12 L. Ed. 1040; Munson v. Carter, 19 Neb. 293, 27 N. W. 208. 
A multitude of cases could be assembled to the same purport, and the 
law of them is undoubted. The présent case cannot, however, be 
held to fall within the principle of those décisions. Hère there was 
no such confidential relation between White and Barr. He was a 
clerk or draftsman in the service of the railway company under 
White. He was under rib more dependence upon White than is any 
clerk in the service of a railway company in dependence upon the 
head of the particular department in which he serves. Both were 
free men. White, with the consent of the railway company, could 
discharge Barr at any time, and Barr was at ail times at liberty to 
leave his employmènt. It would be carrying the rule a great way and 
to a dangerous extent to hold that any one occupying a subordinate 
position is not to be bound by his acts, as between himself and his 
superior, because of a supposed fear upon the part of the clerk that, 
should he protest, he might lose his employmènt. See upon this 
subject Leary v. Railroad Ce, 139 Mass. 580, 2 N. E. 115, 52 Am. 
Rep. 733 ; Dougherty v. Steel Co., 88 Wis. 343, 60 N. W. 274; Reed 
V. Stockmeyer, 34 U. S. App. 727, 741, 20 C. C. A. 381, 74 Fed. 186; 
The contention that Barr was acting under some sort of duress or 
compulsion arising from his fear, and not from any act of White, is 
rendered of still less avail by the fact that within two or three months 
after signing thèse spécifications he voluntarily left the service of that 
railway company and accompanied White to another fîeld of labor, 
and for fifteen months after he left service under Mr. White and en- 
tered the employmènt of another railway company never suggested 
to any one, by act or deed or word, that he was the inventor of this 
car. His conduct under the circumstances, if he was in fact, or 
deemed himself in fact to be, the inventor of this car, is inexplicable, 
and runs counter to the usual conduct of responsible human beings. 
He stands alone in the assertion of his alleged invention. His testi- 
mony is in sharp coniiict with that of White, who claims also to be 
the inventor, and whose évidence is fortifiied by the surrounding cir- 
cumstances, and greatly strengthened by the action of Barr. In the 
light of thèse circumstances, we are unable, judging of the case in the 
light of the usual conduct of men, to give crédit to his testimony thus 
contradicted directly by circumstances and by his own act. As was 
well said by the suprême court in Atlantic Works v. Brady, 107 U. S. 
192, 203, 2 Sup. Ct. 225, 234, 27 L. Ed. 438, 442, — a case much like 
the présent : 

"Interested as he Is in the resuit of the suit, his own testimony cannot 
be allowed to prevail against a course o( conduct so utterly at varlance 
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Wlth It ït may be tnie; but we cannot give It efteet agalnst what he 
himself dld, and dld not do, without dlsregardlng the ordinary laws that 
goT«l9 human conduct." 

The decree is affirmed. 

WOODS, Circuit Judge, sat at the hearing of this case, and con- 
curred in the resuit, but departed this life before the préparation of 
this opinion. 



CASTEB SOCKET CO., Limited, v. CLARK et aL 

(Circuit Court. D. Connectlcut September 20, 1901.) 

No. 1,027. 

L PaTBNTS— VaLIDITT— InFBINGÉMENT— SOCKETS BOK FUENITURB Casters. 

The Berkey patent, No. 318,533, for a socket for fumiture casters, 
made 1d' balves, one-half havlng an tnterlor spring Intégral wltb the 
socket, and formed by the same opération, whlch engages wlth the bul- 
bous head of the caster ehank tô prevent the same from dropping out 
unless pressure Is appUed, Is of doubtful valldlty In vlew of the prlor 
art, -whlch discloses a socket Identlcal In ail respects except that the 
eprlng Is made from a separate pièce of métal, and riveted to the socket. 
If conceded valldlty, It Is Umlted to the précise construction ehown, and, 
as so Ilmited, held not infringed. 

i). Samb— Date of Invention— Évidence. 

An nnsupported oral statement, made by a patentée many years after, 
is too vague and indeflnite to carry the date of his Invention baek to a 
tlmé prier to an application by another inventer, flled more than three 
years before his own, and cpvering substantlally the same invention. 

& Samb—Validity ANP Invention— SocKBT foe Fubnitceb Casters. 

The Dentpn patent, No. 594,937, for a socket or case for furnlture cas- 
ters, is void for anticipation. AIso held not Infringed, if conceded valld- 
lty. 

In Equity. Suit for infringement of patents. On final hearing. 

Taggart, Denison & Wilson, for complainant. 
Mitchell, Bartlett & Brownell, for défendants. 

TOWNSEND, District Judge. The complaint allèges infringe- 
ment of United States patents No. 318,533, dated May 26, 1885, to 
Julius Berkey, and No. 594,937, dated December 7, 1897, to Lemi B. 
Denton, both for sockets for furniture casters. Défenses are in- 
validity of patent, no capacity for conjoint use, déniai of infringement. 
The object of thèse patents is to furnish a socket for furniture casters 
such that the casters, when inserted, will not drop out on lifting the 
article of furniture under which they are placed, but such that the 
casters can be readily removed by the use of slight force when de- 
sired. At the time of the issue of the Berkey patent it was common 
to make caster sockets in two separate halves. The spécification 
of the Berkey patent describes the construction as foUows : 

"The socket is niade in two parts, and v\rhen In use the two parts are put 
together so as to form the socket, and are drlven into the openlng In the 
furnitflre provided to recelve the same. ♦ • • A represents a half socket 
of iroh'or other métal, havlng the tongue, a, formed by casting the half socket 
and tongue in one pièce, the tongue projectlng or inellnlng Inwardly, as 
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shown In Fîg. 3. B is a half socket without tlie tongue, a, but havlng a 
ridge, c, and a dépression, d, for holding the bail, C, of the caster shank. 
• • * ïhe shank Is in the ordinary form, except it is provjded wlth the 
bail or enlarged portion, C, so as to be held in place by the springs or spring 
and ridge, c. Two of the half sockets A, when put together, form a com- 
plète socket, or the half socket A and half socket B are put together to 
form a complète socket." 

The single claim is as foUows : 

"In a caster socket, the half socket A, provided with a tongue, a, intégral 
wlth and formed of a part of the half socket A, substantially as and for the 
purpose described." 

As appears by the description of this patent, the half socket has 
a spring made from the same pièce with the socket, and intégral 
therewith, projecting from the lower part of the socket upward and 
inward. The pintle or stem of the caster has a bail or enlarged por- 
tion at the upper end. When inserted in the socket, the bail presses 
the spring backward until it has passed the upper end of the spring, 
when the spring again inclines inward, and presses against the stem 
of the caster just below the bail; thus, when the pièce of furniture 
is lifted, the caster is held in place by the pressure of the spring, but 
a firm pull by the hand upon the caster will sufïice to overcome the 
force of the spring and remove the caster. When the half sockets 
A and B are used, the upper end of the spring combines with the 
ridge of the socket B to hold the bail, and thereby the caster in place ; 
when the two half sockets A are used, the two springs combine their 
action with the same resuit. The spécification of the Denton patent 
uses the term "caster case" instead of "socket." In this patent, the 
caster case or socket is made of one pièce of métal, not divided in 
halves. The socket is open at the top, and split, or made with a slot, 
the split or slot extending a short distance from the top downward, 
the body of the case from the lower end of the slot to the track plate 
being made solid. The upper end of the case from the bottom of the 
slot upward is made somewhat smaller than the body of the case. 
The upper end of the pintle or caster stem is made bulbous shape. 
When the stem is pressed into the socket, the parts of the upper end 
of the socket on the différent sides of the split or slot spring outward 
allowing the bulbous-shaped end of the stem of the caster to pass 
between and above them, when they spring back to their original 
position, and press against the stem below the bulbous-shaped part, 
thus holding the caster in place. As in the Berkey construction, so 
in the Denton construction, the caster will not drop out when the 
furniture is lifted; but a firm pull upon it will separate the parts of 
the socket adjoining the slots, and allow the caster to be reraoved. 
The single claim of the Denton patent is as follows : 

"In a case for furniture casters, a solid body extending up for a distance 
from the track plate, the upper end contracted or made smaller and slotted 
down to the line of contraction so that it can be made to spring apart, and 
the end left open, so that the bulbous end of a caster stem may be forced 
through and supported by resting upon the end of the case, substantially 
as and for the purpose set forth." 

The only substantial différence between the construction of the 
Berkey patent and that of Kane and Brown, No. 52,420, of 1866, is 
110 F.— 62 
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that the spring of the Kane and Brown patent is riveted upon the 
interior of the socket, while that of the Berkey patent is intégral 
with the socket. The essence of the claimed invention is this in- 
tégral spring. This is squarely and frankly and repeatedly stated by 
complainant's counsel in their brief. Thus, after describing eight 
patents for the same purpose from 1854 to 1876, ail of which they 
claim to hâve been unsuccessful, they say of the Berkey invention : 

"He used a cast-metal socket of substantlally the same form shown by sev- 
eral earller patents. He used a plntle wlth a bulbous head of substantially 
the same form shown by several earlier patents. He used a spring engaging 
this bulbous head, and removably holding It in position. His improvement 
and his invention conslsted, and conslsted only, in maklng the spring intégral 
with the so(iket, of the same material, and formed by the same opération, 
instead of maklng the spring of another material by sèparate opération, and 
then by a further opération attaching the two together. It is évident that 
greater slmplicity, cheapness, and efflciency were thereby obtained. The 
patent Is not a broad one in the sensé that It was the flrst for its purpose; 
on the contrary, the margln of invention upon which it stands is narrow. We 
hope to çonvlnce the court, however, that this margln, though narrow, is 
ample." 

The complainant's contention is that this invention of a spring in- 
tégral with the body of the socket is so far forth a pioneer invention, 
and should be construed broadly so as to cover every form of socket 
having a spring intégral therewith; and therefore that it covers the 
construction of the Denton patent, the Denton construction being a 
mère improvement on the principal or Berkey invention; and that 
each of thèse patents is infringed by the défendants. At the time of 
the issuing of the Berkey patent, springs intégral with the main struc- 
ture were well known to mechanics, and were commonly used in a 
great variety of arts. Under the ordinary application of the doctrine 
of équivalents, there could be ho invention in substituting the Berkey 
spring for that of Kane and Brown. The terms of the claim appar- 
ently confihe it to the particular construction shown. The "half 
socket A" apparently indicates thé half socket shown in the drawing. 
This is closed over the top, and, until the use of the track plate came 
in, no other construction than dne with a closed top was practicable. 
After track plates were introduced, the grip-neck construction, so 
called, having an open top, supplanted the prior constructions. 
Seemingly, the Kane and Brown construction would be much more 
likely to suggest to a mechanic the Berkey construction than the 
Berkey construction would be to suggest the Denton construction, 
or that used by the défendants. Moreover, if the Berkey claim be 
construed broadly enough to cover the construction of the Denton 
patent, it is anticipated by a construction shown in patent No. 217,- 
349, of 1879, to Donovan. The Donovan patent shows and describes 
a caster socket of which the lower part is solid and the upper part 
has a slit down éach side. The caster pintle carries a flat button- 
shaped head, which passes through the socket, but is not of such 
shape that, after having been placed in position, it can be pulled back, 
■ as the upper ends of the two sides of the socket, after the pintle is in 
place, will close beneath this head, and, the under side of the head 
being flat, hold the pintle firmly. If used with a caster pintle like 
Denton's, having a bulbous head, it would constitute his exact device. 
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The claim of both patents, however, is for the socket as such, and 
not for a socket in combination with any form of pintle. Moreover, 
pintle heads shaped like those of the Berkey and Denton patents were 
well known. The Denton patent is anticipated by the Donovan 
patent above mentioned, and by the McElhiney patent, No. 485,706, 
which shows substantially the same construction, the upper ends of 
the sockets being contracted, and having spHts or slots so that the 
sides may be caused to spring apart, and the biilbous-shaped head 
of the pintle be forced through. The appUcation for the McElhiney 
patent was filed on July 25, 1891 ; the application for the Denton 
patent was filed on September 22, 1894. In a preliminary statement 
in an interférence with one Wilmot, Denton stated that he had con- 
ceived the invention on or about June i, 1891, and on or about that 
day made a crude model, and exhibited it to others, no drawing there- 
of ever having been made ; that he reduced the same to practice by 
making several full-sized casters, and presenting them to others, on 
or about the ist day of May, 1892. In his testimony in this case he 
testifîed generally that tlie statements of fact contained in said pre- 
liminary statements were true. This oral statement, made years 
after, is too vague and indefinite to support a fînding of invention 
previous to July 25, 1891, in view of the fact that his application for 
a patent was actually filed upwards of three years subséquent to 
McElhiney's. 

Again, in view of the prior art, the Denton patent must be held to 
cover only the précise construction shown. In the patent office the 
application was rejected upon McEihiney, No. 498,444, and Diss, No. 
436,307. Thereupon Denton inserted in his claim the limiting words 
"solid body," and in the spécification stated, "The body of the case 
from the lower end of the slot to the track plate is made soHd, so that 
there can be no danger of the sides being forced out of place 
and lap by each other." The examiner rejected the application, how- 
ever, and on appeal the examiners in chief held that the making of 
the body of the case below the slot sohd was patentable, saying, 
"The différence is between a socket which has a solid body and one 
which has a yielding body." Défendants' socket is made by roUing 
a sheet of métal into the form of a tube. Thus there is an open seam 
at one side of défendants' socket, and it is a yielding body, rather than 
a soHd body, and thereforeis not within the claim in the sensé in 
which it was construed by the examiners in chief when allowing it. 

The complainant, however, insists that the Berkey invention was 
successful in producing a resuit sought for many years; that his 
patent revolutionized the caster business; that a vast amount of 
furniture now embodies one or both of the patents in suit ; that the 
public hâve acquiesced ; and that, under the rulings in the Barbed- 
Wire Case, 143 U. S. 282, 12 Sup. Ct. 443, 450, 36 L. Ed. 154, and in 
Acme Clasp Co. v. Cary Mfg. Co., 41 C. C. A. 338, ici Fed. 269, it 
was this commercial success which decided the questions in favor of 
the inventor, and that the same rule should be followed in this case. 
The évidence is very meager as to the number of sockets manufac- 
tured of the construction shown in the Berkey patent. Other im- 
provements, business ability and push, and the use of sheet métal 
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seem to hâve contributed very largely to the increased sales ; and it 
is by no means clear that any considérable number of articles made 
according to the spécifications and drawings in the patent were ever 
in actual use. The improvements which led up to the socket now 
manufactured seem to havé consisted in choosing from known me- 
chanical devices, and using those best adapted for the purpose, rather 
than in actual invention. By means of the intégral spring, as shown 
in the Berkey patent, greater simplicity, cheapness, and effîciency 
may hâve been obtained, as clainied by the complainant. Undoubt- 
edly, thèse advantages were produced by later improvements, but, 
in view of the prior art, and in the absence of évidence as to the par- 
ticular form of the sockets made during the earlier part of the period 
covered by the testimony, and with the forms of the sockets as to 
which the only defînite évidence is produced difïering widely from 
that shown in the Berkey patent, the précédents cited cannot déter- 
mine the issue against the ordinary rules of mechanical équivalents 
in patent causes. 

Défendants introduced in évidence a very large number of patents 
and other évidence illustrating the prior art. Even if the patents 
above particularly referred to had not been ofïered, it is very doubt- 
ful if either of the patents in suit could be sustained. The vahdity 
of the Berkey patent is doubtful, and, if valid, it is not infringed. 
The Denton patent is invalid, and, if valid, is not infringed. The 
Berkey patent should not be so construed as to cover the construc- 
tion of the Denton patent, and thèse patents are not capable of con- 
joint use. Let the bill be dismissed. 



DATLIGHT PRISM CO. V. MARCUS PRISM CO. 
(Circuit Court, B. D. Pennsylvanla. September 20, 1901.) 

No. 35. 

1. Patents— Anticipation. 

The use of the laws of optlcs for one purpose cannot be regarded as an 
anticipation of the use of them for another, however simllar, In connec- 
tion wlth another and distinct subject. 

2. Samb— Construction of Claims. 

The terms employed in a patent to descrlbe the Invention are to be 
Interpreted reasonably, -with , référence .to the art to which it relates, 
and what a mechanlc skilled In the art would be able to do wlth It. 
Whlle the patent Is not to be extended beyond its terms by construction, 
It is not to be made impractlcable withln them, havlng regard to the 
subject wlth which it deals, by a too llteral and précise interprétation. 
8. Samb— ApriiiCATiON— DisoLAiMER. 

Where a patentée, whose application had been rejected, in renewing 
the same, made certain descriptive déclarations with regard to hls in- 
vention to meet the objections of the examiner, this Is not to be taken 
as a dlsclalmer, intended to narrow the daim, but an argument, to show 
certain thlngs in regard to it. 
4 Same — Infbingbmbnt— Prism Glass. 

The Cummlngs patent, No. 593,045, for "dayllght prlsm glass" for 
llghtlng dark interiors, eouslstlng of panes or lights, one slde of which 
Is made up of a séries of parallel trianguiar projections or prlsms, and 
the other of parallel and unlform convex projections or lenses placed 
edge to edge, was not antlcipated, and Is valid; also held infringed. 



DAYLIGHT PRISM CO. V. MARCUS PEISM CO. 981 

In Equity. Suit for infringement of patent. On final hearing. 

Kenyon & Kenyon, for complainant. 

Charles Hunsicker and Ernest Howard Hunter, for respondent. 

ARCHBAED, District Judge.^ The striking practical results ob- 
tained in the lighting of dark interiors by the use of the plaintififs' 
"daylight prism glass" are full proof of its utility, and are strongly 
persuasive of its novelty as well. This glass is manufactured by the 
complainants under patent No. 593,045, issued to George K. Cum- 
mings November 2, 1897, on an application filed May 28th of the 
same year, for an improvement in light transmitters. The glass 
consists of panes or tiles, one side of which is made up of a séries 
of parallel triangular projections or prisms, and the other of parallel 
and uniform convex projections or lenses placed edge to edge. By 
the orie the rays of light falling from the sky are refracted or de- 
flected into the room or place to be lighted ; and by the other thèse 
rays, instead of remaining in a single beam, are focused and difïused, 
thereby utilizing them to the greatest possible extent, and efïecting 
a uniformity of light throughout the whole place. This is not merely 
the theoretical effect. It is what has been demonstrated by actual 
installation and use. 

The first question is with regard to the novelty of the invention. 
There is no novelty in the use of a pane of glass as a light transmitter, 
one side of which is made up of ribs or projections in the shape of 
prisms, nor is it so claimed. This is found in the Boughton English 
patent (1880), the Pennycuick (1885), and the Jacobs (1891). It also 
appears in the three Basquins and the Soper, ail of July, 1897, now 
owned by the Luxfer Company ; but, as they are subséquent in date 
to the Cummings application, they need no further notice. In ail of 
thèse, however, the surface of the opposite side is plane, while in the 
Cummings, as already stated, it is composed of a séries of convex 
projections or lenses ; and it is in the combination of the two — prisms 
on one side, and lenses on the other, parallel to and co-operating with 
each other — that the whole invention consists. This combination, 
I am persuaded, is not anticipated by anything found in the prior 
State of the art. The Johnson patent (1866), on which much reliance 
seems to be placed, is far dififerent. Neither in purpose nor construc- 
tion does it touch the patent in suit. It is a device for vault lights 
or covers, to be put in sidewalks or floors where light is to be trans- 
mitted directly from above to a vault or area below, at the same time 
that the space given up to it is freely used for ordinary transit or 
passage. We may assume that one of the points sought to be gained 
and actually accomplished by it is an increase of Hght over that of the 
ordinary buU's-eye, although no stress is laid on this feature by the 
patentée; but this is attained by an enlargement of the glass area, 
and not by any particular form given to either of its surfaces. As 
constructed, the vault cover is made up of a metallic frame in which 
narrow strips of heavy glass are set and kept in place by métal 
girders, the joints being made water-tight by cément, and further pro- 

> Of Middle district, specially assigned. 
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tected by weather strips screwed onto the girders and made to over- 
lap the edges of the glass. It is true that in a cross section of the 
vatdt cover, as displayed in the patent, we find the glass represented 
with a convex surface on one side, and triangular projections on the 
other, and it is claimed that this anticipâtes the patent in suit. But 
the single point of correspondence between the two so seized upon 
is factitious, while the différences are many and material. The Cum- 
mings glass is made in a single pièce ; the Johnson vault cover con- 
sists of separate pièces, with métal girders and weather strips — both 
opaque substances — in between. The whole purpose of the one is 
to make use of certain principles in optics by which the rays of light 
from a narrow sky arc are deflected and dififused into and throughout 
dark interiors ; in the other, no optical efïect whatever is attempted, 
other than simply to let the light from above sift through. In the 
one, the combination of the curved or convex projections on one side 
with the triangular or prism projections on the other is everything ; 
in the other, the only significance given to the convex surface is that 
it afifords "a safe and secure foothold for pedestrians," while no men- 
tion whatever is made of the pointed or triangular character of the 
other. Thus not a single idea which is now relied on can be regard- 
ed as involved in the former invention, or suggested by it. It is as 
much a new discovery as if the other did not exist. Much the same 
is to be said of the Fitzgerald patent (1867), which is also for a vault 
hght. In this the bull's-eye construction is maintained; the upper 
side of the glass lenses being furnished with irregular protubérances 
formed by intersecting grooves, while the under side consists of three 
unequal ridges, more or less pyramidal in shape, with rounded ends 
and edges, and concave dépressions in between. The purpose of 
having the upper surface corrugated, as declared by the inventer, was 
to prevent pedestrians from slipping, and to obscure the outline of 
passing objects, although an increased refraction and transmission 
of light is also asserted. But the particular feature of novelty 
claimed for the invention is "the ridge-like protubérances" on the 
under side. Thèse, it is said, "cause a powerful multifarious refrac- 
tion and reflection of the light, which, besides dififusing it equally over 
the vault chamber to be lighted, also enhances the aggregate illum- 
ination." Hère, in a measure, is an anticipation of the better Hghting 
of dark interiors through the combined efïect of lens and prism, 
but several things are nevertheless to be noted and distinguished. 
The only use made of it is as to light coming directly from above. 
There is no defiecting of the light by which that which would not 
otherwise enter the vault or area is made to do so. No more light, 
in other words, gets in than would without it. The most that can be 
said of it is that the light is better difïused after it gets in, use being 
made of the principle of refraction for that purpose, and that is evi- 
dently ail that was in the mind of the inventor. It still remains noth- 
ing more than a bull's-eye vault light, of better than the ordinary or 
globular construction because of its difïusing effect; but with that 
exception it has nothing in common with the patent in suit, and is not 
remotely suggestive of it. I will not stop to consider the TroUope 
patent (1872), put in évidence by the défendants, except to say that it 
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has merely to do with the better setting or securing in place of vault 
lights. While they are represented in the diagrams accompanying 
the patent as curved on one side and triangular on the other, I do 
not see how this circumstance can be seriously urged as having any- 
thing to do with that with which we hâve hère to deal. The Hyatt 
patent (1882) may be somewhat similarly disposed of. Like the 
Johnson and the Fitzgerald, it is a device for a vault or area cover or 
grating, and seeks the better lighting of the interior below. This 
is accomplished, it is true, by what the inventer calls "combination 
lens and prism glass," having rounded, lens-like projections on one 
side, and prisms on the other ; but the lenses are not elongated into 
parallel ribs, as in the Cummings patent, and the combined deflect- 
ing and dififusing efifect of the two surfaces, which is the whole of 
that patent, does not seem to hâve been thought of. The efïect of 
the lenses, as stated by the inventor, is to enlarge the light receiving 
surface; and of the prisms, to obtain a correspondingly enlarged 
distributing surface, to take care of the increased light volume ; and 
the whole mind of the inventor in employing this combination is di- 
rected to the construction of a grating to- be used in the front or rear 
areas of buildings, for the direct, and not the deflected, transmission 
of light into them. While this may be a branch of the same art as 
that of the Cummings patent, it is sufficiently separate from it to be 
regarded as a substantiâlly différent one. At the same time, it must 
be confessed that, if there has been any anticipation of that which is 
involved in the patent in suit, it is to be found hère. The Doig (Eng- 
lish, 1859), the Pulford (Enghsh, 1875), and the Richardson (1896), 
in my judgment, hâve no relevancy. They ail relate to a plainly dis- 
tinct and différent art, — that of lamp chimneys, — and, whatever use 
may be made in them of similar principles of optics, either singly or 
in combination, to those employed by Cummings, they cannot on that 
account deprive him of the results which he has obtained by the exer- 
cise of his inventive genius in lighting the interiors of buildings by 
the deflected light of the sun. The laws of optics under ail circum- 
stances are the same, and the use of them for one purpose cannot be 
regarded as an anticipation of the use of them for another, however 
similar, in connection with another and distinct subject. 

The question of anticipation being thus disposed of, that of in- 
fringement remains. That the défendants at the time this suit was 
brought were manufacturing a glass which was a direct imitation of 
one pattern of that manufactured by the plaintiffs, under the Cum- 
mings patent, is established by an inspection and comparison of the 
two, as found among the exhibits (Exhibits 5 and 10). Persuasive 
évidence also of an express intent to copy the plaintiff's glass appears 
in the advertisement taken from the Philadelphia Times, and in the 
illustrated eut on the outside of the défendants' circulars, in both of 
which the glass which the défendants offer to the public is represented 
as made up of a combination of parallel convex projections on one 
side, and prisms on the other, — the very feature which distinguishes 
the patent in suit. Further than this, in the body of thèse same 
circulars not only hâve the défendants adopted the line of argument 
found in similar circulars sent eut by the plaintiflfs, but they hâve ab- 
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stracted whole phrases bodily from them, as though they did no£ 
hesitate to appropriate both the ideas and the efforts of their com- 
petitors. To obviate the effect ofthis shovving, the défendants con- 
tend that neither the glass which the plaintiffs manufacture, nor that 
which they themselves hâve hitherto manufactured in imitation of it, 
falls within the terms of the Cummings patent. That patent, as they 
claim, requires that the convex projections which make up one side 
of the glass be placed edge to edge, so that the arcs which bound 
them shall intersect with mathematical exactness, and leave abso- 
lutely no intervening spaces of any character in between, while the 
surface of the glass which has been put in évidence against them, 
they assert, is sinusoïdal; that is to say, is composed of alternate 
convexities and concavaties, making a sinuous or undulating line. 
In support of this construction of the patent, it is pointed out that the 
patentée, in describing his invention, spécifies that : 

"The convex projections are placed edge to edge, so that the end or edge 
ot one convex surface meets the end or edge of the adjolning surface, and 
so on; or, to describe this feature in other words, the convex surface of each 
projection is bounded by an arc of a clrcle, the arc of each projection joining 
or intersecting the arcs of the adjacent projections, as a resuit of which 
there are no intervening spaces between the convex projections, and thèse 
projections cover the entire face of the plate." 

But this quotation from the spécifications is to receive a reasonable 
interprétation. It does not mean that the edges must nreet, or the 
arcs intersect with the précision insisted upon, and no one versed in 
the art would so understand it. While a patent is not to be carried 
beyond its terms, it is not to be made impracticable within them, hav- 
ing regard to the subject with which it deals. Molten glass will flow 
more or less in molding, and it is impossible to handle it so that it 
will not; and even in eut glass the edges and intersections, while 
somewhat more sharply defined, cannot be fashioned to a hair ; and 
the same is true of every material, even the hardest. To require a 
nicety of construction, such as is contended for, would practically 
bar any manufacturing under this or any other similar patent. The 
terms employed to describe an invention are to be interpreted with 
référence to the art to which it relates, and what a mechanic skilled in 
the art would be able to do with it. AU that is fairly meant in the 
patent in suit is that the convex ribs on the one side and the prisms 
on the other jut up against each other, so as to leave no substantial 
intervening spaces in between. A glass having a distinctly sinusoïdal 
or undulating surface no doubt does not infringe upon it ; but that 
in which the circumscribing convex arcs intersect as closely as the 
character of the material or the skill of manufacture will permit, 
certainly does. If has not escaped my notice in reaching this con- 
clusion that the patentée, through his counsel, in renewing his appli- 
cation for the patent, which was at first rejected, specifically declared 
that the circumscribing arcs touched at their edges, "so as to leave 
no intervening spaces of any kind whatever, either flat, concave, or 
otherwise." But this, it is to be remembered, was advanced by way 
of argument, and is not to be carried beyond the occasion which gave 
rise to it. The examiner had decided that the invention of Cum- 
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mings was anticipated by the Johnson patent, which showed a set of 
glass strips convex on one side and triangular on the other, which, as 
he said, it involved no exercise of the inventive faculty to unité in one 
intégral plate. To meet this, it was pointed out that even though 
"the Johnson prisms were placed side by side without their inter- 
vening girders, and made intégral, the convex side would show a 
number of connections separated at their bases by plane surfaces, 
which would be inoperative for the purpose desired," and would hâve 
no prismatic projections opposite them. This is not a disclaimer, but 
an argument, and it is not to be separated from the connection in 
which it appears. The particular part of it which is now brought for- 
ward was not intended to narrow the claim of the applicant, but 
merely to show that the Johnson patent did not touch it, and could 
not be transformed into it, and that was ail. So viewing this patent, 
I am of opinion that the glass manufactured by the défendants (Ex- 
hibit 5) is an infringement. The défendants seek to escape this re- 
suit, as already intimated, by attempting to show that it has a sinuous 
or undulating surface, and not one made up of intersecting convex 
projections. But the experiments put in évidence by the plaintifïs 
demonstrate the contrary. By an appropriate mechanical device the 
actual outline of the glass, as well as an exaggerated form of it, in 
which the perpendicular ordinate is three times magniiied, hâve been 
traced and registered. Plaintiffs' Exhibits 43 to 47. In the exag- 
gerated form the convexity of the ridges and the character of the 
intersections are clearly brought out, but both are sufficiently évident 
where the relation between the two dimensions is maintaîned. In- 
deed, it is manifest that whatever appears in the one must exist in the 
other, because the exaggeration does not create or change anything. 
It merely magnifies what is already there, so that we can perceive it. 
Nor is it any answer to this to say that in the glass manufactured by 
the défendants (Exhibit 5) the convexity is too slight to be made the 
subject of a charge of infringement. The laws of optics do not vary, 
and they respond to the smallest influences. And, however slight 
the convexity in the pattern exhibited, it is sufficient, according to 
the évidence, to produce the efifect which is the especial feature of 
the patent and protected by it. Otherwise, why did not the défend- 
ants make the surface of their glass perfectly plane? 

Without further discussion, I hold the patent to be valid, and that 
it has been infringed. The extent of the infringement may not be 
great, as the défendants hâve ceased to manufacture glass of this 
character, and substituted one of their own design, with concave 
dépressions instead of convex ridges. If so, they will hâve the less 
to account for. Let a decree be drawn sustaining the bill and re- 
ferring the case to a master. 
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THOMSON-HOUSTON BLECTRIO CX). et al. v. BXETEE, H. & A. ST. 

RY. CO. 

(Circuit Court, D. Massachusetts. August 9, 1901.) 

No. 1,183. 

1. Patents— Suit for Inpbingbmknt— Pkeliminart Injunction. 

A court cannot properly be required, on a motion for a prellminary 
Injunctlon, to décide issues Involvlng new and disputed théories respect- 
ing complalnant's patent, and, where it Is necessary to sustain the right 
to an Injunction, to go beyond the prior adjudications and give such 
patent an enlarged construction. 

2. Same— Inprikqbment— Switoh for Electric Motors. 

The Condlct patent. No. 393,323, for a switch for electric rallway 
motors, consldered on a laotion for a prellminary injunction, and held 
not infringed by a controller in which no external résistance is in- 
serted during the change of motor connections from séries to multiple 
parallel, or vice versa, as distinguished from "motor résistance," al- 
though Its mode of opération is by eutting out one motor during the 
change, leaving Its armature in circuit to act as a dead résistance to 
the other Uve motor. 

In Equity. Suit for infringement of patent. On motion for 
preliminary injunction. 

Betts, Betts, Shefïield & Betts and Fish, Richardson & Storrow, 
for complainants. 
Harding & Harding, for défendant. 

COLT, Circuit Judge. The Condict patent, No. 393,323, dated 
November 20, 1888, upon which this suit is brought, is for an im- 
proved switch or controller for electric cars. The patent has been 
the subject of extensive litigation. It has been construed and sus- 
tained in three carefuUy considered opinions in the Second circuit: 
By Judge Townsend, in the circuit court, on final hearing, in the 
case of Electric Car Co. v. Hartford W. H. Ry. Co. (C. C.) 87 Fed. 
733» by Judge Lacombe, in the circuit court, on motion for prelim- 
inary injunction, in the case of Electric Car Co. v. Nassau Electric 
R. Co. (C. C.) 89 Fed. 204; and on appeal in the same case, by the cir- 
cuit court of appeals, in an opinion by Judge Shipman, reported in 33 
C. C. A. 420, 91 Fed. 142. 

In the suit at bar, the complainants fîled a motion for a preliminary 
injunction against three types of controllers used by the défendant ; 
and an injunction was granted against two of thèse. With respect 
to the third, the original motion was withdrawn; and the présent 
hearing was had on the renewal of the motion to enjoin this con- 
troller, which is known as "Type No. 38." On the original motion, 
after the defendant's afiîdavits were filed, it was found that there was 
a material disagreement of fact as to the construction of this con- 
troller. This disputed question has been ehminated; the complain- 
ants now admitting that No. 38 controller is constructed substantially 
as shown by the defendant's afïidavits on the original motion. 

The complainants' proofs on the original motion brought this 
controller fairly within the Condict patent as interpreted by the courts 



THOMSON-HOUSTON ELECTRIC CO. V. EXETEE, H. & A. ST. RY. CO. 987 

in the décisions referred to; and the testimony of the experts in 
support of the motion was based upon the same théories, and pro- 
ceeded along the same gênerai lines, as in the prier cases. If the 
complainants could hâve maintained their original position, the dé- 
termination of this motion would hâve been comparatively free from 
difïiculty. But the case which is now presented is very différent. 
When we exclude from the defendant's apparatus the important 
feature which it was assumed by the complainants to contain on the 
original motion, we hâve a structure towards which the Condict 
patent bears a very différent relation from what it did in the other 
structures which were held by the courts to infringe that patent. 
On this renewal motion, the complainants hâve been confronted with 
a situation where it has become necessary, in order to show infringe- 
ment, to advance new théories respecting the scope and meaning of 
the Condict patent, and to ask this court to give a broader construc- 
tion to the patent than it has heretofore received. 

The gênerai principles underlying the subject-matter of the Condict 
patent are not difficult to understand; but, when we descend to 
particulars, questions may arise which are involved, obscure, and 
troublesome; and when such questions are presented for the first 
time on motion, and the only proofs are the affidavits of experts, 
who advance inconsistent and contradictory théories in relation 
thereto, it becomes almost impossible for the court to reach any 
conclusion which rests upon the satisfactory détermination of such 
questions, whatever amount of time and labor may be given to the 
subject.- On motion for preliminary injunction, and in the absence 
of the cross-examination of witnesses and the full and orderly proofs 
presented on final hearing, the court should not be asked to pass 
for the first time ùpon the conflicting théories of experts relative to 
the mode of opération in certain positions of a complicated electrical 
apparatus like a controUing switch for motor régulation. When the 
complainants go beyond what the courts hâve decided in prior adjudi- 
cations, and base their motion upon new and disputed théories re- 
specting the Condict patent, or upon a new and enlarged construction 
of the patent, issues are raised not pertinent to a motion for prelimin- 
ary injunction, and whose détermination, properly, should be reserved 
for final hearing. 

The court; without going further, might deny this motion with 
the simple statement that it appears upon an inspection of the record 
that to hold infringement in the first particular charged is to over- 
rule the construction given to the Condict patent by the courts in 
prior suits ; that to hold infringement in the second particular 
charged involves a new, extended, and doubtful construction of the 
patent, and the détermination of electrical questions upon which the 
experts disagree; and that to hold infringement in the remaining 
particular charged is to pass upon the conflicting opinions of experts 
as to the action of the defendant's controUer at a particular time, in 
relation to which it is not entirely clear that the patent has any ap- 
plication. But, on considération, it seems to me, although some of 
the questions raised can only be properly determined on final hear- 
ing, in view of the importance of the case and the carefuUy grepared 
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and able briefs of counsel, that the disposition of the motion calls 
for a somewhat fuUer statement and discussion of the gênerai ques- 
tions presented. 

The ordinary electric car, like the one shown in the Condict 
patent, contains two motors. Thèse motors consist of two armatures 
and two fields and their connections. In starting, and at slow speed, 
the two armatures and the two fields are connected in séries, or in 
a single path. At fuU speed, the two armatures and the two fields are 
connected in multiple or parallel paths. The motor changes from 
séries to parallel involve a temporary disorganization and rearrange- 
ment of the circuit. Thèse changes may be quite sudden, or by 
graduai and progressive steps. During this transition period, unless 
the flow of current from the trolley or generator is checked, the 
circuit changes will be too severe to be borne by the motors, and 
there is great danger from sparking. The main purpose of the 
controller or switch is to regulate the supply of current delivered to 
the motors during the shifting of motor connections from séries to 
parallel, or vice versa. 

The principle of motor régulation through a controlling switch 
is based upon interposed résistances, which reduce the flow of cur- 
rent. Thèse résistances are wire coils, which are eut in and out of 
the circuit. Thèse coils may be either entirely separate from the 
motor coils, or they may be the motor coils themselves, or they 
may consist partly of motor coils and partly of external coils. The 
first form, in which the résistances are wire coils external to the 
motor, is known as the "rheostatic," or "external," method of control. 
The second form, in which the motor coils of the armatures and fields 
are substituted for external coils, is known as the "séries parallel," 
or "internai," method of control. The third form, in which both 
external and motor coils are utiHzed, is known as the "mixed," 
"compound," or "composite," method of control. The rheostatic, or 
external, method was open to the objection of waste of energy, since 
the current was converted into beat and lost. Hence the résistance 
is called "dead" résistance, as distinguished from the "live" résistance 
of the motor coils. This method went into extensive use. The 
séries parallel method proved to be impracticable for gênerai use, 
for the reason that, when the circuit changes were numerous, in- 
volving only slight changes of internai résistance, the apparatus was 
too complicated, and when the circuit changes were large, involving 
large changes in the résistance, it was too severe upon the motor, 
and sometimes dangerous to the motorman. The combined, or 
mixed, method of control possesses the advantage of economy over 
the rheostatic method, and the advantages of the réduction of spark- 
ing and the avoidance of other dangers incident to the séries parallel 
method. Condict was the inventor of this last method, and his in- 
vention is embodied in the patent in suit. The Condict patent de- 
scribes a controlling switch in which motor, or internai, résistance is 
suppleménted by external, or rheostatic, résistance introduced at the 
time of changing the motor connections. When the motor résistance 
is great, the external résistance introduced is small; and when the 
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motor résistance is small, the external résistance introduced is great. 
As the patentée says, in his spécification : 

"I hâve construeted my switch so that at the tlme of changing the con- 
nections I Ingert résistances more or less great according to the résistance 
of the motor connections; that is to say, if the motor résistance is great, 
the auxlUary résistances would be small, and vice versa." 

It was in this way that Condict for the first time utilized both the 
old methods of control in a single switch. The courts hâve held that 
the Condict patent contains a main invention and a minor invention. 
The main invention is covered by claims 27, 28, 29, and 31, and is 
for the introduction of external résistance during tlie shifting of the 
motor connections. The minor invention is covered by claims 20, 21, 
and 22, and is for the introduction of such résistance without chang- 
ing the motor connections, when combined in a switch which "em- 
bodies the main invention." 

The essence of the Condict invention is the insertion of external 
résistance during the change of motor connections from séries to 
multiple parallel, or vice versa ; and no apparatus infringes the patent 
unless it contains this feature. AU the controllers which heretofore 
hâve been enjoined by the courts hâve infringed the main invention 
of the patent by the insertion of external résistance coils during the 
shifting of motor connections ; and on the original motion in this 
case the complainants believed that the defendant's controller plainly 
and on its face introduced such résistance. A controller which dé- 
pends upon external or rheostatic résistance for motor régulation is 
not within the Condict patent. A controller which dépends upon 
motor résistance for motor régulation is not within the Condict 
patent. A controller which combines both external résistance and 
motor résistance is not within the Condict patent, unless embodied 
in a System in which external résistance is introduced during the 
shifting of motor connections. 

It is contended on this renewal motion that the defendant's con- 
troller infringes the Condict patent in three particulars : First, in 
positions i, 2, and 3 ; second, in positions 43 and 61 ; third, in passing 
from position 5 to position 6, from position 6 to position 5, and frorr 
position 7 to position 6. We will consider thèse in their order : 

First. In positions l, 2, and 3 external résistance coils are intro- 
duced into the circuit, but there is no change of the motor connec- 
tions. This is the time of starting and slow speed, and the only 
change in the positions of the controller is the graduai cutting out of 
the external résistance coils. The motors remain in séries, and the 
shifting of the connections does not begin until after position 4 is 
reached. As the introduction of rheostatic résistance for motor rég- 
ulation was common before the Condict invention, there was no pat- 
entable novelty in the mère insertion of such résistance without 
change in the motor connections. This charge of infringement, 
therefore, cannot be sustained, unless it is also found that this con- 
troller infringes the main invention of the patent. 

Second. Positions 43 and 6i are transitional positions during the 
change of motor connections from séries to parallel ; and, if external 
résistance is inserted in thèse positions, there is a plain infringement 
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of the Condict patent. In position 4s the external résistance coils 
are short-circuited, or eut out, and the field of No. i motor is also 
eut out; and the only résistances which remain in circuit are the 
armature coils of No. i motor, and the armature coils and field coils 
of No. 2 motor. The same is true of position 61, except that the 
armature of one of the motors is eut out, instead of the field. Upon 
the face of things, certainly, it is not apparent how the cutting out of 
ail external résistance and a part of the motor résistance at thèse po- 
sitions, during the progressive steps incident to the change of motor 
connections from séries to parallel, is the cutting in of the external 
résistance coils of the Condict patent. Although no external résist- 
ance is apparently introduced into the circuit in positions 43 and 61, 
the complainants now maintain that, since the withdrawal of the orig- 
inal motion, they hâve discovered, upon careful inspection and in a 
form disguised and hidden, the présence of such external résistance 
in the motors themselves. This new discovery of complainants' ex- 
perts is based upon the following line of reasoning : 

In a controller which changes the circuit connections of two mo- 
tors from séries to parallel, each motor must be regarded as an en- 
tirety by itself and external to the other motor. This proposition 
lies at the foundation of the whole argument. The Condict patent, 
broadly speaking, is for the introduction of dead résistance to a sin- 
gle live motor, and not necessarily for the introduction of such résist- 
ance to supplément the internai résistances of two motors during 
the shifting of their connections from séries to parallel. Dead ré- 
sistance may be either wire coils external and foreign to the motors, 
as shown in the Condict patent, or it may be the motor coils them- 
selves. Dead résistance is any résistance which forms a part of the 
circuit and which is not at the time acting as a motor ; and the arma- 
ture coils and the field coils of the two motors become the inserted ex- 
ternal rheostatic coils of the Condict patent when they are in circuit 
and not acting as motors. When, during the shifting of motor con- 
nections in a séries parallel System, the field or the armature of one 
of the motors is eut out, the motor is killed, and its armature coils 
or field coils which remain in circuit become dead résistance to the 
other live motor. Such armature coils or field coils are the external 
résistances of the Condict patent, because they are external to the 
other live motor; and they are the inserted résistances of the Con- 
dict patent, because they are, in eiïect, introduced into the circuit as 
dead résistance to the other live motor. When, in the harnessing 
and unharnessing of motor connections during the transition period 
from séries to parallel, a live motor is converted into dead résistance 
by disconnecting part of it and permitting it to remain in circuit, this, 
in substance and effect, is the introduction of the external rheostatic 
coils of the Condict patent. In cutting out the field of one motor 
and leaving the armature in circuit to act as a dead résistance to the 
other live motor, the defendant's controller infringes the Condict pat- 
ent at position 43 ; and in cutting out the armature of one motor and 
leaving the field in circuit to act as a dead résistance to the other live 
motor, the defendant's controller infringes the Condict patent at 
position 61. 
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This theory of the Condict patent is open to many and serious ob- 
jections. It ignores the fundamental distinction, set fortli in the 
spécification and shown in the drawings, between the inserted ex- 
ternal résistance and the internai résistance of the motors, between 
rheostatic résistance coils and motor résistance coils, on which the 
whole invention resta. It makes what is external to a thing internai, 
and what is to be inserted a part of the very thing itself. It confounds 
things, terms, and methods which hâve always been recognized as 
distinct in the controUer art. It confuses and breaks down the rec- 
ognized distinction between the séries parallel method of control and 
the rheostatic method, by holding that both methods may be includ- 
ed in the séries parallel System. It extends the scope of the Condict 
patent from a mixed System of control comprising both thèse meth-, 
ods to a single System embracing only one. It déclares that one 
form of séries parallel connections without the insertion of external 
résistance coils is without the patent, and another form of séries par- 
allel connections without the insertion of external résistance coils is 
within the patent. It undertakes to divide the two motors into sep- 
arate entireties, although both form the parts of a single System of 
motor régulation, always known as something distinct from other 
Systems. The séries parallel method of control consists in Connect- 
ing or disconnecting the two motors, or their several parts, in the 
transition from séries to parallel, or vice versa, in any way found 
most advantageous. The transition steps are graduai and progres- 
sive, and the connections vary in many ways in différent controllers, 
as this record abundantly shows. The form the connections assume 
is immaterial, because they are ail simply separate ways, differing in 
détails, of applying the same method. The patentée never contem- 
plated that his invention covered the division of the two motors into 
separate entireties, and the insertion of a part of the motor résist- 
ance of one motor into the other motor. It is not until we go outside 
both the motors, and seek to supplément their résistance by the intro- 
duction of an artificial external résistance, that we encroach upon the 
Condict patent. Claim 31 clearly states the main invention, as fol- 
lows : , 

"The combinatlon of two motors, a source of electric power, a motor 
circuit, a switch for coupling the coils of the motors In séries or multiple 
to vary their internai résistance, a résistance, a switch to Insert the ré- 
sistance when the motor switch is being shifted, and a connection between 
said swltches to operate both slmultaneously." 

Whether the armature coils or the field coils of one motor act as 
dead résistance to the other live motor is a disputed question of fact 
upon which the experts difîer ; but, assuming that the complainants' 
contention is correct, it still remains true that the armature coils in 
one case, and the field coils in the other, are motor resistarfces, as 
understood in the art, and hence'it becomes unimportant whether 
they are dead, half dead, or alive. Although rheostatic résistance 
may be dead résistance, and motor résistance may be generally live 
résistance, the Condict patent is not for any system of motor con- 
trol which combines dead résistance with live résistance, but is for 
a System which combines external résistance with motor résistance. 
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In his spécification, Condict refers to "internai résistance" and "mo- 
tor résistance" as distinguished from "auxiliary résistances." He 
refers to the séries parallel method, "in which the motors [not motor] 
are regulated by varying their internai résistance, which may be donc 
by Connecting up their coils in différent ways." He then states that 
he has constructed a switch in which he inserts résistances "more or 
less great according to the résistance of the motor connections." 
The patent shows the motor connections of the two motors, the 
external rheostatic coils, a motor switch, and a résistance switch, 
and how, by a single movement of the handle of the controller drum, 
the external résistances are eut in and out at the proper time to se- 
cure the protection of the motors. It shows that the patentée means, 
by "internai résistance," ail the motor résistance which is available 
in shifting the motor connections of two motors ; and that he means, 
by "auxiliary résistance," an external and supplementary résistance. 
The patent is not broadly for the introduction of dead résistance, 
whether it be motor résistance or external résistance. The utiliza- 
tion of motor résistance is the séries parallel method of control. 
The utilization of external résistance is the rheostatic method of con- 
trol. The Condict invention is for a combination of both methods. 
He was not the inventor of either method, but of a mixed system 
which utilized both methods. To construe the Condict patent to 
cover a system of motor résistance, or the séries parallel method, 
without the insertion of external rheostatic résistance, fînds no jus- 
tification either in the prior décisions of the courts, or in the state of 
the art, or in the language of the spécification. 

Third. In passing from position 5 to position 6, and from position 
6 to position 5, the circuit is open at ail available points. In pass- 
ing from position 7 to position 6, the circuit to one motor is open, 
and ail the contacts are open except those which control the circuit 
to the other motor. The infringement consists in the alleged use of 
rheostatic résistance at this time of open circuit. Whether external 
résistances can be utilized during the period of open circuit is a prob- 
lem upon which the Condict patent throws no Hght, nor any décision 
of the courts respecting infringing controllers. Apparently there is 
no current flowing at this time, and therefore no current to check, 
because the contracts are broken at every available point. The in- 
sertion of external résistance at the instant of open circuit is man- 
ifestly not the usual and regular manner of introducing such résist- 
ance. The Condict controller does not seem to contemplate the use 
of such résistance at such a time, for no position of open circuit is 
found in that controller during the change of motor connections. 
To sustain infringement in this particular, the complainants contend 
that the introduction of external résistance during open circuit tends 
to minimize sparking, and that this was one of the main objects of 
the Condict invention. It is tnle that the prévention of sparking 
was, in the niind of the patentée, perhaps the chief object of his in- 
vention, but it is also true, as pointed out by Judge Townsend in the 
Hartford Railway Case, supra, that "the subséquent development of 
the art necessitated the introduction of other means to prevent spark- 
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ing," such as the magnetic blow-out, and that the Condict device is 
not now used to prevent sparking, but "to regulate the current." 

On the original motion, it was not charged that there was any use 
made of external résistance in defendant's controller at the time of 
open circuit. On this renewal motion, in the moving afïidavits, the 
point is taken in a gênerai way, without any statement of the reason- 
ing or theory on which it is based. It is not until the complainants' 
affidavits in reply that \ve find, for the first time, a theory advanced 
which undertakes to prove that the résistance of the Condict patent 
is utilized when the circuit is broken at ail available points. To this 
évidence the défendant says it has had no opportunity to reply, and 
consequently the defendant's évidence is limited to answering in a 
gênerai way this charge of infringement. The answer, though gên- 
erai, seems to hâve much force, and is substantially as follows : 

At the time of open circuit, to break the circuit at ail contacts avail- 
able is the common and ordinary practice known to every electrician ; 
its purpose being to divide the arcs and make them as small as pos- 
sible at each break, and so prevent the burning of the contact points. 
There is no current flowing at this time upon which the résistance can 
operate, because the circuit is broken at every point available, — in 
nine points at full open circuit in passing from positions 5 to 6, and 
vice versa ; and in five points when the circuit is half open in passing 
from positions 7 to 6. Ail thèse breaks take place simultaneously. 
The short circuit around the rhéostat is broken at the same instant as 
ail the other breaks. The reason why the résistance is not eut out, in- 
stead of short-circuited, is that it would require an additional contact 
finger, causing thereby a slight enlargement of the controller drum. 
In a Word, there is no current flowing at this time, and, if there were, 
its action would be harmful; hence, ît follows that the résistance is 
not utilized to dam back the current and minimize sparking. 

The complainants do not deny that, if the break around the résist- 
ance were in the main circuit, and the breaks were ail made simul- 
taneously, there would be no flow of current through the résistance. 
Their whole theory rests upon the fact that this break is in the sub- 
branch, or short circuit around the résistance, and not in the main 
circuit. They claim that this has the same effect as if the break at 
this point were made before the other breaks, — the efifect being that 
the arc at this point is feebler and less persistent than the other arcs, 
and is extinguished sooner, thereby throwing the current, which still 
continues to flow through the other and more persistent eight arcs, 
into circuit with the résistance ; and the résistance then acts to dam 
back the current, and so helps to minimize sparking. It would serve 
no good purpose at this time to enter more fully into the reasoning 
by which the complainants undertake to demonstrate the truth of 
this theory. It is possible that arc No. 11 in defendant's controller 
is extinguished in advance of arcs No. 6 and No. 10; that thèse lat- 
ter are extinguished before the remaining arcs, the eflfect being to 
reduce sparking; and that this is primarily due to the break in the 
short circuit around the rhéostat; and, further, that this break 
causes the introduction of external résistance into the current with- 
110 F.— 63 
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în the meaning and purpose of the Condict patent. But ît îs also 
possible that there is no substantial current flowing at this time of 
opefl circuit, or, if a sftiaîl qùantity, thât its efïect is harmful, or that 
the period of time is so inappréciable that the résistance has no effect, 
or that the résistance inserted at this time is outside of the scope and 
design of the Condict pat'ént. 

The décision of thèse questions, so far as they may prove ma- 
terial, must remain for the fuU proofs presented on final hearing. 
Looking at the Condict patent along its broad and plain lines, I am 
not satisfied, upon the évidence before me, that the opening of the 
ishort circuit around thë rhéostat at the time of open circuit is the 
introduction of external résistance into the circuit during the change 
of motor connections, which is the material invention of the patent. 
The motion for a preliftiinary injunctioh is denied. 



THE JOHN S. PARSONS. 

(District Courte N. D. New ïork. October 10, 1901.) 

No. 5, 

1. Mabitime Libns— Repairs and Supplies— Home Ports. 

A Uen does not attach to a vessel for repairs and necéSsàrles furnished 
m a port of the same state as lier holne port, which can be enforced in a 
court of admiralty, unless snch lien Is glven by a state statute, and the 
rÉ|%.uirements of such statute hâve been complied wlth. 

'2. Same— PuRcHASBR on' Vessbi. — Verbal Récognition of Lib:[î8. 

Promises made by tlje purchaser of a vessel to pay claims for repairs 
and supplies furnished such vessel before his purchase, and statements 
reeognlzing lliens thèrefor, will not blnd elther him or the vessel, where 
they were made upon représentations by the claimants that they had 
valld liens, and in the belief that such représentations were true, when 
In faet no such liens existed. 

In Admiralty. Suit to establish and enforce maritime liens. 

P. W. Cullinan and Udell Bartlett, for libelant. 
John Carlisle, for claimant. 
George N. Burt, for interveners. 

COXE, District Judge. John S. Parsons fîled a libel in rem Octo- 
ber 20, 1900, for materials furnished in constructing and reconstruct- 
îng the steam vessel John S. Parsons and for supplies furnished at 
various times between June, 1891, and June, 1897. Patrick Flanagan, 
the Oswego Tugmen's Association and George Goble intervened, as- 
serting claimS against the vessel, respectively, for groceries, towing 
and repairs furnished prior to August, 1897. Three other small 
claims for supplies hâve been presented. The home port of the ves- 
sel has at ail times been Chaumont, N. Y. The materials were fur- 
nished and the repairs were made at Oswego, N. Y., about 50 miles 
from Chaumont. The claimant, D. C. Wheeler, is the présent owner 
of the vessel, havirig purchased her in September, 1899. The indebt- 
edness in controvers'y was contracted by Frank Phelps, the previous 
owner. Both Wheeler and Phelps réside at Chaumont. No pro- 
ceedings were ever taken to estabhsh a lien under the laws of New 
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York and it is not contcnded tliat such a lien existed when the libel 
was filed or when the bill of sale was given to Wheeler. 3 Rev. St. 
N. Y. (7th Ed.) pp. 2404-2410; Laws 1886, p. 170; 3 Gen. Laws N. Y. 
(Birdseye's Rev. St., 2d Ed.) p. 2806. A lien does not attach by the 
gênerai maritime law for repairs and necessaries furnished a vessel in 
the port or state to which she belongs. The theory upon which mate- 
rial men are refused a lien upon a vessel in her home port is that 
the crédit may well be supposed to hâve been given to the owner and 
not to the vessel. Accordingly, there is no lien which can be en- 
forced in rem in admiralty, unless such a lien is recognized by the 
local laws- of the state. No principles of admiralty law are more 
firmly established than thèse. The General Smith, 4 Wheat. 438, 4 
L. Ed. 609; The Glide, 167 U. S. 606, 17 Sup. Ct. 930, 42 L. Ed. 296; 
The Edith, 94 U. S. 520, 24 L. Ed. 167; Davidson v. Baldwin, 24 C. 
C. A. 453, 79 Fed. 95 ; Stephenson v. The Francis (D. C.) 21 Fed. 715. 
When the municipal law of the state where the materials are fur- 
nished so provides, a lien can be created, but only by a compliance 
with the provisions of the state statutes. Such a lien can only be en- 
forced in the admiralty courts. The Lottawanna, 21 Wall. 558, 22 E- 
Ed. 654; The Edith, 94 U. S. 518, 24 L. Ed. 167; The Guiding Star 
(C. C.) 18 Fed. 263 ; Vose v. Cockcroft, 44 N. Y. 415 ; The Arctic (D. 
C.) 22 Fed. 126; The John Farron, 14 Blatchf. 24, Fed. Cas. No. 
7,341. It being manifest that there was no lien, maritime or statu- 
tory, against the vessel, it is obvious that nothing short of the most 
clear and positive évidence will suffice to establish the liability of the 
claimant. 

That a sane man would voluntarily, and without considération, 
agrée to pay the debts of another amounting to over $1,000 can 
hardly be presumed. It was conceded at the argument by counsel 
representing the libelant that there was grave doubt whether the 
testimony, established a promise on the part of the claimant which 
could be enforced in a court of common law, and it is difficult to per- 
ceive how the libelant's position is any stronger in a court of admiral- 
ty. Assuming that a purchaser of a vessel may, by paroi, create a 
lien upon the vessel in favor of the unsecured creditors of the former 
owner, the testimony hère falls far short of proving such an agree- 
ment. That Phelps told the libelant before the materials were fur- 
nished that his daim would be a lien against the boat and that he 
subsequently repeated the statement cannot be denied. But what 
Phelps said was true. The claim was a lien against the boat, but 
It was not a perpétuai lien, and in order to make it effectuai the libel- 
ant was required to comply with the simple requirements of the state 
law. Had he donc so there would hâve been no misunderstanding 
and no litigation. Ail of the libelant's difïiculties may be traced to 
this neglect. The libelant never saw the claimant until September, 
1899. This was after the latter had purchased the boat and over two 
years after the last materials had been furnished to Phelps. The 
court is convinCed that whatever statements were thereafter made 
'iy the claimant, of which it is sought to predicate an agreement to 
pay the debts of Phelps and to recognize them as liens upon the 
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^9ftï, wf^çn^ade under an entire îiiis^pprehension of the facts and tHe 
law. "The claimant: ^ a farmer and ia merchant in a small country vil- 
lage. He evidently knew nothing of the law maritime and little of 
t^fe liçn law of the state. He testifies that the libelant told him that 
hjs çlài^n was filed in the office at Cape Vincent and the lawyer who 
was cqnsulted about the transfer informed him that if çlaims were 
filed "they would follow the boat." That he believed for a long 
tirne that thçre were valid Uens agaiijist the vessel and that ail his 
stàtements thereafter were iriade in accordance wîth this belief seems 
fuUy e^tablished by the testinipny and the presumptions arising there- 
from. As soon as he ascertained what the law was he promptly re- 
pudiated ail obligation to pay the debts. Had he known the law ear- 
lîer it is ihconceivable that he would hâve entertained the idea of 
liability for a moment. The libelant and Phélps repeatedly informed 
him that the daims were liens upon the boat after the purchase by 
him and he relied upon their stàtements, and acted accordingly, but 
his actions were ail based upon this erroneous information. The 
superstructure cannot stand after the foundation has been destroyed. 
The promise, if one existed, cannot be enforced when the considéra- 
tion which might make it valid is shown to hâve had no légal exist- 
ence. In short, no lien, maritime or statutory, existed, and the testi- 
mony faîls to establish any liability on thé part of the claimant; cer- 
tainly not a liability in rem- 
The libel is dismissed with costs. 



STBRN T. LA COMPAGNIE GENERALE TRANSATLANTIQUE. 
(District Court, S. D. New York. August 23, 1001.) 

1. ADMiRAiiTT JuBrsDiCTrON — Enfobcino Remedt Given bt State Statdtb. 

Altbough a court of admir^lty has jurlsdlctloa of an action to enf orc© 

a remeây for a tort, glven by a state statute, where such tort was of a 

maritime nature, and commltted on navigable waters, It can glve no 

relief except In conformlty wlth the statute creatlng the rlght of action. 

& WRCNCiFui. Death — Action ukder New Jersey Statdte — Limitation. 

The New Jersey statut© of 1848 (1 Gen. St. p. 1188) gives a rlght of 
action for wrongful death, "provlded, that every such action shall be 
eommenced wlthln 12 calendûr months after the death of such deceased 
person." Beld, that such provlso was not merely a désignation of the 
ordinary perlod of limitation for such actions, operating, as a part of 
the gênerai statute of limitations of the state, on the remedy alone, and 
hence subject to extension under a provision of such gênerai statute 
when the défendant was not a résident of the state, and leavlng an ao 
tlon to enforce the rlght glven when brought In another jurisdiction, to 
be governed by the law of the forum as to limitation, but was an express 
condition of the rlght of action Itself, which must be glven efifect in 
every forum wherein an action based upon the statute Is instltuted. 

a. Limitation of Actions— Time of Comubncbuent to Run— Action in Pob- 

BIGN JURISDIci'ION. 

Bven if such proviso be held subject to the provision of the gênerai 
■tatute of the state that limitation should not run during the tlme a 
défendant was not a résident of the state, a plalntiff brlnging an adml- 
ralty action to enforce the statutory liability in another jurisdiction 
more than a year after the death sued for cannot invoke such extension, 
where the action might hâve been brought In the same court at any tlme 
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prcTlonsly, and service on the défendant obtalned, and no excuse for 
the delay Is shown. 
4. Sàme— Plbading Statute. 

In an action based on a statute, •whlch makes the tlme of brlnglng 
the action an express condition of the rlght given, it is incumbent on the 
plaintiff to plead a performance of such condition, and the défendant is 
not requlred to plead the limitation in the statute to entitle him to in- 
slst on the objection that the action was not brought withln the time 
limlted. 

In Admiralty. Action under state statute to recover for wrong- 
ful death. 

Hunt, Hill & Betts, for libelant. 
Edward K. Jones, for respondent. 

BROWN, District Judge. The above libel was filed on March 22, 
1900, to recover damages for the death of John V. Poussa, a seaman, 
from drowning within the waters of New Jersey near Sandy Hook, 
about noon of May 14, 1898, through the upsetting of a small lifeboat, 
in which the deceased was engaged with other workmen in repairing 
wire cables Connecting with some submarine mines. The boat was 
upset, as alleged, by the too near approach of the respondent's steam- 
er L,a Touraine, outward bound, in going through the channel way 
300 feet in width, between the mines, in the strong flood tide. 

The accident was the same as that in which another workman, 
Robert H. Middleton, was also drowned, and for which on a previous 
Hbel the respondent was held liable for want of proper care and skill 
in the management of the vessel. Middleton v. La Compagnie, 41 
C. C. A. 98, 100 Fed. 866.^ 

1. On the présent hearing ail the testimony in the former case, as 
respects the question of négligence, has been introduced, and also 
the testimony of a number of additional witnesses on each side, who 
were not called in the former case. Among the new witnesses called 
for the libelant was Woodsum, a seaman of évident intelligence, who 
was in the bow of the small boat and who testifîed positively that on 
the order of Rees, who was in charge of the boat, he eut the cable that 
was lashed to the small boat, soon after La Touraine in passing 
caught the small boat and dragged it along with her ; and that after 
cutting the cable the boat drew rapidly astern until it was upset 
under the steamer's counter. The other new witnesses présent more 
or less contradictions as before. AU the new witnesses for the re- 
spondent, save one, made afifidavits in its behalf on a motion for a 
rehearing after afïïrmance in the circuit court of appeals in the former 
case, but the affirmance was nevertheless adhered to and a rehearing 
denied. On the whole testimony I cannot say that my judgment of 
the probable truth of the matter is changed from the conclusion ar- 
rived at in the former case. 

In the disposition of this case, however, there are other considéra- 
tions, which I think must prevent any decree in the libelant's favor, 

2. The présent libel was not filed until nearly two years after the 
decedent's death, whereas the New Jersey statute on which the 

1 See note at end of case. 
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1 action is foundedrequires such suits to be commenced within one 
year. The action is not one authorized bv the common law or by the 
maritime law of this country. The Harrisburg, 119 U. S. 199, 7 Sup. 
Ct. 146, '^oly,- Ed. 358. It rests solely upon the statutory enactments 
of the territorial jurisdiction wherein the négligence and the death 
occurred; in this case, upon the New Jersey statute of 1848. That 
statute, after creating such actions for "the exclusive benefit of the 
widow and next of kin," continues as foUows : 

"And In evçry sucb action the jury may glve such damages as they shall 
deem fair and just with référence to the pecunlary injury resulting In such 
death to the wlfe and next of kin of such deceased person: proTided that 
every such action shall be commenced withih 12 calendar months after the 
death of such deceased person." 1 Uen. St p. 1188. 

Though this court has jurisdiction of the cause of action in consé- 
quence of its maritime nature as a tort committed upon navigable 
waters, it can give no rehef except in conformity with the statute 
that créâtes the right. The Edith, 94 U. S. 518, 24 L. Ed. 167; The 
Av W. Thompson (D. C.) 39 Fed. 115, 117; City of Norwalk (D. C.) 
55 Fed. 98, 102; Robinson V. Navigation Co., 20 C. C. A. 86, 73 Fed. 
883, 894. 

The libelant contends, however, that the one year proviso of the 
New Jersey statute is no part, or condition, of thé right of action 
itself, but is to be construed as ordinary statutes of hmitation are 
construed, viz. as afïecting the remedy alone, and hence to be applied 
pi^ly accordin^ to the law of the forqm where the suit is brought; 
and that as this suit is in New York, the period of limitation for such 
actionis is the New York limitation of two years, instead of one year, 
as in New Jersey. See Dennick v. Railroad Co., 103 U. S. 11 ; 
E'eénard v. Navigation Co., 84 N. Y. 48, 53, 38 Am. Rep. 491. It is 
fùrther claimed that the modifying provisions of the gênerai statute 
of limitations, both in New Jersey (1820) and in New York, as to the 
time when the period of limitation shall begin to run, and extending 
the continuance of the period during the time of defendant's absence 
or nonresidence from the forum where suit is brOught, are also ap- 
|)Hcable ; so that, as the défendant is a French corporation, having 
had no ofiîcer or place of business in New Jersey, the period of limita- 
tion there has never in fact beguri to run ; and that as respects New 
York also, undér the New York statute, the period of limitation has 
for the same reason never attached. 

The gênerai statute of limitations of New Jersey (1820) déclares 
that' ]'.■'■■■ 

' "The time or timès during which such person or persons shall not réside 
in this State, shall not be computed as part of the said Umited period within 
#hich such action or actions are requlred to be brought." 2 Gen. St. p. 1976. 

The actions referred to by this statute are stated to be those 
"specified in the first, second, third, fifth, sixth and seventh sections 
of this act." Only the actions stated in the second section hâve any 
ahâlogy to th,e présent libel, and those are the common-law actions of 
tfÉ^pass ,for a;Ssâult, menace, battery, wounding and imprisonment, 
which are liniîted to four yeârs ; but none of the actions there referred 
to are limited to one year. It is argued, however, that as the actions 
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named in the statute were the only actions of tort for négligence then 
existing, the same gênerai statute of limitations should be deemed to 
extend to the subsequently created statutory action for death caused 
by négligence; because the extension of time during the nonresi- 
dence of the défendant is within the reason, the policy, and the equity 
of the gênerai statute of limitations with ail its modifying provisions. 

The argument is, perhaps, a sound one, so far as compatible with 
the terms and apparent intent of the new statute. If, for instance, 
a new act, after creating some new right of action, should add: 
"The period of limitation for such actions shall be one year," or 
other équivalent words, there would be no doubt, I think, that such 
language would be construed as intended to form a part of the gên- 
erai statute of limitations, to be applied to such new actions ; and 
that consequently ail the other modifying provisions of the gênerai 
statute of limitations would be deemed to attach to it. 

But the language of this act is différent and not compatible, I 
think, with the libelant's contention. If that contention were sus- 
tained the period of limitations would be according to the law of the 
forum where suit is brought. Bauserman v. Blunt, 147 U. S. 647, 
654, 13 Sup. Ct. 466, 37 L. Ed. 316; Telegraph Co. v. Burnham, 162 
U. S. 339, 16 Sup. Ct. 850, 40 L. Ed. 991 ; Nonce v. Railroad Co. (C. 
C.) 33 Fed. 429, 436; Léonard v. Navigation Co., 84 N. Y. 48, 38 Am. 
Rep. 491 ; Putnam v. Dike, 13 Gray, 535. Hence, there would be 
no limit at ail to the time within which such an action could be 
brought under the New Jersey statute in any other state except 
such limitation as the law of the latter state suppITed, whether the 
défendant were a résident of New Jersey or not. Even a citizen or 
corporation résident in New Jersey, against whom the statutory 
limit had expired in that state, might still be sued in any other 
state where he or his property might be found, unless the statute 
of Hmitations in the latter state prevented; and as to foreign cor- 
porations, the limitation of the statute would never attach at ail, 
either in New Jersey or elsewhere. Kirby v. Railroad Co., 14 Fed. 
261; Boardman v. Railway Co., 84 N. Y. 157; Olcott v. Railroad 
Co., 20 N. Y. 210, 75 Am. Dec. 393; Rathbun v. Railway Co., 50 
N. Y. 656. 

The language of the act seems intended to exclude any such in- 
definite liability, whether the défendant is a résident or a nonresi- 
dent, an individual or a corporation. The proviso, it has been held, 
is attached as a condition of the right of action itself, and not merely 
as a désignation of the ordinary period of limitation for such ac- 
tions, operating merely as a part of the New Jersey statute of lim- 
itations on the remedy alone. If the latter were the proper con- 
struction, it might be subject to the extension provided by the gên- 
erai statute of limitation of New Jersey; but the one year proviso 
would in that case be operative ex proprio vigore in that state alone. 
On the contrary, however, the proviso must be held to be attached 
to the right of action itself; and it must, therefore, run with the 
statute into every forum wherein any action under the statute may 
be instituted. 
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This construction of the statutory proviso was laid down in Boyd 
V. Clark (C. C.) 8 Fed. 849, and it was established by the déci- 
sion of the suprême court in The Harrisburg, 119 U. S. 199, 7 Sup. 
Ct. 140, 3Q L,. Éd. 358, where the statute under considération was in 
substantially the same language as the New Jersey statute, and the 
pourt tliere says : 

"The time witliin whlch the suit must be brought opérâtes as a limitation 
of the liabillty itself as created, and not of the remedy alone. It is a condi- 
tion of the rlght to sue at ail. • • * Time bas been made the essence 
of the rlght * • * No question artees In thls case as to the power of a 
court of admlralty to allow an équitable excuse for delay in suing, because 
no excuse of any kind bas been shown." 

The satne gênerai doctrine was applied by this court in The A. 
W. Thompson (D. C.) 39 Fed. 115, 117; and in the case of Theroux 
V. Railroad Co., 64 Fed. 84, 12 C. C. A. 52, it was held that the ac- 
tion would lie in Minnesota, though the two-year limitation of that 
State had expired, because the statute of Montana, where the death 
was causedy gave three years, which had not expired; and because 
the limitation of three years was a part of the statutory right of 
action, and not a limitation of the remedy merely, and hence, was 
not governed by the law of the forum like ordinary statutes of lim- 
itation. As thé proviso in question, therefore, is not a part of the 
statute of limitations, but a condition of the right of action itself, 
the extensions of the stattite of limitation as regards the remedy dur- 
ing absence or nonresidence, cannot be applied. 

In actions in rem in admiralty, state statutes of limitation are 
not always applied. The time for the enforcement of liens may be 
enlarged oriabridged under spécial circumstances; and it was pre- 
sumably in référence to this fact that the suprême court in The Har- 
risburg, supra, used the language above quoted as regards an ex- 
cuse for delay. But this is not a libel in rem to enforce a lien, nor 
yet a bill in equity; but a purely statutory action in personam, and 
hence must everywhere be governed by the provisions of the stat- 
ute on which the action rests. 

Nor has any sufficient excuse for the delay been shown in this 
case more than in The Harrisburg, even if the time-limit condition 
of the right of action itself could in any case be enlarged. The évi- 
dence shows no such excuse; and the fact that this libel was not 
filéd until nearly eight months after the décision in the Middleton 
case on July 28, 1899, very strongly suggests that there was no 
intent to sue on this claim until after that décision was rendered. 
, From the time of the accident onward the défendant corporation, 
maintaining an important line of steamers running to this port, had 
always abundance of property within this district, by which its ap- 
pearance hère could hâve been compelled, iri accordance with the 
established practice in admiralty, at any time within the year that 
the libelant chose to sue. In this district, therefore, where the libel- 
ant's suit is brought, there was throughout the year ail the oppor- 
tunity for suit that the statute intended to aflford. Under such cir- 
cumstances there is no sound reason why in this suit founded solely 
upon the New Jersey statute and brought in a fédéral court, the 
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tîme limit of the statutory proviso should not be applied according 
to its terms. To treat the proviso of the statute as a mère ques- 
tion of remedy in the local forum of New Jersey not of itself opera- 
tive elsewhere would not only be contrary to the repeated déci- 
sions above cited, but largely subvert the purpose of the proviso. 
Its construction as a condition involves no hardship, since the lodg- 
ment of process within the year for the purpose of service by the 
sherifï or marshal, as the case may be, is a sufficient commence- 
ment of suit. 

The answer has not pleaded this condition of the statute ; but if 
the above view is correct, the technical rule as to pleading the 
statute of limitations is inapplicable. On the contrary, where the 
plaintiff's right is conditional, in strictness he should plead per- 
formance of the condition, unless that otherwise sufhciently appears. 
5 Enc. PI. & Prac. 871 ; 4 E-nc. PI. & Prac. 655 ; Arnson v. Murphy, 
115 U. S. 579, 6 Sup. Ct. 185, 29 L. Ed. 491. Hère there has been 
no surprise on either side ; the matter has been fuUy argued, and if 
this défense might hâve been made known earlier, it will be sufïicient 
to deny costs. 

Another serious question as to the libelant's right to recover in 
this action in personam, is based on the récent décision of the su- 
prême court in Homer Ramsdell Transportation Co. v. La Com- 
pagnie Générale Transatlantique, 182 U. S. 406, 21 Sup. Ct. 831, 45 
L. Ed. II 55, in which, affirming the décision of Judge Choate as réf- 
érée ([C. C.] 63 Fed. 848), it was held that no such action would 
lie at law against the owner when the damage arose, as it did in 
the présent case, from the négligence of a pilot taken compulsorily ; 
and the intimation of the dissenting justices in The China (7 Wall. 
68, 19 L. Ed. 67) is there quoted, apparently with approval, that the 
same rule may apply to actions in personam in admiralty. But 
as the statutory proviso seems to me to require the dismissal of the 
libel, it is unnecessary to consider the latter point further, 

The libel is dismissed but without costs. 

NOTE. 

The following opinion of the district court In Mlddleton against the aame 
défendant set^ out the faets la the case: 

BKOWN, District Judge. At a little after noon of May 14, 18B8, as the 
respondent's steamshlp La Touralne, outward bound, was passlng Sandy 
Hook In the Main Ship Channel and golng through the passage 800 feet -wlde 
leadlng bet'ween the mines estahlished there by the government durlng the 
late war wlth Spaln, she sagged along the northerly slde of the passage, too 
near to a small boat moored at one of the buoys, and caused the boat to 
npset, whereby Robert Mlddleton, an electrlclan, one of the men in the boat 
employed In repalring the mine cables, was drowned. This libel was filed 
by hls admlnlstrator to recover damages under the State statute for the 
beneflt of the deceased's wldow and next of kln. 

The passage through the mine fleld, as shown by Bxhlblt 4, was In the 
Main Shlp Channel, a little to the northward of its mlddle Une, and was 300 
feet wlde and 4,000 feet long. It was marked on each side by three whlte 
can buoys 2,000 feet apart Its western half ran liorth 15° east, or about 
4° more to the northward than the Une of the Main Shlp Channel. The 
small boat with elght men In It, was made fast to an anchor buoy on the 
north edge of the mine channel about 400 feet westward from the middle 
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whlte ,buoy aafl albout 1,600 feet easterly from the western eatrance of the 
passage. The boat had been rnoored tfiete three or four hOuts bëfore, for 
thô purposè' ôf repalrlng some cables Teadlng from a "junction- box", placed- 
on thig bdttoiri 6o feet below the surface of the water and held in position by 
a l,0P0-pound anchor, and the boat swlnglng to the flood tide headed about 
S. by B3.,;tb S. E. ,The "Junction box" had been ralsed by a ligbter and placed 
In the eéi)fér pf the boat; eight steel cables radlatlng from It led from over 
each gun*ale, fouf on each slde, some forward, some abeam and some aft. 
Most of thèse cables led downwards from the gunwale into the water at oniy 
a small bm!» fro™ a vertical Une; but one of them on the.starboard slde 
and runnlng southerly was more tant and léd hlgher In the water; and for 
that reason It had been dlsconnected from the "junction box" and its end 
made fast tiy a small i"ope to the gunwale, so that the rope mlght be quickly 
eut and tfaat CjiMes dropped If necessary; and Instructions to that efïeet had 
been giveû to the men in the boat 

There is a différence between the witnesses from the steamer and those 
from the small boat as to whether the Touraine came In actual contact with 
the boat itself and rubbed along past it, or whether she only pressed'and 
seraped the cables running from the boat down into the water. The wit- 
nesses from the small boat testify very positively that the Touraine rubbed 
against the starboard gunwale of the boat for a considérable distance; that 
soon after enterlng the passage she seemed to be heading for them; that 
when severàl hundred feet distant and apparently coming towards them she 
was hailed to keep ofC to the southward, but that she did not do so; that her 
bows when abreast of them were about 20 or 30 feet offi and that her 
side at about amidships sagged against the small boat and rubbed along aft 
pressing down thé starboard gunwale, but without upsetting the boat 
until just as It fcleared the stem of the steamer, when the boat was very 
suddenly turned ovér to starboard, the stem going down flrst; two of the 
witnesses say that before the side of the steamship came against the boat 
and while it was some little distance away, a shaking of the boat was felt, 
(doubtless when the side or bottom of the steamer struck and seraped bvér 
one or more of the cables leàding from thie starboard side), and that a 
shout Was then l'àlsed to eut loose the cables, which was done. Others of 
thé boat's wltaésses testify that :the tauter cable was eut loose before the 
beats came toge^her, and one of them says he saw it eut. Two of the 
steamer's witnesses say it was npt eut. But none of the steamer's witnesses 
werè watchlng the small boat when she passed the after part of the steamer; 
the master ènd others on the bridge and the boa tswain Vincent, amidships, 
say she was flve or six meters ofl when abreast of the engine room, and aft 
of that she was not seen by them. Vincent testifies that he saw one of the 
cables made fast to the boat by a painter, and one of the men with an open 
knife in one hand and the other hand on the painter. This conflrms the 
small boat's testlmony, as to the préparations and instructions for easting 
loose the tauter cable If necessary; and I hâve no doubt, therefore, that it 
was eut loose as the men on the boat testify, though this was probably done 
after the boat had passed the ,engine room. 

I am satlsfled, therefore, that the accident did not arise from any négli- 
gence of the men in omittlng to eut loose the tauter cable; and I flnd that 
at least aft of the engine room and towards the stern of the steamer she 
sagged against the other starboai;d cables and against the starboard gunwale 
of the, cable boat, pressing It down somewhat until the boat passed under 
t^^ steamer's quarter* This is the necessary conclusion not only from the 
unanimous testimony o£ the men in the boat, but from the testimony on the 
part of the stejamgbip, to the effect that abreast of her bows the small boat 
was only from 6 to 15 meters distant, and that it came nearer as it f ell 
past the bridge and mldships to 4 or 5 meters at the engine room. The 
pllot testifies mofieover that the steamer In going through the passage was 
h-eaded one poînf to starboard in order to çounteract the drlftlng effect of 
the, flood tide. Had she been pp headed, her stern would bave been 110 
feet nearer to the north line of the passage than her bows, so that in pass- 
Ing along, eyen without sagglng, if her bows went wlthln 30 feet of the 
boat her side Vfoxild hare struck the boat about at the bridge. I am satisfled 
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from the steamer's testimony, however, that she did not strlke the boat till 
ait of the engine room. For thîs reason and for others stated "below, I 
find that the steamer's head was not put to starboard of the Une of the 
passage more than one-half or one-third of a point. So much at least was 
necessary to prevent the steamer from drifting outside of the main ehannel 
to the northward. But even a heading one-third of a point to starboard, her 
bows being but 30 feet distant would hâve made her stem stril5;e the boat, 
even If the steamer had not been sagging; whereas she was in fact drifting 
to the northward, having according to her own testimony, drifted at least 
100 feet in advanclng 1,600, from the time of entering in the southerly one- 
thiid of the passage way; i. e. at the rate of 35 feet in a length. Manifestly 
putting the helm half over to port vrhen abreast of the cable boat, to -which 
the pilot testifies, could not hâve overcome the approach of the stern from 
both thèse causes as she passed by. 

It vi-as not this contact vyith the steamer's side, however, that caused the 
accident, since the boat was not upset until it cleared under the steamer's 
quarter and got abreast of the propeller's wheel, when it was suddenly over- 
turned. I hâve dwelt somewhat upon the circumstance of the contact, how- 
ever, because it involves the credibillty of the small boat's witnesses, on 
whose testimony dépends their freedom from wbat mlght possibly be re- 
garded as contributory négligence, if the taut disconnected cable had not 
been eut loose; although in that aspect of the case the deceased, an electri- 
cian, does not appear to hâve been chargeable with any Personal duty. 
While there may be some errors of détail in the évidence given by the libel- 
ant's witnesses, I do not find anything to impeach their trustworthiness in 
the gênerai scope of their testimony. 

What caused the boat to upset as it came abreast of the wheel, is not 
preeisely known. A natural explanation may perhaps be found in the fact 
that the nearly vertical cables and the small boat itself might yield enough 
in position to avoid upsetting so long as the pressure from the steamer's side 
was even and graduai; but the cables, on rislng somewhat when they got 
more free under the steamer's counter, might naturally, almost immediately 
thereafter, be caught by some one of the projecting propeller blades a little 
further aft, and the ship's lorward motion, though the wheel was stopped, 
would then suddenly jerk the boat over and downward, just as happened, 
according to the testimony. 

It is not at ail essential, however, to understand preeisely what It was 
that caused the boat to upset, since there can be no question that it was 
some contact with the steamer, and was not by any fault of management on 
the part of the deceased or hls fellow workmen. 

The men were lawfully employed and lawfuUy moored where they were 
moored, under the suprême milltary authority in time of war. The passage- 
way, 300 feet in width, was moreover apparently sufliclent, and it was the 
duty of the Touraine to keep away from the moored boat, and by a sufficient 
margin for safety. There is no évidence that the passageway left for 
steamers was unreasonably narrow. Within a half hour previous the larger 
steamer Lucanla had passed, outward bound, going about lOO feet from the 
cable boat; and four or flve minutes before the Touraine the German steamer 
Ems, a little smaller than the Touraine, passed out at about the same dis- 
tance as the Lucania, The weather was mild and the water calm. The 
Ems properly stopped her wheel when getting abreast of the cable boat to 
avoid swamping her, and La Touraine observing this soon afterwards stop- 
ped her wheel also, being then probably, according to the pilot's testimony, 
from 200 to 300 yards west of the cable boat, — 200 yards the pilot says, 
and according to the master's estimâtes, about 400 or 500 yards astem of the 
Ems. 

It is suggested that the Ems' stopplng was an embarrassment to La Tou- 
raine. It no doubt caused La Touraine to stop her wheel a little sooner than 
«she would otherwise hâve done; but this altogether fails as a justification for 
her getting over to the northerly Une of the passage. Before entering the 
mine ehannel her master and pilot had reeeived notice from the government 
patrol boat that a small boat was at work near the mlddle buoy, and to 
keep away from her to the southward; the temporary stopping of the wheel 
of the Ems was known to be a proper maneuver, and was to be expected. 
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On enterl^i thé passage thé englnes of La ï'ouralne "were working at "slow," 
•wiilcb gaVB her a speed as the master testlfles, of from elght to ten knots. 
When àbt'éast of the small boat she must hâve been going through the water 
at the rate Of six knots and her average speed from the time she stopped her 
englue uhtH the accident could not hâve been less than eeven knots or 
about four tlihes the rate of the flpod tide. 

At that speed La Touralne was perfeçtly manageable in such weather, and 
shoUld hâve malntained her course ih about the mlddle of the passage. 
Most oi the -witoesses includlng the pllot say that the flood current at that 
time of tlde (three-fourths high water) runs west by north, which would 
cross thfi mlnechannel at an angle of two and one-third points; others say 
that thfe last of the flood runs more tô the northward maklng au angle of 
four points tvlth the mine channèl, as the pilot says It was. But even reck- 
onlng the tide at an angle of four points, computation will show that had 
the steamer^s head been put one point tô starboard on entering the passage- 
way, as the pllbt flnally says It was put, the steamer, golng ahout four tlmes 
as fast as the tlde, would hâve fully offset the sagglng efCect of the tide, 
and would hâve gone through In a nearly stralght path. Had she entered, 
as the pllot testlfles, In the southem third of the ruine ehannel, 1. e. 200 
feet from the iotth side and headed one point to starboard, her stem would 
hâve passed mot'e than 100 feet from the cable boat, llke the large steamers 
that preceded La Touralne. The necessary conclusion is that the pilot did 
not turn the shlp's head a point to starboard as he ought to hâve done, and 
as he testlfles he did; but that he starboarded too little to hâve much efifect. 
The steamer must hâve been but little over two minutes In going from the 
entrance of the mine ehannel to the small boat; and In that time had she 
headed straight with the Une Of that ehannel the tide, even if angling four 
points, would hâve set her only about 250 feet to the northward. Entering 
the Southern third of the passage, her stern would not hâve sagged over to 
the north Une of the passage, even If the tlde angled four points, had the 
steamer beçn headed a half point to starboard. The master indeed states 
that the small boat was flrst notlced bearlng on the steamer's starboard bow. 
Thotigh thls "would cohflrm the Hbelant's witnesses as to her approach, it Is 
sh Incompatible wlth the master's other testimony as to her heading to the 
sdntherly ^&Tt of the ehannel, that I glve no welght to It, deeming It a 
mlstake of expression. 

The alarm, hoveever, of the men ta the small boat on the approach of the 
Touralne and thelr shouts to her to keep off, àfter they had beeome accus- 
tomed to the passage of other prevlpus steamers, includlng the LUcania and 
the Ems, so as to feel no appréhension from steamers, is strong évidence 
that the approach of the Touralpe was différent from that of ail the others, 
and not properly dlrected. And thlç In my judgment was the sole cause of 
the disaster. There was nothing to prevent the Touralne from heading a 
point to starboard, even If thé tlde ahgled four points, and that, as T bave 
sald, would hâve completely offset aûy sagglng whateyer from the effect of 
the tlde, and would bave kept both stem and stern from 75 to 100 feet clear 
of bbth sldes of the passageway. That the Lucanla and Ems both did so, 
Is. siifflelént évidence that the Touralne mlght hâve dohe the same. There is 
not the least probabllity that the Hms stopped her wheel long enough to 
cause any material embarrassment to La Touralne. It was evidently done 
only Whlle passlng the small boat; and from the testimony of the captaln 
of the Ineomlng tug and tow, It is évident that after passlng the small boat 
the Ems went on at or about her full speed. 

The testimony of the witness Orloop on his re-examlnation as to the posi- 
tion of thè cable boat inside thé mine ehannel is opposed to ail the other 
évidence; It may be based on the prevlous position of the anchor before it 
■W'às moved fufther to the northward, as was done a day or two preceding 
thls disaster. 

The deceased was 29 years of àgç, tôt the last flve years of his llfe In 
the employ of the Edison Electric Coiûpany, in good health, and earnlng 
about $900 ■ per year, and from his reeognlzed excellence as a workman, he 
Was In the iiné of promotion. He left a widow, and two sons, of five and 
two years, respectively, dépendent whollj on his support. 

I allow a decrée for the libelant for the sum of $12,500, wlth costs. 
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TAYLOB et al. v. WEIR. 

(District Court, D. Oregon. August 7, 1901.) 

No. 4,540. 

A.DMIBiLT.TT JORISDICTION— Ma«ITIMB CoN TRACTS— EMPLOTMENT TO PbOCURE 

Charter. 

A contract to obtaln a charter for a vessel Is not maritime, and a court 
of admlralty has no jurisdictlon of an action thereon to recover commis- 
sions, although a clause providlng for the payment of such commissions 
Is embodied in the charter party.i 

In Admiralty. On exceptions to libel. 

F. R. Strong, for libelants. 
W. W. Cotton, for défendant, 

BELLINGER, District Judge. This is a libel in personam to re- 
cover commissions for services as brokers in negotiating a charter 
for the bark Laurelbank. The charter party was concluded on May 
lo, 1898, between Taylor, Young & Co., as agents for the owners, 
and the Portland Flouring Mills Company. The charter party con- 
tained this provision: "Vessel to be consigned (inward only) to 
charterers' agent at port of discharge, and there to pay to charterers, 
or their order, two and one half per cent, on amount of freight. A 
commission of five per cent, shall be paid to charterers and Taylor, 
Young & Co., half each, on the estimated gross freight in U. S. gold 
coin, at the exchange of 48 pence, on the completion of loading, or 
should vessel be lost." A contract like this to obtain a charter for 
a vessel is not a maritime contract, and admiralty has no jurisdiction 
over it. The Thames (D. C.) 10 Fed. 848; The Crystal Stream 
(D. C.) 25 Fed. 575 ; The Humboldt (D. C.) 86 Fed. 351. "Maritime 
liens are stricti juris, and do not arise on ail contracts made by the 
owners to resuit in profit to the ship. The test is to be applied to the 
subject, and not to the object. It is the subject-matter of the con- 
tract vsrhich must be maritime, and not the mère object, — -the ship." 
Zeigler v. The Paola R. (C. C.) 32 Fed. 174. The fact that the agree- 
ment for commissions constitutes a clause in the charter party does 
not make it a maritime contract. The question of jurisdiction does 
not dépend upon the form of the contract, but the substance of the 
undertaking. Richard v. Hogarth (D. C.) 94 Fed. 684. Exceptions 
to libel are allowed. 

1 Fédéral jurisdiction as to maritime contracts, see notes to The Richard 
Wlnslow, 18 C. 0. A. 347, and Boutln v. Kudd, 27 C. 0. A. 530. 
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MEMORANDUM DECISIONS. 



AMERIOAN MFG. CO. v. McMILLAN. (Circuit Court of Appeals, Fifth 
Circuit May 28, 1901.) No. 1,044. In Error to the Circuit Court of the 
United States for the Eastern District of Louisiana. F. L. Rlcbardson, for 
plalntifl in error. H. H. Hall, for défendant In error. Before PAEDEE, 
McOORMlCK, and SHELBY, Circuit Judges. 

PBR OUEIAM. The judgment of the circuit court Is afflrmed. 



BOARD OF COM'RS OF LAKE COUNTY V. KEBNE FIVE CENTS SAV. 
BANK. (Circuit Court of Appeals, Eighth Circuit. October 21, 1901.) No. 
1,441. In Error to the Circuit Court of the United States for the District of 
Colorado. No opinion. Application for writ of certlorari. See 108 Fed. 505, 
and 110 Fed. 79. 



CHICAGO G. W. EY. CO. v. WATTS. (Circuit Court of Appeals, Eighth 
Circuit. September 23, 1901.) No. 1,576. In Error to the Circuit Court of 
the United States for the District of Minnesota. Dan W. Lawler, for plain- 
tlft in error. Percy D. Godfrey, for défendant in error. Dlsmlssed, without 
costs to either party In thls court, as per stipulation of parties. 



CHRISTIB et al. v. DAVIS OOAL & COKE CO. (Circuit Court of Appeals, 
Second Circuit. August 22, 1901.) No. 153. Appeal from the District Court 
Of the United States for the Southern District of New York. Harrlngton 
Putnam, for appellants. J. Parker Klrlin, for appellee. Before WALLAOB, 
LACOMBE, and SHIPMAN, Circuit Judges. 

PER CUBIAM. Afflrmed on opinion of court below. 95 Fed. 837. 



CROWN POINT MIN. CO. v. ONTARIO SILVER MIN. CO. (Circuit Court 
of Appeals, Eighth Circuit September 23, 1901.) No. 1,564. In Error to 
the Circuit Court of the United States for the District of Utah. Arthur 
Brown and Frederick T. McGurrln* for plalntifC in error. George Suther- 
land and Wllson I. Snyder, for défendant In error. Dlsmlssed, -without costs 
to either party in thls court, as per stipulation of the parties. 



FIRST NAT. BANK OF PEMBINA et al. v. EMMBRLING. (Circuit Court 
Of Appeals, Eighth Circuit. September 23, 1901.) No. 1,560. In Error to 
the Circuit Court of the United States for the District of North Dakota. J. 
M. Cochrane and Guy C. H. Corllss, for plaintiffs in error. Tracy R. Bangs, 
for défendant In error. Dismlssed, without costs to either party in this 
■TOurt, as per stipulation of parties. 



FISH BROS. WAGON CO. v. LAKE. (Circuit Court of Appeals, Eighth 
Olrcult September 23, 1901.) No. 1,596. Appeal from the District Court of 
the United States for the Western District of Arkansas. John N. Cook, for 
appellant. W. H. Arnold, for appellee. Dlsmlssed, with costs, on motion of 
the appellant and by consent of the appellee. 
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FOtmTH NAT. BANK OP ST. LOUIS et al. T. ALBATJGH et àl. (Olrcult 
Court of Appeals, Elghth Circuit October 21, 1901.) No. 1,455. Appeal 
from the Circuit Court of the Unîted States for the District ot Kansas. Be- 
moved to the suprême court by appeaL 



GARNETT y. PHŒNIX BRIDGE CO. (Circuit Court of Appeala, Thlrd 
Circuit. September Term, 1901.) No. 6. In Error to the Circuit Court of 
the United States for the Eastem District of Pennsylvanla. A. S. Ashbridge, 
for plalntlff. Dlsmlssed under rule 23 (31 G. O. A. clxUl., 80 Fed. cbclii.). 
See 98 Fed. 192. 



ST. JOHN'S LODGB et aL y. CAMPBELL. (Circuit Court of Appeals, 
Plfth Circuit. May 28, 1901.) No. 1,041. Appeal from the Circuit Court of 
the United States for the Eastem District of Texas. T. O. Woldert, for ap- 
pellants. W. Frank Knox, W. S. Herndon, and Ben B. Gain, for appellee. 
Before PAKDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. On the facts in the record we concur wlth the circuit 
court, and we flnd no réversible error In the proceedlngs below. The decree 
appealed from is affirmed. 



WILLEY et al. y. BROWNE et al. (Circuit Court of Appeals, Elghth Cir- 
cuit. September Term, 1901.) No. 20. Appeal from the District Court of 
the United States for the Eastern District of Pennsylvanla. Jos. L. Green- 
wald, 0. O. Mayer, and Sam. B. Huey, for appellants. John G. Johnson, for 
appelleea. Dlsmlssed under paragraph 5, rule 24 (31 0. C. A, clzvi., 90 Fed, 

ClXYl.). 



WM. SCHNEIDER WHOLESALE WINE & LIQUOR 00. v. HOSTETTHR 
OO. (Circuit Court of Appeals, Elghth Circuit. October 7, 1901.) No. 1,554. 
Appeal from the Circuit Court of the United States for the Eastem District 
of Missouri. Jacob Klein and Warwlck M. Hough, for appellant. Albert H. 
Clarke and L. Frank Ottofy, for appellee. Dlsmlssed, with costs, on motion 
of the appellant See 107 Fed. 705. 



FOSTBR y. LEBANON SPUINGS R. CO. et al. (Circuit CJourt, D. Termont 
October 7, 1901.) In Equlty. For former opinion, see 100 Fed. 543. 

WHEELER, District Judge. Because the railroad la not in the possession 
of the mortgagor, the gênerai rule that the receiver In a foreclosure should 
hâve Immédiate possession is not applicable, and the motion to vacate the 
stay of possession by tbe receiver Is contlnued to the hearlng on the merits. 



HOSTBTTER CO. y. MODRT et al. (Circuit Court, N. D. Callfomla. 
July 8, 1901.) Action by the Hostetter Company against E. P. Modry & Co. 
B. Edgar Galbreth and A, H. Clarke, for complalnant 

MORROW, Circuit Judge. In accordance wlth the vlews expressed In the 
opinion In the case of Hostetter Co. y. Martinonl (O. C; No. 12,780) 110 Fed. 
624, a decree wlll be entered hereln for the complalnant, grantlng the In- 
junctlon prayed for, and referring the case to the master In chancery for 
accountlng. 
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, JROOB T. BOARD OF SUP'RS OF KIVERSIDB OOUNTT et al. (Otrcult 
Odtwà 8. D. Oallfomla. Augnst 26. 1901.) No, 736. William J. Hnnsaker. 
toç éoBipialnant H. H. F. Varlel, Otls, Gregg & Hall, and h. GlU, for de- 
^èâdaits. 

ROSS, Circuit Judge. This Is a Blmllar suit to that Just dlsposed of (Town 
Oo. V. Jasper [0. C. A.] 110 Fed. 702), and the vlews expressed in tUe fore- 
going opinion, appUed to the eyidence glyen in thls cause, require a similar 
Judgment bereln. Ordered accordlngly. 



In re RAYMOND. (District Court, E. D, Pennsylvanla. September 9, 
1901.) 

BRADFORD, District Judge. The facts in this case are in ail respects 
similar to those In the case of In re Raymond (D. O.; decided this day) 110 
Fed. 186. The application of the petitioner for a discharge must therefore 
be denled, and the petitioner remanded to custody. 
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